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AGENDA ITEM 145 I REPORT OF THE INTERNATIONAL LAW COMMISSION ON THE WORK OF ITS
FORTY-FIRST SESSION (m) ( A / 4 4 / 1 0 ,  A/44/4C?  a n d  Corr,l a n d  2 ,  A / 4 4 / 4 7 5 )

AGENDA ITEM 1421 DRAFT CODE OF CRIMES AQAINST THE PEACE AND SECURITY OF MANKIND
(caxatinLlel%) (A/44/73-5/20381, A/44/75-6/20388, A/44/77-8/20389,  A/44/123+/20460,
A/44/409 and Corr.1 and 2, A / 4 4 / 4 6 5 )

1. Mx,C&U.Z  (Chi le)  sa id  that  h is  country  wholehear tedly  suppor ted  the
Commission’s mandate to draw up a Code of Crimes against the Peace and Security of
Mank ind ,  t ak ing  a  r e s t r i c t i ve  app roach  and  l im i t i ng  t he  t ex t  o f  o f f ences  o f  t he
utmost  ser iousness . Chi le  therefore  welcomed the  fac t  that  the  two a l ternat ive
texts Eor draft article 13, on war crimes, as  submit ted  by the  Specia l  Rappor teur ,
contnined  the  concept  of “ser iousness” in connect ion  wi th  the’def in i t ion  of  such
c r imes ,  s i nce  - as  pointed  out  by  the  Specia l  Rappor teur  - no dis t inc t ion  had  so
far  been drawn between acts  regarded as  war cr imes on the  bas is  o f  the i r  degree  of
g r a v i t y , The  d r a f t  a r t i c l e  shou ld  r e f e r  t o “ se r ious  v io l a t i ons  o f  t he  ru l e s  o f
internat ional  law appl icable  in  armed conf l ic t”  as  war  cr imes,  because  only
ex t r eme ly  s e r ious  ac t s  cou ld  be  c l a s s i f i ed  a s  c r imes  aga in s t  t he  peace  and  s ecu r i t y
of mankind. Chi le  was therefore  in  favour  of the  second a l ternat ive  submit ted  by
the Special Rapporteur, including paragraph (c), which contained a non-exhaustive
l i s t  o f  bfar c r i m e s , I n  a d d i t i o n  t o  l i m i t i n g  w a r  c r i m e s  t o  s e r i o u s  v i o l a t i o n s ,  t h a t
approach would make it  possible for the draft Code to cover new acts that might
const i tu te  war  cr imes  in  the  fu ture ,

2, With  r ega rd  t o  d r a f t  a r t i c l e  14 , on cr imes against  humani ty ,  as  submit ted by
the Special Rapporteur, Chi le  endorsed the  d is t inc t ion  drawn by the  Specia l
Rapporteur between war crimes and crimes against humanity, Crimes against humanity
cons t i t u t ed  a  s epa ra t e  ca t ego ry , even though some acts  in  that  ca tegory might  a lso
be  c l a s s i f i ab l e  a s  war  c r imes . In any event,  Chile would have preferred to see a
more rigorous approach taken to  the  text  under  considera t ion ,  from the  legal  poin t
of view, I t  would  no  doubt  be  poss ib le  to  f ind  a  so lu t ion  tha t  would  take  in to
account  the  greates t  poss ible  number  of  ac ts  that  could  be  character ised as  cr imes
against  humani ty ,  but  that  would a t  the  same t ime be f ree  of  any e lements  that
might  g i v e  r i s e  t o  p o l i t i c a l  i n t e r p r e t a t i o n s ,

3. As  t o  t he  p r epa ra t i on  o f  a  s t a tu t e  f o r  an  i n t e rna t i ona l  c r im ina l  j u r i sd i c t i on ,
i t  was  only  once f inal  agreement  had been reached on the  draf t  Code that  i t  would
be appropr ia te  to  seek a  consensus  on such a  jur isdic t ion ,  which should  have
competence  only  in  respect  of  individuals .

4. On  the  i s sue  o f  i n t e rna t i ona l  t r a f f i c  i n  na rco t i c  d rugs ,  many  coun t r i e s  had
s i g n e d  t h e  1 9 8 8  Convention  aga ins t  I l l i c i t  T ra f f i c  i n  Narco t i c  Drugs  and
Psychotropic Substances, and many of  those  countr ies ,  inc luding Chi le ,  had reached
an advanced s tage in  thei r  in ternal  s teps  wi th  a  v iew to  ra t i fy ing the  Convent ion.
The  norms la id  down in the  Convent ion were  the  most  appropr ia te  for  es tabl ishing
e f f ec t i ve  mach ine ry  fo r  i n t e rna t i ona l  j ud i c i a l  co -ope ra t i on  i n  t he  f i e l d  i n
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ques t ion , and such machinery must  not  be  adversely  affected by the  draf t  ar t ic les
zurrently before the Committee, w i t h o u t  p r e j u d i c e  t o  t h e  f a c t  t h a t  i n t e r n a t i o n a l
t raff ic  in  narcot ic  drugs  could  ba regarded as  both a  crime against  peace and a
crime against humanity .

5. The  torlc under  considera t ion was  of  suff ic ient  importance to  warrant  i t s
inc lus ion in  the  Commiss ion’s  repor t )  i t  should  not  be  deal t  wi th  under  a  separa te
i tem as  i t  had been in  recent  years .

G. Mrl~Ufi ( G r e e c e ) , r e f e r r i n g  t o  t h e  t w o  a l t e r n a t i v e  t e x t s  f o r  d r a f t
a r t i c l e  1 3 , on war crimes, as  submit ted  by the  Specia l  Rappor teur ,  sa id  that  Greece
had somewhat  of  a  preference kor the  second a l ternat ive . H o w e v e r ,  f i r s t ,  f u r t h e r
a c t s  s h o u l d  b e  a d d e d  t o  t h e  l i s t  o f  w a r  c r i m e s  s e t  o u t  i n  paragraph  (c) o f  t ha t
a l t e rna t ive ,  particularly  ac t s  r e l a t i ng  t o  sea  war fa re . Second, the word “customs”
should  be  inc luded  in  the  tex t  of  the  second a l ternat ive ,  s ince  much of the  law
re l a t i ng  t o  s ea  war f a r e  had  no t  ye t  been  cod i f i ed . T h i r d ,  t h e  s e c o n d  a l t e r n a t i v e
did  not  take  suff ic ient  account  of  new developments  re la t ing to  the  opera t ion and
the  s cope  o f  t he  mi l i t a ry -neces s i t y  c l ause , I n  p a r t i c u l a r , t h e  s e c o n d  a l t e r n a t i v e
r e f l e c t e d  n e i t h e r  t h e  s p i r i t  n o r  t h e  l e t t e r  o f  a r t i c l e  5 7 ,  e n t i t l e d  “ P r e c a u t i o n s  i n
a t t ack” , of Additional Protocol I to the Geneva Conventions of 1949.

l ? 9 With regard to  draft ar t ic le  14,  on cr imes  against humani ty ,  as  submit ted by
the  Specia l  Reppor teur , Greece  suppor ted  the  v iews expressed a t  the  previous
m e e t i n g  b y  T u n i s i a  o n  p o p u l a t i o n  t r a n s f e r s  a n d  t h e  s e t t l e m e n t  o f  t e r r i t o r i e s .
Moreover, the  whole  of  paragraph 4  of  the  ar t ic le  should  concern occupat ion of  a
t e r r i t o r y , and paragraph 5  of  the  ar t ic le  should be  worded more c lear ly . Las t ly ,
Greece was  in  favour  of  including in  the  l i s t  of cr imes against  humani ty  ser ious
damage t o  t h e  e n v i r o n m e n t ,  t o  a r c h a e o l o g i c a l  s i t e s ,  t o  h i s t o r i c  m o n u m e n t s  a n d  t o
places  of  worship , a s  w e l l  a s  i n t e r n a t i o n a l  t r a f f i c  i n  n a r c o t i c  d r u g s . Greece
s u p p o r t e d  t h e  t h r e e  d r a f t  a r t i c l e s  p r o v i s i o n a l l y  a d o p t e d  b y  t h e  C o m m i s s i o n  a t  i t 6
f o r t y - f i r s t  s e s s i o n . Dra f t  a r t i c l e  13 ,  on  t he  t h r ea t  of  aggress ion ,  was  a  key
prov!sion  tha t  u se fu l l y  supp l emen ted  d r a f t  a r t i c l e  12 ,  on  agg re s s ion .

8. Greece wished to suggest that the Commission should consider establishing  as a
separate  crime against  the  peace and secur i ty  of  mankind del iberate  non-c*ompliance
with  b inding Secur i ty  Counci l  dec is ions  des igned to  put  an  end to  a  case  of
aggress ion and to  e l iminate  i t s  cr iminal  consequences ,  such a6 in  the  case  of
unlawful  mil i tary  occupat ion. Bo th  t he  t h r ea t  o f  agg re s s ion  and  agg re s s ion  i t s e l f
had a l ready been ident i f ied as  cr imes against  peace. I t  wou ld  c l ea r ly  be  de s i r ab l e
t o  p r o v i d e  f o r  p e n a l t i e s  for agg re s so r s  who  de l i be r a t e ly  v io l a t ed  Secu r i t y  Counc i l
decis ions . T h e  d r a f t  a r t i c l e s  w o u l d  b e  i n c o m p l e t e  i f  t h e y  d i d  n o t  e n s u r e  t h a t
i n t e r n a t i o n a l  l e g a l i t y  w a s  d e f i n i t i v e l y  r e s t o r e d . Furthermore, i n  a d d i t i o n  t o  t h e
work carr ied out  by the  Com!nission  on the  draf t  Code,  to  which i t  should  g ive
p r i o r i t y , cons idera t ion  should  be  g iven - e i ther  in  the  Specia l  Commit tee  on  the
C h a r t e r  o r  i n  a n o t h e r  c o m m i t t e e  t h a t  m i g h t  b e  e s t a b l i s h e d  - t o  t h e  v i t a l  i s s u e  o f
s t r eng then ina  t he  sy s t em o f  i n t e rna t i ona l  s ecu r i t y  p rov ided  fo r  by  t he  Cha r t e r .
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10. Mr. (Ukra in i an  Sov i e t  Soc i a l i s t  Repub l i c )  eaid t h a t  h i 6  d e l e g a t i o n
noted with satisfaction the progress made in the International Law CommieoiOn’S
work on the draf t  Code o f  Crime6  against  the  Peace and Securi ty  of Mankind,  and,  in
p a r t i c u l a r ,  t h e  p r o v i s i o n a l  a d o p t i o n  o f  t h r e e  new a r t i c l e s  t o  s u p p l e m e n t  the  l is t
o f  a c t s , cons t i t u t i ng  c r imes  aga in s t  peace . The view genera l ly  held  in  the
Commi66ion  that  each crime in  the draf t  Code should  be  deal t  wi th  in a separate
provision was highly noteworthy. The fact that the Commission’6 member6 were
generally agreed on the need for the draft Code to reflect contemporary political
rea l i t ies  and the  resul t6  o f  and trends in,  the progressive development of
i n t e rna t i ona l  l aw  wa6 e v i d e n c e d ,  i n  p a r t i c u l a r , b y  t h e  a t t e n t i o n  g i v e n  t o  s u c h
issues  a6 the  use  o f  weapon6 of  mas6 deetruction,  the  pract ice  of  m and
genoc ide ,  i n t e r v e n t i o n  in  t he  i n t e rna l  a f f a i r6  o f  o t h e r  S t a t e s  a n d  t h e
eetablishment  or maintenance of colonial domination. His delegat ion shared the
view of those members who considered that the inclusion of a provision on the use
of  nuclear  weapon6 would great ly  s t rengthen the  prevent ive  funct ion o f  the  draft
Code. I t  agreed wi th  the  Specia l  RappOrteUr’6  proposal  for the  inclusion of
serious harm to the human environment among crimes againet humanity8 euch a etep
would  be  cons is tent  wi th  the  development  o f  the  concept  of  in ternat ional  ecologica l
s e c u r i t y , of which hi6 country was a sponsor. His  dalegation  a l so  ag reed  t ha t  t he
future instrument should contain a provision qualifying international drug
t r a f f i ck ing  a6  a  cr ime  and  welcomed  t h e  Commiusion’s  d e c i s i o n  t o  requeet  t h e
S p e c i a l  R a p p o r t e u r  t o  p r e p a r e  euch a  dra f t  p rov i s ion  fo r  i t s  f o l l owing  6886ion.

11. T u r n i n g  t o  a r t i c l e  1 3  p r o v i s i o n a l l y  a d o p t e d  b y  t h e  Conuniesion,  he  eaid t ha t
t r e a t i ng  t he  t h r ea t  o f  aggrescion  as  a  sepa ra te  c r ime  a g a i n s t  p e a c e  c o r r e s p o n d e d  t o
the  pr inc ip le  of  non-use  of force in international  re la t ions  embodied  in  the
Charter and many international treaties and instruments. Threat of aggression wa6
pract ised as often, if not more often, a6 direct aggression) i t  purrued  the 6ame
goals and enta i led  equal ly  ser ious  consequences . Although the forms in which
aggress ion and threat  o f  aggression were commit ted and the  gravi ty  of  the  da;llaye
caused might  dif fer , b o t h  crimes r e p r e s e n t e d  a  t h r e a t  t o  i n t e r n a t i o n a l  p e a c e  a n d
s e c u r i t y . In that connection, he associated himself with the view expreseed  by
some members of the Conlmission  concerning the role of the Security Council in
d e t e r m i n i n g  t h e  e x i s t e n c e  o f  a  t h r e a t  t o  aggrecsion. A provis ion referr ing to  the
Secur i ty  Counci l , s imi la r  t o  t h a t  i n c o r p o r a t e d  i n  a r t i c l e  1 2 ,  s h o u l d  b e  i n c l u d e d  i n
a r t i c l e  13.

12. H i s  de l ega t i on  t ook  a  pos i t i ve  v i ew  of  a r t i c l e  1 4 ,  v t h i c h  q u a l i f i e d
in t e rven t ion  i n  t he  i n t e rna l  o r  ex t e rna l  a f f a i r6  o f  ano the r  S t a t e  a s  a  c r ime
against  peace. Intervent ion was often pract ised  wi th  the  aim of  achieving the
submis s ion  o f  ano the r  S t a t e  o r  ob t a in ing  spec i f i c  p r i v i l eges  f rom i t  and
represented an infr ingement  of  the  o ther  Sta te’s  pol i t ica l  independence  and a
v i o l a t i o n  o f  i t s  s o v e r e i g n t y . His delegation agreed with those member6 of the
Commiss ion who considered  tha t  in tervent ion  d id  not  necessar i ly  involve  the  use  of
armed force, and was therefore in favour of dropping the word “armed”, currently
appear ing in  square  brackets . I t  a lso  approved of  the  Commission’s  decision to
include  colonia l  dominat ion and other  forms of  a l ien  dominat ion in  the  draf t  Code.
As for the  ques t ion  of  the  implementa t ion  of  the  draf t  Code,  he  noted  tha t  the
p o s s i b i l i t y  o f  s e t t i n g  u p  s p e c i a l  t r i b u n a l s  t o  c o n s i d e r  s p e c i f i c  ca6e6 a t  t h e
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request  of  the  Sta tes  concerned wafi provided for  both  in  the  Convent ion  o n  the
Prevent ion a n d  Punishment  of  the  Cr ime o f  Genocide  and in the  In ternat ional
Convention on the Suppression and Punishment of the Crime of m and remarked
tha t ,  i n  v i ew  o f  currsnt p r o s p e c t s  f o r  t h e  eeta~lishment o f  a un ive r sa l  wor ld  o rde r
based on the  pr imacy of  in ternat ional  lliw, the emergence of new approaches to t h e
implementation issue was not excluded. I n  c o n c l u s i o n ,  h e  r e i t e r a t e d  h i s
delegat ion’s  s t rongly  held  view that  the  e laborat ion of  the  draft  Code should  form
part  of  the  Commission’s pr ior i ty  tasks  and should  cont inue  ta appear  as  a  major
independent i tem on the agenda of the Sixth Ccmmittee.

13.  Mr. DEL Pm (Bol ivia)  sa id  that  his delegat ion preferred  the  second
al ternat ive  submit ted by the  Specia l  Rapporteur  as  a  new vers ion of  draf t
ar t ic le  13,  on war  cr imes, s i n c e  i t  contair,ed  a  re fe rence  t o  t h e  r u l e s  of
in ternat ional  law and was therefore  more  comprehensive ,  6olivia  was pleased to
note that the word “war” had been replaced by the  expression “armed conf l ic t” .  The
l i s t  of  war  c r imes  s e t  ou t  i n  pa rag raph  (c) of  t h e  s e c o n d  a l t e r n a t i v e  s h o u l d
include the use of weapox  prohibited by the 1925 Geneva Protocol for the
Prohibition of the Use in War of Asphyxiating, Poisonous or Other Gases, and of
Bacteriological Methods of Warfare and by the 1972 Convention on the Prohibition of
the Development, Product ion and Stockpi l ing  of  Racter.lological  (Biological )  and
Toxin Weapon, and on Their Destruction. I t  was  a l so  ve ry  impor t an t  t ha t  t he  u se  o f
n u c l e a r  w e a p o n s  s h o u l d  b e  i n c l u d e d  i n  t h e  l i s t  of  w a r  c r i m e s . A s  t o  cr imes  aga ins t
h u m a n i t y ,  B o l i v i a  n o t e d  w i t h  s a t i s f a c t i o n  t h e  c o n t e x t  o f  s u b s e c t i o n  2 (b) o f  t he
Commission’s report on genocide, However, some of the terms used by the Special
Rappor t eu r  i n  d r a f t i ng  a r t i c l e  14 ,  pa rag raph  (l), were  no t  ve ry  cleer. 3olivia
endorsed the  s ta tement  made by the  representa t ive  of  Venezuela  in  tha t  connect ion .
It  supported the consensus reached in the Commission on the second alternative for
dra f t  a r t i c l e  14 ,  pa rag raph  2 , and was in favour  of  dele t ing the  words  “as
p rac t i s ed  in  sou the rn  Af r i ca” f r o m  t h e  t e x t  o f  t h a t  a l t e r n a t i v e . It wished to
emphasize, however, t h a t  i t s  p o s i t i o n  o n  m i n  s o u t h e r n  A f r i c a  r e m a i n e d
unchanged, I t  e n d o r s e d  t h e  v i e w s  e x p r e s s e d  i n  s u b s e c t i o n  2  (d), (e), (f), ,rnd
(9) * W i t h  r e g a r d  t o  s u b s e c t i o n  2  (h), on  i n t e rna t i ona l  t r a f f i c  in  narcot ic  drugs;,
Bolivia welcomed the inclusion of that crime in the draft Code and was willfng to
a s s u m e  i t s  r e s p o n s i b i l i t i e s  i n  t h a t  c o n n e c t i o n ,

14. The issue of the implamentation of the draft Code was vrry complex and should
therefore be considered further by both Governments and the Commission. I t  must  be
borne in mind that implementation of the draft Cods ultimpiixly  depended on the
pol i t ica l  wi l l  of  the  members  of  the  in ternat ional  communi ty .

15. &L.JJJH (Viet  Nam) sa id  t ha t ,  w i th  r ega rd  t o  t he  me thod  o f  definit.ion  of  war
crimes, he r  de l ega t ion  was  i n  f avour  o f  a  gene ra l  de f in i t i on  fo l l owed  by  an
i n d i c a t i v e  l i s t  of  war  c r imes . Such an  approach would  ensure  the  l i s t ing  of  the
mos t  r ep re sen t a t i ve  ac t s , wh i l e  avo id ing  t he  d i f f i cu l t i e s  i nvo lved  i n  d r awing  up  an
e x h a u s t i v e  l i s t .
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16. Her  de l ega t i on  p re f e r r ed  t he  s econd  a l t e rna t i ve  fo r  d r a f t  a r t i c l e  13  a s
submit ted  by the  Specia l  Rappor teur , which would be more useful to the eventual
i n t e r p r e t a t i o n  a n d  u n i f o r m  a p p l i c a t i o n  o f  t h e  p r o v i s i o n ’  S h e  c o n c u r r e d  w i t h  t h e
views expressed by o ther  de legat ions  concerning the  need to  inc lude  in  the  l i s t  of
war crimes the use of nuclear weapons and the use of weapons prohibited by the
1925 Geneva Protocol for the Prohibition of the Use in War of Asphyxiating,
Poisonous or Other Gases, and of BacterJ3logfcal  Methods of Warfare and the
1972 Convention on the Prohibition of the Development,  Production and Stockpiling
of  Bacter io logical  (Biological )  and Toxin  Weapons  and on “heir Dest ruct ion .

17. The new vers ion of  ar t ic le  14 as  submit ted  by the  Snvcial  Rapportrur  was
welcome, e s p e c i a l l y  s i n c e  i t  e x p l i c i t l y  r e f e r r e d  t o  g e n o c i d e  a n d  p l a c e d  i t  f i r s t
among the crimes against humanity. While  she  had no di f f icul ty  in accept ing a
definition based on that in the 1948 Convention on the Prevention and Punishment of
the Crime of Genocide, she suggested that, i n  t h e  l i g h t  o f  r e c e n t  h i s t o r y ,  t h e
def in i t ion  should  be  broadened to  inc lude  any ac t  commit ted  wi th  in tent  to  des t roy
a socia l  group. Under  tha t  def in i t ion ,  the  s i tua t ion  in  Cambodia  be tween 1975 and
1978,  when in te l lec tuals  had been sys temat ica l ly  l iquidated  or  persecuted ,  would  be
included.

16. Wi th  r ega rd  t o  pa rag raph  6  o f  d r a f t  a r t i c l e  14 ,  she  be l i eved  t ha t  more
specific wording should be sought, and sugges ted  the  subs t i tu t ion  of  the  word
“de l i be r a t e” for  the  word ’ in tent ional” , a s  t h e  l a t t e r  m i g h t  p r o v e  t o  b e  t o o
r e s t r i c t i v e  i n  p r a c t i c e .

19’ Whi l e  suppo r t i ng  d r a f t  a r t i c l e s  13 , 14 and 15 as  provis ional ly  ac:,)pted by the
Commiss ion,  her  de legat ion  hoped tha t ,  a t  i t s  next  sess ion,  the  Commiss ion would
f u r t h e r  c o n c r e t i z e  t h o s e  a r t i c l e s  w i t h  a  v i e w  t o  t h e i r  f u t u r e  i n t e r p r e t a t i o n  a n d
application, Given the growing number of non-military forms of unlawful
in tervent ion in  the  contemporary  world , she  favoured the  dele t ion of  the  word
“armed” f rom pa rag raph  1  o f  d r a f t  a r t i c l e  14  on  i n t e rven t ion . Moreover, as
unde rmin ing  t he  f r ee  exe rc i s e  by  a  S t a t e  o f  i t s  s o v e r e i g n  r igh t s  was  a l r eady  a
fierious o f f e n c e , she  fe l t  tha t  the  word “seriously” should  a lso  be  de le ted .

20. Mr..,.J$&NAR  (Hungary) noted with appreciation that the Commission had concluded
t h e  s e c o n d  r e a d i n g  o f  t h e  d r a f t  a r t i c l e s  o n  t h e  s t a t u s  o f  t h e  d i p l o m a t i c  c o u r i e r
and the diplomatic bag not accompanied by diplomatic courier. The proposal to have
two  d ra f t  Op t iona l  P ro toco l s  devo t ed ,  r e spec t i ve ly , t o  t he  cou r i e r s  and  bags  o f
s p e c i a l  m i s s i o n s  a n d  t o  t h e  c o u r i e r s  a n d  b a g s  o f  i n t e r n a t i o n a l  organizatione  of  a
universa l  character  was  conducive  to  the  widest  poss ible  acceptance of  the  fu ture
convention, s i nce  S t a t e s  w i sh ing  t o  app ly  i t s  p rov i s i ons  t o  t h o s e  t w o  c a t e g o r i e s  o f
cour iers  and bags  could  do so  by becoming par t ies  to  the  Opt ional  Protocols .

21. I n  h i s  v i e w ,  d r a f t  a r t i c l e s  1 7 , 18 and 28 were the provisions most in dispute,
a n d  t h e i r  acceptancs  o r  r e j e c t i o n  w o u l d  d e t e r m i n e  t h e  f u t u r e  o f  t h e  d r a f t
convent ion. I f  a  gene ra l l y  a ccep t ab l e  so lu t i on  cou ld  no t  be  worked  ou t ,  t he r e
would  be  no point  in  crea t ing a  second cour ier  sys tem to  be  appl ied  by only  a
hand fu l  of  c o u n t r i e s . Inasmuch as  a l l  delegat ions  had had ample  oppor tuni ty  to
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deba t e  t he  i s sue s  i nvo lved ,  he  f e l t  t ha t  s e l f - r e s t r a in t  was  adv i s ab l e  and  wou ld
the re fo re  r e f r a in  f r o m  r epea t i ng  h i s  de l ega t i on ’ s  e a r l i e r  c r i t i c i sms , However, he
was  conce rned  t ha t  t he  d r a f t  a r t i c l e s  m i g h t  o f f e r  l e s s  p r o t e c t i o n  t o  t h e  d i p l o m a t i c
cour ier  and the  d ip lomat ic  bag than was a l ready provided by exis t ing convent ions
ard the norms of customary law.

22. With  regard to  ths draf t  ar t ic les  on war cr imes and cr imes against  humanity as
submitted by the Special Rapporteur, he  agreed that  the  twu subjects  should  be
covered by separate  provis ions . He suppor ted  the  second a l ternat ive  proposed for
d ra f t  a r t i c l e  13 ,  s i nce  in  h!.s o p i n i o n ,  t h e  t e r m s  “war c r ime”  and  “laws o r  c u s t o m s
o f  war” were outdated, He also agreed with the coneiderations  formulated in
paragraph 105 of the Commission’s report with regard to the terms “war” and
“customs of war”.

23. Since  acts :hich were not  current ly  regarded as  war  cr imes might  be  so
cha rac t e r i s ed  i n  t he  fu tu r e ,  hi s  de l egat ion  was  i n  f avour  o f  a  g e n e r a l  d e f i n i t i o n
fol lowed by an indicative l i s t  of  war cr imes, Such a  l i s t  would  provide  c lear
guidance  to  courts and would guarantee  uniformity  in  the  implementat ion of  the
Code. Such a  solu t ion  would  avoid  the  prac t ica l  difficulties involved in  drawing
up  an exhaust ive  l i s t  of  war cr imes,

24 * He welcomed the  inclus ion in  the  draf t  Code of  draf t  ar t ic le  14,  and s t rongly
supported paragraph 4  of  that  ar t ic le  concerning the expulsion of  popula t ions ,  the
e s t a b l i s h m e n t  of  s e t t l e r s  in  o c c u p i e d  t e r r i t o r i e s  a n d  f o r c i b l e  changes  t o  I.he
demographic  composi t ion  of a foreign terr i tory. He also favoured the proposed
amendment  of  subparagraph (c) in order  to  show clear ly  that  the  las t -ment ioned
cr ime could  a lso  be  commit ted  wi th in  the  borders  of  a  Sta te .

25. &..,-~~QRD  (Aus t ra l i a )  said that  a l t hough  h i s  de l ega t i on ,  l i ke  a  number  o f
o the r s ,  had  s e r i ous  r e se rva t i ons  abou t  t he  d r a f t  Code ,  t hose  reservations w e r e  n o t
a reason for  the  Internat ional  Law Commission to re ta in  the  i tem under
c o n s i d e r a t i o n  i n d e f i n i t e l y , His delegat ion was  therefore  pleased to  note  the
progress  made by the  Commission on tha t  as  on  o ther  i tems at  i ts  for ty-f i rs t
session. Comment ing f i r s t  on  the  ques t ion  whether  the  term “war cr imes” should
cover all breaches of the laws and customs of war or should be limited to more
s e r i o u s  v i o l a t i o n s  of  those  laws , hla sa id  that  h is  Government  inclined  towards  the
l a t t e r  v i e w . W h i l e  t h e  l i s t  i n  t h e  d r a f t  C o d e  d i d  n o t  h a v e  t o  b e  s t r i c t l y
synonomous with the “grave breaches” referred to in the 1949 Geneva Convention and
the 1977 Protocols, i t  should  inc lude  noth ing  more than those “grave breaches”.
A u s t r a l i a  c o n s i d e r e d  t h a t ,  d e s p i t e  t h e  d i f f i c u l t i e s  w h i c h  m i g h t  b e  e n c o u n t e r e d ,  a n
attempt ten l ist  the acts amounting to serious war crimes should be made. The
argument  tha t  ar t ic le  53 of  the  Vienna Convent ion on the  Law of  Treat ies  d id  not
l i s t  r u l e 6  o fa was unconv inc ing ,  f i r s t , b e c a u s e  t ha t  a r t i c l e  was  no t
concerned wi th  cr iminal  l iabi l i ty ,  whereas  the  draf t  Code envisaged proceedings
be fo re  a  c r imina l  c o u r t , and second, because the Vienna Convention covered a wide
va r i e ty  o f  o the r  ma t t e r s  wh i l e  t he  d r a f t  Code ’ s  so l e  pu rpose  was  t o  de f ine  a  s e r i e s
o f  o f fences . I f  there  was  no agreement  on the  content  of  those  offences ,  then they
should  not  be  inc luded .
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26. Referr ing to  the  d iscuss ion  OU the  use  of  terms ref lected in paragraphs 107
and 105 of  the  Commiss ion’s  repor t  (A/44/10) ,  he remarked that  i f  the  term “armed
conf l ic t”  was  to  be  used,  a  c lear  def in i t ion  would  have to  be  provided,  as
suggested in  paragraph 138 of the  repot+. S u b j e c t  to  tha t  p r o v i s o ,  Aus t ra l i a
f avou red  t he  s econd  a l t e rna t i ve  v e r s i o n  of  d ra f t  a r t i c l e  13 ,  on war  c r i m e s ,  a8
submitted by the Special Rapporteur, incorpora t ing e lements  of  the  proposal  se t  out
in  paragraph 140 of  the  report]  for  example, the word “wilful” was to be preferred
to the  word “ in tent ional” , since i t  was dif f icul t  to  see  how a war  cr ime could  be
commit ted  accidenta l ly ,

27. In  draf t  ar t ic le  14,  on cr imes against humanity , as  submit ted  by the  Specia l
Rapporteur, the  concept  of  such cr imes had been extended beyond i t s  or ig inal
connection with war crimes. While  Austra l ia  sympathized wi th  that  approach,  i t  was
again  concerned that  some of  the  proposed offences ,  such as ,  fo r  example ,  those
re fe r r ed  to  i n  pa rag raphs  4  ( c ) , 5  a n d  6  of  t he  d ra f t  a r t i c l e ,  we re  t oo  b road ly
drawn. The language of  paragraph 4 (c) could ,  for  example ,  be  extended to  a
large-scale  intake by one country of  migrant  workers f rom another  country ,  causing
R temporary and, perhaps, permanent. change in the latter country’s demographic
composition. Paragraph 5,  because of  i t s  inclusive language,  appeared to  cover any
inhuman act  committed  agains t  individuals  on pol i t ica l  grounds ,  which again  was far
too wide. The fact  that  conduct  was  regret table  or  even unlawful  f rom the  po in t  o f
v iew of  human  r i gh t s  was  no t  a  su f f i c i en t  r ea son  fo r  i t s  i nc lu s ion  i n  t he  d r a f t
Coda. The  re ference  to “any ser ious  and in tent ional  harm” in  paragraph 6  was  a lso
unsat isfactory;  i t  would be a mistake  to  bel ieve  that  the  repeated use of  the  word
“ser ious” was enough to  ensure  that  the  Code covered ser ious  ac ts  only .

28. With regard to the bracketed words “a s  p r ac t i s ed  i n  sou the rn  A f r i c a ” ,  in  t h e
second  a l t e rna t i ve  ve r s ion  o f  d r a f t  a r t i c l e  14 ,  pa r ag raph  2 ,  h i s  de l ega t i on  sha red
the view of the great majority of members of the Commission who had favoured their
d e l e t i o n . If  m was  to  be  cons ide r ed  a  v io l a t i on  o f  jus cwr t h e n  i t  h a d
to be regarded as  a  cr ime wherever  i t  was  pract ised and whether  or  not  i t  was  the
o f f i c i a l  p o l i c y  o f  a  p a r t i c u l a r  S t a t e .

29. Concerning the  es tabl i shment  of  an in ternat ional  cr iminal  court,  he said  that
no evidence had been advanced to show that the existing system whereby various
internat ional  offences  defined under  a  number  of  in ternat ional  conve:rtionl;  were
prosecuted under  nat ional  law was not  an effect ive  way of  deal ing  wi th  those
offences. A l l  t h e  c o n v e n t i o n s  i n  q u e s t i o n  a p p l i e d  t h e  p r i n c i p l e  o f  “ t r y  o r
extradite” . From his Government’s point of view, that  had the major  advantage of
ensur ing that  the  Austra l ian  cr iminal  just ice  system could  be  appl ied  to  persons
accused of  offences  and held  in  Austra l ia . Any proposal  for an in ternat ional  cour t
t o  dea l  w i th  i n t e rna t i ona l  o f f ences  wou ld  r a i s e  d i f f i cu l t  i s sue s . Thus, i t  was by
no means clear what rules of evidence would apply; whether jurisdiction would be
compulsory and how it  would be defined)  what sentencing principles would apply;
w h e t h e r  t h e r e  w o u l d  b e  a  r i g h t  t o  t r i a l  b y  j u r y ; what  appeal  r ights  there  would be ,
and so on.

/ . . .
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30. The draf t  Code cont inued to  be  bese t  by  lack  of precis ion , Qui ts  apar t  f rom
the  need for  cer ta in ty  in  es tabl ishing cr iminal  offences, which the  representa t ive
of the  Federa l  Republ ic  of  Germany had referred to  a t  a  previous  meet ing,  there  was
a l so  a n  impe ra t i ve  need  t o  adhe re  t o  t he  l anguage  of  e x i s t i n g  i n t e r n a t i o n a l
t reat ies ,  especia l ly  those  which had gained general  acceptance. I f  t h e  d e f i n i t i o n
of genocide in the Convention on the Prevention and Punishment of the Crfme of
Genocide  w a s  not  s t r ic t ly  fo l lowed,  how were  Sta tes  par t ies  to  that  Convent ion to
deal  wi th  the  discrepancy? As the representative of Viet  Nam had SUggeSted,  there
might  perhaps  be  a  case  for  expanding the  concept)  but  tha t  should  be  done  at  a
conference  to  review the  Genocide  Convent ion,  and not ,  a6 i t  were ,  through the  back
door. As for  the  cr ime of  m, t h e  f i r s t  a l t e r n a t i v e  v e r s i o n  o f  p a r a g r a p h  2
o f  d r a f t  a r t i c l e  1 4 ,  d e a l i n g  w i t h  t h a t  i s s u e , d i d  n o t  a d h e r e  t o  t h e  d e f i n i t i o n  u s e d
in the 1974 International Convention on the Suppression and Punishment of the Crime
of Aoartheia  but added the element of “the  ins t i tu t ion of  any system of government
b a s e d  o n  r a c i a l , e thnic  or  re l ig ious  d iscr iminat ion” ,  which  was a  much broader
concept. The fact  tha t  progress  in  in ternat ional  law was incremental  d id  not  mean
t h a t  d e f i n i t i o n 6  i n  i n t e r n a t i o n a l  l a w  s h o u l d  a d v a n c e  i n c r e m e n t a l l y ,  i g n o r i n g  t h e
b o u n d a r i e s  c a r e f u l l y  e s t a b l i s h e d  i n  e x i s t i n g  t r e a t y  t e x t s .

31. Mr. ( U n i o n  o f  S o v i e t  S o c i a l i s t  R e p u b l i c s )  n o t e d  w i t h  s a t i s f a c t i o n
the  progress  achieved i n  connect ion  wi th  the  draf t  Code a t  the  Commiss ion’s
E o r t y - f i r s t  s e s s i o n . Re fe r r ing  to  d ra f t  a r t i c l e  13 ,  on  war  c r i m e s ,  as  submi t t ed  by
the  Specia l  Rappor teur , he  s a id  t ha t  t he  s econd  a l t e rna t i ve ,  wh ich  r e f e r r ed  t o  “any
[ se r i ous ]  v io l a t i on  o f  t he  r u l e s  of  i n t e rna t i ona l  l aw  app l i c ab l e  i n  a rmed  con f l i c t ”
w a s ,  i n  h i s  d e l e g a t i o n ’ 6  v i e w ,  t h e  m o s t  app rop r i a t e , a s  i t  t o o k  i n t o  a c c o u n t  b o t h
t r ea ty  l aw  and  cus tomary  l aw  as  we l l  a s  a l l  f o rms  o f  i n t e rna t iona l  con f l i c t  t o  t h e
e x t e n t  t h a t  i n t e r n a t i o n a l  l a w  w a s  a p p l i c a b l e  t o  t h e m . T h e  u s e  o f  t h e  t r a d i t i o n a l
phrase  “the laws or  customs of  war” i n  t h a t  c o n t e x t  c o u l d  g i v e  r i s e  t o  d i f f i c u l t i e s
with  r e g a r d  t o  t h e  i n t e r p r e t a t i o n  of  t h e  t e r m  “war” and the  ques t ion  of whether  the
p r o v i s i o n  e x t e n d e d  t a  n o n - i n t e r n a t i o n a l  c o n f l i c t s ,  H i s  d e l e g a t i o n  t h e r e f o r e
suppor ted  the  second a l ternat ive , and was a lso in  favour  of  removing the square
brackets  f rom the word “ser ious”. I t  a l s o  c o n s i d e r e d  t h a t  a  f a i r l y  d e t a i l e d
i n d i c a t i v e  l i s t  o f  w a r  c r i m e s  s h o u l d  b e  a d d e d  t o  t h e  g e n e r a l  d e f i n i t i o n ;  t h e  l i s t
proposed by the  Specia l  Rappor teur  appeared acceptable  in  pr inciple ,  a l though,  of
course , it  would need to be made more specific.

32. His delegat ion,  guided by the  Sovie t  Government’s  pos i t ion  of  pr inciple  in
suppor t  of  the  e l iminat ion of  weapons  of  mass destruction,  was s t rongly in  favour
of including such weapon6 among those declared unlawful in the draft Code. I t  a l s o
considered  tha t  the  US8 of  nuclear  weapons  should  be  l i s ted  in  the  draf t  Code as
cons t i t u t i ng  no t  on ly  a  wa r  c r ime  bu t  a l so  a  c r i m e  a g a i n s t  human i ty .

33. Re fe r r i ng  t o  t he  d r a f t  a r t i c l e  14 ,  on  c r imes  aga in s t  human i ty ,  66  submi t t ed  by
the  special Rappor teur , he  endorsed the  v iew that  the  ac ts  covered by i t  should  not
be s imply “ inhuman” cr imes but  ac ts  of  a  s t i l l  more  ser ious  nature  which were  a imed
against mankind as a whole and threatened the fundamental values of human
civilieation. His  de legat ion  endorsed  the  Commiss ion’s  in tent ion  to  p lace  the
crimes of genocide and apartheid a t  t he  head  o f  t he  l i s t  o f  c r i m e s  a g a i n s t

/ . . .
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humanity. He agreed with ;Ihe suggestion made in the Commission concerning the
inclusion of the concept of ecological crimes in the draft Code, and also supported
the Commission's decision to request the Special Rapporteur to prepare a draft
provision on international drug trafficking for its following session.

34. His delegation was on the whole satisfied with the three articles
provisionally adopted at the Commission's forty-first session, but felt that a
provision concerning the authority of the Security Council should be included in
article 13. In that connecti"rn, it shared the view that it would hardly be
possible for a judicial body to consider allegations of the crime of aggression or
threat of aggression in the absence of any finding by the Security Council. As for
article 14, on intervention, the word "armed", in square brackets, should be
removed, since subversive activities by no means always involved the use of armed
force. The square brackets should ??J be removed from the word "seriously" in the
same article. The elaboration of the draft Code could contribute to the attainment
of universal stability and security based on international law and order. His
delegation therefore considered that the Commission should continue to give
priority to the topic and that the draft Code should continue to appear as a
priority and separate item on the agenda of the Sixth Committee.

35. Ms. CERVENAK (United States of America) said that it was unreasonable to
expect the Commission to make rapid progress on topics on which a broad consensus
was lacking. To attempt to force the Commission to devote ever larger portions of
its valuable time to unpromising topics was not only wasteful, but also drew time
away from other topics of more immediate potential benefit. There was no consensus
in the Committee on the draft Code, and those who wanted to give the topic high
priority would tilerefore  do well to reflect on whether that would enhance the
long-term prospects for a code. The approach taken by the majority not only
disregarded the firmly held and carefully considered views of a significant
minority, but put the Commission on a collision course with reality. In the
interest of the Commission, of the codification and development of law in areas in
which a consensus was possible, and of the development of international criminal
law, the insistence on priority treatment for the Code should be reconsidered.

36. She reiterated her concern that the draft seemed to be losing sight of the
previously agreed decision that the Commission would focus on the criminal
responsibility of individuals. She hoped that the Chairman of the Commission would
confirm her understanding of his remarks to the effect that the chapeau paragraph,
which remained to be drafted, would make it clear that the crimes would be
attributed to individuals.

37. She remained troubled by certain aspects of the draft articles provisionally
adopted by the Commission, particularly their vagueness. With regard to the draft
articles on aggression, it was understandable that the Commission had been tempted
to accept the General Assembly's pronouncements  on aggression, which had undeniably
been based on consensus. However, the 2eneral Assembly had been seeking to provide
guidelines for consideration of the matter by a political body performing a
political act. The numerous decisions involved in preserving the political

/ .*.
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discretion of the Security Council acting under Article 39 of the Charter of the
United Nations were very different from, if not antithetical to, the decisions
which would be required to provide a basis for a judicial body to act on criminal
charges. Much of the problem with the draft articles stemmed from the failure to
recognize that distinction. The problem of vagueness was exacerbated in the case
of the potentially, if not inherently subjective notion of "threat of aggression".
It was not even clear from the drafting of article 13 that routine military
exercises would not fall within the scope of its definition. It was one thing to
speak of new confidence-building measures, notification of exercises, and so on,
but crimiaalizing  such exercises or permitting some to argue that they were
criminal was another matter entirely.

38. The draft commentary on the articles heightened rather than alleviated her
concerns. For example, her delegation was among those which regarded resolution
1803 (XVII) as the General Assembly's most authoritative statement on the question
of natural resources, but it nevertheless did not regard that resolution as a
suitable basis for asserting the criminality of acts arguably inconsistent with it.

39. She was not convinced that drafting vague articles to indicate possible areas
of coverage was a wise policy. On the other hand, if the Commission intended to
redraft the articles later with the rigour required of criminal law before
regarding the first reading as complete, she applauded the recognition that more
work was needed. It would also be helpful if the Commission could address the
question of the implementation mechanism for the law which it was seeking to
develop.

40. She urged that the doubts expressed by her delegation and others over a number
of years with regard to the topic should be taken into account. Otherwise, there
could be no meaningful progress towards the professed goal of contributing to world
order.

41. Mr. SRNE (Senegal), referring to the concept of war crimes embodied in draft
article 13 as submitted by the Special Rapporteur, said that his delegation
preferred the second alternative, which defined a war crime as any serious
violation of the rules of international law applicable in armed conflict. He
agreed with those members of the Commission who felt that the term "laws and
customs of war" was outmoded, especially in view of the efforts made by the United
Nations for 40 years to outlaw war. With regard to the concept of gravity, he felt
that it should remain an important element in the definition of war crimes, in
order to preserve the distinction between such acts and ordinary offences. The
secord alternative also had the advantage of providing a general definition
folloued by an indicative list of war crimes.

42. Although draft article 14 represented a step forward in general, the
iommission should avoid limiting the concept of crimes against humanity to offences
already dealt with in other international legal instruments. In that connection,
he agreed with the Special Rapporteur that such acts could include not only attacks
on persons, but also attacks on property. Accordingly, he was in favour of the

/ .*.
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iwlut;ion of  paragrsph 4, character is ing as  cr imes against  humani ty  the  eXPulslcn
0L p o p u l a t i o n s , t h e  e s t a b l i s h m e n t  of s e t t l e r s  i n  o c c u p i e d  tarritorirq and changes
bn the demographic  composi t ion of  a  ter r i tory ,

4.1 I He c:ommended  the Commission for having decided, a s  s t a t ed  i n  paragraph  733 o f
it.:: report, t o  g ive  p r i o r i t y  du r ing  t he  remainder  of  i t s  f ive -yea r  t e r m  of  o f f i ce
t.n the draft Code of Crimes against the Peace and Security of Mankind.


