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l. The question of discrimination in transport insurance Has placed on the 

agenda of the fifth session of the Commission at the request of the International 

Chamber of Comn:erce (ICC) • 

2. The Commission by its resolution 12 noted the staten:ent on the proble11 

submitted by the ICC (E/CN .2/NG0/5 )1:/ and expressed the opinion that rceasures 

requiring the insurance of goods in international trade to be placed in 

particular markets may interfere vTith the free flmv of international "trade and 

encourage the groHth of retaliatory rreasures. It requested the Secretary-· 

General to conduct a further study to determine the extent to \vhich these 

restrictions are being applied, and their impact on internatioml trade; ui th 

a vievr to determining what steps can usefully be taken by tte Commission. It 

recomn:ended to the Economic and S, cial Council that it request the goverments 

to adopt in so far as possible, a policy of non-discrimination in transport 

insurance, and to permit the placing of such business on the most econon:ic l•asis. 

3. The Economic and Social Council at its Thirteenth Session (Geneva, July-

September 1951) considered the report of the Commission (Fifth Session) and l)<:H::ss::l 

resolution 379 G (XIII), v7hich reads as follovrs: 

"The Economic and Social Council, 

Referring to resolution 12 of the Transport and Communications 
Cm·~mission on the subject of discrimination in transport insurance, 

Requests governrrents to adopt in so far as possible a policy of 
non-discrimination in transport insurance, and to permit the placing 
of transport insurance on the most economic basis." 

1:/ It also considered a rr:erwrandum from the S-v1edish Govermrent 
on the subject. 

/CN .2/ll')) 
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II. ACTION TAKEN BY THE SECRETARY GENERAL 

Inforn:ation received fro·m Jv:embers of the United Nations 

4. The Secretary-General dre-vr the attention of the Jv:embers of the United 

Nations to the above-n:entioned resolution of the Economic and Social Council and 

also forwarded to them copies of resolution 12 of the Commission. Son:e 

governr:ents which have replied to the communication of the Secretary-General 

have comrrented on the resolutions contained in it. These were the Belgian, 

Pakistani, Thai and Turkish Governrcents. The Belgian Governn:ent stated that 

maritin:e insurance, including the insurance of goods, is subject to no 

restrictions in that country and that in consequence it supports the resolution 

of the Economic and Social Council. The Govermr.ent of Pakistan stated that no 

discrimination is practised against any foreign insurer in the matter of transport 

insurance in Pakistan. The Governrrent of Thailand stated that it has been its 

practice to adopt a policy of non-discriraina tion in transport insurance. The 

conpetent Turkish authorities agreed with the resolution of the Economic and 

Social Council. In addition to their foregoing comn:ents, the Belgian and 

Turkish Governn:ents forwarded n:emoranda on this question, the contents of -vrhich 

are contained, respectively in Annex I and II hereto. 

International organizations consulted 

5. 'Ihe Secretary-General's consultation covered the following international 

organizations: 

The International Civil Aviation Organization (ICAO) 
'rJ.1e General Agreen:ent on Tariffs and Trade (GATT) 
The International Institute for the Unification of Private Law 
The International Chamber of Comn:erce (ICC) 
The International Co-operative Alliance (ICA) 
The International Union of Marine Insurance (Iill1I) 
The International Air Transport Association (lATA) 
'I'he International Union of Railways (UIC) 
The International Road Transport Union (IRU) 
The International Rail Transport Committee (CIT) 
The International Union of Aviation Insurers (IUAI) 
The Hemispheric Insurance Conference 
'l'he Committee for Co-ordination and Drafting of the National Professional 

Insurance .Snterprise s of \'i'e stern Europe ]:./ 

1_/ Comi te cle coordination et de redactir:11 des entreprise s ")Jrofe ssionnelle s 
ns.tionale s d 'assurances d '.li::uro-pe occidentale_. 
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6. The question of discriminatory practices in the transport insurance field 

is naturally of primary concern to the shippers and insurers. The ICC, 

representing business in general, and the International Union of Marine 

Insurance (IUMI), representing the interests of the insurers, have been the 

international bodies most directly concerned in supplying information to the 

Secretary-General. The rr,emorandum by the ICC, appended as Annex III, was 

drawn up by the ICC with the assistance of the IUMI and can therefore be taken 

as representing the views of the IUMI as well as those of the ICC. It contains 

a de scription of various kinds of discrimination vThich shippers and insurers have 

encoimtered, an account of their effect on world trade and certain recomrl.endations, 

upon all of which comrr,ents will be found hereafter. 

7. The ICAO replied to the enquiry of the Secretary-General that it did not then 

have, nor did it expect to have, information which would n:easure the extent to 

vrhich the restrictions referred to affect the insurance of goods carried in 

aircraft and vrhat is their impact on this aspect of international trade. It 

had, hovrever, passed the enquiry to the International Air Transport Association 

(IATA) and the International Union of Aviation Insurers (IUAI) vrith the 

suggestion that these bodies should communicate direct >vith the Secretary-General 

should they have any vie-vrs or information to impart. 

received from the IUAI • 

As a result, a reply vras 

8. Relevant information communicated by the other organizations listed above 

is contained in Section V belovr. 
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III. DISCI\H;IITJ,TION, ITS EX'illNT MJD ITS II·JPACT ON INTERNATIONAL TRADE 

Lefinition of discrimination 

The Commission did not, at its fifth session, attempt to define 

ndiscri::1ination in transport insurance". From the n:emorandun)::l of the S1,;edish 

rJovel'n'·ent and those submitted by the ICGg/ it vrould seem that discrimination in 

·crar,sport insurance occurs vhen a country puts foreign insurers in a less 

favourable position than its dm·,:estic insurers either by direct or indirect 

r,:eans. 

10. According to the attached n:er;;orandum of the ICC the discriminatory practices 

cot•plained of are intended to, or are applied so as to favour don:estic insurance 
• ., ..L • lnr.1 us urle s. They fall under five rr:ain groups) as follows: 

(l) Lavrs and regulations vrhich conpel the insurance on goods 
entering or leaving a country to ce affected by a contract in the 
do,restic insurance rr:arl:et, and vhich have as their sole purpose the 
supplying of tbe national insurance ncarket. 

In this catec;ory rr:ay ce included the practice of incorporating in comcercial 

treaties tetueen countries clauses having the effect, if applied by either party, 

of reserving the vrhole of the transport insurance on goods exchanged under the 

agreerents to the don:e stic insurance companies of the signatories. 

-~'./ 

(2) Discrininatory taxation of insurance contracts entered into 
tetueen nationals and foreign rrarine insurance companies; 

(3) Discrir!lination practised through the control of foreign 
e:xsl~nnge; 

( 4) Practices 
insurance co:panies 
dr;lcce stic corrc'. ;1] .. 8 8 J 

CC!Jital te mmed 
nationals-~ 

de sic;ned to discourage the adcc1ission of foreign 
to do business in a country in cornpetition vith 
such as a requireJ~:ent that a proportion of the 
nationals or that the E'a'Jagerial offices te held 

( 5) DiscrL1ination practised in connexion 11ith nationalization 
of insurance industries. 

IucL:.ent EjCH.2/ll~). 

'C.""' "lT ''/C .. Il ()- l.-L~ !J..,.) _t___) ,_; • Iuj') and !mr.ex III hereof. 
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The extent to -vrhich restrictions in transport insurance are being applied 

11. The Conmission, in its resolution 12, requested the Secretary-General to 

conduct a further study to determine the extent to vhich restrictions in transport 

insurance are being practised. As was stated above, the Secretary-General dre"W 

the attention of I/embers of the United Nations to the above-n:entioned resolution, 

a copy of vrhich 11as enclosed with his n:emorandur1 to them. The sirall number of 

comrents received from govermr:ents bearing upon this aspect, dces not perl'1it a 

comprehensive picture. According to information obtained, no restrictions are 

practised in Belgium, Pakistan and Thailand. In Turkey the general rule, applied 

as far as possible, is that insurance for foreign shipn:ents must ce placed in 

Turkey, a policy -vrhich would appear to fall ivithin the first category of these 

practices 11hich the ICC considers to ce discriminatory. The competent Turldsh 

authorities note, however (see Annex II), that Turkey could eventually pen1it full 

freedom for the n:erchant to seek the insurance IY'arket of his choice, were countries 

-vrith whom she trades to repeal their statutory restrictions on transport insurance. 

12. The n:emoranduJ:I circulated to the n:embers of the Comnission at its fifth 

session at the request of the Swedish Govermcent contains sorre data as to 

countries which are said to impose restrictions. 

13. The ICC, in the annex to its n:emorandum, has included as examples inforn:ation 

on the legislation or control policies of t-v~lve countries which it considers 

indulge in practices -cvhich militate against the free placerrent of n".arine 

insurance. The examples are not intended to be exhaustive. The T(en:orandum of 

the ICC 1ras dravn up '>lith the aid of the IUHI and it 1-TOUld appear that tbe 

national insurance bodies represented in that Union> or a Pajority of thern, are 

of opinion that restrictions are -vridely practised. 

14. In addition to the above inforn,a tion it r,'ay be possible to infer frou the 

actions of various other international organizations the extent to -vrhich 

restrictions in transport insurance are ce inc; practised. 'Thus the fact tim t 

the Organization for European Economic Co-operation ( OEEC )~./ found it necessary 

to include insurance transactions in its Code of Literalization rmy te con ,trued 

as shoving that rcemcer countries had imposed restrictions on such trc:msactions 

and that a need ivas felt to literalize therc1 as far as possible. 

!I 3 /~'IT .2/115. 

?) r:ee paragrapL 2G l~e lovr. 
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15. · It vmuld seem from a study of available data that the inference may be 

dravm that restrictions in transport insurance, vlhether direct or indirect, are 

vride spread geographically. As to the extent to vrhich direct and indirect 

restrictions are prevalent and the respective importance of each -

(a) Evidence has been produced showing that there exist in a number of 

countries laws and regulations imposing restrictions on transport insurance. 

The exarnples quoted by the ICC, in a list 1-rhich is not intended to ce 

exhaustive, embrace eie;ht countries. In addition to the countries 

rrentioned in this list, it has been stated elsewhere that three others.!/ 

practise restrict ions. 

(b) It is difficult to establish the extent of discrimination practised 

through the control of foreign exchange si::1C:e it appears that this may often 

ce a case of the practical administration of certain regulations, the primary 

purpose of 1-lhich should be to protect the balance of payrrents. 

The impact of discriminatory practices on international trade 

16. Another point on >-rhich the Coramission in its resolution 12 requested the 

Secretary-General to conduct a further study is the impact of discriminatory 

practices on international trade. The rremorandum of the ICC deals with this 

question in detail and the facts stated therein have been supported by various 

experts in tee field vJho were consulted during researches by th~ Secretariat •. 

They are also partially stated in the n:emorandum circulated to the Commission 

at its fifth session at the request of the S1-1edir3h Governn:ent. To summarize the 

position, the ICC claims that these practices af::ect international credit 

arrangeFents, result in higher insurance costs which are passed on to the 

consucer, interfere vrith the old established customs of trade and often lead to 

retaliatory n:easures. In addition to the facts rr:entioned by the ICC, it 11::ay ce 

stated that inasmuch as discriminatory practices interfere >-ri th the custor.:ary 

insurance rr:ethod of spre:::ding the risk as 1videly as possible, not only vrithin 

countries but ceh;een cour:.t.ries, they affect the >-rhole n:echanism of insurance 

internationally and tend also in this v1ay to drive insurance premiums up. 

1/ See lJaragraphs ll above and 34 and 37 celow. 
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17. The ICC has produced no evidence, nor has the Secretary-General's study 

revealed that discriminatory practices, as regards the insurance of goods, affect 

the various n:eans of international transport directly although, of course, to the 

extent that they hamper or reduce international trade generally, they must 

ultir::ately have a harmful effect on international carriers. 
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IV. INTERNATIONAL LEGISLATION AGAINST DISCRIMINATION IN THE 
FIELDS OF COl!JMERCE AND TRANSPORTATION 

13. It is of interest to note the provisions concerning discrimination in 

various recent international conventions and agreerr:ents dealing vli th cmm-rerce 

and transportation. 

Havana Charter for an International Trade Organization (Havana, 1948) 

19. \lhile the Havana Charter is not in force, not having been ratified by 

c;overnrents, it may be recalled that The General Agreerr:ent on Tariffs and Trade 

(GATT), concluded on 30 Octoter 1947, specifies :Ln Article XXIX entitled 11 The 

Relation of this Agreen:ent to the Havana Charter11 vhich in an an:ended form cau:e 

into force as bet1v-een all the Contractirrg Parties on 24 September 1952: 

11 1. The contracting parties undertake to observe to the fullest 
extent of their executive authority the general principles of Chapters I 
to VI inclusive and of Chapter IX of the Havana Charter pending their 
acceptance of it in accordance vrith their constitutional procedures. 11 

Furthermore, in several resolutions, the ~conomic and Social Council 

reconrr:ended to Goverm:ents that their actions should be based on, or te consistent 

1Tith, the principles set forth in the Havana Charter, as for instance in 

Resolution 298 D (XI) "Barriers to the International transport of goods", 

373 (XIII) "Procedures for inter-goverm:ental consultations on problems of 

priL,ary comr.1odi ties" and 375 (XIII) "Restrictive business practices". 

Chapter v, Articles l~6-54 of the Havana Charter deals lvith restrictive 

business practices on the part of private or public cm1rrercial enterprises. 

Article l~6.1 provides that 11 each l~er~ter shall tal\:e appropriate n:easures ..... 
to prevent on the part of private or public comc:ercial enterprises, business 

practices affecting interna·cional trade vhich reE;train coJT1petition, limit access 

to n:arkets, or foster monopolistic control, whenever such practices have harmful 

effects on the expansion of production or trade ...... 11 i\r:10ng the practices are: 

"2. (b) excluding enterprises fror1 or allocating or dividing, 
any territorial n:arket or field of business activity, or allocating 
custor:ers, or fixing sales quotas or purchaE:e quotas; 

(c) d:l.scrir1inating against particular enterprises; 

( c;) any si"'lilar 11ractice s 1-rhich the Organization r,:ay declare, 
a ,'ajority uf tvro t~1irds oi~ the lenters }Jresent and voting, tote 

resccrictive -blwir;ess practjces." 
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20. Chapter V apr) lies u:ainly to products but in f1rticle 53 the n:embers recognize 

that insurance is one of the services vhich are 11 substantial eler,:ents of 

international trade and that any restrictive business practices by enterprises 

engaged in these activities in international trade cay have han1ful effects 

siuilar to those indicated in paragraph 1 of Article 48'. Article 53 sets 

forth a special procedure "\·Thereby a n~ember vrhich considers that its interests are 

seriously prejudiced by restrictive business practices on the part of the private 

or public enterprises of another n;enber engaged in inter §:lia insurance, r:'ay 

sub1,1it a written stater;:ent to the latter explaining the situation. If no 

adjustr:ent can be effected betvreen the :.:embers the r;atter rcay be referred to 

the International Trade Organization (ITO), vThich 1.rill refer it \·lith cor1cents to 

the appropriate international organization, if one exists, or deal 1vith the r:atter 

itself. 

21. As has been rr.entioned above, the provisions of Chapter V refer to private or 

public conr:ercial enterprises and not to governcents. Governn:ental Eeasures 

are covered in Articles 13, 29 and 5L~ of the Havana Charter. .c1rticle 13 

recocnizes "that special governn:ental assistance rray be required to pronate the 

e stablishr:ent, developrrent or reconstruction of particular industries ..... and 

that in appropriate circumstances the grant of such assistance in tl1e form of 

protective r:easures is justified". At the sarr:e tirce the n:embers recognize "that 

an unvise use of such n:easures 1:1ould inpose undue burdens on their mm econonies 

and umrarranted restrictions on international trade and might increase 

unnecessarily the difficulties of adjustrcent for the economies of other countries". 

By Article 29 the r:embers undertake that their state enterprises shall act in a 

r'anner consistent uith general principles of non-discriminatory treatn:ent 

prescribed in tlce Charter for goverm::ental rreasures affecting inports or exports 

by private traders. \Thile Chapter V is not -<:,o be interpreted so as to prevent 

the adoption or enforcerr:ent of any governcental n:easures in so far as they are 

specifically perrni tted under other chapters of the Havana Charter, Article 54 

states that the Organization n'ay "r,:ake recOJ'm:endations to n:emters or to any 

appropriate inter-c;overm:ental orc;anization concerning any features of tr~ese 

•easure s c.rbich cay Lave U:.e effect indicated in paragraph l of Article 46" ):.f 

]:_/ See paragrar~1 19 above. 
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Cor_:~venti~on the~Inter-Governmental Marttime Consulta-t:;ive Organization 
(Geneva~1_94B} 

22. Amongst the purposes of the Organization as set out in Article l of the 

Convention (which has not yet come into force) are the following, which might 

indirectly have a bearins on the treatment of di<=:crLmination: 

"(b) To encourage the removal of discriminatory action and unnecessary 
restrictions by Governments affecting shipp}ng engaged in international 
trade so as to promGte the availability of E:hipping services to the commerce 
of the world without discrimination; assistc:.nce and encouragement given by a 
Government for the development of its national shipping and for purposes of 
security does not in itself constitute discrimination, provided that such 
assistance and encouragement is not based on measures designed to restrict 
the freedom of shipping of all flags to take part in international trade. 

"(c) To provide for the consideration by the Organization of matters 
concerning unfair restrictive practices by chipping concerns ..... " 

23. It will be noted that here mention is made of restrictions imposed by 

governments as well as restrictive practices by shipping concerns. The Convention 

provides that cases of unfair restrictive practices by shipping concerns which 

cannot be settled through the normal process of international shipping business, 

provided they have first been the subject of direct negotiation between the 

members concerned, may be considered by the Inter-governmental Maritime 

Consultative Organization ( IMCO). The Organizat]_on may also consider and make 

recommendations on cases of discriminatory action by governments remitted to it 

cy members or inter-governmental organizations. 

The Economic AgTeement of Bor,ota (1948) 

24. The Economic AL:reement of Boc;ota (1948) contains an J\rticle :-35 concerned 

>vith maritime transJ)Ortation which uses lanc;uac;e sinilar to that of .\rticle I 

oi the above -mentioned Convention. 
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V. ACTION BY INTERNATIONAL ORGANIZATIOl\i'S 

A. Intergoverrmental Organizations 

Contracting Parties to the General Agreement on Tariffs and Trade (GATT) 

25. The Secretary-General of the Interr.ational Chamber of Commerce (ICC) sent 

to the Executive Secretary of GATT on 23 January 1951 for consideration and, if 

possible, action by the Contracting Parties to GATT, a document!/ on 

Discrimination in the Field of Transport Insurance which had been approved by 

th~ Council of the ICC at its meeting on 9 to 10 January 1951. This document 

was circulated to the Contracting Partiesg/ with a statement by the Executive 

Secretary of GATT: "The ICC is now pressing once again for inclusion of this 

item on the agenda of the Transport and Ccmmunications Commission of the United 

Nations, but it remains possible that, whatever the decision taken by the 

Ccmmission, the Contracting Parties might usefully consider the ICC's 

reccmmendations ." No Contracting Party took action to have the matter 

included on the agenda of the sixth session of the Contracting Parties held 

in September-October 1951. Furthermore, the ICC, when formally sutmitting a 

series of resolutions on 8 August 1951 and recommending action on them by the 

Contracting Parties, did not include the subject of discrimination in transport 

insurance. 

Organization for European Econcmic Co-operation (OEEC) 

26. As already mentioned in paragraph 14 above the OEEC has dealt with the 

question of transport insurance in its Code of Liberalization, agreed by th& 

C ounc'il of OEEC on 20 July 1951. Member countries will take the necessary 

measures to eliminate between )ne another restrictions on transfers and 

transactions,J/and may take such measures in respect of non-member countries.~ 
The transfer of profits derived from direct insurance operations will be free. 

The transfer of re-insurance balances and of certain other payments in connexion 

with re-insurance will be authorized. 

l/ Doc. 301/37 
2/ GATT/CP/98 
}/ Code of Liberalisation, Art. 13 
~~ Ibid. 

Retrocession operations tetween member 
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countries are authorized. Re-insurers are authorized to have 1::ank accounts in 

the countries of ceding insurers and to o:r;erate them 1vithout restrictions, 

either i_n order to make :payrr.ents in the country cf the ;:;eding insurer or to 

effect transfers to the country in which their head office or "branch is 

situated. The transfers necessary for the execution of contracts for 

insurance and re-insurance of goods in transit -vrill "be free. When it is not 

:possible to cover a risk in the country where such risk exists the authorization 

for insurance in a foreign country and the transfer of the :premium will "be 

facilitated. In member countries where insurance o:perations ccme under 

statutory or administrative control the transfer of all amounts which such 

control does not require to "be ke:pt in the country of the insured :person will 

"be freed. Controls will kee:p to a min:imm the amounts required as guarantees 

in order to :prevent the dis:persal of the assets of the insurers, in so far as 

this is ccm:r:ati"ble with the :protection of the :r;arties insured. Guarantee 

de:posits shall have no other aim than the :protection of the :insured :parties.!/ 

Memter countries need not, howe 'rer, take the whole of the a cove measures of 

liberalization if their economic and fir..ancial situation justifies such a 

course~/ and may withdraw any of them if they result in serious economic 

disturbance. In general, member countries will avoid di scrimina ti on as 

between or.e memter country and another)/ 

B. Non-Governmental Organizations 

Interna!ior..al Chamber of Commerce (ICC) 

27. As ex:plained in :r:aragra:ph 6 a"bove, the re:port and recorrmendations of the 

ICC ado:pted by its Executive Cornnittee on 22 Octol~er 1952 ar..d which are attached 

hereto as Annex III, re:present at the same tin:e the 1riews of the TIJMI. 

Internatior.al Union of Marine Insurance (IUMI) 

2 8. Twent) -seven of the thirty-five members of the IUMI have ado:pted a 

resolution, :presented to the Council of the Union at its meeting in St. Moritz 

in 1951, recornnending that continued efforts should be made to :prevail u:pon the 

~/ Code of Liberalisation, Section II 36.A (iii) of Annex B. 
~~ Ibid., Art. 20 
l/ Ibid., Art. 22 
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appropriate inter!'..ati onal organizations to take all possible measures to 

guarantee freedom for marine insurance and that insurance associations should 

endeavour to obtain such freedom within their own countries. The Union fu1~her 

recommended that efforts should be directed toward the modification or 

elimination of laws and other restrictions against freedom of insurance and that 

endeavours should be made to ensure that marine insurance be included amongst 

the services accorded the most favoured nation treatment in commercial treaties. 

In five out of the eight countries which could not adopt this resolution, 

private insurance ccmpanies are allowed to do business and the restrictions 

imposed are only in respect of re-insurance and tariffs. 

29. At a meeting held in Knokke, Belgium, in 1952, the Council of the Union 

decided to recommend to the members of the Union that they should urge all 

those interested in the problem in their own countries that their goverr~ents 

should endeavour to obtain a clause in trade treaties whereby "neither party 

shall impose any measure of a discriminatory nature, preventing or hindering the 

importer or exporter of products of either party frcm obtaining marine insurance 

on such products in companies of either party. 11 

Hemisvheric Insurance Conference 

30. The Hemispheric Insurance Conference, composed of insurers from the Western 

Hemisphere, adopted at its Fourth Conference (New York, September 1952) 

two resolutions regarding goverrMental interference with or regulation of 

insurance. 

31. The first resoluti.on declares inter alia that 11 the freedom and support of 

the integral functions of insurance and of its resulting ample activities should 

be conser>red for private initiative. Consequently, the Government should never 

have any other function in relation to private insurance than a discreet 

vigilance and should abstein frcm interfering in private insurance activities in 

all their technical, financial and operational aspects. It is not desirable, 

either, for the Goverrment to compete with private insurers by means of the 

establishment of insurance entities of its own, or by the acquisition of interests 

already in existence, or through the action of autonomous agencies. 11 

32. The second resolution transmits to the co-operating insurance organizations 

for their consideration, papers submitted respectively by the Insurance Section 

of the United States Chamber of Commerce and the Mexica~ members. 
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3 3· The :paper sul:mitted by the United States Chamber of Commerce entitled 

"Discrimination in 'I'rans:port Insurance" drew attention to resolutions on the 

subject :previously adopted by the Conference, the relevant resolutions of the 

Economic and Social Council and of the Transport and Communications Corr®ission, 

and suggested that the Conference should adopt a resolution for the inclusion of 

a special clause in trade agreements similar to that adopted by the IUMI in 1951. 

34. The :paper sul::m:itted by the Mexican members, entitled "National Freedcm and 

Protection to Inland Marine Insurance" contained commen~s u:pon the 1952 

amendments to the General Insurance Law of Mexico. These amendments enumerate 

the insurance operations which are contrary to the laws of Mexico and they 

:provide that not only are insurance ccm:r:anies fo::c-bidden to write insurance in 

Mexico for mercantile activities for which they are not admitted, but that 

insurance may not be taken out with foreign ccm:panies which are not admitted 

to do business in Mexico. 

35. The Mexican members :pointed out that the relevant :provisions of the Mexican 

Law undoubtedly have for their pur:pose the proteetion of Mexican econcmy and 

Mexican insurance. Their objective :is to ensure that insurance companies 

authorized to o:perate in the country should not be subject to ccm:petition, in 

so far as rates and coverage conditions are concerned, and that Mexican business 

should be :protected from foreign companies which might operate according to 

different bases due to different characteristics derived frcm their own 

environ:nent. In their view, justice demands equal o:p:portuni ty for all, which 

:implies :protective measures in favour of the weaker. The Mexican insurance 

ccm:panies would agree that the amendments to the law, :in so far as they affect 

marine insurance, should l::e interpreted to the effect that ships under the 

Mexican flag and their cargo should be insured W-~th ccm:pan:ies admitted to do 

business in Mexico :provided that the insurable interest be Mexican or held in 

Mexico at the time the international voyage was Btarted. 

National Professional Insurance Enterprises of Western Euro~e 

36. The above enterprises have not yet formally established a union but a 

C o-ordi:cati ng and Drafting Corrm:ittee has been forrr:ed to study the work which 

such a union should undertake when :it is set u:p. Although this Corrm:ittee has 

been entrusted with the task of studying the functioning of enterprises 

connected with insurance and reinsurance excluding marine insurance it decided, 
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with une mem1:.er objectingJ to fonmrd tc the United lfations thnJugh the Ell 

suc:gestions on the pro'ulent under s cJ1dy. 'These su~·;ges·i:,ions are cor:t& L'"ecl :,_it 

Annex IV hereto. 

'I'he InternatiC2.:_0],_~-c_p~r r:!_i Vc_; ".':"hl--.:!:__ai_lCS"~ ( rc,,) 

37. The ICA informed the Secretary-General that the fuJxi J i.e1·y CoidJ-:i tter: UE 

Co-operative Insurance of the ICA had considered the sul:ject of discrhnir•ai.. '· 

transport insurance and had unanimously adopted the follmring resuLtt i 

'''Ihc Executive of the Insurance Cormnittee of the Internctionol 
Co-operative Alliance vrhich has member ~)ocieties in many count.rir~s 
throughout the l·rorld and "lvhich exists to further the •.mrestricted 
interch::mge of Co-operative trade in the insurance field, has noted 
lvith regret the action taken by certain governments in uiscrj_;:,incitin~ 
in transport insurance and would support any measures vlhich me.":'/ be 
tal\:en by the United l''EJtions tion to insure that in the best 
interests of the consumers the placint; of transport insurance shall 
be free from all governmental restrictions." 

-l ;~ 

In communicating the above resolution, the Director of the IC'l-~ stacec' that L.he 

Secretary of the Auxi.liary COi'lmittee had ircformed hinJ. that the r:;ccverr Plli 'r; 

had recently prevented the Co-operative Insurance Society nf f:r•;;: r~ ~-. 

marine insurance cover on tea to be exported fron~ C:eylon but that it had : ··cr. 

possible to overco;:Je this restriction for the tiir:e being in r0 C·f _) .... -.e.·:_·. 
purch2-sed f.o.-b. Ceylon. The Governc'lent o:f 

l1cd alsc expressed tl1e ~-.r_Ls}:l,_ L~hc,. 

all re-insurance on Co-operative premises and trade in Ceylun sh~~ld be rJ~~~ wJ 

domestic (non-co-operati.ve) companies ·but cfter representc; :i.unE: hsd been '" ic_, 

agreed tha.t hslf the re-ins,;rance rr.ight be 
\I~~- Gh CC;- l_YJ;_~_iJ·c--r:..,_:e 

orgc:n:i Z:Jti:~ns 011ts ide Ceylon. 

lnte:cnatj_c,nc:'l Union of /viatior; T·l1S"r··ci"': ( lT ,r, T) 
-- I_.,_~ \...... ...._., \ -~ "-- ~ •-

-+' 
38. 'The enquiry of the 

:JLj_ted_ lTc)tj ens l/2S pas sed 

the IU!ci which replied that there ;;,n:~s 
::::.gn~el:1ent vrjt]>_ the j_t:iC!' ~-JJ:--

HJiili on the question. 

In(·,e:cnatiGnel 'Jr:: ior::. of f\s.ilvm.ys ( UIC) 

39. T'he L'IC, vrhich has recomn:enu.Pci tu its ::e 1-
_:_d~~1i_nistr.?t~:_"_:.~s a c·c ~--."-

r. of jnsc.u·ancc cf j_nternatiowll expref:s r2 .. LL1w) 
'-~ i r , __L_,:, J ~;. ~- Ct -:~~ "s v r. ~~c· C:t ~t 

PXcr~illE:ttion }L~::~d c:hcY\-Vll no c.::::..ce lJhel·(:--.. -~~Le ref~1:3cll :"f C'.P c_1_L;_~_ i~;·i 
_c' -, ',: 

in the scher;:e hud been insrired a. dPsire tc i':Yu'.,r icc,s nc:tL 
save 10re 
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VI. POSSIBLE APPROACH OF THE CO~qiSSION TO THIS SUBJECT 

40. In its resolution 12 the Commission requested the Secretary-General t~ 

determine, as a result of his further study of the problem, what steps could 

usefully be taken by the Commission. 

41. It would seem, on the basis of available information analyze~ in this study, 

that discriminatory practices in transport insurance are geographically widespread 

and that they may have various harmful effects, with repercussions on international 

trade, rather than directly on :i.nternational transport. 

42. It has also been demonstrated that discrimination is only the ultimate result 

of diverse measures. Action to prevent discrimination should therefore be 

concerned with these meac;~ l'es, and as they fall vri thin different categories it 

follows that the remedies themselves would be of different kinds and may be the 

concern of different international organizations. It may, therefore, be helpful to 

examine these various categories of discrimination separately to see what action, 

if any, might usefully be taken in respect to them and what existing 

intergovernmental organizations would be competent. 

(1) Laws and regulations which provide for the insurance of goods in 
international trade to be effected in the domestic insurance market, 
including provisions to that effect in cormnercial treaties 

43. In the light of the provisions of the Havana Charter (Art. 13) it would seem 

that such laws and regulations, in certain circumstances, may be justified by the 

necessity on the part of governments to assist and encourage development of their 

national insurance industries. If the Havana Charter were in force, it would be 

for the International Trade Organization (ITO), acting under the provisions of 

Article 54, to make recommendations to members concerning any features of their 

laws and regulations relating to insurance, having harmful effects on trade or 

otherwise interfering with the achievement of any of the purposes and objectives 

of the Charter. It is suggested that under present circumstances the appropriate 

action might be for countries, in the light of the criteria set forth in the Havana 

Cher~er J cases vrhere they feel that their interest::: are damaged through 

discriminatory legislation 011 the part of another country, and to try to adjust 

Ji;cc~t/cer;3 0y consul tat ion. If no satisfactory results could be achieved by such 

ccrs'~l"~c_i<:ion, then it is possible that GATT might be the appropriate forum for 

disc;J_ssions on the im~ernational plane since, although this organization is 

directed more to the problems of tariffs and exchange of goods, one of its 
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objectives is "the elimination of discriminatory treatment in international 

commerce" and, as already mentioned in paragraph 19 above by Article XXIX of the 

General Agreement on Tariffs and Trade, the contr~~ting parties have undertaken to 

observe to the fullest extent of their executive a~thority the general principles 

of Chapters I to VI inclusive of the Havana Charter. 
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(2) Discriminatory taxation 

44. The available data concerning discriminatory taxation do not permit the 

fcrmaticn cf a sufficiently comprehensive picture of the situation. This 

category of discrimination would however appear tc be one which might be 

&ppropriate for study by GA'IT, as Article 18 in Cl:apter IV of the Havana 

CLarter deals with "national treatment on internal taxation and regulation." 

It would therefore' seem that the same remarks would apply as for category (l) 

above. 

( 3) Discrim2:_l!ation practiced through the cor~trol of foreign exchange 

45. 'I'l~is type of discrimination, ir.asmuch as it is effected through the 

ac1ministrative application of laws, the purpose of whjch is to protect the 

balance of payments, seems difficult to document. In cases where the facts 

se:m to indicate that exchange control laws are being used with the purpose of 

di~icriminating ir: resp,;.;ct of transport insurance, there might perhaps be 

coEsultatior. between governments along the lines of that discussed in ccr.r.cxicn 

with category (l) above followed, if necessary, by reference to GA'IT. 

46. It is possible that some governments might ·oe prepared to exempt transpor.t 

insurance from foreign exc~ange control if it could be shown that the loss of 

foreign currency involved is, in fact, relatively small and is outweighed by the 

harm done by such centrals to their international trade. It is of interest to 

ncte that in a recent study}:./ of the Inter-American Economic and Social Council 

entitled "Report to the Ad Hoc Committee of Specialists of the American Republics 

for the Study of Freight and Insurance Rates from the Working Group", it is 

stated th<'',t under normal conditions of foreign trade the gross cost of marine 

iEsurance yaries between 2/lO of one per cent and 7/lO of one per cent of the 

dellvered costs of the goods insured. A proportion of this gross cost, 

estimated ty exrJerts elsewhere to be about 60 per cent, is however returned in 

the form of losses paid to the cargo owner. It would therefore seem that the 

in~urance clement of the international trade transaction is relatively small 

cmd that in many cases countries might not suffer an important loss of currency 

by lifting exchange controls on transport insurance transactions. An initial 

c:::xamination seemed to indicate that the available statistic~J of international 

insuranc:e tn:llJcactiuns were not complete enough to enable any final conclusion 

to be drmm. 

J:j L'JC'. Nc}.17 r)f 6 t,'arcL l 7 jC'. 
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47. One of the purposes of the International Monetary Fund as set forth in 

Article l (iv) of its Articles of Agreement (Bretton Woods, 1944) is "to assist ••. 

... in the elimination of foreign exchange restrictions which hamper the growth 

of world trade.n Under Article XIV Sec.4 of its Articles the Fund may, in 

exceptional circumstances, recommend to any member that conditions are favourable 

for the withdrawal of any particular restriction. The Fund might therefore be 

interested to weigh the effects of currency restrictions on transport insurance 

to see wbether its members could agree to their discontinuance. 

48. 

(4) Practi~es designed to discourage the admission of foreign 
insurance companies 

The same remarks would appear to apply as for category (l). The ICC has 

complained that, in many cases, the reserves or qualifying deposits which 

foreign companies are compelled to leave in a country are higher than those 

required from dornestic companies and may be so large that to comply with the 

law would involve committing an amount of capital to the risks of currency 

depreciation and other contingencies out of proportion to the returns to be 

expected from the country. The basic reason for demanding such reserves or 

deposits is in order to protect the general public in case of failure of the 

foreign insurance company. During the course of preparation of this study, the 

question arose whether the conditions under which the international insurance 

markets work could not be ameliorated to some extent if a form of international 

certification for insurance companies could be agreed. If governments were 

prepared to accept certificates, issued under certain conditions by other 

governments, as to the financial standing of foreign insurance companies, then 

perhaps it might be possible to effect, in many cases, the modification of 

legislation or rules calling for reserves or qualifying deposits. Experts 
consulted agreed that such a form of international certification might be 

desirable but were unanimous in the opinion that the time has not yet arrived 

for sufficiently wide acceptance of such a plan by governments. 

VII. CON~GUSTONS 

49. The ICC has recommended in its attached memorandum: 

(a) that discriminatory practices in the field of transport 

insurance shuuld be coHdemned and that the Commission should recommend a policy 

whereuy thuse engaged in interurtt:ional trade would have freedom to negotiate 

l rc-n , "'l ,, ,1· L i nsn u:nH: c whcTe they please ; and 
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(b) that the Commission urge the inclusion in all trade treaties of 

a clause prohibiting discrimination between different ins1:1rance markets in the 

placing of transport insurance. 

The Co-ordinating and Drafting Committee of the National Professional 

Insurance Enterprises of Western Eurq:e has made :3uggestions as to certain 

measures to lift restrictions which they consider are practicable at this time 

(see Annex IV). 

50. It is suggested that, as the Economic and Social Council has already 

expressed its views generally on the subject of discriminatory practices in 

transport insurance, there would seem to be no need for a further expression, 

on its part, of general principle. As for the recommendations regarding 

particular measures to be taken, it would appear that failing adjustment by 

consultation between countries, GATT may be the competent body to examine in the 

light of the Havana Charter the cases of discrimination complained of. 

Further, that the International Monetary Fund may be interested in the question 

of exchange controls as applied to transport insurance. 

51. In the light of the above, it would seem that a possible course of action 

for the Commission might be to recommend to the Ec;momic and Social Council that, 

further to its Resolution 379 G (XIII), it SL~uld: 

(a) Bring to the attention of gov ..;rnments the study by t:r1e Secretary­

General, and its annexes, recommending to them to take national action 

consistent with the relevant principles of the Havana Charter and to 

endeavour to adjust differences through consultation; 

(b) Request the Secretary-General to bring to the notice of GATT 

the relevant resolutions of the Council and of the Commission and 

the study by the Secretary-General; 

(c) Request the Secretary-General to brine., to the notice of the 

International Monetary Fund the relevant resolutions of the Council and 

of the Commission and the study by the ;)ecretary-General, with a 

view to examination by that body of the possibility of recommending 

the relaxation of exchange controls as applied to transport insurance. 
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In its letter dated 28 December 1950, the International Chamber of Commerce 

states that "other international inter-e;overnmental ore;anizations have olready 

considered immrance problems", mentioning among others the Economic Commission 

for Europe "1vhose Inland Transport Committee is studying an insurance system for 

the transport of e;oods by road". 

A distinction should be made between the goods insurance taken out by the 

o1mer of the goods and the insurance placed by the carrier to cover his liability 

under the transport contract. 

The eosential difference between these two types of insurance is that the 

former normally covers the riel~ of force mo.,jeure while the latter -does not, 

since the carrier is never responsible for the consequences of force ma.]eure. 

Moreover, consignors often insure their goods even in the case of transport by 

rail. The Europeenne Insurance Company, for example, has concluded special 

agreements with the railways and insures owners of goods against damage for 

which the railways ore not liable. 

So far as the Belgian Government ic aware, neither the Inland Transport 

Committee nor any of its subsidiary ore;ans is actually studying an insurance 

system for the transport of goods by rood. 

Admittedly, the Worl:ine; Party on Legal Questions, which is preparing a 

draft convention concerning the contract for the international transport of 

goods by road, has studied various transport insurance schemes, with a view to 

determining whether the carrier's liability, as defined in the draft convention, 

can be covered by insurance. So far, however, it hac not contemplated proposine; 

the adoption of one system in preference to another. In any case, the question of 

carrier's liability and thot of incurine; against that liability are quite distinct. 
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TLe Worlc P~:rty on the Development and Improvement of Transport of 

PD~~cenc=en> :<nd GoodE] by Hoad, for its part, whicl::. has been instructed to draft 

D "set oi' rules" applicable to o.ll internotional transport operations, is 

con::;iderin~ the desirability of includine; in the rules o clause requirine; the 

carrier to toLe out insurance coverine; third party risks with respect to the 

use of the vehicle and covering hie li:1bility under the transport contract. It 

hoc not yet come to a decision on the latter question. 

Lastly, so far as Belgian low is concerned, article 4o!/of the Royal 

Order of C) May l93l , establishing regulDtions for the carriac;e of goode by 

motor vehicles, provides that carriers must insure the goods carried against 

the risk of accident occurring :in transit. They must alco insure against the 

rick of theft where this is the result of an acc~~dent occuring in transit. 

Ho1-rever that mc1Y be, as regards both goode and transport insurance, the 

Tr~msport Admini::;trotion sees no objection to accepting the recommendation in 

question, provided, of' course, that, whatever the na.tionality of the 

underwritinc; company, Belgian and foreign carriere required under national or 

internationol law to immre againct liability are able to satisfy the Belgian 

::mthori ties tha.t they have done co. 

II. Seo transport. 

There are no re:JtrictiomJ in BelGium on morine incurance with respect to 

c~oodc, transport or vescelc. The Belgian Government, therefore, far from 

objectinc; to the recommendation of the Economic ~nd Social Council, proposes to 

support it, ::;ince its object is to induce all c::Juntriec to 8dopt the came 

liber~l attitude .in insurance motters . 

.!/ Article 40. 

"rrhe c::rr ier , 'i::: ll insure the goodu conveyed c:.ga.inst the risl: of accident 
occurrin:'; in tron:_;i t, :Js defined in article II e of the Antwerp lVlarine 
Inuur nee Policy I190C !~uses, as amended in 1931), and ogainot the risk of 
theft vrhere thi:J io the r. '~.ult of an occident occurring in transit. 

"The cDrricr may be exempted from this obli:;ation by his principal. 

"Tlle procedure for applyine; the provisions ::Jf this article shall be 
de tPn:tineJ hy c.n order of the i·!Jinister." 
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Observations of the Competent Turkish Authorities 

Discrimination in Transport Insurance 

The general rule, applied as far as possible, is that insurance for foreign 

shipments must be placed in Turkey, except in special cases, in order to further 

the volume and growth of our domestic insurance business and also to save foreign 

exchange. 

Where the beneficiary of locally-placed insurance relating to foreign trade is 

not in Turkey, benefit is exported in foreign exchange. 

Other reasons in support of the principle that insurance relating to foreign 

trade should be placed in the country are the desire to facilitate agreement between 

between the insurer and the insured ard tte fact that, where import shipments 

insured abroad are damaged, the damage must be ascertained here and the related 

documents sent to the country of origin, with the result that difficulties are 

often encountered in collecting the insurance payment. There is also concern lest 

foreign exchange acquired through payment of benefit under foreign insurance 

relating to foreign trade placed outside the country might not be brought into 

Turkey. 

While it was felt desirable and necessary for our domestic insurance business 

to require imports and exports to be insured in Turkey, the authorities were 

convinced that that goal could be achieved through complete freedom among nations. 

We support the proposal contained in the Economic and Social Council 

resolut~on, with the comment that if the statutory restrictions on transport 

insurance in the countries with which we trade were repealed, the insurance in 

Turkey of our foreign trade shipments, and particularly our imports, would be 

possible and our n:erchants could eventually be allowed to place transport 

insurC:tw::e -vrherever they chose. 
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ANNEX III 

INTERNATIONAL CHAMBER OF COMMERCE 

Transport and Communications 
MK 

EXECUTIVE COMMITTEE 

(50th Session, 22nd October 1952) 

DISCRIMINATION IN TRANSPORT INSURANCE* 

Memorandum 

drawn up by the I. C • C. 

Document No. 301/74 
23.X.l952 - pc 

(Original) 

with the assistance of' the International Union of' Marine Insurance 

llie appended Memorandum (Doc. No. 301/70) 
was submitted to the Executive Committee 
of' the I.c.c. (50th Session) on 22nd October 
1952, and adopted unchanged. 

* lliis report was drawn up by the I.C.C. on the basis of' a draft by 
Mt'. John T. BYRNE. 
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Transport and Communications 
MK 

Document No. )01/70 
6 .X.l952 - pc 

GENERAL 'TkANSPORT COMMISSION 
(Meeting on 1st October, 1952) 

DISCRIMINATION IN TRANSPORT INSURANCE 

Memorandum 

* adopted by the Commission 

(Original) 

for submission to the Executive Committee of the I.c.c. 

This memorandum was dra:wn up in view of the study of the g_uestion of 

discrimination in transport insurance to be made pursuant to Resolution 12 of the 

United Nations Transport and Communications Commission. The Commission concludes 

therein that it "considers that measures reg_uiring the insurance of goods in 

international trade to be placed in particular markets may interfere with the free 

flow of international trade and encourage the growth of retaliatory measures, (and) 

requests the Secretary-General to conduct a further study to determine the extent 

to which these restrictions in transport insurance are being applied, and their 

impact on international trade, with the view to determining what steps may 

usefully be taken by the Commission". 

vJhen the matter was submitted to the Commission, the representative of the 

International Chamber of Commerce stressed, in a statement before the Commission, 

the importance of an unre~~cted transport insurance market to the free flow of 

goods in international trade. 

The importance of transport insurance to international trade and its 

immediate relationship to the international transaction cannot be overemphasized. 

The contract of transport insurance, like the bill of lading) is an essential 

document in the transaction. It has been freg_uently asserted that these documents 

represent the goods themselves while in transit, for they make possible during that 

period the exchange of the goods and the extension of banl~ credit which facilitates 

* The Indian Delegation voted against the adoption of this report. 
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the exchange of the goods. Few merchants would "be willing to asswne the risks of 

loss attendant upon lengthy voyages without the security of transport insurance 1 

but even fewer banks would be willing to advance eredit without such security. 

'Ihe carrier, the bank and the transport insurer may appropriately be called the 

three pillars sup];>orting international trade. 

result in the collapse of the entire structure. 

The failure of any one would 

Discriminatory practices restricting the merchant's choice of the most 

advantageous insurance market seriously weaken the structure of international 

trade. 'Ihe elimination of foreign competition in the transport insurance field 

inevitably results in higher insurance rates whicl:. are passed to the importer and 

conswner in the form of increased costs. Merchants are deprived of the 

opportunity to negotiate vital terms of' international transactions which determine 

the party assuming the risks of transportation and. the security from losses in 

transit. The difficulty of procuring bank credit without satisfactory insurance 

results in tying up the merchant's capital, which, in turn, prevents his 

initiating another transaction in international trade. The merchant may be 

unable to sell cargo in transit to a national of a country requiring that the 

insurance "be placed in the local market because of the delays and technical 

difficulties which arise from complying with such requirements. The exporter 

shipping to a country having such restrictive laws may wish to purchase transport 

insurance in some other market in order to obtain the security he desires prior to 

receiving payment for the goods. It has "become common practice in such case for 

the exporter to purchase insurance in the market of his choice in addition to the 

insurance which he must purchase in the country of destination. The result is a 

duplication which greatly enhances the cost of insurance, a cost which is passed 

to the ultimate purchaser in the form of an increase in price, resulting in an 

unnecessary economic burden to the prejudice of international trade. 

It has "become customary in all insurance markets throughout the world to 

insure merchandise from the warehouse at point of origin to the warehouse at 

destination. Restrictions against the continuance or the extension of insurance 

coverage after the merchandise has reached the national jurisdiction necessitate 

duplication of insurance and corrvlicate the rendering of proper service to the 

merchant by the insurer. 
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Finally, it must be emphasized that discriminatory practices beget 

discriminatory practices in retaliation, and there may come a time when, if' such 

restrictions are allowed to develop, a. merchant will be unable to insure in any 

national market without violating the lavr of some country. Even before that point 

is reached, the merchant is plagued with uncertainty, confusion and delay and the 

ever present fear of incurring heavy penalties. 

'Ihe Interntational Chamber of Commerce believes that this problem should be 

considered as one facet of the general q_uestion of trade barriers which impede the 

development of international trade. It is so treated in the charter of the 

International Trade Organization, which is, however; not presently in effect. 

Article 53 provides: 
11 'Ihe members recognize that certain services such as transportation, 
telecommunications, insurance and bankin,o;, are substantial elements 
of international trade, and that any restrictive business practices 
in relation to them have harmful effects similar to those described 
in paragraph 1 of Article 46 11

• 

'Ihe post-war period is notable for co-operative effort on the part of the 

great majority of free nations to abolish trade barriers as a means of establishing 

world prosperity. Toward this end, efforts have been made to negotiate 

corrmercial treaties, to for1n customs unions, to establish uniform laws and 

standards and to take other measures to encourage the exchange of goods and 

services in international trade. Yet, in the field of transport insurance, vrhich 
3 

prior to World War II 1-ras notably free of restriction3 the world has witnessed the 

greatest growth in history of practices designed to hinder the free movement of 

trade among nations. 

A certain number of exarrples will be found in the Appendix which illustrate 

the type of practice to which the report refers. 

intended to be exhaustive. 

'Ihey are of course in no way 

In addition to the examples given in the Appendix, it may be helpful 

however for purposes of clarification to describe in general terms the various 

forms these restrictive practices have taken. 

In the first group are the laws and regulations which compel the insurance on 

goods entering or leaving the country to be affected by a contract in the dorr:estic 

insurance market, and which have as their sole purpose the object of ensurin,n; the 

su;prly of the national insurance market. 
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In the second group is the discriminatory taxation of insurance eontraets 

entered into between natioiJ.~ls and foreign marine insuranee companies. In some 

cases these taxes are directed against foreign corr:panies admitted t~o~ do business 

in the national jurisdiction. In other cases they are directed against the 

purchase of marine insurance outside the country, as in the case of taxes on the 

transfer of foreign exchange or the tax on premiums transmitted abroad. In every 

case, they result in placing the national insurance companies or market in an 

advantageous position and are in effect a form of :protectionism in derogation of 

the principle of international competition of marine insurance. 

In the third group is the discrimination practised through the control of 

foreign exchange. While the International Chamber of Commerce recognizes the 

existence of currency problems in many countries of the world~ it is felt that 

this situation has been freq_u..:;ntly exploited as an excuse to foster the domestic 

insurance market. As an example, restrictions against the purchase of marine 

insurance in foreie;n markets in connexion with exports are wholly unwarranted in 

view of the fact that the credit established by the buyer abroad provides for the 

reimbursement of the amount of the premium paid in foreign currency. 

Moveover, several countries have authorized foreign exchange for the payment 

of premiums in foreign currency to companies in their own domestic markets although 

these countries refuse the exchange for the purchase of insurance in foreign 

markets. In some cases these countries undertake to provide foreign exchange for 

the paymept of salvage and general average liabilities incurred by domestic 

COJ.q:>anies. 'Ihese practices indicate a desire to foster the national insurance 

industry rather than to conserve hard currency resources. It is difficult, under 

the circumstances, to justify any slight savine; that may accrue to a countryrs 

supply of hard currency in the face of the serious impediment to world trade·arising 

from such practices. 

'Ihe decision whether to advance foreign currency for foreie;n transport 

insurance usually rests within the discretion of bank or other fiscal officials 

and the policy of restriction :nay be established unofficially upon the request of 

the Government. Rarely do such practices appear in the form of a ree;ulation, and 

freq_uently they exist only in the form of a 11 suggestion" from the official granting 

the import or export licence. 'Ihe local merchant' ·because he must necessarily 

maintain amicable relations with the licensing officials, is in no position to 
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insist on his desire to purchase foreign insurance., as he well knows that the 

approval of his import or export licence depends upon his compliance with. the 

"suggestion". This kind of restrictive practice is difficult to document. 

Nevertheless., its existence is evident from correspondence received by members of 

the insurance industry who have attempted to re-establish relations with clients 

abroad during the post-war period., as well as from other informal sources. From 

these sources., there is reason to believe that officials of certain countries 

have on numerous occasions effectively convinced their nationals t~nt the granting 

of import or export licences was contingent on the use of transportation 

insurance placed in the local market. Moreover, it has been possible on numerous 

occasions to establish the fact that the rates quoted in these countries may be 

substantially higher than rates available in other markets on similar terms. The 

results of these practices is a considerable increase in cost to the merchant, an 

economic waste, the cumulative effect of which constitutes a serious impediment 

to the flow of international trade. 

The fourth group of practices are those designed to discourage the admission 

of foreign insurance companies to do business in the country in competition with 

domestic companies. While foreign insurers can rightly expect to have to meet 

the same requirements as domestic insurers in order to be permitted to do business 

within the country1 instances hsve arisen of discrimination against foreie;n 

insurance companies. In some cases this has amounted to a requirement that a 

percentage of the capital be owned by nations or that the managerial offices be 

held by nationals. In som19 cases foreign insurance COIJTI!anies are excluded 

altoe;ether from the country. 

In view of the international character of the marine insurance business, such 

laws are detrimental to the competition necessary in the interests of 

international trade. 

A fifth e;roup of practices has developed in connexion with the worldwide 

trend toward nationalization of industry. vJhile this is a matter of purely 

national concern to which no outsiders can object, it is submitted that there is a 

tendency of e;overnments which have nationalized their insurance industry to pass 

restrictive laws to assure the growth and prosperity of their industries. 

Frequently where governmental re-insurance organizations are established, private 

com~panies are compelled to cede a. percentage of their direct writings and, in some 
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cases, to accept retrocessions from the re-insurar:.ce organizations. 'Ihus, if 

direct rates are not fixed by law, re-insurance rates frequently are, arc.d 

private companies are compelled to adjust their re.tes according to the re-insurance 

rates rather than accordine; to worldwide competitive conditions. The result has 

been in many cases that higher rates are charged in these countries. In order to 

maintain these higher rates, restrictive laws and practices are resorted to by 

the governments. 

'Ihe problem of nationalization is_, therefore, intimately connected with the 

problem of free competition in marine insurance. It is submitted, hovever, that 

countries vhich have nationalized insurance or secments of the insurance industry 

may, nevertheless; penni t the insurance market to operate competitively. 

Recoo;nition of the problem of nationalization is given in Article 29 of the 

charter of the International Trade Organization, Vi'hich provides: 

"Non-Discriminatory Treatment 

a) Each member undertakes that if it establishes or maintains a state 
enterprise wherever located, or c:rants to any enterprise, formally 
or in effect, exclusive or special privilee;es, such enterprise shall_, 
in its purchases and sales involvinr::; either exports or imports, act in 
a manner consistent with the general principles of non-discriminatory 
treatment Jlrescribed in this Charter for Governmental measures 
affecting imports or exports by private traders. 

b) 'Ihe provisions of sub-paragraph (a) shall be understood to require 
that such enterprise shall, having due regard to the other provisions 
of this Charter, make any such purchaseE or sales solely in accordance 
vith commercial considerations_, includir:g price, quality, avail&bility, 
marketability, transportation and other conditions of purchase or sale, 
and shall afford the enterprises of the other Eember countries adequate 
opportunity, in accordance -vri th customary business practice to compete 
for participation in such purchases or sales." 

'Ihus Article 29 of the International Trade Cre;anization makes no attempt 

to interfere vi th the principle of nationalizatior: of industry, but seeks to secure 

the existence of a competitive system in the field. of transport insurance which, 

as heretofore explained, is a vital part of that trade. 

In conclusion, the Internation Chamber of Commerce submits that discriminatory 

practices ir. the field of transport ir.surance shm;_ld be condemned as an 

interference -vrith the free i'lu\v of international trade_, and requests that thi::; 

Comrnission recommend the adoption of a :Fclicy of Lon-discrj_mination lvhereby the 
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buyer and seller engae;ed in international trade may be able to negotiate freely 

in the placing of transport insurance in any of the world's markets. 

'Ihe International Chamber of Commerce further recommends that the Commission 

ure;e the inclusion in all Commercial 'Ireaties which may be under negotiation now 

or in the future between member countries of the United Nations of a clause 

prohibiting discrimination between different insurance markets in the placine; 

of transport insurance. 
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APPENDIX 

rrhtaining sorre examples of the type of 
restrictive law and practice dealt with in the body of the report 

N .B.-

* * * 
For obvious reasons, no mention is rrade of the 
total discrimination practised in countries where 
there is a State monopoly of insurance 

A 

LEGAL DISCRIMINATION AGAINST INSURANCE WITH FOREIGN COMPANIES 

Argentina 

THE ARGENTI~lli INSURANCE LAW OF JUNE 13, 1947, provides: 

nArticle 14: The insurance of all classes of goods entering the country, in 

any rr.anner whatsoever, rrmst be effected by Argentine Insurance companies when 

the risks are bor:c.e by the consignee, ar:d the insurance of all classes of 

goods leaving the country, in any rranner whatsoever, must be effected under 

the same conditions when the risk of rr.arine transport is brrne by tbe 

consignor. The customs forrralities include the oblig~tions both to declare 

on oath that the risk has been covered, ar:d to be in possession of a copy 

certified by the· police authorities. Any infraction of these provisions will 

be subject to the penal ties set forth in Article 12. n 

Article 12 provides that any infraction of this law is punishable by a fine 

amounting to not more than twenty-five tirr.es the value of the premium. 

The Ministry of Fir>..ance subsequently excluded from the terms of section 14 

imports: 

(a) where the rr.erchandise is purchased f.o.-b. delivery at a point in the 

Argentine; 

(b) on consignrrent; and 

(c) for sale through representatives or agents of a foreign firm when the 

importation is carried for account of the princii~ls. 
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The Reinsurance Institute has interpreted nf.o.b. point in the Argentine" to 

rrean that unless all customs duties, taxes and other charges are paid in the 

currency of the foreign seller, the risk is considered to be upon the Argentine 

importer. Obviously, the Argentine importe;r will not be willing to pay customs 

duties, taxes, drayQge and other expenses in foreign currency, even if the foreign 

currency is available for such purposes. 

In the case of exports, the Insurance Institute considers the risk for account 

of the Argentine exporter in cases where goods are shipped on consignment or sent 

for sale through agents or representatives of the export firm abrcad, and in cases 

where ·v are shipped f.o.b., with named point in the interior of the country 

of destination. 

The Argentine law has characteristically resulted in a burden on trade which 

is beyond the scope of the law itself, affecting, as it does, trade in which the 

rrerchant would otherwise be free to place insurance in the nnrket of his choice. 

Thus, a case has been reported where an Argentine ~ational shipping to the 

United States on consignment, desired to place warehouse insurance on arrived 

goods in the Arrerican rrarine insurance company whose rates and conditions were 

n:ore favourable than in the Argentine rr.arket. Such insurance is legal under the 

Argentine law. The Arrerican company, however, fearing clairrs for concealed 

darr.age a ttri bu table to the period of trans rorta tion from the Argentine, was 

com t'( lled to decline the risk unless it could at the same tin:e share in the 

transportation risk which is ~rohibited under the Argentine law. 

In an attempt to overcorrB the discriminatory effects of the Argentine I.aw upon 

their respective na tioi1..al rr.arkets, various countries entered into trade agreements 

with Argentii1..a. The agreement with Norway, which is, 1ve believe, similar in this 

respect to agreerrents rr.ade with France, Italy, the Netherlands, Switzerland and 

Spain provided that: 

!I Insurances - The Governrrent of Argentine reserves the right to let those 

Argentine goods which are exported to Norway and those Norwegian goods which 

are imported into Argentine to be insured in Argentine companies when the 

transport takes place for the account of the seller or buyer respectively." 

A similar reservation is rr.ade in the case of imports and exports at the risk 

of the Norwegian buyer and seller, respectively. Such a treaty, it is submitted, 
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~; ,, J..Gcriminatory in itself, reserving, as it does., the insurance of Argentine 

goods imported into :.CJ.._,,a,y to the Argentine insurance n:arket. 

Inf~rrration received from Swiss and Norwegian underwriters' representatives 

indicates that unsuccessful efforts were rrade by members of their respective 

delegations which concluded tbe treaties to delete the discriminatory provision as 

to rrarine insurance. The Swiss report concludes that only tl'le Argentine has 

availed itself of the "benefits of the provision, it "being contrary to established 

principle for the Swiss Governrr.ent to interfere, unless necessary, with the terms 

of private contracts. 

The discriminatory laws of the Argentine have resulted in higher cost of 

rrarine insurance, a 8ost which is passed to the ultirrate consurrer, and which 

constitutes a serious im~edirrent to internatio~~l trade. At the time the decree 

went into effect in 1948, Argentine exporters expressed concern over the possible 

loss of business due to the higher rates of insurance which would. bave to "be paid 

under the new law. 

In addition, the decree 12988 discriminates in respect to reinsurance against 

foreign companies admitted to do "business in the Argentine. 

Article 15 of decree 12988 provides: 

"Argentine insurance companies rrust cede to the Institute all surpluses a"bove 

a"bove their own retentions, which latter they rr.ay fix freely. The Institute 

shall then proceed in accordance with the previsions of Article 17, 

particularly "bearing in mind the capacity of the rrarket and the volume and 

nature of the business individually ceded to it by each company." 

Article 16: 

"Companies whose rrar.agen:ent and capital are not established in the country 

must cede to the Institute, at the original acquiring commission, not less 

than 30 per cent of all general and persor.al risks contJ~cted in the country. 

These com:r;anies are free to dispose of the rerraining 70 per cent." 

Article 17: 
1'Cessior..s received by the Institute under the provisions of the fcregoing 

Article, and the surpluses received in accordance with Article 15, shall, 

once the Institute's own retention is fixed 1Je offered preferentially as 

reinsurance to Argentine Insurance companies; any excesses then left rray be 
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placed with Companies whose wanage~ent and capital are not established in 

the country, or in foreign rrarkets; reciprocity rray be established as 

sui table." 

Thus, the Argentine Law discriminates against foreign rrg,rine insurers doing 

business in the Argentine by requiring the cession to the Institute of a fixed 

percentage of every risk written and by granting Argentine companies a preference 

as to retrocessions from the Institute. 

Although premiums on direct writings are not fixed by the Ir£titute, 

insurance companies compelled by law to cede a portion of the risk to a govemrrental 

reinsurance agency must consider the rates it will have to pay for the compulsory 

reinsurance. It may therefore be impossible to compete with rates charged by 

insurance companies abroad which are free to reinsure or not as they see fit. 

The degree of control exercised in the Argentine over direct premium rates is 

suggested by the provisions of Article 8 of N8rine Circular wo. 5 containing the 

regulations of the Argentine Reinsurance Institute in force on September 11, 1948: 

"8 - The Ins ti tu te will study the risks ceded to it, and when the terrr.s of 

the insurance are inadequate or unsuitable according to the local practice 

or the rates differ in a consideralbe proportion or frequently from t:tose 

usual in the rrarket for similar risks and the norrral acceptance is 

disadvantageous for the Institute and its retrocessions, it reserves the 

right to demand an alteration in rates for similar future business, whether 

isola ted or arising from floating policie[; already contracted". 

Finally, .the Argentine lalv imposes a discriminatory tax on foreign companies 

admitted to do business in the Argentine. 

DECREE 12901 OF NOVEI!ffit<;R 19, 194 7, provides: 

Article 39: 

"The Argentine Insurance Companies shall r:ay on premiums received, 2.50 

per cent for personal risks and 7 per cent for general risks." 

Article 40: 

"The companies whose co.ptial and rranagement are not located in the country 

shall pay the folloiwing rates on premiums received: 

(a) On all assignments to the Institute ar:d to the Arcentine Insurance 

Companies 2.50 per cent on account of personal risks and 7 per cent 

on account of general risks; 
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(b) U:pon those retained by them, 6 :per cent on account of :personal 

risks and 16 :per cent on account of general risks; 

nr.d 

(c) On all the excess over that retained by them and the as::dsnrr:ent::; to 

the Institute and to the Argentine Insure.nce Companies 6 :per cent 

on account of :persor>..al risks and 18 :per cent on account of 

general risks • " 
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The law of Brazil prohibits the extension of transport insurance in 

companies not admitted in Brazil Qfter the goods have been deposited in the 

warehouse in Brazil and are at the risk of the Brazilian consignee. This leads 

to a number of difficulties. If the consignee in Brazil visbes to send the 

goods to some other point in Brazil by either land or water, he cannot exercise 

the option of extending his original insurance. Local Brazilian companies are 

reluctant to insure the goods for the reason that if the goods remained in the 

original package they are unable to ascertain whether there has been any previous 

loss or damage. The consignee is then compelled to cable to the shipper abroad 

and reQuest the extension. Unless the consignee is a reliable client, the 

shipper is reluctant to have the insurance extended for the reason that he 

cannot be assured of recovering the premium from the shipper. These complications 

and added expense constitute an unnecessary burden on international trade. 

In the case of exports from Brazil which remain at the risk of the 

Brazalian shipper during the period of transit, Article 165 of recree law No. 2063 

of 7 March 1940, reQuires that insurance be effected in companies established in 

Brazil. The fine for violating this precept amounts to 10 per cent of the value 

of the amount insured. 

Insurance in Brazil is regulated by the Reinsurance Institute of Brazil, 

a governmental organization. Companies operating in Brazil are compelled to 

cede a portion of every transport risk assumed. (Article 73 of recree Law 

No. 2C63 of 7 March 1940.) Moreover, under Decree Law No. 3784 of 30 October 1941, 

acceptance of retrocessions offered by the Institute is compulsory on the part 

of all companies authorized to operate in Brazil. The Technical Council of 

the I.R.B· (Conselho Tecnico) fixes the rates, the terms and forms of 

retrocession and the commissions. 

No foreign marine insurance companies not presently doing business in Brazil 

· may be admitted to do such business. 
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Chile 

Chile imposes a discriminatory tax which pertalizes the purchase of foreign 

marine insurance. 

DECREE No. 251 of 20 MAY 1931 provides: 

"Article 14. Any person, concern, company or commercial house which desires 
to insure in companies not established in Chile, property or other insurable 
interests in the country against risks comprised under the First Group 
(which include[3 marine insurance) shall pay a special tax to the fiscal 
benefit varying between 25~ c.nd t,ccp cf tr. ~ premh.ms vhich. it would have tad 
to pay in Chile to cover the respective risk. 

Insurance effected abroad, covering material damage on land on goods 
imported into this country, on consignment or in transit, when these latter 
are intended to be utilized in the terri tory of the Republic, is subject 
to the tax established in the present Article. 

The President of the Republic shall fix annually, or when he deems advisable, 
the amount of this tax within the limits ind.icated." 

The tax is inapplicable if the insurance mw::t be effected abroad because 

no Chilean company will cover the risk 

Chilean insurance laws restrict the right of foreign companies to do business 

in Chile. Altho'ugh no translation of the law ie, available it is reported that, 

in order to qualify to do business in Chile, an :insurance corporation must have 

at least tvo-thirds of its capital subscribed for and held by Chilean shareholders 

or foreigners domiciled in Chile. Moreover, the laws of Chile discriminate 

against foreign companies in respect to reinsurar:cce by req_uiring such companies 

to cede to the Caja Reaseguradora a 20 :per cent Quota Share of every direct 

Fire, Accident and Coastwise Marine policy issued .• National companies, on 

the other hand, are not compelled by law to cede any portion of their writings 

to the Caja, but they are not permitted to reinsure any surpluses, over retentions, 

with foreisn companies. 

Colum1Jia 

Columbia has t•,ro laws which impede the freed.om of marine insurance, although 

the restrictive effect of the later lmr q_uoted hereinafter, has been partly 

diminished by ir.ten)reta tion of the Office of Exchange Control charged with its 

enforcen:ent. 
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"Persons, organizations or firms which effect (sic) insurance in companies 
not legally established in Colombia are subject to a special fine of 50% of 
the amount of the premium which they should have had to pay in Colombia on 
the respective risk." 

Subsequently the government issued Decree No. 2615 of 26 August 1949, 

authorizing the Exchange Control to refuse licenses for the paYffient in foreign 

currencies of the value of premiums on insurance which could be contracted with 

firms legally established in Colombia. The decree reads as follows: 

DECREE No. 2615 of 1949 (AUGUST 26) 

by which is approved Resolution No. 13 of the Board of Directors of the 
Office of Exchange, Import and Export Control. 

The President of the Republic of Colombia, 

pursuant to his legal powers and especially those conferred on him by Law 90 
of 1948 

decrees: 

Solo Article. The following resolution of the Board of Directors of the 
Office of Exchange, Import and Export Control is approved: 

RESOLUTION No. 13 of 9 August 1949 

The Board of Directors of the Office of Exchange, Import and Export Control 
exercising the pcwer conferred on it by Law 90 of 1948 

considering 

l) That article 7 of Decree 1403 of 1940 states: 
'Ttc ir.sur:::..nce busins:::s :r:~ay only cc pracL,icccl by n~,tic:r_al cud forsign 

companies duly authorized therefore in accordance wtth the law, by the bank 
superintendent' 

2) That article 8 of the same decree provides: 
'Persons, organizations or firms which effect (sic) insurance in companies 

not legally established in Colombia are subject to a special fine of 50 
per cent of the amount of the premium which they should have had to pay in 
Colombia on the respective risk'; 

3) In addition to the prescribed legal provisions which should also be 
fulfilled by the Office of Exchange Control, the condition of the balance of 
payments (exchange) does not permit authorizing the expenditure of foreign 
currencies to pay premiums on insurance which can be contracted in Colombia, 

be it resolved that: 
Article 1) The Office of Exchange Control shall abstain from authorizing 
licenses for payment in foreign currencies of the value of premiums on 
insurance which can be contracted with firms legally established in Colc.mbia • 
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Article 2) Licenses for paying abroad the value of 
which have been insured in firms legally estEwlished 
authorized as if dealing with payments prescribed in 

resolution 7 of 1949. 

indemnities 
in Colombia 
paragraph 4 

for losses 
will be 
of 

Article 3) The Office 
licenses for replacing 
of such licenses shall 

of Exchange Control will grant the necessary import 
insured merchandise which has been lost. The value 
not affect basic shares or quotas or any other system 

of individual limitation of imports. 

Article 4) Insuranc~contracted before the 2ffectiveness of Decree 1403 
of 1940 and the premiums for which are payable in foreign currencies shall 
not be affected by the provisiens of Article l of this resolution. 

Article 5) This resolution takes effect from the date of promulgation." 

The Exchange Control Authorities have interpreted the above decree to 
permit insurance on imports of merchandise in companies not established in Colombia 
when the shipper is obliged to deliver the merchandise at Colombian ports on c.i.f. 
terms. In the event of loss, however, th~ importer is not permitted a new import 
li .. nse to replace the merchandise, unless he has insured in a company established 
in Colombia. Marine insurance can, therefore, be purchased outside of Colombia 
only at the risk of losing the quota assigned for the import of such merchandise 
in case it should be damaged or destroyed in transit. The foreign shipper who 
insists, for his own protection, on insuring on c.i.f. terms may lose a valuable 
client in Colombia whose interests demand that the merchandise be insured in 
Colombia. 
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\ihile the present laws of Cuba do not discriminate in any way against the 

free exchange of marine insurance, a bill is presently under consideration which 

would establish a Central,Reinsurance Company of Cuba to be owned 20 per cent 

by the government of Cuba. The Central Reinsurance Company of Cuba would be 

empowered to supervise the operations of the various insurance companies in 

Cuba, to transact reinsurance operations, and to promulgate the tariffs of 

rates to be applied, in the transaction of business by the insurance companies 

established in Cuba. 

Although it may be premature to raise at this time the question of 

discrimination in connexion with Cuba, the situation is submitted as an example 

of the trend towards regulation, of marine insurance evident throughout the world 

in the post World V.lar II period. 

Haiti 

The Haitian law of February 221 1948 imposes a tax which discriminates, 

against foreign marine insurance companies admitted to do business in Haiti. 

In addition to the regular tax of 10 per cent of premiums collected paid by 

Haitian and foreign admitted companies alike, Article 5 of the above law 

provides: 

11 The amounts derived from premiums collected by the Insurance Companies 
may not be' transferred abroad until after having paid an export tax of 
3 per cent." 

The tax also discriminates agninst non-adn1itted marine insurance companies 

in cases where the coverage is extended by, the Haitian importer after arrival of 

the goods and additional premiums are paid. 

Iran 

The Government of Iran promulgated two decrees, on December 8, 1946 and 

May 13, 1947, which discriminate against the free placement of marine insurance. 
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DECREE OF 9.III.l326 (MAY 31, 1947) OF THE IRANIAN COUNCIL OF MINISTERS 
provides: 

11 The Council of Ministers decrees, at its meeting of 9.III.l326, on the 
proposal of the Ministry of Finance: 

(a) All goods imported into Ira.n must be insured with an insurance 
company registered in Iran. When the credit for the import of 
the goods is opened, the authori:zed banks shall demand of the 
import merchant the insurance policy proving that the goods were 
insured with a company registered in Iran. After this insurance 
policy has'been submitted, the bank may proceed to the opening of 
the credit~ 

(b) Are exempted from the provisions of Decree No. 34198, export goods 
which are' sold f.o.b. or which are the property of foreign 
merchants. In these cases the buyer may insure the goods with 
the insurance company of his choice. Nevertheless, other export 
goods must be insured with the Iran Insurance Company, as laid 
down in the said decree. 

(Observation - The f.o.b. sale must be certified by one of the 
authorized banks.) 

DECREE OF 16.IX.l325 (DECEMBER 8, 1946) OF THE IRAN COUNCIL OF MINISTERS 
(Translation) 

'At its meeting of 6.IX.l325, the Council of Ministers on the proposal of 
the Ministry· of Finance, and with the inte:rrtion of enforcing paragraph 4 
of Decree No. 11215 of 26.VII.l3161 decrees that the general customs 
administration shall, for all export goods dispatched by motor-lorry, 
railway, steamship or aircraft' demand the insurance policy proving that 
the goods were insured in Iran. The administration may refuse permission 
to export the goods if such an insurance policy is not submitted to it. 

'Trade in frontier regions is exempted from these provisions. The present 
tasks required of customs administrations are enforceable in the customs 
areas where the agents of authorized insurance companies agree to insure 
the goods and where the necessary means for technical inspection by the 
insurance companies are to be found. These circumstances must be certified 
by the general customs administrations and by the Iran Insurance Company'. 11 

The Iranian law has resulted in an unwarranted burden on international trade. 

Reports have been received of specific insurances where premiums charged in Iran 

have been as much as four times the premiu~ offered in another country where 

international competitive conditions exist. Cases have been reported moreover, 

where foreign importers have for their own protection taken out insurance in their 
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own markets, as well as the insurance required by Iranian law. This double 

insurance is an eco~omic waste which directly hinders the flow of goods in 

international trade. 

Peru 

Peru discriminates against foreign marine insurance by placing a t~x on 

insurance contracted witp companies not admitted to do business in Peru. 

Article 4 of Law No. 9796 of January 27, 1943 provides: 

"Insurance contracts made with companies which are not established in the 
country in accordance with existing laws, must pay a tax of one fourth of 
one per cent on the amount of the original policy and on subsequent 
renewals, Laws 7750 and 8914 being hereby amended in this respect." 

The law excepted, foreign insurance in cases where the risks were not covered 

by domestic companies. However, by a decree of January 28, 1944, marine 

insprance was declared available in Peru and, therefore, not exempted from the 

tax. 

Premium rates on risks located within the jurisdiction are regulated and 

may be altered only after authorization by the government upon petition by the 

Comit~ de Asguradores de P~ru, an organization to which all insurance compani~s 

in the country must belong. (Article 7 of Law No. 9796 of January 271 1943). 

The effect of this law is to control the rates of transport insurance after the 

goods imported into Peru are landed and prior to the time goods exported from 

Peru are loaded on board the overseas vessel. 
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Austria 

B 

DISCRIMINATION RESULTING FROM FOREIGN EXCHANGE REGULATIONS 

Austrian exchange control regulations make it impossible for the Austrian 

merchant to purchase foreign insurance. On the other hand, the Austrian merchant 

is permitted to insure againct limited coverage in hard currency, provided the 

insurance is placed in the Austrian marl<:et. 

Auctria imposes a discriminatory tax on the purchase of marine inourance 

from foreign insurance companies not admitted to Austria of ten times the tax 

on insurance purchased in the national market. In:3urance Tax Law of January 17, 

1939, D.R.G.B.L. I S-48. This tax, which amounts to 50 per cent of the premium, 

virtually eliminates foreign competition. 

In the case of Austria, due allowance should of course be made for the 

special political circumstances of that country and for the fact that the 

measures in question were introduced before the wu:r. 

France 

In France, the posoibility of inou:rance abroad io oubject to currency 

:restrictiono. Theoe reotrictions, which apply to insurance as to other sectoro 

of French induotry, are the reoult of restrictions inherent in the existence of 

the Exchange Control Office. Since 1948, owing to these currency restrictions, 

it ic in many cases practically impossible to insu:::'e otherwioe than with French 

or foreign companies operating on the French ma.rket. 

There are no lawo or regulations in France that discriminate against the 

admiosion of a foreign company to do inourance business. 

The marine reincurance bucinecc is strictly regulated in France. French 

companiec and foreign companies operating in France are compelled to cede a 

portion of every direct risk accepted to the "!Groupement de Reascurance 

Maritime". 
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The ordinance of January 23, 1945 regarding marine reinsurance provides: 

Title I Ordinary Marine Rislw 

"Article 1: The French companies, with the exception of (life insurance 
companieo in their various forms) .••• ,are compelled to establish a 
groupement of marine reinsurance ••••• " 

This "Groupement" which has civil personality is entrusted with the 

concluoion, for account of all its participa.nto, of marine reinsurance treaties, 

hull, cargo or faculty, and to diotribute amongst its participants the recults of 

these operations. 

Italy 

"Article 2: The French and foreign companies authorized to exercise in 
France and in the oversean territories operationc of marine insurance hull, 
cargo and faculty, are compelled to conclude with the "Groupement" 
reincurance treaties for these operations. The maximum amounts which these 
companies are authorized to subscribe and keep without reinsurance are 
fixed, ac well for hull as for cargo or faculty by the Ministry of Finance." 

In Italy exchange regulations also exist which interfere with the insurance 

in foreign currency of certain categories of imports, particularly government 

purchacec from the dollar area. 

The Netherlands 

The Netherlands exchange control law delegate to the Netherlands Bank 

complete discretion in the matter of authorizing foreign exchange for the 

purchase of foreign marine insurance. It has been reported that only under 

exceptional circumstances will permiscion be granted for the purchace of foreign 

marine insurance, as, for instance, in casec where the premium offered in the 

foreign country is at least 25 per cent lower than that offered in the national 

· marlcet. On the other hand, it is reported that the Netherlt:mdc Bank readily 

grantc foreign exchange to national insurance companiec for reinsurance abroad. 

N.B.- Rectrictionc similar to thoce mentioned for Italy, France or the 

Netherlands are in force in all Western European countries with the 

exception of Belc;ium, Switzerland ond Great Britain. 
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Translated from French 

ANNEX IV 

Suggestions made by the Co-ordinating and Drafting Committee 
of the National Professional Insurance En-~erprises of 
Western Europe 

Discrimination in Transport Insurance 

1. General principles 

(a) Prior permission which foreign companies have to obtain under certain 
legislations 

In order to ensure perfect equality, foreign insurance companies should be 

admitted on the same terms as domestic companies m1d in particular their claims 

or petitions should be treated on an equal footing in cases of refusal or 

withdrawal of permission. The right to undertake reinsurance operations should 

not be subject to any prior permission. 

(b) Obligations imposed by certain national legislations and control 
regulations 

The OEEC Code of Liberalization contains certain principles which the 

Committee seeks to persuade the Member States to apply in practice and which it 

hopes will be adopted universally. One of these :principles, in particular, lays 

down that "Present and future statutory and adminic:trative controls shall keep to 

a minimum the amounts required as guarantees in order to prevent the dispersal 

of the assets of the insurers, in so far as this i::: compatible with the protection 

of the parties insured. Guarantee deposits shall have no other aim than the 

protection of the insured parties." 

(c) Financial transfers in connexion with in::,urance and reinsurance 
transactions 

Such transactions should be entirely free. 

2. Practicable measures 

The Committee offers the following suggestione for measures which it might 

be practicable to apply, and wh~ch might be recommended within the terms of the 

United Nations study, with a view to minimizing the disadvantages resulting from 

ai s<-rim-inai~ory .fJ.l'ctc:tic:es in transport insurance. After studying inter alia the 
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memorandum submitted by General Transport Commission of the ICC to the Transport 

and Communications Commission of the United Nations (doc. No. 301/50 CCI), the 

Committee considers that in the first instance discriminatory measures might be 

removed which, in any given country: 

(a) reserve a monopoly in transport insurance to national companies only, 

by the systematic exclusion of foreign companies which wish to be admitted 

on the same conditions as those laid down for national companies; 

(b) impose a general obligation on national importers and exporters to 

export C.l.F. and import F.O.B. in such a way as to reserve the insurance of 

the country's imports and exports to the national insurance market; 

(c) make the concession of licences or the granting of foreign exchange 

conditional upon the insurance of cargoes on the national insurance market; 

(d) forbid insurance being placed in foreib~ exchange in every c&se, and 

without justification by overriding considerations connected with the exchange 

balance; 

(e) forbid the placi~g in the foreign insurance market of risks which cannot 

be covered in the domestic market, 

The Committee points out that the above observations do not express its ideas 

of the characteristics which the organization of the different national marine 

insurance markets should possess under normal economic and political conditions. 

It wishes to emphasize that in making this study it has been guided by the desire 

to make only those suggestions which can be considered in the light of the present 

economic and financial situation. In particular it has regretfully come to the 

conclusion that the present situation is not calculated to make governments desist 

from the efforts which they have undertaken, notably as a result of experiences 

during the last war, to establish in their countries, at the cost of certain 

restrictions, national marine insurance markets capable of covering a certain 

minimum of their national needs under all circumstances. 

The Committee is, however, of the opinion that this objective can be attained 

without the establishment or maintenance of the discriminatory measures mentioned 
above. 




