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SURVEY OF POLICIES AFFECTTI'JG PRIVATE FOREIGN IIi!VES'JJ1EN;r 

(Prepared-by the Secretariat) 

INTRODUCTION 

Tr~ present report has been prepared pursuant to resolution 222 (IX) D of the 

Economic and Social Council, dated 14 August 1949. Recognizing "that the economic 

development of under-developed areas requires not only expanded efforts in 

technical assistance, but also assurances of an expanded rate of international 

capital flov for the purpose of financing economic development", the Council state 

its belief "that consideration of measures to expedite such an e:xpanded flmv­

requirea careful study and discussion by the Council of many problems, such as the 

a.ffecti ve mobi2.J.zation of national savings, the creation of a favourable 

investment climate, the fuller utilization of existing sources of international 

funds, meastires to avoid extreme fluctuations in earnings of foreign exchange, and 

others ••• 11
• )lc.;cordL"lgly, it requested the Secretary-General to prepare several 

studies in ant~cipation of the discussion at its tenth session, including: 
11A survey of the more important types of laws, regulations, and 

economic policies affecting the operations of foreign private capital 

which are most prevalent in capital-exportir~ countries on the one side, 

and in less developed countries on the other, w·ith a vieiv to evaluating 

the extent to which such laws, regulations, and policies affect the 

international flmv of private capital; ••• " 

The position of private foreign ca~ital in less developed countries is also 

under consideration by the Economic Commission for Latin America and the Economic 

Commission for Asia and the Far East. Pursuant to resolutions by these two bodies 

comprehensive reports on the legal and economic status of private foreisn capital 

in the countries in the t-wo regions cover~d by these Commissions are novr in 

preparation.1/ These regional studies are expected to throw much light on the 

subject of the present report, but in vie\·T of the Council r a request, the 

1/ See Resolution of the Economic Commission for Latin America on "studies on 
Conditions Affecting Capital Investments", 10 June 1949 (E/CN .l2/l32), 6lld 
Resolution of the Economic Commission for Asia and the J!'ar East on "Measures 
to Promote Trade", 10 December 1948 (E/CN.ll/172). 

/Secretariat 
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Secretariat has prepuied: the present survey before their completion~ It should be 

regarded, accordingly 1 as r>..n interim statement,, subject to amplification and 

revision L~ the lieht .of further information. 

Attention may be called also to t>m publications :::>repared by the Secretariat 

vrhich are closely related to the present report: 

1. Jnternational Canital Hovcments d11rint:j the IntGr-i·Iar l)ericd, 
United Nations -Publications Sales No.: 1949.II.D.2 • 

. 2. !10thods. of Fina."lcinr-; Econr;mic Dovelo£ment in Under.-Deveio'l'ed 
Cctm.tries1 United Nations .Pu'Jlications Sales No.: 1949.II.l3.4. 

The folloving report is divic'i.ecl lnto. h~o parts. Part I 9f:t'ers a surv~y of . 

the main t;;'}les of la-vrs, regulations end econOLl:i.c policies of both capital­

exporting and less developed countries '\dth reference to foreign investments. 

Pa,rt II illustrates the general discussio.."'l of Part I b;y: brief sl.1Illll18.ries. of the. 

laws, recule"tions and policies in selected less d~veloped countries. 

/Part I 
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A distinctive feature of the post·vrar :period has been the small amount of 

private lon.:;-term foreicn investment in relation not only to the outflovr of 

long-term capite,l through governmental cha."'lllels but also, particularly in the 

United states, to the volume of private domestic investment.1f Such private 

capital flOiv an has occurred has bean concentrated in relatively felt areas 

and in extractive industries producing for export, mainly petroleum. The 

flotation of securities for foreign account,·vhethar in tb.e form of bonds or 

shares, he.s been negligible, and the bu1k of the outflow of nevr ca:pi tal has been 

in the form of direct investments by existing enterprises, financed from the 

reinvestment of income earned by the parent concern in the capital-exporting 

country or by its branch or subsidiary abroad. 

In the case of many cotll'ltl'ie'~ which in the past have been traditional 

sources "of lonc ... term international investment the i!lllllediate causes of the limited 

outflovr are not far to seek. Their economies were adversely affected by the 

war, and they have deliberately curbed the outflow of dcmestic capital in 

order to concerve their limited resources and mitigate the pressure on their 

balance of pezylllents. Where no such curbs have been imposed, hOivever, as in the 

United States 1 the explanation must be sought elsevrhere. 

A f\ul explanation of the reduced level of private foreign investment in 

recent years would require consideration of not only iaws, regulations and 

policies affectinc foreign investment, as called for in the resolution set out 

above, but of all factors bearing upon private investment generally (and thus 

also foreicn L~vestment), including the supply of private savings available for 

foreign investment in capital-exporting countries and the prospective yields of 

foreign as compared with domestic investment. The present repor;t is limited, 

IJ Detailed information on post .. vrar private foreisn imrestment is contained in 
several :r·e:}orts issued l>y the United Nations. See particularly \{orld Economic 
Report, 1911-i../1 and l>lethods of Financing Economic Development in Und&­
Develoved CoRQtries. 
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however.t l,argely to an !J;~ation_ !If GQ,Vernm!3ntal measures anrl po1~Xbl£!! 

have a snecial incidflnce on private foreiPn j_nvestment. 

This limitation of the study should not obscure the importance of certain 

elements of an essentially international character i·lhich influence the 

internationalflov of capital~; The security of an investment made in an area 

under forei[n jurisdict~on and the transferability of investment yields must 

necessarily be of primary concern to the private investor. So ·long as the 

investor considers the special riek connected with investment abroad relatively 

small, he may be induced to make such inVestment by the prospect of a higher 

yield than that··obtained from the domestic :L."lvestment,. · 1·!hen the risk appears 

greater than· can be COmPensated for by the ·anticipated. higher yield, private 

foreign ca:'}ital will not flov to the country concerned.; in fact, existing 

investments (including domestic :i.nvestluents) may be l:i.quidated end capital thus 

flovT from countri®s vrhere the y-ield ie high to countr:l.es -tJhere it is lmr. At 

the present tim-s, apprehension of political instability and the lack of 

equilibriuru Gene-rally in economic rel~tiQn& ·awm.s countries constitute serious 

obstacles to the resumption of-normal capital movements on a large scale. 

Insecurity resulting either from external political tension or from internal 

strife in an urider .. develol)ed country naturally discoux·ages foreign investors. 

The fear of a shift in the governmental regime of ca:p:l.tal~importine countries· 

that may be cou.p2..ed with a deterioration in the "climate" under vlhich foreign 

investments operate also acts as a deterrent to· investments in certain parts of 

the vrorld. 

The present lack of international economic equilibrium is reflected· in a 

pres,sure on the balence of payments· in the majority of' under-developed countries · 

and also in some of t:r..e countries that used to be capital...;exporting. The tr811Sfer 

of the yie:J..cl of foreign investments from' the former is thus rendered difficult 

and the ca:pital available in the latter for investments abroad is reduced, It 

shculP, not be assumed that the ba.J,.an.ce of·pa;ylilents difficulties that have res.D.ted 

from Horl~ \Tar II have been the main cause of the reduced flow of capital to the 

und,or-develo:ped countries, The international e·coilomy had broken do'lm 

armmd 1930, end from l93l- capital tend.ed to flov~ from under~develo:ped 
,, 

countries to creditor countries. The breakdmm and the resulting problem of 

trensfer have been briefly discussed in a compa.··lion publication.1/ Before the 

Inter-v!ar Period, 

/breakdovm, 
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breakdoi!n, forei(j!l inveztment yields ,.;ere se1do:m :paid through bi1atoroJ 

transactions 0etueen debtor and creditor countries, but the transfer took place 

in tria..'1gular or multilateral trade through "thirdu co1mtries which had a net 

1.-rn.:port from the 1.mder-devel.oped countries end a net export to the credito:~;· country 

(or to countries uhich in t:rJ.Oir turn had such a net export to the creditor 

country). The investments ~'1d the Dayments to which the investments gave rise 

thus facilitated international trade and !)6.yrn.EJnts generally and their influence 

was not cchfined to debtor and. creditor co1mtries alone. The breakdo~m of the 

international economy, manifest at the time in reduced :prices, deteriorated 

terms of trade of the under-developed co~'1tries, ·reversed capital movement and 

widespread balance of :payments disequilibria, rendered it imperative for 

numerous countries to equilibrate their foreicn transactions with the aid of 

exchange controls and trade restrictions. Largely because of fear of 

retaliation,11 these controls and restrictions tended to eliminate the triangular 

and multilateral trade on which depended tr~ international transfer of investment 

yields. The resulting curtai~ in international markets of the demand. of 

uthird11 countries contributed to keeping the :prices of the export :products of 

under-developed countries at abnormally low levels and discouraged foreign 
' 

investments generally. I,Jhile price relations since the war in some cases have 

chanGed in fa-vov.r of under·develo:Ped countries, the majority of these col.Ultries 

continue to suffel" from difficulties in their balance of payments and hence 

find it necesse:r·y to apply strin,3ent trade a...'ld payments restrictions llhich hamper 

the development of trianGular trade. The orientation of economic activities in 

numerous countries thus still does not :rermit of an international economic 

integration that vould facilitate the revival of private foreign investments of the 

kind which occl~red, for example, during the 1920's. 

The exchange stringency in some countries, it "rill be observed, is not 

always or ,.,holly due to the general disequilibrium in international economic 

relations referred to above. ' Current methods of financing progremmes of 

±/ Each country normally has export balances with certain countries and import 
balances with others. It is usually least exposed to retaliation vrhen 
reducing imports from the latter. The restrictions thus tended to cvrtail 
bilateral balances of t:rade. 

/development 
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development freg_uently tend to generate inflationary pressures causinG balance 

of :pa;yments difficu.l ties which are met by means of trade res-trictions and 

exchlmge controls.· 

It is not possible in this study to analyze in detail the effect· on · 

international investments cf the exchange and trade controls just referred to. 

Brief reference vill be made to t:t.e use which a number of ca:pital-im]?orting and 

capital-eA~ortiriG countries make of exchange controls for the regulation of the 

outflo-vr of investment yields and of lozJg-term capital for investment purposes, 

out this study can deal only \Qth the immediate effect of the controls on the 

external private financial transactions of tr~ country applying the controls. 

In fact the controls and trade regalationa in different countries have beconm 

part of the "clil:tate" for international investment all over the world, and the 

capital movements and transfer of yields bet\-reen a:ny t-vro countries are influenced 

not only by their ovm exchange and trade regulations but also, and probably to 

a much larger ex~~.:mt, by those of other coul'1.triei3 o 

/B. Policies of 
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B. Policies of Capi~Exportil}g__ Co'l':ntri~ 

The capital-exporting countries to be considered are those vrhich mey be 

expected_to invest priv~te long-texm capital in less developed co~~tries.l/ The 

United States is by far the most important source of such capital a~d is likely tc 

remain so for somo time to come; the policies of that country are accordinsly of 

particular interest. Long-term investments abroad may be mad.e, hmvever, (and have 

been made) even by countries which are capital importers on balance. Certain 

European countries, for instance, have recently been net importers of capital as 

the result of an inflow of funds from the United States, at the same tims as they 

have invested in oversea areas linked to them b3 political and economic ties. 

Ob,jectives of J,?0licl 

A capital-exporting country may leave the private investor free to invest at 

home ·or abroad·according to the suma criteria as determine a decision to invest in 

one or another cto:meatic inveE)twmt. While it is frequently difficult to specify 

the precise object of many policies affecting the investment abroad it may be said 

that in practice govermnental measures -~ capital-eXJ?orting countries operate in 

some degree either to restrain or to stimulate the export of capital. 

Moat European capital-exporting countries have placed direct restrictions on 

the outflow of capital. The objects of these restrictions vary. The principal 

object is usually to relieve or prevent pressure on the balance of payme11ts. 

Frequently, the restraints also serve the purpose of lfmiting the volume of total 

investments (at ho!lle end abroad} by d.omest.ic concerns, as part of an anti­

inflationary policy. The maintenance of a fluid domestic capital market may also 

be aimed at, more particularly with a view to reducing the rate at vlhich the 

17 Policies affecting the export of shortwterm capital or the export of capital 
which results in the reduction of outstanding liabUities (for instance, the 
liquidation of blocked "sterling balances"), or >-rhich represents the 
liquidation of existing equity investments are therefore not directly 
considered. · 

/ go>rernment 
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government may borrow til .that market. Such.& policy i·rae widely applied durine the 

1930's}./ But the intention ·has frequently been to red.uce the cost· of capital to 

doniesttc· industry ana. thus facilitate domestic private Investment, sometimes oh 
the assumption that this would contribute more to domestic prosperity·than 

investment abroad. 

Controls of the type mentioned usually aim at the limitation of agc;regate 

capital ex:ports and to that,extent, in principle if not in practice, are not. 

concerned lrith the nature of the capital in question, nor '-lith its geographic 

destination. Controls on the direction and type of foreign investments have also 

been ~posed for ·both political and economic reasons. The most important instance 

of such controls at present is the restriction of capital exports to particular 

countries on account of balance of payments difficulties. Another instance of some 

importance, at least in the past, is the policy of "tied" loans (.obliging the 

borrower to spend the proceeds of the loan in.the lending country) aimed at 

pramotir~ domestic employment. 

A p<;>licy. of stimulating foreic;n investments may likewise apply either to the 

aggregate volume or only to certain types .of foreie:;n investment. Such. a policy 

may be pasecl, on a wide range of political end economic considerations. Becently 

attention has ~eon directed to the fostering of capital exports with a view to 

stimulat:I.~ exportf! and thus employment .. and domestic p.roperity generally .g/ 

!/ It will be recall~d, for instance, thet during the early 1930's·the 
United Kincdom, after having placed an embargo on foreic;n lending, succeeded in 
convert inc her outstanding 5 per cent war loan of over :t.2, 000 million to a 
3 ~r cent b~f!i~. 

gj In 1948 the United Nations Secretariat, acting in pursuance of a resolution of 
the Economic and Social Council of 3 March 191t8, submitted a questionnaire to 
governments concernins their policies in regard to the mainterumce of full 
employment. One of the questions asked was vhether any progr8lililles to offset 
une~ployment included measures to increase net exports by covexnment loans and 
grants or by encouragement of private loans or direct investments abroad. Only 
one c01mtry1 I'ietv Zealand, mentioned that it would consider financing some of 
its exports by grants of credits to importing countries, adding, hm1ever, that 
such a rneasun~ uould be of relatively small importance • It may be noted that 
a number of countries did not list the specific m~aaures which they might use 
to elirn.inaw unemployment. se~ £1ainte::ance of Full Employment, Unit,ed Nations, 
July 1949. 

/Capital-exporting 
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Ca:pi tal-crpcrtinc co,.mtries may als8 v:ish to stimulate exports to undar-c1ove! OIJecl 

areas f~o a con:'eq_uen8e of a deli be:!:·ate IJOJ.icy of IJromot ing the eca:10mL:~ ad vancemeni 

o:f such nreas. Recent eXIJressionc of such a :policy may be found. in the official 

plons fo1· tl~e deveJ op;:;cent o:f dependei::t territories t'mnounced by severeJ. li:uropean 

cmmt.riec o:~lC'_ in the proe;rD.Jnue for the promotion o:f the economic d.BvelcprD.ent o:f 

u.'ldcr-de':olcJ)ad. areas recently proposed by the United States Gover:n.rr.er{::;. 

'It:.e c"b~ec·:ii ves IJ1.;trsued t1u~ough the stimula.tion of capital e:::cp.)rts may 

:frequently be reached by govsJ.'Dmr.:mta1 as well as prtvate finar·.cing. !t nay be 

e·:x:IJectei, houever, that countries in -which domestic investments are J.a:r·gely :private 

will cee~: to reserve at least a porticn c:f their. capital exports :for IJrivf'te 
J.l 

investors~-' An exantiJle of concern about private investment :l.s aflol'ded by the 

Articles of Acreement o:f the International Ban_k;: for :Reconstruction and Deve loiJrnent, 

AmonG t:l:.B :r.1l"l"lOC•)s o:f the Brnk, tl.S stated in the :preamble 1 is the :follovh1g: 

'!to promote p:.·i vo.te :foreign :investment by mee.nn of guara.ot.ees or 
partici11ations in loarJ.s UJ.ld ether investments made by private :invsstors; and 
whe::1 pri VG.te cap1.te.l is net e.v.s.ilable o:r ... r8e"sm:ab2-EI terma, to BU:P1'1el1lent 
IJrivate invesitmen.t ••• " 

Among the c.ond.itio:ns to vrl:ich thG :Es.r.tk 1 s loans are nubject is tha follovring~ 
1'The Rmk (:m'.st be) sat:!..n:fi0d. that in the prevailing marke·c conditions the 
borrouor 1ro·..J..d he l.ma."Jlc othenrise to obtain the J.oa'l under condit-ions which 
in tte opinion o:f the Bank are reao . .)nabJ.e for the borro~rer. n 

In addition" the J'.rticlos o:f Agreement of thJ Bar..k reg_uire that the bu1.k of the 

resource a for the Benk 1 s o'·m le!ldinc; operations is to be derived from :funcls raised 

in the ca:pi tal m.arke c o:f a member country or other1'lise borrowed by the Bank. 

Alternativcly7 the Bank may guarantee leans made directly by IJrivate iYlvestors. Ir 

the case of the United states a prefere:::lCe for private investment is also containet 

1/ This posit:..cn has been expressed by Mr 0 Collado J a member of the Sub .. Commissim 
on Bcon.onic D~~ve}_oprwnt :~ in thr.:> :folloi·ring terms: 11It is , o. I l'elievo, the 
right of a croat capitaJ.~e:x:IJorting nation, always adhering to the rrincipJes 
of th& "Gnited. Nations Charter, to parallel in its e.xte1nal activities t~1a 
pattern o:f its irrternal econor:y. I therefore believe strongly that the 
Unik·CL States should co~o:perate fully in sound economic dev~Jopmcnt o:f 
under-d.eve:l.oped countries, thE-t it should look primari1y to JIJ:n3rican private 
enterprise to :provide abroad ].nvestrnent o:f capital and technig_ue and that, 
it shou.~.d r0ly fundru:wntally c•n the Interr.!.at:!.onal Bank for Reconst:::-uction and 
Deve~.o:)Hent for fj_nancing or collabcratinc in financ:'.ng closely circrmJ.Scribed 
types of ~oro}:;ct basic tc cevelopment not readily susceptible of imiJlementation 
by }?'..U'o::l.y .IJri vat:e :finar1cL1t;." See renort of the Sub-Co:mm:ission on Economic 
Deve2.opnent (Tldrd Session). -

/in the 



Direct con~rcls 
~--··----

rr·:1o moas1u·eo employed to give effect to eov€:r"1Jmental policies co:r:ce::.-r~ing the 

outflm; of ca:;?ital J!lfJY be divide d. :L"1.:,o two types: ( 1) cliroct cont:.-.:-ols r,3st:rainirl(; 

such out~~lm.' an.cl ( ~) indirect measill'ea vrhich :mo.y reG train or stirmil..ate inveotments 

through t:!:leir eflect on the e:;::pccteti yield or security of tho capits}_ :iL1vest0cl. 

Exclw~J.Qe co:-~t1·o1 is c·urrent.ly the moat inportent in.t>truii'l~:nt of di::eet cont;:rol 

on the m:tflo~.- of :;;rriva.t.c capital f:rom countries other than the U!~itt:Jc. St:3:se8 and 

SwitzerlencJ.. Such control not only limits the aggregate capital ex,port of Lhe 

country ccr~colned. but also determines the areas to vrhich capital mr.y f1ow w..d. in 

some caces the t~'IJes of invest11:ent which mfd.Y be made • The l:Uci tatio:;:;.s placed on 

out1-rard ca:;dtal r.10ve:me:;.ts according to a:roas are dete~::m.ined in preoent circ<unstanca 

largely by bale,nce of pa~'mc.r.rt-s ccnsiderations. Thus e.xchengo controls on ca:pi tal 

moveme~Yts fron the COUlltrit.s of the Ster·liug Area (Schedtlled Te:>:ritor:tes} us~ally 

permit a :relativo1l f:::-·0e movc::r:1,-m.t of long··term capital vlithin the area but not 

between CO'\).ntries of tho area ? .... ·10. tl1e out.8 ide 1-rorld, 

It may be e:::pecteJ. thP.t con.t.:rols on the ou.'l.:,>va.rd mover.J6:n.t of capital will 

contt~1ue to be employ.)d by most E•J.cop~)a:.'l cou.n~,;:.."'ies ivh:i.ch in the };ia~~t have been 

important ocu:i..'ces of fine..ncing for economJ.c devt-)lop::a.eEt. 1'he Articles of At.;x-eement 

of t~e Intornatio:nal l1onBte.ry F1.1:.1.i e~:lv::.a.:,.ge '\jhe rossibJe cont.inuatio.:J. of co:c1:brols 

on capital nov-sments e-ve:1 after the 11 transitionn pe:iod follovi:L"lg vThich members of 
2/ the F~"1.d aYe re~uired to remove rest:rictions on cur:rdnt transactions.- It is 

true that the primary pttr:pose of this pro1rision is to permit govt;;rr...m~:nts to 

control so .... called disoY,uilibratir.g cap:!. tal move!r.ants or capital 1;f'J ightn motivatecl. 

by the hc,?e for speculative gain (or avoidance of loss) of princi:pal rather than 

for higher ylelclo Nevertheless; Article VI (3) of the Flmd Agreement prov:Lc:l.ce that 

:mem"Jers m.w 6:..~-E.:..-:>clGo ·:rtwL. co.a~role aa a:e ~leco~;;;r.;o:t'Y to rE~guJ.ate in+.crno.tio:naJ_ ~its 

IrlO'T7'9!".2ntt3, !:ni!Jjec:~ o:"l!:.y t<.) the quaJ.ifl0a.t.iol-:o. th~.:. =
1:1o m;;;;rr,bor may 0)i::--;;:..~c:l £IS '..,tc3e 

1/----puj)lic Lau 173, 79th CollBreRs ~ Section 2(b) reads: 11It is tbe :policy of the 
Ccncrer.o tha:; the (Export-Import) I3a:lk in the exerc:;.se of its f:.:r..ctlons should 
supploncnt <md e::J.oout'ac;e ancl not COZ>ipeJ;.a -wit.~ p:t ::1. y~;i,·te ce:pi t;;;,J.. , , .. " 

gj The poo~!ibility cf controlling capital trar.,sfdrs 1-rithout controJ~jng all 
externo.l tr-ensact.ic~"ls preflents difficult pro·olems, h0vever. In :particuJ ar, 
the co:1trol of capital cutflov;s usually involves the J icensing of exports in 
order to ~'revent exporters from exporting ca:gital by leaving their exchange 
:proceeds abrue.d ~ 
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crntrols in a mn.nner which will restrict payments for current transactions or whicl 

will un,ln::y d.elcy -l:ransfers of funds in settlement of colEn.i tmcnts11
• From the poin 

of -view of o.. potential capital-exporting country there may be little difference in 

the inunc::ilate strain on the balenc:e of po;yments that would result from the flight 

of specule.tive capital, the liquiclation of foreign debt or new investnwnt of 

capital on long-term a "broad. Man~r countries which hav-e been capital exporters in 

the past e.re likely, therefore, to continue for some time the control of outward 

capital movements which are regarded PS imposing excessive strr..ins 011 their 

aggre3ate resources. The incidence of such controls on the supply of foreign 

capital available to less developed countries will depen6. on the complex of forcer;; 

affectiq; t.'IJ.e balance of payments of the potential capital-exporting countries, 

incluJ.ir;.g the volume and direction of capital exports from C?ther countries, 

particularly the United States. 

Er.::Jort restrictions can also "te employed as a method of direct control over 

capital exports. In practice, exehange control and export control are intimately 

connected7 since the O:;?ers.tion of exc.:han~e controls implies an obli3ation of 

exporters to turn ov-er their forei_1!1 exch~n<?,e proceeds to the controlling 

authorities. In most countries the export control at present al)Pe,-rs to be an 

adjunct of the more COLliJrchensive eXchange control rather than an independent 

In the int(jr-war period creditor coun·:.ries as a rule did not apply exchan3e 

control e.nd the direct control of capitel ex:'Jorts from these countrieD took the 

form mainly of administrative measures, formal or informal, controllin3 the 

flotation of issues for foreign 1::1ccount~ This form of control h8.o become of 

reduced :importance because of the more wid.6spread application of exchange control 

and bece1use of the fHct that prive.te ce.pital exports nowadays usun,lly tal:c thr:; 

form of direct investment abroad l;y domestic enterprises rsthe,r than lc[ms :floate 

for foreign account. Effective formal control of direct investm.cnts E~"bro'"' d would 

have to he in the form of exchange contl'ol, ex::~ort control or s:yecific legislatic 

relating to the aeq_uisition of foreign assets. In the past goverr:unents or' son:.e 

countries hav8 relied on infol'1D.c'11 consultn.tion with issuing houses as a :rr.eans of 

controlling capj.tal issues for foreign. account. Undoubtedly similar informrtl 

See Intc:rm:t:i.onal ~tal Movr:;ments in tho Inter-War Period, United Nations, 
1911-9, PP• 53-55· 

/consultation is 
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consultation is practis8d in respect of direct investments, at least in cases 

involving sizable 8J110unts of capito..l. 

In rtu:ny col1ntries there arc form<Jl controls of the ty:9c.s of assets wh:i.ct m1-y 

be acc}uJr,sd by de;mestic life LlS'!;.nmc"' caru.panic;s, barJ:s, trust fur"ds 3-nd other 

so-callc i in3titutionnl invest~rs. Althot.:@l such controls r'.re not uBually intendc 

to affect fo:::-eign investnent as Emch, ·· thoy assJIDe im;Jortanc:e in the p:i:'esent 

connexio"'l in viev of the tendEJncy in Pnt1J" coun~:ries for a lar:ser portio~l o:::' the 

private saviT,gs of individuqJ.s tr..an for.me1·ly to flow through inst:i.tu:t"Lonal 

in"TeSt::llf:nt cham1els. Since institutior.al in~:estors are conrerned more with the 

securi-J:J of their funds than with yields, there would. be a tenclency, even in the 

absence of fo:rmal controls, to 2-void lnveat:nents in equities, wrel:.her doLleatic or 

foreign, and e.l'3o in most forei3I1 bond.o except thoGe car:oying the equi vctlent of 

a gov-crrllient gt~arantee as do the debentures of the Internattonal .Bank. These 

circun:.atances influence not only the al"";ount of :p:rive.i;e foreign invesbTJe:nt that ma~ 

occur but also the t;y:pe, sin.::e to the extent that institutio!lal i::J.vestors do not 

provide a chafl .. nel for the outflow of capital, greater reli2nce ¥rould :probably be 

:pla.ced on direct in~Tes tmen ts.;} 

Taxation?} -
The outfl:JW of capital is na,tura.lly affected by differences in t:1e incidence 

of taxation on foreit:,'"ll and do::n.eBtic investment in caiJital··exporting countries. 

±J The extent of fo1cmal controls in the United States of the purchase of foreign 
secwities by institutional investors has been reveeled by the measures 
required to make the debentures of the Interna~tionA.l Bank eligible for purcha.: 
by life insurRnce companies, banks, and_ trust funds in that country.. When th 
B2nk c~~nced ~ctive operations t~ere were only a few states in the United 
States in which instittrcional investors could legPlly invest in the Bank's 
securities. However, by mid-1949 this situ'3.tion had been ove:;.•oo:me OJ special 
legislative and administrative action making the Bank's securities 1esally 
authorized investments for all r:ational banks, most comrnercie.l banl:s, S'lVingt 

banks, insurg,nce companies and trust funds together holding the bulk of 
institutional savings in the United State::;. Similar controls exist in other 
countries, although the exchange c-ontrols render them of little :pnwtical 
significe.nce for the outflow- of ca:pi tal. 

?) Certain aspects of the subject of taxation of foreisn investments are discuss 
generally ill Hethods of Foreir-;n J:<''in1mcin~. :pp. ':='7-28, and in f5reater dBtail :i 
a forthcoming -repo:r:tOf"tileSecretariat on the effects of taxation on forei-:sr. 
tr&de and investment being prepared pursuant to a ~esolution of the FiscA.l 
Commission of the Economic and Social Council. 

/In some 
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In some cB.scsJ calJital~exporting countries accord less favourB.blc tre·~tmsnt to 

forelgn then to cc;n1cstic inrcstnents. \{hil,; this is 3Emerally not the result of a 

deliberai.;a :polic:r, it naturally tenC.s to discoursiJC the outfJ.o·~r of capital or to 

put an aLiitir;::2al burd.en on investors who, as a result of transfer d:Lfficulties, 

ha-ve frec~·tcnt:y been in a less favourable position than if they h2.d invested 

domes t ica. lly, 

TlwsJ a capital-importing country, because of balance of payv..ueni!s C.ifficulties 

IN:J.Y not :p~h"llii.t the transfer of investment yields to the capital-e.xport:..sg 0ountry. 

The yield of a portfolio investment, while credited to ·che investors r a~c:mmt, 

may be bl>;,cked, and. th~c:.t of a direct investment m3.y have to be reinvestei in the 

enterprise concer:1ed. If the credJtor country, as is sometiines the case, te.xe.s 

this incCllle as if. it had been transferred, it requests a pa;;"Dlent vrhich cannot "be 

made out of i.."lcar,le received. Moreover, in such cases the taxable income in the 

credito-r country has frequently to "be computed according to official exchange 

rates which, in the case of transfer difficulties so serious that they affect 

investment yiGlu.s, are likely to lil:ply an overvaluation of the debtor country's 

currency. It is interGsti:ng to note that at least one capital-ex:;~crting country 

(Switzerlar;.d) attempts syste:natically to avoid the resulting overtaxation by 

allowing C'J!llputation ot"' the non-tr·msfera"ble taxable income c.cccrd::.ng tc ';fiscal11 

exchange rates which attribute a lower value to thG foreign currenciGs 0oncerned 

than do the official exchange rates.J/ 

The fact that income from foreign invest.ln.ent (or the investment as such) may 

be subject to taxation in "both capital-j:;.~,:porting and capital-exporting countries 

frequently :puts foreign in-vestment at a disadvantage vhich has grown with increases 

in the i·ates a;.'1d scope of taxation in croditor and debitor countries alike. J3oth 

g:roups of countries have become aware of the desirn.billty of avoiding double 

taxation; but even t:t.e possibility of being ta..-cod at the higl:er of the rRtss 

prevailing in two countries may discourage the foreign investor, who is Hkuly to 

"be less concerned vdth double taxation as such th:1n with the incidence of all ·saxcE 

to which a foreign investment m.ay be exposed. corrrpared 1vi th the tax b'J.Tden on 

alterna+.ive investmEnts. 

y Under instructions of the Fiscal Ccmmission, a special study is at present 
beir;g r.k'J,de by the Secretariat in co-o:perntion •..rit:h the InternB.tional Monetary 
Fund on the subject of "Financial Transfers for the Payment of Foreign 'I'axcs'\ 

/This and oth6r 
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Thio and other risks connected vri th tc:..xatiou usU"' lly a"!ply to invcstzacnts in 

equitiE-s as well as in loans, and to dL:'cct as ~>mll as po::·tfolio invuJixc.~:;nts. 

Their ds·+.;c:::ring effect is p:::obabl~; roost prono:mccd in tho case of tho cm2ll 

inVE.stc:c' wJ.1o as late as in the 1920's snp:;?lisd. a su.b~:1tanti1"l share of tho C<':::?it--tl 

made avaLl-:tblE.. from creditor countr:ie£ in the fonn of S1lbscri:ption to foreign 

loans floa"::...;d publicly or pu:rchaBL•S of for-.~ign shares.. The disad·vantages now 

referre;d to, howevc.,r, llkay be regarded as only one of the factors invo1v1ng special 

uncertrdnties and risks to minor invostl!lrs who in recent years have contributed 

little to tho export of ca.pital. Direct investments, involving a consic,crcblo 

outlay (:.:tdually by a ·corporation), arc frequently, though not alwo.ys, in s. more 

favouro.ble poaition with regard to t:J.Xation. They ap:pear to have profitt>d more 

from the opecial measures taken by capital-exporting eount:ries either to equ"'.lize 

the bu:rd0n of to,xation on foreign as ccrnparcd vith domestic invcstm0nts (due 

account being takel!. of taxes paid in the capital-importing country) or to 

stimulate an outflow of capital by preforential treatment of incO!::te from foreign 

inv.:;stmer..ts. 

The policy of stimulation 1:1.a;y rclat:; to foreign investments generally but 

frequentl;y affects in;restnents in pnrticular art-as or in particular industries. 

The extent to which a capi tal-e:Y:ortin;:; country can equalize the tax burden of 

domestic and forci 3n inv.:-stment or provide differ-:.nt:i.al relief to forci:-::n 

investment depends upon the level of t.~,xatiori to which the investment is subject 

the capital-importing country. The polides of capit~tl-exporting and capite,l­

importing countries therefore e::ert a nutual sf:fect on e:-tch oth0r. If a capital­

exporting ccuntry levies taxes on incom6 cf,rned abroad but permits d'3duction of 

taxes :P'c',id 2.broad in dcte!'mini:rJ3 the domestic tc:x liability, an incentive exists 

fvr the capitnl-:importing country to tax foroign investments up to the level of 

the tnx lie.'bility in the capital-cxportin3 country, though for reasons of domesti 

fiscn.l :oolicy it nay not be prcp:tred to do so. On the other hand, if taxes 

imposed in the capital-importing cou.."ltry are e,t a level approx:imrc ting that in the 

c::tpital..:c3xporting country -- 2. situation which appe."".rs to be approached in lfk"?.,ny 

less dov""lo:ped countries so far as trues on business incoin.es arc concerned -­

there is no way by which th0 c:.-,,pita.l-cxj_)Orting cmmtry can provide tax induc•..;ment 

unilaterally, 1mlcss it GT~mts .a subsidy to reduce tbc tax burden on foreign 

invcstmants. 

/Jn tho United 



E/1614/Rcv, l 
I)aGEi 17 

In the United States and in most other countries which in the :past have been 

:important cou1·cec or fordgn in-;&stmc.nts, present t::::.x policies cl:i.J,lino"tc 

inte:rnatim:al double trlXation, or mitigate; its o:i:'foo·~.s e~.tho:r by C:i'E:X-1:::~~-ng th.e 

domestic taxpayer with the amount of truces :pc.id abroad as a unilater'l.l undertCJ"king 

or through bilateral treaties with capital-importing countries. In addition, some 

countries, for oxLm:ple :Belgium and the Netherlands, have accorded prcfcrent:al tax 

treatmE:mt Gi thor by ig!lorillg in~v1D.s earned abroad by their n2.tionals rmd 

enterpriBos (which is thus ta."':able only abroad, often at lower rates thm at home) 

or by est:J.blishi:ng lowvr tax rates on inccme earned abroad than on domestic incom0. 

In Yhw of thE. :importance of the Unit&4 States as a so1u~ce of private for6i~ 

investments the tax policies of th3.t country are of particular interest. Subj6ct 

to some tn~ortant excsptions, mainly intended to stimulate investments in Latin 

America ::md certain other area.s, the Unit~d Statos levies the sanK taxes on incomu 

earn0d a"brood and at homo. · This is acc01Jl.1'lished by crediting the t.J.xpayer for 

taxes paid abroad, thus climinatin;::~ double ta:mtion to the extent that foreign 

ta::x: liabiliti0s so credited arc cq'l.l.D.l to or less than the liabilities to the United 

States. In addition, prefcrenti<?,l treatment of varying degree is granted to United 

States investments in countries in the Weotcrn HLmJsuhcre, in United Stqtes 
I ~ 

possessions 1 not~:.bly Puerto Rico, and in China • .Y 
In addition to the goneral provisions mcntionvd certain teclmic 11 f::-atures of 

the United States tax laws arc f£',VOurable to fordgn investments. Thus, fo:rcign 

Jl UndGr the so-called Western Hemisphere Corpora.t2.on Act United StatL.s 
corporations opora ting in the ~Jcst.:;rn Hemisphere 'l.rc; cxcm:ptc..d fran thG surtax 
on corporate profits in addition to recdving the nonaal foreign t0.x cr"di t. 
In most ca.ses this t...liln.inutes any tax liabilitiE:-s to the Unitc,d Sts'ct·~o. 

Indi-viduals and United StrJ"tes col'porations whose operations arc substentially 
confined to United States posseesions, including Puerto Rico and the 
Phi1ip~lnso prior to tho lattor's inde:pE;;ndc,nce, arc taxod by tho United States 
Govcrn:ncnt only on income derived from sources within the continental United 
Statf,s. This is the basis for the legislation enacted by Put.-rto Rico in 
May 1948 authorizing a "t&'C holiday" until 1962 for United States investments 
in Puerto Rico in a wide rc.ncs of industrial cntor:priscs. In effect th8 tax 
holiday wculd pcJrmit enterprises e::trninn, $50,000 o:t' L!(lro inoJ.no lx)fm.•e ta.xos t• 
incr~asc their net inccmG after U;.xum b;y 61 per cent. In th.> .:.ovcnt th~·t tho 
Puerto Rican subsidiary of a United f.'t.-:o,tcs concern c:::.nnot qm:~lify for 
cxE.mt:Jtion from United Stetcs taxes b£cause the income of th:o parent concc.rn 
from tho United States is too high, the earning, may bo reinvested in Puerto 
Rico without payr:1cnt of <;ither Unikd Stu.tes or Puerto Rican ts.xcs. At the 
end of a period th6 profits c,~n bG rcmittt..d without payment of taxation by 
liquid'lting the subs-idiary. (so..., Puerto Rico Industrial Development Campr,ny, 
Armual R~ort for the year end_iDG 30 Juno 1948, page 7.) 

/net lossLB 
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net los::;cs ccul be deducted from t;'Xlble income enrned in the Unitcc"!. 80~;_-:;efJ. 

Spocir.l tax :relief is ali::lo accorded to ·united St;1tes nationals who 0-rc exom:ptcd 

from pc~c,o:-:nl inco11e taxes on income earned abro:J-d if they qualify as fo:reii3n 

residGn'J;;-, f~Jr a fulJ. tG ... "'\:o:ble year. ~,_ds r)rovision may facilitate thc moYoment 

of p6:'f3C':J.ne!. :'F_;qt:.:·.rcd fer the ope;ratton8 of di?ect investment or cc)nnccted 

with pr02,rm.rmes of te:::h:r.ica!. ass:t&tancc to the extent that it is not offset by 

taxat5 . .J:.1 in ~iilO cou..·Tt.:cy of tempor:;ry residence. 

At lew,;t in the case of direct invcstmt.nts, the net effoct of tl18 Ur..l",vd 

States s:'t_.-!j(;:;n of f:>reign tax Cl"edits and special relief in certain caSE;s :i.s ·::.hat 

only a mine-;." pl'c-:po~~tion of the income abroad is abso:r'bed by Unit(:;d States taxes. 

Thus there mcy not be much scope f•:>r tmi:atero.l actiort by the Uniteu Stat .. :;s to 

st:!mulato c.irect i:;,::.vestmcnt a·broad, unless thls action :.i,!ll accompu.nhd "'Jy 

reductions i:1 taxation in tho ce.p:ltal-importir..g count:dGs. At the some time, as 

noted a'!Jo·{s; the U::1:1.ted. States sy&tem. does not p::::•ovide much scope for lcsfl 

developed ccu.:-::~:;:~ios to off or bx ince:;.lti VGS shuuld they 1vish to do so. 

AccvrC:.ing to e recant p-:.:b:i.::,tion of the; Unitod f;t;,tos Department of State 

"Investlgations of tha subJ~"~ct il'ldi:.;ate that United States taxes ha·Y"e lit,tlc 

weigl.1t in t.he cr);"pore.t.o invcst'.)l"S' appraisal cf foreiga investment 
1' 

opport1Allltic:sn ~:Y Nevertheleos; cc:rta:l.n features of this system ha-ve 60 fer 

prevented a complete equalization of tax li...t.bili ty of domes~jic and fo:.:·eig.::l 

income, a:ud remedies to eliminate them !1u ye boun p-ropused recently by the 

Govcxnmento Unile:r t:te system of to.x credits certrdn taxes paid <o'.broad do not 

qua111'y as offsets to United States tax liabi:..ities; tho d&finitlon of net 

incom0 e1!1ployed. in the capital:..:Ln_po:rtin3 country may 'be different from that in 

the UnitJd States; or the:':'e :nay be cm1f'lict1ng defi~1itions of the scu-~·ce of 

taxablEt i::con:.e. Acco:t•dir.tgly, the United States is procc,eding to supplement its 

nat:!.vnal t2.x l0gi.sJ.at.ion vr:!.th bilateral treaties to reduce fu:cther th8 dou"blc 

1/ See fSJ£!~.~~~~-' U~ited States DepQrtmcnt of S~ate Publication 3719~ 
Ja~naJ'Y J.9)0 ·" :p, 69. 

/taxation 
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tF;.xo:tion of foreign income,}:/ It ir. <::l.lso :proposed to romovo co:rt''.in :!.i~nit,rticms 
on such allow._,nc<Je of to.x0s paid to fore:lcn countries u.s are ofi'so-l_; ngainat 

United E>':atGs "tax li.ab:Liities when s01ne foreign ec"i:.ivitiee of an enterprise 

rE:isu:•.t :!l :'ldt rrof i:i.;s and others in net losses. Another proposed rcvisinn of the 

present t:w~ :lawq vo:..:_d exempt f:rom taxation th9 reinvGstod profits of h!'anches 

abroad r;:f Ur.i ted St:J.tes cor:po:r::tt~ons. This change would mean that such b:A"l.nchcs 

would ir:. one i-~portant aspect bG accorded. the same tax treat,rnent aa su1;~it!ir·l~1cs 

incorpora:t<-:0. c:.'b:coad. A tax exemption or relief gr::mtcd by tile cap5.talo'J.l'lpv:;<·~ing 

country f~r :r.o ... iayested :profits of bl·o.nchGa would thus represent ;:n :tncenttV"c 

and not b0 offeet by a rise in the tax payable in tne United Stutos. Anot!1-.;r 

stt.p u:ad.n· condderation is the libe.rn.l1zat1on of the for61gn tax credit to ap:ply 

if a Unltcd States co:t·po;~ation Cft.t.'nS less than a !11'1jo:rity control of a foreien 

co:rpo:rat:iono Th.!.s wculd faciliU'.te inveiitments in countries limiting fo::·ei15n 

partioipat1.~·n in. dJ:r:.estic en·w:riJrises to minority holdings. 

At present inve<:ti:r1er;.t in fo:rc1[!n sec1.1l'i ties (when permitted by exchange 

cont:r•)ls .i does no-G soeili at·iirac·jjH& to p:dvo.te in-vestCJros. P:>te:~1tinl lenders -

whether ir.·:.iv:l.dun:!. sa;re:rs or flger~oies of collective sa1Ti:ngs like savine;s bonk'_s and 

insurance co:rr..yc:rJ.ies - are awaro of the genere.l politi.::al and economic G.if;ficulties 

2-'he el::!minaticn or mitigaticrj of double taxatto:::1 by bilaternl ogroement may 
be achis'?'ed by mutual exomption (app::;..ying to all o:r 'Part of the tax 
concer;:.ed) 011 by permitting the deduction of t.:\xcs leviGd by one country in 
d6 ta:cmbing those which have to be pai.d in the cYthc:r; in same casas t!:e 
met1wd app!.isd var:!es with ·l:;he tn?o of incOllle concerned 1 C.iff'e::•ing; fo'l"' 
ox at:!' 1..c9 a a b0tvreen taxes on buu iness iacvmes and taxes on real p:ropc:r~t;y. 

Although mnny biJ.ateral ag:r0ements huvc ueen negotiated tetwc0n tbe mo:;.1 c; 

o.dvancod c;)ur.t:r.'i,:,s, relatively fe"t.T have been negc·tiated thus far bet.vr&Gn 
ad V&t!Cd:l hnd :l8SS developed co:::ntries. So far as taXtJS on the income of 
fore~.01 :lnves~ments are cor.co:rn0d 1 i·~ may be expected that revenue 
considerations will lead less dovelop0d countries to favour the prin~:ipie 
of ccJ.lJct:l..:::l/3 taxes in the capital··im:poriiiDg cci:.mtry rathf::lr then j.n t~e 
couJ1:0ry of 'the in'Jestor 's domicileo :B'rom this point of viow biL'lta:ral 
t:zoeat:.es invc..lving less devo10t1vtl count:dos would be likely to fcl:!.o\v the 
princ:i.p:!.e by ·which the capi tnl,.cxpm:ting count::-y ei the:r employs the L1eti:10d 
of tax offset or agrees t'' a.xo!npt from taxatio:rl certain types of ir..ccme 
earn0d :in tho l0ss de'~r0l0ped countryo 

/:referred 
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reforreo to above and fear th£ rcpetit:Lon of the defaults which a::'fe.::tci m ny 

intorn:J.tional loans during the 1930's. In SC:IDc1 count::·i;;;s which were once 

im:portnnt iJ.S sources of i;.1.te1·natio:nal leans, the virtu2l disappear<mcc of large 

incomes of incividuals, if nothing clao, tends to reducetho poss:Lbility of 

floating fo:roign loetns in the cap! h.:.l market. 

In the absence of lnree foreign port:fol:to inv(~stn.ents 1 so-called direct 

ir.~;estmcnta ( ~1hich involve ontroproncurial control by the investor) hav::; ss:JU."lled 

an increased importance. Such investments are :frequently or valuo for 

develo:9!"\cm·~ P'·u·poses since technical kl10'nledge u.nd managorial u.bility are 

transmi 'Ctcd. through them. 

In this connexion attention may be cal;ted to recent c.ction talmn and 

proposed by the United States Government for the ~urpose of encouroging the 

outflow of direct investments for the :purpos<') of facilitating econanic 

development.!/ This iuvol-voc., amo11.3 otl~.>1l" monettras, t.L1.e nogotia.ti<:.lll vith less 

developed countries of bilnte:ral agrwenent8 concLrning tho status of United 

States inv3stments in their territoriGs 1 the revision of certain feat1U'eS of 

United States tax legislation oflecting foreien investnents and the extension to 

private United States invectm0nts abro:.:;.d of United States Goverrllllcnt gl1arrntees 

·against certain risks peculiar to such investruents, in particular ris:m '<rising 

·from .fn:'lbility to remit earnings. Some gcner[:l csp.scts of these policies may bt.. 

discussed briefly. 

(1) Jntor~tional, ag:r~~J;..I,!~ 

Cepi tal-exporting countries may se<~k to rGdnce certain risks facing their 

investors in Vt;ntures abroad through the negotiation of bilateral or multilateral 

agreements vThich establish a favourable legnl framework within which :Prir£>te 

investn;.ents operate in capita1-irovcrting countries. At present most 6Xisting 

or :proroued ngrt:.e:ments of this naturt7 relate to the t.stablisbment of prind.plea 

See :!.n :pr.rticu:Lar, the Special ~Lss;"ge of thv President to the Congrose of 
the United-States, 24 Juno 1949. A further description of the proposed 
measures m,,y be fou.TJ.d in .~ document entitled ~!:,:t Fo~, prepared by the 
United St'ltes Depc.,rtmGnt of .:3tate and' issued as De:9artment of State 
Publication 3'719 1 January 1950. 
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relating to equity cerital, :princi~ally in the form cf direct investments}/ 

As vras pointed out above, the concluuion of such agreements on a bilateral basis 

is part of a programme to foster forGign investments recently initiated by the 

Un:i. ted 0tetes Govermnent. Since the :primary :pur:pose of suc;h agreements is to 

elimine,te actt::al ·or :potential measureo in less developed countries $ich are 

resarc!.ed by the capital-exporting country as discri:minatory and unree.sonable, it 

appearc desirable to reserve a discussion of their main provisions until 

consideration has been given in the f~llowing sebtion to the policies of less 

developed cotUltries. It may then be seen to what extent the treaties proposed by 

capital-exportinG cour1tries would involve modifications in the policies of less 

developed countrieG, 

· (ii) Inve.::tment .warantees 

A capital-exporting country wishing to stimulate private investment abroad 

may guarantee private foreign investors against specific risks faced by them •. 

The general aspocts of this subJect have been discus<>ed in !Jlethods of Financin,s 

Economic fuvelo;pment in Unde:r-D~veloped _ _gountries (:races 32-34) •.. 

In the United States specific legislation has recently been introduced 

authorizing the extension of such guarantees. The considerations leading to the 

proposed legislation have been stated in a recent publication of the United States 

De~artment of State in the following term.s: 

"The deterrents to private investment abrcad carmot be completely 
removed by inve~tment treaties, by tax incentives, or by technical advance 
alone. Certain risks peculiro~ to investm.ent abroad, pa.rticularly in the 
world economic .and political situation of today, will remain excessive from 
the point of view cf United States investors. For example, althouc}l a 
treaty rnay assure no dh;crim.ination against United States investors 
seekine to remit profi'ts,.. it cannot assure that sufficient dollars for that 
purpose will actually be available. Similarly, altliou.sh t:!lere may be a 
completely faithful intention to refrain from ex~ro~iation, or, in the event 
that expropriation becomes unavoidable in the public interest, to pay 
promptly for expropriated pl·operty, dollars may j ne7ertheless, not be 
available to permit prompt and adequate pa;y-mento Also, risks of 
col~i;:;cation of seizure cannot be fully eliminated throu~l treaties so long 
as the possibility e~_ists of a change in government in the foreien country 

!7 International aGreoments relating to certain aspects of international loan 
contracts involvinc, private lenders are alco possible, but are of_ little 
interest at present. 
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tbrou@l revolution cr war q Conceqlcently the elimination, or at least a 
sicrdficant reduction, of these difficultieo should ctimulate a substantial 
additional flmr of private i1..vestment fm.~.ds abl'oad." 1/ 
Altbcursh the legislation introduced in the Unite<~ States does not define the 

"ricl'.:e neculiar to foreicn investn:.ent" w·hich e:-re to be covered, it has been 

indicated that the c.uaruntoes would protect ·ae.ainst (1) loss throu{jh the 

inability of the capital-importing country to transfer investment yields or 

capital vli thdra-vrals, and (2) capital los.s resrtltinc; from cx:prop:riation without 

":prom:pt, adequate, and effective" co:miJensation.Y The quection of char3es and 

other aspects of the administration of the c,nara.::1teeo is left to administrative 

discl1 etion, but it has been illi"licu.ted that the guarantees would be extended only 

to new investments. Administration cf the :proo;r:'romne vTould. be entrusted to the 

Export-Import Bank, and tho maxi.wmm amo"Ont of guarantees authorized for the 

present i'i'ould be limited to the unco:wmitted oa~ital cf the Export-Import Bank, 

arr~ountine to $889 million as of 31 ~~~ 1~9. 

Other measw.'eft and 'POlieieo -- -~---

Ortiy brief reference will be made to certain types of governmental policy in 

capit.al-eXJ?Ol'tin.:; countries that have a less direct, but not necessarily smaller, 

effect on their :private investments abroad than the factors analyzed in the 

:precedinc :pa2,es. 

Thr:Jugh their coll1mercial :policy, the capital-expo:.:ting countries naturally 

influence the ability of debtor countries to find a ready lJl.8.rket for their export 

:productf.l. It is frequently overloolwd that the capital-exportinc countries are 

themselveB to a large extent responsible for the tranfer from debtor.countries of 

investment yields and capital withdra-vrale. The greater a capital-exportin.2, 

co~mtry' s receipts from foroi3n ilNeGtments in relation to its capital exports, 

the more imperative is a policy of admitting the imports that are a corollary to 

its status as a creditor nation. Some domestic interests· are likely to 011pose 

such a policy, in :particular when the income from foreic;n investme11ts cannot be 

transferred thr::..uc~h the import of primary :products frcm the under-developed _ 

country in which the investrr~nts were made, but requires increased admittance of 

See Point Four, Department of State Publication 3719, January 1950, P• 73· 
O;p. cit., p. '{4. 
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Ir ... tcl' gsverru:n.ental financial assistan0e, in the form of either c;rants or loans, 

is liLely to affect private foreign invest:uents in va.riouo ways. The purposes :for 

i'l~licb. such assistance is granted., such as :pulJlic works and other basic capital 

facilities, are u&ually not such tha:t the fundE. involved enter into direct 

ccriJ.petition with private capital available for f:Jreign investment. The chances 

are that the orenings for pl·ivate investlnf?nt are increased rather than reduced by 

the govel'Ili.!lental assistar..ce if it is effectively used~ such assistance is likely 

eventually to enhance pl'Oductivity and profitability of investments generally in 

the receiving country; it may, at least so long as it lasts, increase lig_uidity 

in the external transactions of that country and thus facilitate the transfer of 

income from pl·ivate investments. 

The provision of tec.buical assistance to less develo:Pe.d countries may also 

contribu'0e in numerous ways to raieo rroC!oot1:vit;r in these colultries and thus 

ultimately enb.auce the O:P:POrtunities for foreicrn investmento 

Finally, attention may be d.1:awn to .the fact that violent changes in 

international capital movements sucb, ao accompany fluctuations in domestic 

:PJ:osperity ;Ln capital.~exporting countries are apt to have :g:ave repercussions on 

the econ~:uzy of under-developed countries and thus en the income from. investments 

in these countries. The promotion in capital-ex:porting countl·1es of economic 

stability is thu& of basic impol·tance for the creation of conditions favourable 

i'o::. .. • investllient to countries where capital is relatively scro:ce.Y 

For further discussion of this q·uestion see National and Internutional 
Mea~e~~~_lEm;ploi-me~, a report by a sXoUi1 of-experts a,:ppointed by 
tl1e Sec:.~etary-ueneral, December 1949 (oales Noo; 1949.II.A.3) 1 
particularly pp. 54-58. 
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C. Pslicies oi' l3sz cievel:n.Jed countries -- ------"'-·-----
~b..:J_ect:ivou of Polic;y -------

'l!~le les.J clevelo:ped cou:;.1tries afford. examples both of policies aimed at 

.__ tir:n:tlc~tin:· e .. nd at restrictin~s the inflow of carit.al for :private inv·estment. 

'l'hese countries are sho:ct of doL.l.Datic savill{j,S and ·in rrinciple welc:Jme forei:::,n 

capital which helps to promote economic c.evelo])ment e.nd to relieve the strain on 

their bel,ance of payments usually associated -vrith eco:r:omic development. Ac a 

:::;eneral rule 1 the undor-d.evelol;ed cc-:J.nt:;:iefJ would uncioubtedly rrefer portfolio 

investments through the Gale of securities (usually l)onds) in the market of the 

countries able to export capital, to the inflov of capital for direct investment 

in a manner thaJ.;, subjects domesti•:} ec~m::;:r.dc life to d.irect foreign influence. In 

the present situation, hOi·TeVer 1 't!\6 fiC~is.(l of loaps in foreign cay.ital markets 

(except thron:::11 risk-boarinc; a~~liUJ ~ ~ :~ International Banl: for 

Reconstruction and Development) ay;ear• ~rally out cf tbe ~uestisn; in the 

Hear future u.ny substantial :private forei~.}1 capital would have to be in the form 

of direct investments. The fact that foreir;n direct investments may :provide 

technical or :uanagerial skills is of cbviou;:J advantage to cou.'1tries in the early 

sta;cs of economic developnent. wnile such cmmtries are often very a:pprehenuive 

of fCJroic.Jl irlfluences in their ec:momic life, they may thus sometimeu :prefer 

foroisn direct investra.ents to loans raised al::road.. 

There are several reasons 1-lhy under-developed. countries may restrict the 

import of private capital. 

One l'ea.son, applying to loans and e~uity capital alike, is the desire to 

avoid a heavy future burden on the balance of payments or on the economy generally 

arisin~3 from the tranBZer of yield.;; or repayment of capitaL This may reflect 

uncertainty re:,arding the decree to which an increase in production will be 

reflected in larc,er earnin::ss of fort::;i::sn currency available for payments abroad 

of dividends and debt service, particul.::irly vrhen exports de]_Jend to an unusual 

degree on factors outside the country's control. 

L'1 countries v7here the nationalization of inclustry is declared policy, 

capital inflmv for direct investment in the c.;,ffected ind:.1stries is out of the 

~uestion. Elsewhere the restrictive measures are taken chiefly with a view to 

controllL~ the entry or operation of e~uity capital in which fGreign investors 

have a controlling interest. 
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:Jo:!TIB of the :preoccurations leading to specific restrictions on the entry of 

f::Jrei:Jl capital in less developed countri0s have been stated by the oub-Ccmmission 

en Ec~nomic D;,.;vel'-l11ID~nt in the follmting terms: 
11 fublic opinion in the 1J.nder-C!.evelo:;_Jed countries, ••• urzes the 

j_mpositio:J. of cel.'tain comlitiont; on the ent:..-y of :private forei,rp capital • 
.Among the lliOl"e important of these ccnclitions whicl1 are usually mentioned 
are·proviuions :.Lor domestic _particiration in the capital structure of 
enter·}!.L'isps· 1ir0luoted by forei€:,11 concerns l:ithin the cc.untry, for effective 
d.omoutic }?8rtici:pation in policy mnldng and manac,erllent oi' tJ.1ese concerns 
>vhen operating within their boundaries, the imrJOsition of an oblication 
on such concerns to reinvest within tl1e country at least a pm;tion of the 
:profits that they malm within the country and of an obligation on these 
ccncerris to give adequate tec!'mical trainincs, in the worLinc; of these 
concerns, to t.he natior..a.ls of the country, and the provision of facilities 
for the acquisition by such nationals of the tech'l.ical know-how possessed 
1)y these c cnccrns. 11 y 
lVlanY of the measurez ccntroliin.::; the entry and OIJeration·of capital for 

. direct irlvestment appeal· ·to arise fr::ll."l the fact that direct inve:;,tments have been 

attracted in large measure into nat'liral m.::mopolies, as i.n the case of public 

utilities J and into extractive ind.ustries in which the scale of opel·at;ions 

required {jives to the forei::;n enterprise a substantial deGJ.'ee of monopolistic 

control.9 such quasi-monopolistic status may also ch&·acterize certain types of 

financial~ manufacturing and other foreiLn enterprises, particularly in the early 

stages of develo:pment. It is true that tho investment of do:::nestic private capital 

in monciJolistic enterprises may be open to objections on the same grounds as 

investment of forcd[}l cupital. 1dhen monopolistic enterprises are foreig,n-owned, 

'hmrever' special measures al.;e frequently taken with a view to f:)haring the profits 

earned or at least limiting the profits remitted abroad or to excludill[S or· 

limiting the foreicn control. 

D1 seneral, tendencies to nationalize foreign investments or subject them to 

sr:ecial controls frequently deter foreicn investments not only in the industries 

Y Report of the t>'ub-Commission on Economic DevelorJ!llellt ('J'h:l.rd Session) 1 

re:prcduced in ~~!_lods of.,11!!_~.2}_p~concra.i~ Develoument in Under-DevelOIJed 
Countries, pp. 113-132, United Nations, 1949. . 

?} :At the {:md of 194b abm..l.t 40 per cent of United states direct investments 
abroad vlere in extractive industries and a substantial additional amount in 
railways and electric utilities. About one-third of such il'lVestments were 
in :manui'acttl.I'in3, but the bulk of tl1e se were in developed and semi-developed 
countries. , 
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concci..'ned but in other sectors of the economy. The effect may be cumulative since 

t;:; the extent that the ini'lovl of forei§l capital is }_)revented, the lack of 

U.or::<.cstic l:rivate capital may lead to the nutionalization of a steadily crowin5 

cector of the economy e li similar ·cumulative effect rnay arise from the fact that 

lli)1 yields are required by poteJ.1tia.l investors in order to overGcmo the many 

risks attendant on foreisn investments, tlhile at the same time the existence of 

high yields may J.ead to restrictive measv.res i..."'l. the capital~importine COUl1try 

which tend. futher to increace the risks. 

Considerationo of national security or similar objectives may also lead 

countries in various stages of development to exclud3 or severely limit the 

operation of foreign e:r.terprises in particuJar sectors of the economy as vlell as 

the employment of ~creisn citizensw 

Policies in less developed countries which aim at controlling investments 

accordin3 to criteria of "escentialit;/' ila o. p.""cgrarrirno of economic development 

are bound to restrict the entry of direct foreicn investments in "non-essential" 

industries. Furthermore' develorment rrocrarnmes in ma.ny leGS developed countries 

call for the financin3 of roads, harbour facilities, irrigation projects and other 

public facilities of a kind that :is inherently unsuitable for direct investments; 

they also often asl;:lign a high priority to the establishment of inclustries which 

are either not attractive to foreign direct investments on economic grounds or 

are reserved for governmental enterprises as a matter cf :public :policy. 

The object of' restrictions may also be to protect existing or potential 

investments in industries the competitive :position of which may be impaired. 

Al1other object may be to prevent ilrt'lationary pressure which may result when 

certain types of foreicsn investments entail or stimulate domestic investments.!/ 

y Tnis consideration underlies the concern vrith which some less developed 
CO\tntries reeard govorr~nental loans, the forei~p exchance rroceeds of which 
can be used only for 11 SJ?ecific r:cojects". Such loans cannot finance imports 
resultinG indirectly from domeotic investment outlays acsociated with the 
project concerned. If such d.or1estic investments are financed throuzh 
inflationary measures, a pressure on the balance of l'a;y'1llents is likely to 
arise. The same consideration applies equally to direct investments to the 
extent that the domestic outlays associated vTith such investments are 
financed by inflationary borrowinc in the less develcped country. Private 
direct investmeFts may, in addjtion, reCJ.uire or stimulate substantial 
invest!Y'..ents of related. 11 social capital" (roads, housin,s projects, etc.) 
which, if financed. in an ini'latior1ary manner, rna;/ cause balance of payments 
and other difficulties. The complementary role of inter~governmental 
fitmncial assistance in these circumstances has been referred to on page 23 
above. See also ~ds of' Increasing Dome~Savin,o:s, Document E/1562, 
Part I. /Finally, 



E/1614/Rev.l 
I'u.ce 27 

Fir.ally, mention sho'l.'.ld be mac1e of considerations leadin.:; to the inpociticn 

of exchanc;e controls re,su.J.ating the outflciv of yields and of capital movements 

(;enera:ly. 

The :present study is concerned with co1J.diti'J:.1s in capital-importinG 

c::untries which ax·e less oevelo:;:-ed, bu.t it rAy be ·noted that their policy towards 

foreign investments in runny rea~ctli:l tlitfe:r&.little from that of various more 

d.evelo::::~ed co1.mtries. In some in...~~s, bt:JWeTilr 1 the limitations upon the 

operations of foreign capital in kss Qs.velo}?6l countries are more far-reachinG 

than those applied elsewhere. The prt\ctices affecting foreign capital in less 

d.evelo}.Jed co1.mtries - and in IllJre e.dvru::..OeC. C::il.l!':ti·ies as well - cover a vTide 

ran[>-e• idthout attempt;ing an e:xi::J.uctive <:tut'l.y, it is possible at leabt to make 

~ general analysis of these :pract~es, illul..:ltr;.o.ted by reference to the su:mnaries 

of conditions in selected co1.mt;:io:J llhich ar:• _pl'ovid.ed in Part II. 

ne~~.!.s:'?:E....2E. eptry a~~_1tr¥ 

T11e· er~try of forei@- equity investments may be subject to absolute limitation 

or !JJ£iy be allovrecl on certain conditions. Fo1· this :purpose, the foreicn capital 

enterinc; the country may be subject to liceilsinl;, or ether measures may be ta!cen 

to control the investment of such capital in industry generally or in specific 

indn,s tries. 

When the entry of foreic;n capital is restricted, limits are usually set 

according to the industry concerned. In many countries more advanced. as well as 

less developed, IJXohibition of ent17 is confined to a narrow range of activities 

such as coastal shippinc;, aviation, communications, land acquisition, particularly 

in borclor areas, and :publi-shing. 

In a number of less developed countries limitations on entry extend to public 
' utilities, extractive industries, particularly :petroleum, banking and insurance, 

and occasionally distributj_on. In extractive industries and :public utilities 

limitations on entry are usually accom~nied by restrictions on the operation of 

enteq1rises. adlliitted. p1u·su<.mt to the term8. of specific concession contracts. 

Public l'e3ulation 01' such industl'ies isJ of course, not confined to the lesD 

developed uo\ultries, but it ap~ears that an ur~usual amount of friction has arisen 

between foreiCJl i11vestol'G and the cuve1·mnents of these countries over the 

administration of such re31uation. {n the case of pu'blic utilities this friction 

has apparently been intensified by difficulties of adjustinc rates charged for 

/services 
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services in the face of a e;cneral rise in the :price level in the com1tries 

concerned. 

In re&poct of the last mentioned. group of indust,ries, less develcpecl 

ccnntries. fre~uently impose various degrees of limita.tion on the extent of 

i'cl.·ei;::p OW1'.en·hip and control rt:_ther than absolute barriers. Of lJarticu.lal' 

imp:Jrt(!nce are regulations liir.iting foreign :partici:pa:tion to a minority intereBt, 

usually 49 per cent of the shares of an enterpr:Lse. Such requirements may be 

mandatory but in marJY cases are discretionary ~·Tith exceptions permitted in the 

national interest. If forei;::n J.i1ajo:t·ity ownel'Ship is :permitted., it may be 

stipulated that a specified portion of the capital be domestic either initially 

or within a rrescribed rerbd., or tbat d:::;n1eatic caJ)ital1 :r:a:ivate or govermnentnl, 

be 3iven an opti::;n to invest in the enter}!I'ise up to specified amounts. ·Another 

type o:C reatriction is that found, for ex.amDJ.e, in the petroleum industry in 

Venezuela, where new concessions for production are '-Ontinsent upon investments 

in refining facilities in specified a:m::;u.."lts. 

If forei@l capital is willing to accept minority status, acy invest1nent of 

snell capital o.epends on the ability of domestic interes.ts to p:covide the bulle 

of the capital outlayo It is interestinG to note tl;J.at the Government of Pakistan, 

in a recent statement of policy, proposes to overcome difficulties due to the 

scarcity Ol' unwilline,n.ess of local capital in such cases. Such capite,]. will be 

giyen an option to subscribe a minimum of 51 :per cent of the share capital in 

certain industries and 30 per cent 1n others, but if these lirr~ts are not 

reached, foreign capital may, with governmental approval, take a majority 

interest}:./ 

Limitations are sometimes placed on the votins rights of foreio1 shareholders 

in domestic corpol·ations. A similar type of restriction is the requirement that 

foreign corporations or domestic corJ?oraticns contl·olled. by foreigtl interest must 

Instances have been reJ?orted of difficulties encountered by foreign 
enterprises, :particularly in p1lblic utilities, seeking to obtain capital 
tlu;'oush tlle sale of shares in the lo.:Jal capital market of less developed 
countries, IJ.'he :r;refel'ence of local investors in less developed countr:i,es 
may be for investmer~ts in industries yielding hic;her returns than those in 
which foreign cayital is willing to purtici};latc. ln this conne.xion see 
Me~ds of ~~~~ol"lesti.2.,._§,ayin;;s, doct1me:u.t E/1')62, Part I. 

/have a minimum 
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have a minimum number of iomestic stockhol1ers or members on the boa:c~1 of 

iirectors. In some cases foreicn investments are not allowei, for instance, 

in the fo::."!!l of a branch of e_. foreicn enterprise, but a subaiiiary concern 

incorJ)oratei locally has to be esta1blishe1o Such "iorq.estication" may affect 

the tax status of the enterprise. In many cases exclusion of foreic,n capital 

is accomplishei in two steps, the :fil1 st beinG a requirement for local 

inco~oration, ani the seconi limiting partici~ation in locally incorporatei 

enter]?rises ivholly or partly to iomestic nationals. ::Jven if foreiG,n 

entel"Prises are not legally 11 :lomesticatei", they may be req_ui:i."ei to consiier 

thbmselves subject only to the lain:J of the country in which they operate)/ 

The less ievelopei countries ivere not able, however 1 to secure the acceptance 

by capital-exporting countries of this principle in tJ:v3 negotiations :preceiinc; 

the establisbment in 1948 of the HaYana Chartel• for an International Traie 

Organization ani of the Economic Ac;reement of Bogota signei 'by the Ninth · 

International Corrf'erence of American States. 

Restrictions on the emylo~aent of foreign personnel are comwon in less 

ievelopei countrieso Usually they are containei in eyecial laws; but the 

immicration laws may also be aiministerei with the same general objectives. The 

special legislation often t8kes the form of a requirement that a minimum 

:proportion of employees be iomestic nationals or that a minimum ~~oyortion of 

the payroll be iisbursei to such persons. The effect cf such a requirement on 

the operation of a foreign enterprise iepenis larsely on the :lec::.·ee to i-Thich 1 t 
I 

requires skillei labour~ In meny cases exceptions are permittei if skillei 

labour cannot be locally recrttitei. 

In several less ievelopei countries the establishment of forei[;,n enterprise 

is contingent u~on an uniertakinc to train local personnel to ~e~le,ce such 

foreicn :person.~el as are initially employe:lo In some instances foreicn 

technicia.::.s may be employe:l only vThen the employer can iemonstrate that local 

personnel of equivalent skill is not available~ Such provisions, it may be notei 

are freq.uently coupl,ei vrith the statutory requirement that iomestic e_n:1 foreign 

nationals shall receive equal J)ay for eq_ual ivork, 

1./ This requirement, the so-calle:l Calvo ioctrine, is founi in Hexico, Venezuela, 
ani several other Latin American countrieso 

/The effect on 
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The effect on the inflow of ca:;::>i tsl of the measureEI d.escri"be:l. cannot be 

fully ap:Jl'aisei on the basis of' nvailable information. Direct o:pe:.:a~ion by 

Gove:cr..ment of iniustrial enter:;_;rises has unioubteily inc:reasei in :recer ... t years 

j·n. m1de:.·-d e relo];)ei countries as well as elBewhere, ani to that extent has 

re~Lucei the fieli of :private equity investments, domestic and foreicn<> On t:he 

other hand, w:lth the exception of investments in petroleum, other extractive 

iniustries ani to some extent ::mblic utilities, it a)?pears that absolute 

restrictions on entr'J of foreic;n enterprises, other than those resultiPG directly 

from government operation, e.re not a malior factor accounting for the absence of 

large·scale eg_uity investment at ])resent. Moreover, as in:<ic~:>tei in Part II, 

below, there is a teniency in come countries to reiuce or at least set a 

definite limit to the scope of such restrictions. 

The effect of policies limi ti!l[:; foreicn partici;;mtion to minority interests 

ani limitirl0 employment of foreicn personnel is also difficult to measure, ovring 

partly to the lack of information on the specif·ic ap:f?lication of enabling 

legislation or general pronouncements Df policy. Re,strictions on the use of 

foreign personnel ani requirements to train iomestic personnel, while perhaps 

raising costs in certain t;r.9es of iniustry, io not a:ppear to offe:."' a major 

obstacle. On the other hani 1 the prospect of attractiUG new equity capital in 

amm:nts :_l?roviiing less than a controlling interest i.vouli appear to be limi tei 

in most countries, ow!ng both to the attituie of potential investors in the 

ca:pital-exporting count:des ani to the iifficulty of mobilizing :'\.omestic private 

ca~ital in the less ievelopei countries. Participation by domestic capital as 

a minority interest in establishe:J_ foreign enterprises has been observed on a 

limitei scale in seve~al less ievelo,ei countries.1/ An op~osite teniency can 

be fonni in some countries where foreign enterprise~ have enterei into so-called. 

menacement contracts with either privately ovmei or cove~ental enterprises. 

Un:ler such cont:.:·acts foreign participation is limitei to the performence of 

speciftc services or the fu;:-nishinc; of r:1anaeerial ani technical personnel ani 

sometimes patents ani other technical iata. Such ark>ancements may involve a 

fixe:l fee or a share in the profits of the enterprise or a combination of the 

tvm.Y 

Before leavinG this iiscussion of specific poli.cies affectinc the entry and 

control of foreicn capital, it may be useful to call attention to the fact that 

governments ani bllsiness groups in some less developed. countries have sought to 

1/ gj See following page for footnotes. /Footnotes 
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J.J Sev-e:.."":J..l re:::.Gnt vcn.tures i.n less d.evolo:ped. countries involving sorae :legree 
of ,j -;,;__;:,:io;. :P:'l:::-'t:tci})l'::. ticn of fo:re~:;n m1-1 d.Ol11ecrtlc ca:;;lit.al a~ a of i::1te:t>eat in 
tlli'::l C·)~.r .. D.::io~., Itt 1947 there '1-;'t;g orc~ize::l in t:J.e Db.1.ted. Si:,•J.:~dS thu 
I:Y,~~:::tt":'.t:L"'!'l.~-!1. 3:tnic Econc'!!l~r Col"'P..:::>ation., a closely·-·hel:l :pr:tva'!io er;::.3rprise 
.. ~.,.~ 'l c········"·'''".1 o·"' ~£,..., ·••" 1 l"o,- r;:-y,J..·a CO"""""'~'~" i~"'s O .... C".,,.,.l·--erl ~,-...,~;:.;,,,..., .. ,,. 4 n •'ll./ ... '-'-J. ~ -1::....._ .... "<........,-... .... -, ~ .tJ.I..-• ..,._.l. .w.w .... ,.... ·~1;·~"'"t! .... ~ •oc.u..o.-"' 1.4.- ~l. .. lJf.1...&....__c~ ••.. _v';"J 4 

Ve."le.r;t,:;;:la a::.1d 2rnz:1.1 for tto rron1Dticn of specific :pro ;)octs ill e.,~~-·J''J.+.'u:r.e 
a;c.::~ f::cr~ 1·?.·)ces;-31.n .. ~ and cUstrn,ution. In Ve::1ez.uelo. the paren-G et.l!J:)"~~~,:' l . .:ls 
fur;~:; Gl~,CY..:. ~;~ u:!.111orl to which has been aided $14~5 mil.l.~o\1 of t~o:::.--·~~(:i.;:L·.:lt; 
pr-.Jf:o:~:-:.."c:'i. sh:.u:>es1 of l.'ilich ¢10 mi~'tic-:t hsve been aubsc:.~ined by rrd.7"~t~: :·oreign 
p.otrc·:: .. ~-~.~.::!1 ccr::.:pa:!ie~ o:pe:r.ati.'~'lf~ il::. -;er.:,ezueJ.a and. $4;05 million 11y tht.' 1}:>:rJXXt'<J~.ton 
Veu0Zl' . .!.a:m .:!e l~'o~;:mto (Venezuol.~n D9velo;.m~t C-or:por.;::.tion), en ace:'l::y <...'f the 
'fc,i.l.l';z.:·:;;IJ?l'l. C.i-cJ'?'8l"n'.:.ento l.n :B:re:~:tl a su.beid.i::;.cy baa bE>on oetablishe.J. ~;j:.':ih a 
ce.y>:l.'~~l of $3 :..'li~l.:l.on, the bullt of which is o'W!lei by the parent oo:n:p~~. In 
Vcnc.:;:;ela it in t,~,.e :po!icy of the parent COll1~pe.ny to offer 'by the o..."ti of ten 
yem·~ at {:h~e l.'lt~:3t the 1~ .• jo!':tty own.0rG~1i:p of tho subsilie,:!zy e~:rte:r'ln.~:tees for 
sul)G(o::~~t;t~ :;;n. ily iTet'\Bl.Ue.le.:-. ca:pl tal., In 13:::-azll, also, the policy is to seek 
p~l'i~~l.;~Jft~t~ctl by J.v~~el capltal. 

A ~cn~~·iu."':.t· s::..mt1.o.r entPrpl~se is tha Ifbe!.~ia Com:pm.l;:r, cherterei 'l;)y the 
Ti'D"·~·<•;~ !':'.rr<r;~~,~,·~,.:., ·!n J.~r,,;L'7 ~.)'·~-~-~~ "'h"''"'"' r•n·pl•l-,1 f'lf' <')-: -n411.iO"' qi..,.!-·"'"••f.(Ve 
a...J , .... , ........ u..; ..... - ... .... ............. ""~~ ·~ ·~ - .. _./ t 4 ; t. ~- .. -~ ... ~ .... f:#a •. w- .,.7 Jf..,.f.~ ... "'''· ·- \- JJ..t.--... .. ... ., ~ """'" <.1+1 ..... 

:per cer::~ of the shares e.l~e owr.;rd by tha Stettiti:i.Us Asacciates .. ·IJ:iberia, Inc., a 
Ur~it.c1 St.ates en.tel:0:9!'ise, 25 :;_J:~:c ce1:/G by the Govern:-:1e::::.t of Li!.Jeria 1 ani 
10 per cent by the Lil,eria ]'ou;x1.a:t:ion1 a philanthropic organization~ PurB"Ilant 
to H.£~ chE,:;:tf,:r', the Libe:c:i.a Com:pczw has e:~:c1usiV'e rights to e:x.::;lore ani 
a.e~rGl'.'l' :::-:t'l.j<.tral rosourGes ot1!or •(,hr;;:t j::'Ubber and. iron oro. ltr!J.O~..f!, o·!;.~~A~ 
projt:h.>~ei aet~.7ities are t.ho co;r,c"i~7.'lt·:;ticn of a rai:O::..ra,y &"li the c1.e7~~1opment of 
putli.c ut:U:Lties, Tl:e lnt,·te:c" are e-.:<pecteC. t.·:> be transfe:r.::ed to th13 
Nr..'le::r.•ship of the Lib&l"i<m Gov6:::.":l.r.':enJ;: or I~_0ej:-ian nationels at a later s-tage~ 
The O:f>l3l'ations .of the Liberia Compauy are e::;~pectecl to be fir.~.:mcecl chiefly by 
c.sovern;m,,,m'.ial a.."1.Cl. int.ernatiOi'lal lend.i;::.g ageuciea and, as the possibility 
arises, p::dv-ate lenders. 

gj This type of a.rrang·sment is exempHfied. by contracts :!'e~entJj con.cluiei 
be"C1·7eer.~ E:eYe:t•al Unitei States oil eonrnanies and. the Pet.rolet.tJJt kl.a.i.:-;:i.F'·:;:cation 
of tl"!e lliexica~J. Got·e:r;.lm.e.(lt,; see stateni~n~~ on l~ex.ico ~ .. n Pro;Jt II. 11r~0t].:9:t• 
eXa'Ul_)J.e is a lor..g«>terLn licen.si!l_g acreeoent ms.d.e irt 1949 bet1reen 'VJ,?etinc;bouse 
EJ.eet_,::·.lc Jn:':;~;;;rr.~.e:liiona.l CompaiJ,.y 1 a Uhi ted. States ente!J:1rise, and. Ele+.:::o~1ar, 
a Bn1zi:Li>:n-u~rc~s1d. cmice:r.n:~ enc; ).gei in the :productio:'l of elect1.•ic J.ani1's e.rd 
other. e2.<:;.::';~:'~cal aqu.i:pment. U:.1.d.er this arran£;ement the United Si:itttes 
ente:rp:::.se >vi11 license the use of its :;e.tents for certain el3.::·:;ricc:.l 
procl1)•-:·t.u.J f·u.ruieh mo:aage3.·ial a:1d technical persor~1el, ani tra:tn domestic 
tecr~:ccian.s o 

/stimulate 
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stjmu1ate t:he cr-'try of direct investn:ents throursh policies aimed at ove-:.~~~omtng 

ignorance of investmaLt opportuni tiefl or an inaccurete appraisal of tht' 

condi tiors confronti-Lg :potential fo:ceign investors in the cou.ntry concerped. 

Goverr,mer.te of capitaJ.-export:7.ng com·.tries also perform this function to f'!ome 

extent ·chroPgh various char:r .. els of corn.mercial intelligence. Gover.;.JIDental 

financing aeencies such as the Internat~onr.l l3ank for I!:econstruction and 

Developme.nt end the United States E:..::po1·t·Import Bank may act in a simiJ.B!' 

fashion in vie"\'l of their obligation to explore the posBibili ty of -pri vete 

financtng before gra.11ting loans, al tl,ongh the reCjuests for assistance re ;eived 

by these agencies may usually be of a type not ltkely to attract direct 

investme:r:.t. In this conr.exJon reference m~y be made also to a reso:A.ution of the 

ninth session of the EconotliC and Social Council relating to methods of financing 

economic development,±/ re~uesting the &ctcl'etary-General to Ul:dertake "a study of 

the possibilities of establishing an international clearing-house of information 

by which potential investing entities or private investors con be bl'01Jght 

together vri th eiJti ties or '!Jri vate persons requir:i.ng funds in under-developed 

countires." 

Fiscal mea_;~ 

The e~fect of taxatio:r:. in a ce1)i tal-lmporting cmmtry on foreign :i nvestmente 

has been considered atove :i.n ccnnexion -with the ta.::: :tJUlic! es of capital­

exporting countries. It was notad that accour.:t must be taken not only of the 

extent to which double taxation is eliminated but also of the method by which 

this :is done, since this method lTill d·3termine whether the effective rete of' 

taxaM_on will be that of the cE:pi tal-exporting country or the capi tal-im:Jorting 

country or some combinat:i.on of the tvro. If double taxation is not fully 

elimi.nated or :Lf the investor's tax liability is affected in other ways by taxes 

in the capital-illl1io:r:·ting country; the tax policies of that country become of 

direct eoncern to the investor. It is of interest; therefore, to considC}r the 

main types of fiscal measures in less developed countrles which have a spec-tal 

incidence 01~ foreign in'restments or on ind.ustr1 es to i·Thich. foreign investments 

have been attracted. 

Th.a use of tax i ncBntives and, in some cases ,• direct subsidies is 

characteristlc of the fiscal policies of many less aeveloped CO'.mtries. Such 

1/ Resolution No. 222 (IX) D of 14 August 1949. 
/incentives are 
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incerrtLre s v::e um1EJ..l3r accordr;d on a non-discriminatcry basis to both C.om-2st~ c 

and fo:r·.:i gn i ncres-~Jl9;l·ts:; out t~e se-arci ty of dc,:n.r: stic capi_·~al ave.ilttbls ~:'or 

invest:r.::nt in meny lines of industr;v frequemtly means that the induc0me:1ts apply 

partic';·:J. :·l;y to fo:;:•ej_en capital. In addi t:lon, some countries have ec,::;orG.ed 

Ppcc: al fie,;al p-::':~ vileges to foreign investwents, notably in connexion -.,;i th 

conc0ss::cn ccrrtracts in7olving p'_lblic utili tins end other large-l:icale 

entery:::-LA3. Th83e exe:nptions apply fraquer.tly not only to taxes em 1:,~~-=i:wss 

incon~es e."1 a<Jsets but also to tariffs on imports requi:t•ed for the operat:i en 

of the er:-t~:·p:•iE.e as well as to export duties_!/ 

Some less developed countries ta:x: busineso incomes at a specially lo~r rGte 

if profl t.o ur8 reinvested}./ Such measnres may also attract addi tiona.l 

inv-estm:':lL-i:.s. It, ru.e.y be observed that even without such incentive, su~cessful 

enterpr:i.Ot:lS HOr.tl'.a.:!.ly reinvest a substantial portion of earnings, es·pecially 

in thei:- early stage3. 

Spacial fiscal measures l'miting yields may explicitly discrimi!1ate against 

foreign i:westment or may a:.>p:!.y t("l i:::dustries in which foreign investments 

preucmi:<.1Gt'3. I::-l the :fo:-'1,1€:;c cr.toe:,:>:<: y · r:n:e: additional. taxes 0::1 income or assets 

f f · ·t · 11 1 ·f' · a· t · ":/.,/ A • ·~ o ort:ng:l en erprlses genera y •Jr n spec1 1c 1n us r1es • .::;. .'1. SllLl.U-t:':' case 

is taxaUon on re;:ui tta.:1ceE:i of divider:ds ,!±./ In some cases dtvidencs ::>:'errn tted 

not tax21 as such but the taxation results from a levy on all foreign 
"'!' remittances.'-

are 

1./ Referr::nce h2.s been m&.d3 previously to the Puerto Rican "tax holiday". A 
sin"ilB-:r· poJ.J.cy has been armounced by Hai.. ti und0r ·which new industrial 
e:::1te:qirises ·w-ill be gra11ted the fol1o"iving pri vilegeu for five years~ ( 1) 
reduction in tbe income tax o:!:' 50 per ce~<:.t in th0 first yaar a..-,d 20 per cent 
in the suc..-.:eeding four years; ( 2) exemption of t.i.1e product fro:m e~rport 

gj 
}/ 
4 I -' 
d. I 

dut1es; ( 3) fre06.om from import duties on imports r·equired for bur;;in6ss 
o-pe..rat:io:18. •rax exemptions for various types of manufacturing enter·pr::_se have 
been t:·a.:-1ted by A:':'ger:.tina, Chile end Mexie;o. Pakistan and Israel hc.ve 
ar.nou:::.:ce11 spedal tax meaHuref:i to attract investments. (See statements on 
the He cmmtries in Part II, below.) 

See statement on Yenez1.1ela. 

See statements on Argentina and Chile. 

See s ta teruent, s on Argentina and Brozil. 

See statement on Cuba. 

/Anart from 
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A-pm:-t f:;:o:-a. discr-:r1inatory tax legislation, the administration of t?X :ta~tr.J 

l1as occc.J-1_::-,::Jca all-c1getions of discl'jminatlon.1/ This ia often the resJ.lt af 

disegrcemer.t es rege.rdc the definition of taxable incom(}, parti.c11lerly when the 

inccm<:J b-~..., to be estirr.ated as the proportion of the total income of an enterp·.cj se 

that :7s hl.l:JcLble to the operations of a branch or subs:ldiary vTitlltn the taxing 

cour.try. The latter country is naturally opposed to the undorsta+e.ment of inco..ne 

as may r\:;.mlt from the manner of accounting for intra-company transact!:x~::3 i.n the 

case of Ol-terpri_sE:>s producing for the eXJ.)ort market or :impm:•ting oerchand tse for 

sale in t::-;e ler.w d(jYelo-ped country. In bilaterel treat:ies conelu:led betKec)n 

certain ...:ou.i-.":;ries, providing for "national" and most-favoured -nation treo:tnE;n-'3 

in l'espect of t3.Xation, there are clauses alming at the elimination of ·ooth 

statutor;:r end administrative tax discrimi.nation • .S./ 
Spec~al taeasurea of taxation have been introduced in w..any less developed 

cour;tr:tea to lhni t the profits of enterprises i.n specif:tc :industrtes whi_ch are 

largely or excluej vely i~1 the hc·nds of foreign investor'3, particularly mining 

and petroleum induotries. If the er,torpriees produce for export, a similar 

result may be e.drieved by tgzing ?Xp:J::~ts ( unle::~s the exporter is able to pass 

on the tax to the for,3ign bu;yer by raising the price, whi.ch is freguer,.tly not 

the case). Ar:.ot:1er ty-pe of contro·.L is the establishmer"t of a gov0rmne~1t export 

monopoly which pu::ochases the commodity at a pr:i.~e related to, but lo-we::• than, 

that obtainable in the export mar:ket }../ In man;J less develo1Jed countries the 

government has vested in itself mmership of the subsoil and charges royalties 

based on the rate of operetions pursuant to general fiscal legislation or to 

specific con..;ession contracts}:../ In ed.d.i tion the tax rates on incomes of such 

];/ See statement on China. 

g_/ See statement below on "International Agrenments". 

3/ See dcscript] 0n of the Chilean Iodine and I'H trate Sctles Corpo:catic:r, in 
statement on Chile. 

'!_/ This practice is not confined to less developed countriea, although it 
appears to oe more conm1on in s~cch co'mtries. In aC.di tion to the effects 
on rates of return, royalties also have important effects o:c the rate of 
opera-t~_on of extractive ind1lstries. The economic effects of :roye..lty pa;yments 
are oe;y .)nd tt.e scope of this report, ·but it may i1e noted, for example, that 
the aofJessment of a fJt.andar:i rate of royalty on all operations may result in 
under-exploitation of low grade ores. Acco:r·dtngly, r,ome less developed 
countries hav-e bo3n reported to be considering basing royalties on the rate 
of pro:!:,i ts on capital em:plo;y-ed. Ci'. Uni teti Kingdom Colonial O!':fice, 
~~l!.zl~ .. 212 Go~~i~:Ui1@!.:~ ?olSY, Colonial. N'). 206, 1946, page 8. 

/enterprises 
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enterprises are generally higher than on other types of enterprise in the 

country ):-..1 
An alternative or additional form of fiscal control is the application of 

so-called penalty export rates of exchange in countries with a system of multiple 

exchai'"lge rates}.;./ The foreign enterpri.se must in such cases purchase the 

currency it requires for local expenditure (in excel'ls of local receipts) at a 

less favourable rate than that applied on the average to imports. This policy 

may have certain incidental effects on the economy of the capital-importing 

country, s~nce foreign enterprises may prefer to import supplies which. they 

might otherwise purchase locally. 

The above comments on taxes l:aving a special incidence on foreign investments, 

particularly in extractive industries, do not imply a judgment on their ~rita 

or on their effect on.the inflow of foreign capital. Although revenue 

consid·erations are important, the interest of the capi tal-importir1g country 

does not l.ie primarily in a high absolute level of taxation but in regulating 

the rate at ·t~hlch exhaustible resources are utilized and obtaining an adequate 

share of the.gain resulting from the operations of the enterprise concerned)./ 

If the general conditions under which such enterprises operate are favourable, 

taxation may be relatively heavy; but there is always a limit beyond which 

taxation tends to discourage new investment. ·Tha reaction of. potential 

investors will depend not on the absolute level of taxes in tne less developed 

country but on the alternative outlets for their capital. Revenue consideration 

apart, the more anxious the country is to attract foreign capital for development 

purposes, the more reticent it is likely to be in raising the incider .. ce of 

taxation. 

See statements on Chile, Mexico and Venezuela, among nthers. 

See statements on Chile and Iran (Middle East). 

The observations on taxation in the United Kingdom'' s Memorandum on Colonial 
~£.6...:P~1~ refe;~red to above are of interest j_n thiscoii'i1eiion. Starting 
from the p1·emise that it is in a Colony's interest to maximize the total of 
local expe:ndi tures by mining C0ID}Ja1lies and receipts from taxation and 
royal ties, consistent w1 th otherwise ea.tisfactor--.1 operations of the 
enterprise, the sta-tement recommends that export dutles should be levied in 
order to secure a share of the proceeds for the community in the event that 
the government obtains no royal ties. In addi t~_on it states that it is 
undesirable to include in any concessions any exemption from income tax or 
other taxes applicable to industry generally (op. cit., p. 8). 

/It may 
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It may be observed that in less developed countrtE;s tax policies frequently 

ve.ry according to industr·tes: inducements tend to <:pply mainly to manufacturing 

iLdustr'es anC. restrictive practices to extract.ive inCtustries. Post-war 

exrerier:ce 'cndicates that tax inducements have thus far ·had little if eny effect 

in overcomirg other obstacles to direct investments in manufacturilJg. This may 

be due, however, to the fact that the sco-pe for tax incentives in less d·welop·3d 

countries is lim.i.ted, as 'ms observed above, by the tax policies of cre;di tor 

countries (notably the United States}. On the other hand, in spite of the 

tendency to restrict extractive :Lntlustrles thl'01Jgh a h:i.gh incidence of taxation 

and royal ties, the petroleum industr'J has been attract :ng · foreicn cap~tal in 
1' sizable amounts.-' 

Exch~_e _ 9ontrol 

Whereas fiscal meas1.1res may be fairly preatctable, at least in the short 

run, this is not always true of excbenge reauJ_ations, vrhlch accordingly introd'1ce 

in many cases fl. high degree of uncertail'l't,r in the investor's calculations. 

Exchange control is a symptom rather than a cause of the international 

economic d.isequili.brium to whtch reference was made in the introduction. In 

this section only the effects of exchange control on the direct relations between 

the capi tal~exporting ru1d capital-importing countries can be taken into account. 

The wider and, from some points of view, more impor,tant effects on :international 
21 

inves-tments are disregarded.-' 

];./ Should the high profitability of the petroleum industry in the past few 
years not continue, hovTever, the incid!mce of taxes m:tght well effect the 
expansion of operations in pal.~ticular countries. 

?) It may be observed that at least over sh;:,rt periods exchange control may 
be an alternative to cu:F.cercy denreciation and that anticipaUon of 
depreciation or inst:::.bili ty of exchm1g0 r2tes generally may also have 
adverse effects on foreign investments. So fnr as anticipations of 
exchange depreciation ove11 the long:;r run are cureerned, the effect varies 
according to the kind of investment. The deterring effects are moRt 
obvious in the cal"le of :lndnstries prwncing for the local market in the 
capi tal-im-portlng c01.1.ntry, particulArly p'lblic utili ties the rates of 
l}hich a.re not easily increased in step with a decline in the purchasing 
power of mouey, 

/Most less 
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l1ost less O.eveloped. countries exerci~e so:me desree qf exchange control}/ 

As a r>U:PIJlenl0nt, or in a fe'\-1 cases as an alte~;native, such countries also 

n:aintain imrort controls; which may· have an ind.irectly .favourable effect on 

rel:dtt(:r~ces for foreien inYestm.ents to the extent that they reduce comreting 

de:o:::ancl..s for foreisn ex.chai:lGe. 

Exchan(ie: cbilt1•ol:tfusl.:u:i.ll;y do not permi if. the l.fquidation of foreign loans 

thl;oui.;h the sale by ·the investor of, bondu in the capital market of the borrowing 

count>1.,Y and the subsequent -tl'ansfer of "\:;ha :r..roceeds. As to the service of loans 

· acco~dinc to the sti:pulatiens of the loan contract 1 it will be recalied_ that. roost 

:privately i1eld foreic;n long~tt:lnn l~ al'e in the form of cove!'IllllCllt bonds, 

denominated in the currency of the creditor country. Failure to make remittance 

(o; re~ttru1.ce, Of Only part O:f the a,mount due) DlflY the;efOl'€) USUally be regarded 

~s- :ae:-l:lult rather 'than thlf effe·ct ·or -~~ eontl·ol.-g/ At _:pres~nt m~st · -•·-

e:;ovcrll..'1lents>rna:tnta'in:tng sxchaD,Je oc~ ~- a high :prior:tty to .remittances 

· for d:ebt service on obligations 'Which are not in default. In many such cases, 

hm·Tever, ·the debt on which service is :pa;td has been substantially scaled dow 

from its original amount. 

· Tl1e extent to which the transfer of investn1<mt yields and capital is 

aut11orited is freiiuently: subject to substantial variations . de:pend.ing on the 

availability of forei@l e:icchtmge. ·In se-veral les.s ~eveloJ?ed. countries formal 

 r~culations s:pecify ma.Xlln.Ulll remittances which my be made on account of equity 

investuents Within a GiYen :period. The establishment of a maximui:n does not 
. - . 

pecessarily assure that rend ttrui.ces m.;n be· made; however, since the reGulations 

are usuelly coupled with provisions assiGning available exchange to specified 

·. cate~~ories ,_of requirements according to .esse:ntiality. The ·operation of such 

contl.'Ols may imply d.iscrindnation not only bet-w·een investments from different 

countl."ies -w:PD~§ · cu~·l~encies are sc1:1-rce to vacying decrees but also betvreen 

---J) -Auong the exceptions are Cuba, Haiti, Guat_emala, the Dominican Republic, 
Me:r.ico, Panama ana., until rec~ntly, the Phili:p:pines. 

·: ~~ In SOL'le; instances :gQYel•,nments .failing to remit~ .service on· external debt have 
- depositE-c~ the equivalent amount in blocked accotil1ts in the debtor ·country. 

/investments in 
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investments in diffel~ent induetries.,Y 

Various problems of policy arise in co.nnexian with the control of remittances 

on investr:ents 1mrsuant to rules such as those outlinE~d above. Since the 

re1.d. ttences :re!"mi tted are usually computed as a :percentoge of the investment, the 

question ariseJ as to the value of the investment 1 and in pa:r·ticular ·whether 

l-einveLted earnin,ss are to be included,g/ In determining the maximum amount 

'Which uay be l'emitted on accou.."lt of both income and capital, the regulations 

in Brazil allow for the effect of possible currency depreciation by :per.roitting 

the incomiUJ capital to be re.gistered in te1rma of the cur:-ency of the investor's 

hOln.e country. If two or more exclw.I'..Je rt:1tE1S apply simultaneously to different 

types of trsnsactions 1 the que:Jtion may arj_se at which rate re:ro.ittances of 

foreign investment yields are to be made. Countries with established ceilin3s on 

transfers usue.lly extend the privilege of remittance at the official selling 

rate)/ only to investments which are regist,ered on etltry, at which time an agreed 

Yalue of the investment is detel."'l1ined • ..!:7 JCn some cas:es countries 'With multiple 

exchange rates limit remittances -which may be made at the official rate but 

permit unrestricted transfers at the 11free''' rate. 

The administration of exc:umge control in the case of foreign investanents in 

extractive industries producing larcely fo:r export frequently has s:pecial 

features, same of which have been noted in the previous section. The 

cnpital-imrortiDG country may agree not to interfere 'With the export as such, and 

]/ Tlms 1 a special ca:mmission of the Brazilian Government has recently 
recommended that special quotas for the 'Withdrawal of capital and hiGher 
than averace limits on remittances of ear.ninas be established for favoured 
inveotments. See Report of the Joint IJ.raz.il-United States Technical 
.2.2!:!!£2~, UnitedStates Depart~oi"state-·P'Uhilcatlion '34tf7, June 1949, 
:P· 305. .·· 

gJ The })resent Brazilian regulations allo'\ii for reinvested earnings. The 
Arc;entine regulations announced in July 1948 did not make such allow--ance but 
<were subsequently modified to include reinvested ear.rdngs. 

J,./ A "selline'' rate is the rate a:p:plied by the exchange control authorities 
when oelling foreign exchcu~e a3ainst do~estic. 

if This valuation may have sone be&'ing on the determination of compensation 
in the event of expropriation. · 

/may waive 
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may :yaiye its right to;.l~lrcha.se the foreign exchange proceeds or t4~. exports. 
. . 

(~1en the goo~s are abeorbed1 for processing or sale, by the perent company of 

the :producing enterprise, no forei(,rn exc.OO,nge transaction prover may be involved.) 

The en~er:~ri se :may then,. in a. way, be regarde9- as detached from the econorn;y of 

the car>ital-i:mporting .Co'Ulltry. But it 'Will have to :PUrchase from the exchange 

auti,1ori ties its local currency requirements (including royalties payable in local 

currency an~ ,taxes due), usually at .a s:pecia.J. ra~e of excha.ng_:?• Such arrangements 

· have :Proved car>able of :alleviating the concern of fo~iGU investors faced by r . . . 

transfer d.i~ficulties, · and a considerable proportion of the investments which 

or>erate succes.si'ully in. CO\Ultri.es 'With excha.nge control are of the kind indicate~, 

Since most leE1s. developed countries ere menbers of the International Monetary 

FUnd, the. position of remittances on _inv-estments under the Fund's Articles of 
.. . . . ' ., . . . 

Agreement is of intereste .Under normal circUl':lStences members of the _F~d are 

required to avoid restrictionu an ~ta and transfers for CUl~ent international 
. . . '. ' . 

transa?yi_ons. The latter are defined to include •w1 thout ·l~mi tat ion ••• 

payments due .as -i~te;rest on loans and as net income: f!'OJJl other investments" and 
11 IJ?ytJ.ents _of modera~ce amoULJ.t for amortization of loa.J.s or for dep:.."'eciation of 

direct. investment_s". Thef?e obligations ooy 1 hweve:c, be suspendea 'With the 

approval of. the FunQ. in certain c:!.rcumstances of excheng~ s~ringency, including 

a specified ":post-:t.-ar trans.i tional period.". 

Principles ~ove~ing the adnttnistratian of exchange _con~rols have been 

included in several bilateral tr~aties relatL~ to foreign investments. The 
'- . .. 

recent United States-Uruguay Treaty relating to foreign in'Vestm·3nts, which is 

discussed below, establishes the principle of freed.om from control of remittances 

arising fror.1 foreign investments (inc.ludi:ng compensation in· the event of 

exr>ro:priution) excep+. in :periods of "ex:;hange strir:l{,;ency", during which the 

ca:pital·im:porting country may apply ~striations to assure the availa~ility of · 

foreicn excl1e.:nge for r>ayments of goods arid services "essential. to the health and 

welfare" of its people. 

In the evant of an 11 exclliw.ge stringency" the Treaty :provides that the· 

capital-imr:>crting country is undt;lr the oblieation .to "make reas~J.abl~ and. 

specific provision" for transfers arising from foreicn investments and to cQTl.SU.lt 

with· the capital-exporting country regarding these provisions. If multiple rates 

of exchange are in effect, the rate applied to transfers related to foreign 

/investments aball 
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investlnents shall be "just and reasonable", and in any event shall be based on 

the pririci:Ples of both "national" and most-favot-..red•:netion treatment. In some 

resrects these obligations, especially regardi.rlG capital transfers, exceed 

those v.nder the Articles of Agreement of the :rn·tcrnatl0l.1n.l M':J:nt;~ta;.:oy Fimd., :rn' 
this connexion attention II'E.y be drawn to the fact that the Sub-Coimnission on 

Economic Develo];llllent has opposed the succestion of fa<~ilities for transfer bein.3 

provided by a less developed country by way of a guaranteed utilization of its 

foreign exchange resources.~/ 
Apart from their effect on remittances, exchance controls may have certain 

indire-ct effects on equity inveatme.nta. In the first place, inability to 

transfer earnings r;;; lead to involuntary reinvestlllent of earnincs in the 

country COl1.cernedo- Secondly 1 the o:peraticn of 'foreign e-!ltel'l>Iises may be 

adversely affected by inability to obtain foreiGn excha:nce for imports of needed 

equipnent and raw materials. SUch inability may or may not result ;from 

discri!!Jination asainst fol•eign ~:t"'JM.'"i&es. Cn the other hand, to the extent 

that exchange control limits imports into the country concer.ned1 it offers a 

measure of protection similar to tariffs or quantitative restrictions on imports 

and may thuc tend to stimulate foreign investment in the protected industry. 

In countries wlrlch in recent years have severel~' curtailed the remittance of 

foreign investment yields, exchange control presents a for.roidable barrier which 

could be overcome only to the extent that investors anticipated future 

relaxation)/ On the other hand there are countries in which remittances of 

1/ ReVOl~ of the Sub-Cammfsp~~~ponamic Dev~lopoent (Third Session), 
paragraph 32. 

g/ This appears to have occurred during the 1930's in same countries. See 
Irternatioil!:l_Ca;pitallvlo~:ments d.urir.g the ~f±~~r-vlar P~, paGe 46. In 
one or t\ro cases, for example 1 Chile, compulsory reinvestment of earnings is 
enfol~ed by s~eci:ic legislation arart from exchange controls. such 
leJislation, however, Generally allows fer exemption by administrative 
discretion. 

'};./ An exrun).)le appears to be ArGentina. I'ividend payments of a sample of 
United States enterprises in that country decli11ed from $11.3 million in the 
fil•st half of 1947 to $7.3 million in the second half of the year and to 
.$4.9 :million and to $0.1 million in the first and second halves of 1948 
respectively. See United States Department of Ccmmerce, surve~ of Current 
Business, November 1949, page 23. . 

/yields of 
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yields of existing investments have been free or cam~aratively rree of centro~ 

but Wl1ich have nevertheless failed to attract substantial amounts of foreie:;n 

investuents in recent years):./ Fi&-oures for remittances on United States direct 

investments in general in recent years suggest that in many countries investors 

were able to obtain su:fficient dollar exchange to meet immediate requirern.entJ:/; 

yet the amount of investments has continued to be comparatively Slll81l. Factors 

other than transfer difficulties my account for the lack of investment in some 

less develo~ed countries; but ~t may be s'\lggested that even when exchange control 

has not ~vented, remittances in the )!as:t, :potential investors are under prevailinG 

cOn.d:itions frequently deterred by the fear that a future pressure on the balance 

of ~ents of the ca]dtal~importing country may induce it to introduce exchange 

cnn.trol or tighten controls already existing. T~e reasons for this fear are 

obvious enough: the foreign exchange rese;t"Ves of ~r less developed countries 

have decl~ned J:'apidly during the :post-war years 1 . and tl1e decline has in several 

cases been accmn~e~ by the tighte~ of e~chanee and iDJ.port controls; further, 
. . 

the SUJ?!Jly. of dollars to a ntu:n.ber. of less developed count.ries has depended . · . . . .. . . ' . ~ . . . 

d.i~ectly or indj.r~ctly on· the maintenance of a. large volume of United States 

Government grants and credits 1, the future size of which. cannot .be estimated by 

the :potential investor. 

Under-developed countries which are anxious to maintain their credit abroad 

and which seek to attract foreign capital, avo.id blocking the transfer of the 

yield on foreign investments 1 except in cases of considerable emergency or when 

yields are considered abnormally high. The policy applied With regard to the 

Withdra~ o:f :prlncipe.J: (other than regular amortization according to loan 

l/ For example, Cuba, Mexico, Haiti, Venezuela (other than petroletllD.) and the 
l?hili:ppine s ~ 

gf United States ne:partment of Commerce, oi. cit. Income from United States 
direct investments in. 1948 amounted. to · ,552 million after foreign taxes, but 
including reinvested. earn:i..ngs .of both branch plants and foreian subsidiarii3B 1 
tl:le latter amounti:og . to. $569 million. After ·deducting the reinvested 
earnings it would appear that the amount actually transferred to the United 
States (not allawing for ;price changes) exceeded-that in 1938. 

/contract) is 
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contr~ct) is more stringento!f In Fact, one of the chief objects of exchanse 

control is UDUally the prevention of an unforeseen out:f:'lo'\-T of foreign..-owned as 

'\-Tell ao domestic capital which may result in a sudden :pressure on the balance of 

:pa~-r1ents. This grca~J..y narro-ws the market in which the foreicn investor can 

liquidate an investm~mt once made and is likely to be of particular importance 

for ~ol~folio investments.~/ 
Thus the plight of the foreign. investor an acco~~t of exchange control is 

frequently consid.erable. Before vent1.1ring his funds, he 'Will have to consider the 

eXtent of the actual exchange st1·inge:..1cy of which the control is symptomatic. He 

Will heve to consider the likelihood of a futu~ ti~1tening of the.control in the 

case that strinGency should became more acute. He 'Will also have to be guided in 

his decisions by the policy applied by the authoritieG in alloce.tine available 

foreign exchange among competinG demands. 

!I~·~ionali ~atian a-::J.~ •• ex~rOJ?r,iation 

The policy adopted by certain countries of "nationalizing" existing 

enterprises is bound to affect existip,g and potential foreign investmento This 

al'Plies also to policies of nnatu.ralizin(f foreign enterprises through compulsory 

transfer to private dau1estic ownership~ Formal natior~lization and naturali~atian 

1/ A relaxation of exchange controls 'With a view to attracting private 
- investments is indicated in recent chang<;}s :'i..n the regulations affecting the 

v.i.thdra:wal of fox-e:ign capital in British and French colonial territories as 
well as in the metropolitan e.rea of these countries. Prior to January 1950 
the British authorities vould. not m1dertake to allow repayment of foreign 
capital invested. in ne1-r enterprlsea for at least ten years after the 
investment was made or to permit the withdrawal of other non~:resident capital 
upon liquidationc Under the E4!leUdE":d reculations, 'Wi thdraval of the capital 
al approved ns~.; investments will be perm:i:l;ted. at a::1y time.:> subject to certain 
cond.itiansa (See statement on British colonial territories in Part II) o A 
reL~ation of the French exohanee c~~trol authorities of 2 September 1949 
stipulates that, under certain condi ti~ns 1 non-residents of the Franc Zone 
investinc capital in approved. projects in that zone after 31 August 1949 Will 
be authorized. to transfer abroad sums reali;.!;ed. through the liquidation or 
sale of the investments. 

g/ I~ arzy case 1 the sraa.ll resources of the domestic ca:pi tal :market in a less 
o..evel.o~d COU..."1try "WOUld limit the liCj,U:!.d.ity of invests."'1lents 1 both fOrPig.Il and 
dome8tico Under normal conditicms a large ... scale J.iqu~fu:rtion of foreJ.en 
equity investments, particularly direct investmenvs, is not likely to be 
contemplated by investors or, for that :matter1 even practicable; but for the 
individua.l inves~or liquidity is an important co:-.sid.cratlono 

/DJEJ.y or 
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may or m.:c~~ n8t be accom:paniect by what is recerG.·;d. e.s a.doquc.te comper12a.tion t0 

tht~ f.Jre-;_cn tmreEt·)r. E:x:isttnt.~ f•)!'8Lgn investments mc..y c..lso be expor:ed t·J 

V<L':"i.)c'..S ~yt,ho:r· moc.sures which P ... xe freq_uently c.ons-!.dered. confiscetory with 

consequent effects on the attitudo of :potentir:tl inve;:;tors. The com:t.:etLti:m :Jf 

e;:overnment onterpriE:es with foreic;n concerns, the rec.;ul<::ti)n of public utili t2r 

end r:1ilway rates, a...'1d. cert&tn fiscal mes.sJ.res are someti::J.ec regarded by the 

investors C~)ncerned as involVing a meaenre of confiscation_, depending .:m the 

extent to which the yleld of the inveutmentc 'LL affected. 

The chief isGues arisil'lb dtrect.L.;:· from the com_9ulsory tr~msfer of ownershi1? 

fr(">rfl foreicn investors relate to tee tlef'ini tton ,)f compensation, if :::ny, and 

whether such compensation will be made promptl.'l and effectively tram::ferred. A 

E:pecial complication ~lrises vlh~11i, e.s hes occurred in sQW.e less developed countrie<' 

certain industri.ea are designated f•~r nationa.Hzatton e'!.ther at some s:pecifi.ed 

date in the future or before tht-) end of e. ee<rte.in :period. ThiL~ i.e bound to affect 

the ection of the enterp~·isee ~ued in matters such a.s maintenance of ca:pital 

equ i:pmont en1l new i.nvestment for expansion; in the case of extractive indu.stries, 

the rate of operEtion mey be accelerated, t:J tlle extont that it is not l'egulated 

b;y outside auth)ri t;y. In c;eneral there ·:·ro<~lc;. be a t0ndenc:r to maximize returns 

and -vrithil·e"w caj?ital rether than oild. t0 t.h'3 C'.i'lCFnt i.DYest0fl \vithin the period 

fo:ceic;n interest<> to estabJ.hh t:. 

Freq_uentl~r the tnte:·1ti•.m Ls to trc.nr,f.;r COi.lt:.:ol :Jf thd enC.mTr-i..se tC' c.GLlesttc 

interests; but whe;1 the forei.Gn investor •:emc!_n, in c·:mtf'ol hi.:" c;:;;,L t.u(te tovrards 

the investment lni:l.;y no+; be crec.tl;~ affected. In-some case::: the c1 ::3~ Len of 

compen-oat~:Jn 11a;r be £'ettl.:Jd not by neGot!.ation:: vrith a ,30Vel'r.JJlOT."Ge.1 autL•)rLty 

1/ See statement on India in Pm·t II. _, 

/but by 



but b~: sole of the assetfl directly to local private investors. Though this is 

lUwly t::> b: ~;lrefcrrod b;v the fo::·eisn investor, he J:il.CJf be et a disad.vantac,e on 

;,cco,mt of t:b.e necessit:r of di.cpo&in,s of his property 1;vithi.n a c;i.ven time; in 

edd.i. t Lon he may enc:Junter d~.ff:culties 1f the capital req_n ired. is not available 

t.) O.');wetic investor a Ol' alternative local inveattlent is more attractive to 

thom. 

Onder eny c l.rcunE:tanceo tlle proupect of nationali~z.e.tion or nc.turalization 

gtvc3 rLse to uncertainttell. Apa:rt fr(mt well-r.acogn-Lzed teclulical diffi.cultLes 

in c.eterminLn(; the value of an i.nve3'tlfJBn\; for ~ryoees cf compeneati.on, the 

foreit.,n t.nvsst·::>r and the authoritiec: of the capi.tal-i.mportine conntr;y are unlikely 

to be gu'l.decl h'.' the swne considere.tions.Y The latter may be inclined to rec;o.ro. 

profits already received in excess of normal ;yi.e ld as a fact0r tending to reduce 

the .:unount due as collipensat-Lon, whereas the invest.'Jr will consider that a hic;h 

;rtel.d determiner; the present value of the 1nveat1aont, ~rrespecti ve of oric;inal 

outla~r. 

Constitutional provisions in under-devE;>loped countrien often a.llm·r for fair 

compensation and the observance of appropriate legal procedure i.n the event of 

mef:'~s1..rres of nationalization affecting domestic end f0reign na:.tionals.Y In 

aidi tton, some countrier.; have declared their intention of accordin:3 fair 

compensation to fore lt:;n inve.stors for ru:..tionalized proper.ty .:J Further 

cr)ii'lDl'i tme:ats relating to compensati.on have been. tncorporatea. in bilateral treaties 

and drafts of multilateral agreements nosotiated between capital-exportine and 

less developed countries. In particular, at tent Lon IDElJ be called to the recEmt 

bilateral treatieB bet-ween the Un1. ted States and Chi.ne., Italy and. Uru~;uay 

re::pectively_. discussed below, '\;hich incorporate provisions relating to procedure 

and. )l)licy i.n respect of takin..::; of property of foretgn enter}ri.ses. Such 

agreementc, ho•·mver, do not remove all the difficulti.es of the problem of 

com:perisation, since there u: no ac;reed definiti.on of te:rms such as ".ju,lt" and 

"adeg_;.~ate", i-Thi.ch usually are employed. Furthermor·e, if the capi. tal-importing 

conn try a:.9plie s ex chance control, as ;_ s usuall;.r the case, the problems connected 

y So:Jre of these problems arise f',lso in connexion with the admini.stration of 
[;Ur'.ra.YJ.tees extended to foreign investors by the goverruLlent of a 
capi tal-exp:Jrttru] co1mtry. 

?} See, for example, statenents on ,\:rc;entine, Brazil ana Colombia. 

:J See statements on India end Pakistan. 
/ui.th the 
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With the transfer of compensation abroad i ntrod.uce ad.d it ional uncerta int~r as 

rege.rd.<.:~ the rate of exchange which will apply 1md the priority whi.ch will be 

acco:;:·d.ed to the transfer. Nevertheless, such agreements :prov1.de a procedural 

framevmrk through which dis:putes may be aired and, in some cases, arbitratec .• 

It ma=; be noted, hm.;ever, that certain less developed countries h[ve str'Jrlf.)ly 

opposeo. formal commitments to neg::>tiate vri th the covernment of the 

capital-exporting com1try tn the caae of nationalization or to subml t disputes 

to an tnterne.tional arbitration tribunal. 

International art,reements 

Attomptc to negotiate tnternc.ti.onal agreements affecting foreign investments 

have confirmed the exi rtence of a substantial a:rea of conflict between the 

policies of capt tal-exporting and. capt tal-imp:Jrttng countries. The emphasis of 

the former tends to fall on comitments by the debtor country relating to the 

non-discri.mLnatory treatmentef t~etgn tnveetors throut;h l:l,Ssurance::: of "national" 

or "most-favoured-nation" treatment, to transfer of :.ncome and oepi tal, and to 

equt table compensation in the event of expropric..tion.Y The lees devebped 

countries tend to be concerned primarily with lllBintainLnc control over the entry 

and operations of direct invt:jstmenta in order to uafeguard thei.r econorn.Les 

against what is regarded as exploitation, and to achieve various positive 

objectives of economic development. 

In Mothods of Fi.nancinG Economic Deyelomnent reference was n1r200 to several 

provisions of tw·o draft multilateral agromuentc, 'm the necotie.tton of which 

both capital-exporting and less deve1opea. countries partic'ipated.Y Thus f'ar 7 

hm·rever, these multllatere.l agreements have not entered Lnto force. On the 

other hand, bilaterel treaties resulating the status Of private forel.gn investment 

have boen concluded between the United States end China (1;46) .• Ital;;r (1948) and 

most recently Uru,::;uay (Treaty of Friendship, Commerce and Economic Development 

Gi:_:;ned on 23 November 19lJ.)1))./ These treaties are sillilar in most respects, and 

it appears useful to examine here the main provisLons of the Ur.ited States-Urugua:· 

treaty as an indicati•m of the 1ego.l framework regarded by the sicnatories as 

conducive to a fl,)W of private foreign capital, pe..rt'Lcularly in the form of 

direct investments. 

Y ?} J/ See following page for footnotes. 

/Footnotes 
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F·:ntn)tes to precedinc, page: 

y Ht'C0:'lli tion has also been t;i von in off·~c ial ctatements b;r the United States 
• Gove::~nmont, h:)\iever _, t1), the impact of private investments on the economiecl 

·)f the 1esa developed countries. Thus, tho follm.,-tng stateillent appearu in 
th:J Anm.tel Econorai.c Rc\.10rt of the President of the .United States to Congress 
for the ~rear 194~;}; 

"It will ••. continue to be the policy of the Govern."llent to 
oncourasu P>lll.Gl'lcnn tnvet>t.tuent altrt:'lad vnJ.i when it i 8 carried 
on in a way that proteot;J th-E.t lfoltt}re~~ Q.'f the r-eople iri the 
foreicn countries concerr~". 

Attentionmay be dra')m to the follovTin~ sta.telii.ent by the United. State'CJ 
· Department of State coricerntnc the i~act of j:l'i vate inve.:tments on the 
poll tical life of co1mt1'ie.::. ia which Unt ted Stater enterprises operate: 

"The D~·pa:;_•tment of State disu:pr.roves of and..opposos most strongly 
e.ny interference or parttclpati.on by ~ri.can businessmen or 
cOm:fianLes in the local P'Jli tical affa.-l.rs of other f.mericnn Republics ••• 
On the other hand,. the Depro•hnvnt end American diplomatic end con£.>ular 
officers abroad will extend 100 per cont coopei'ation in protecting 
the legitlm.ate rie,h:ts L.nd in adv-ancUl{_; the legitimate interests of 
American business." (~3ee Inter1wt Lonal Heference Service, Vol. VI, 

--~. ·~ . 
No. 25, United f)tates Department of Commerce, May l949,J 

The multilateral Bgreements referred to are the He,vana Charter for an 
Interna:t.LoU<.'ll Trade Organization (ITO) of ilpril 1)148 .. and the E-con<'Jln.ic 
A-~reement of Bogota (Colombia) sicnod at the Ninth International Conference 
of American States in Ma;•t 191+8. 

The United States-Uruguay Treaty av:aits rati.ficat1on by the legt£latures 
of the two countries. In May 1949 the eovernrnents of Bl:az U em the 
United Statec Jointly· t:mnouncec1. their intent 'ion to besin m.J(30t.iation 
of a treaty relatillg to forelc;n investmentG. In a special message to 
Co:ngre<.>s in June 1949 the Pl'esident of the United St,ates n.:nnom'1ced the
intenti.on of initiating necotiatiuns with a number of less developed 
countrieD 'tvLth a vim• to concluding such treatie..,,, 

/In addition 
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In aii:ttion to provisions refe::J.:inB explicitly to foreign investments, the 

treaty inclu:les claus·es relatinG to the civil rit;;hts of nati·Jnals, to shi~)j_)inc; 

and. to vm.:•ious aspects of commercial poJ.icy, the last being similar to 

correo:poncUnc provisions of the 1Ie.vana Charter for an International Tra:l.e 

Orcanization (ITO). The p:.1 ovisions relatinc to foreiGJl investment, hovever, are 

more specific than those of the liavr-'na CharteJ..1 aJli the Economic Ac;::eer:1ent of' 

Bocota ani, :!_)al1 ticularly in comparison i-iith the Havana Charter, conte.in creater 

commitments on the part of t..'le ca!Jital-im:portinc country with res11ect to the richt 

of entry and the sco}?e of o:perations ani the ric;hts of foreign inveoto:cs. The 

most important clauses cover (1) general princi:ples c;overnin.:; the operc.tions cf 

foreic,n capital; (2) entry, control ani ma.IlaComent of foreicn invesments; 

(3) nationalization ani exp::.1 0J!riatio'!l; Md (4) foreic,n exch~nce restrictions. 

G.enoral Principles. The basic :principles governing the treatment cf foreiGU 

capital nre containei in Artic~e IV Which is ~ many respects similRr to Article 1~ 

of the Havana Charter. The capital-1.m}?o:::..--t1ng countl~ undertakes to 11 take no 

'l.l!lreasonable or d.iscriminatory measures that "1-Tould. impair the lec;e.lly acQuired. 

ric;hts or inte1•ests" of the nationals and. CC'ID!Janies of the capi tal-ex:pox·t:!.ng 

cotm.try, ani not to ieny opportunities ani facilities for :.nvestments "uithout 

apJ:>ro:priate reason". 'Hi th several exce:.1tions, the entry ani operations of 

foreicn investmento a~e covernei by the princil)le of "national" treat-wont)/ 

Where such treatment is not e.ccord.ci, most-favourei-nation-treatment ic the 
. . . 1 2/ governlnG pr1nc1:p e.-

!/ The folloviinJ iefini tion of "national" treatment is containei in the treaty: 
"The te:-.:m rnational treatment' means treatment accorded. '-~'i thin the 
territories of a Hic;h ContractinG Party upun terms no less favom--e.ble than 
tho treatment acco1~ei therein, in like situations, to nationals, companies, 
prod.ucts, vessels or other objects, as the case may be, of such Par·t.y." 

?:./ In tho United. States-Italian Treaty provisions for "national" t:-oatnent are, 
in most c~ses, parallelei by provisions for most-favourei-nation trcatoent, 
implying that any special concession grantei to foreign investors fl'Om a 
third country more favourable than national treatment shall also be accoriei 
to the other siena tory. In tho United. States-Urucuay Treaty, hoi-Teve:~, the 
ceneral rule is "national" treament, with most-favoured.-nation treatment 
as an alternative principle in only a relatively fe~v cases. 

/En+.r;r, Control 
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Entry, Control an.i. l4ana~eme-qt of Foreirm Investm1~. Nation2ls ani 

com::.xmies of the capital-exportinG cou.ntry are accor::led. national treatncnt in 

res1)ect of entry into commerce, mo.m'i'acturing, proces:3ing 1 finance (other than 

ieposit b::mkinc), construction ani 27ublishing. In ad.:lition nationals ani 

companies of the capital-exportinG count:.7 may orga..1'l.i:~e subsiiiary con}?cnies 

unier the laus of the capi~al-iml)Ortinc country in these iniustries a.s 'tvell as 

~n mining nni have the right to control ani manage sueh enterprises ano_ o:9erate 

them on the basis of "national" treo.tuent. In these industries the requirem~nt 

of a minimum percentaGe of d.omestic ovmership is prohibited. if such requ.irer:1ent 

interfe:J;es Wit.'ll eff~ctive contl"ol ani manacenent of_ the enter-1n·ise. The major 

sectors of the economy in which entry of foreic;n capital on the sm1e tel'1!1S as 

national ca}?i tal is not. J;>roviie~- by the treaty are acricultv.re, public utili ties, 

tr~sportation ani ie:!:Josi t bankinG. As noted. above, entry into mini!l{_; may 

be limi toi to locally orcanizei companies, but partici:re.tion by forei.::_,n capital 

in such com,anies is not limited.. Foreicn enter-2rises are eXJ?licitly acco1~lei 

the right to employ technical ex~erts, executive persm~1'lel ani other 
11 specializei employees" regarilesfl of nationality. These :;;>rovisions put 

foreic;n-ownei entm:j_)rise on the seme footing as enterprises o1med.. b! dom~stic 

nationals in practically all important aspects of ownershiJ? and operation. 

Nationalization and. Ex:pro·priation. In the event of nat.ionalization or other 

fo:t'l!ls of eXJ?ropriation, foreicn investors are accord.ei no less than 11national" 

treatment ani it is proviiei in a::liition that "any expropriation shall be maie 

in accor:lance >-Tith the applicable lai·rs, i-Thich shall at least assure the J?DJ'ment 

of just compensation in a prompt, aiequate, and effective manner". These 

princi:9les apply not only to· enter·.9rises in which there is a majority forei,sn 

interest but also to a "substantial" foreicn interest. While no definitions are 

incluiei of '\-That is to be consiie:;.. .. e:l "just", ":pr~Jmptn 1 "aieq,,_;_ate", an~l 

"effective11
, specific provision io contained. in a clause relating to e:::chanee 

restrictions for favot~able treatment of the transfer of amounts payable as 

compensation for nationalized or expropriated property. 

Taxation. Taxation of foreicn investments is 13enerally covcrne:l by the 

principles of "national" treatment. It is eXJ?lici tly Ill"'Viiei that n6 taxes 

shall be leviei on foreign enterprises except those reasonably allocable to 

operations in the territory of the capital-impol~inG country. The tax 
:provisions are subject, however, to the riGht o:r the capi tal-importir..e covntry 

/to accord 



to accori preferent:i.al tax t:~ea"b..:1ent to nationals ani C')mpanies of forei:::,n 

countries -vri-::;h v1hich s::}ecial ac;reomcntc have been ma:J.c on t:1e basin of 

reci:r-rocity or through t::.--eaties for the avoi::l.ance of :1_ouble taxation. The treaty 

itself :ioes not ::leal with ::louble taxation. 

Oth::r Previsions. Scve:L~al excegtions to the general rule of 

non-iisc:rimination are conta:i.ned. in tho treaty. These incluie the richt to 

apply measures ret;ulatinc the proiucticn of military supplies, measures necessary 

to fulfill the countrJ's obligations for the maintenance or restoration of 

international peace and. security, or necessary to protect its "essentio.l 

sec1.1rity interests". An arbit:rrJ.tion clause :proviies that any iispute bot11een 

the siGnatories as to the interpretation or ay)Jlicaticn of the treaty not 

eatisZactorily aijustei by iiplarnacy or other pacific means shall be submittei 

to the International Court of Justice. The :provisions relating to remittances 

o.risiUG from fo::.~ei()n investmen·ts have been iiscussei aboYe in the section on 

exchange controt. 

Inte1national acreernents embo~lyinc J?rinciples similar to thoce in the 

Unitei States-Urucuay Treaty wotlii teni to reiuce some of the uncertainties now 

confronting private investors, at least so far as iirect investments are 

concemei. Ho-vrove1', since ~ri 7a te investors may be encourac;ei but cannot be 

coercei to invest abroai, the effect of such acreements will iepeni on the 

expectations vlhich they c;enerate in the minds of potential investors. It lTouli 

appear that a fairly long perioc1 of experience wouli be required. befure the 

investors will assume the "climate" aime:l. at by such acreements to be endu:cins. 

In any case, such acreements woul:i have little effect in overcomir.c the two 

basic obatacles of inconvertibility of currencies ani fear of capital loss 

arising from iomestic or international political instability. 

jD. CONCLUDING 
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D. CCNCLUDING REI1PIRY.S 

It is c;enerally aGree:i that e.t p:-cesent the export of private lonc-te:.~ 

ca:p:5.tal n"bm the economically a:lvance:i co1.:mtries is not aieca.un.te, in size ani 

nature, to contribute greatly to the ·economic crm·rth of un~:.er-:ievelol)e·l countries. 

Many factors are responsible for this state of affairs, llhich is not 2.ue only to 

the policies ~Ul"sue:i by iniiviiunl countries. 

Thus, potential investors are deterrei ·by 2,)oli tical tension e.ffectinc 

capital-importing countries ani by uncertainty as to t.he future conversion into 

the currency of the capital-eXJ?orting countr;y'of the :income from investments ani 

the proceeds from the repayment or lica.ui:latiori of ca:p:i. tal. The risk i·Thich is 

consiier'ed. involve:l in foreiGn investments is perhaps most evHent in the case 

of loans. FearinG a repetition of the iefaults of many international loans that 

occurred. iv..rili(; the 1930's, iniivi::lual savers are no lancer uilling to subscribe 

to foreicn loans. 

It "i'Toul:l be erroneous to attribute the transfer iifficulties that hamper 

foreicn leniing to the exist~;nco of exchaUGe cont1·ols. Such cont:cols are 

essentially a symptom of foreign exchnnce strincency, due to Wiiesprea~ 

disequilibria manifest in the elimination of much of the multilateral traie that 

up to the 1930's facilitatei transfer of the bulk of the paJ~ents arisi~~ from 

foreicn investments, ani freca.uently also to local inflationary pressu:-ces generate:l 

by investment procrammes. fit the r>resent time the major part of the fm.•eicn 

investments that are still beinG m.b.ie in unier-ievelopei cotmtries is concentrated 

in extractive export industries cont::.•olled. by fo:"eicn interests. In many cases 

the enterprises concerne:l are more or less ~1_etachei from the economy of the 

countries in which the investments are ma:ie, ani contribute only iniirectly to the 

economic ievelopment of these countries. N€m foreic,'11 investments in coverru::J.ent 

loans, ani in public utilities ani iniustries that ploy a more :lirect role in 

the economic life of these countries ere on a verJ ~&all scale. 

The :leterioration in the general "climate" for fo:cei@l investment lrouli be 

counteracted., hovrever, at least up to a point, by the mere revival of such 

investment, could it be brought about. A flOiv of capital, private or 

governmental, to urrler•ievelopei countries vrouli teni to re:iuce the il:nrae::Uate 

pressUl'e on the balance of payments of these countries that now limits . 
convertibility, quite irrespective of the more sustained beneficial effect on 
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the balance of payments that might result from the increase in productivity to 

which the investments would be likely to contribute. Even the political 

instability which now frec1uently stands in the way of new private investment 

might be corrected to a certain extent by such a revival. 

The elimir..ation of the obstacles that hamper private international 

financill(j is all the more important in vie\-T of the community of interests that 

exists in this matter bet'\-Teen capital-exporting and capital-importing countries. 

It is true that the capital available for export from several European creditor 

countries has been severely reduced, but the indications are that capacity of the 

United States to invest private capital abroad has greatly increased. The 

economic plans of many under-developed countries frequently demand more capital 

than can easily be saved domestically, and on the \Jhole these countries welcome 

an inflow of capital. 

Declared policies and legislative ~Easures taken by both groups of countries 

confirm this community of interests to e. certain extent. So far, however, the 

encotrragement of foreign investments through legislati~e action has had little 

success. The measures which attract attention, therefore, are largely controls 

implying varying degrees of restriction, particularly on the part of the 

under-developed countries. In many respects these controls differ little from 

similar controls which restrict the uso of foreign capital in the countries vrhich 

are more adva..1ced economically. To a considerable extent, however, the controls 

reflect a different attitude of the under-developed countries and the 

capital-exporti::1g countries (or rather, of investors in these countries), not 

concerning the desirability of private foreign investment, but concerning the 

forms which such investment should take. 

As a general rule, the under-developed countries regulate private foreign 

investments with two principal objects in view - to· develop their economy as 

rapidly as possible, and to maintain domestic control over their economy to the 

largest possible extent. If no other considerations were involved,.foreign 

capital would be chiefly in the form of portfolio investment in government bonds 

or in securities of enterprises directly serving economic development, 

particularly manufacturing industries. As it is, little foreign capital is 

available for portfolio investment; both this fact and the frequent lack of 

technical and managerial ability in the under-developed countries render it 

necessary for them to consider the alternative of accepting foreign direct 

/investment, which 
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investment, which impl:j.es entrepreneurial control by thf:3_ investor. 

The chief. legislation affecting direct investment - disregarding restrictions 
- ' 

introduced with a vie•-t to national security or for similar purposes - aims at 

preventing the entreprises concerned ;rom being entirely foreicn ventures which 

utilize national resources without contributing adoquately to national '.·relfare 

or, giving adquate impe_tus to economtc progess~ The spirit of these controls is 

refleBted in the absence in most countries of formal discrimination acainst 

foreign enterprises,· except vhe!l Il$t1one.l security is involved or \-then the 

general .econo,ID;ic policy pursued is snell as to rese1~ve certain fields of activity

for dOlJ:!6Btic. e:J?.terprise. Etress ia laid in ClOSt under-dave loped countries on 
·-

the employment and training of domestic personnel. In the case of concessions 

for extractive export industries, more importance is attributed to the financial 

benef:~ts accruing .to the country granting the concession. It is only natural that 

the expl~_itation by foreign,enterprise of national resources, ;frequently· 

exhausti~Je, th3.t. makes little dir.-et o~~ution to a balanced development of 

the country granting'"the concession should be the object of arrangements which 

permit that country to share in the profits realized. 
. . 

· jlhen more radical steps affecting foreig~ investments are. taken, as in the 

case -of_nationalization of industries, this is usually the result of chances .in

economic policy that have a very far-reaching effec_t on pri~ate investment, 

irrespective of: the. source of the capita.l involved. In. recent measures of 

nationalizati-on, the principle of compensation to foreign .investors has 

usually been accepted, but it would be futll~ to disr13gard the difficulty of 

obtaining an arrangement satisfactory to '\)oth _partners (iS to _the adequacy and 

promptness of com~ensation the payment of which ~nyolves the transfer to the 

investing country of the principal of the .investment. 

· Although the ob,jectivea pursued by the less de-veloped co~tries wtth regard 

to foreign private investment are understandable, these. c~untries and those which 

are potential capital exporters frequently do not see eye to eye in the metter 

of such investment. While factors outside .the control of the under-developed 

countries represent a major reason. for the f.ailur-Q_ of private capita.l. to be 

attracted to them in sufficient amount and in the forma. they desire, .there can 

be no doubt about -the -deterrent effect of cer,ta;Ln of the regulations to which 

foreign investment is subject •. It is true tQ.at all the, regulations do not 
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aprear equally serious to the foreisn investor .. apprehensions resarding the 

effect of certain measures, such as taxation, labour regulations and related 

controls may frequently be offeet by the expectation of substantial profits. The 

investor may think himself well advised also to allow fOl" future changes in 

laws and regulations, and the possibility of expropriatj.on without fldequate 

compensation may not ahrays be ruled out. To these uncertainties are added 

those due to transfer difficulties and political instability. 

There is hardly any simple formula that 'dll assure a revival of private 

foreign investment. The laws and l'l:.~~yUlations of the und.er-develor-ed countries 

are the product of considered policy which in many cases has been developed ovor 

a considerable period of tiu:e; and it would be futile to expect sweeping changes 

in this policy. Up to a 'poin;;, chances are possible and may be achieved, 

particularly by international agroeemente, bilateral or multilateral, between 

the countries concerned. The ~eemunte ~t also lead to the establishment 

of mutually acceptable princip)~a reducing the risk of what the investor rray 

regard as arbitrary changes in policy. Risks may also be offset through 

guarantees to the investor by the governments of the capital-exporttng 

countries, and to a more limited extent through tax incentives Offered by these 

governments • 

Little can be done to revive the market for international loans in the near 

future. In fact, such loans are not subject to substantial governmental 

restrtctions, except by certain creditor countries vlhich are anxious to prevent 

a capital export that would expose their balance of payments to ~ressure. Under 

present conditions, the rate of interest and the maturities of loans likely to 

be acceptable to under-developed countries are cor~idered too unfavourable by 

potential foreign subscribers. It al_)peers that a protracted pertod of 

successful experience with other forms of international investment, both private 

and governmental, is required before there will be a resumption of private 

international lending on a large scale - except possibly through a risk-bearing 

intermediary like the International Bank for Reconstruction and Development. 

The effect of guarantees of direct investment by tbe covernmenta of 

capital-exporting countries against risks peculiar to foreign investment may 

be far-reaching; but such guarantees only imply a transfer of risk from the 

individual investor to the government. If carried into effect, however, the 
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guarantees may well serve as a pump-primer, encouraGing investments dl,U'ill[; a 

period of experience required before the potential investors would ascuree. any 

improvement in the "climate" of foreign investments to be endurinc. 

In the long run, ·a. more important stimulus to 11ri vate internatio:nel. 

financing might- result from the modification of policiEIS vrhich are not 

determined primarily by considerations of foreign inveetments. It. has been 

pointed out above that a liberal commercial::policy purBued by capital-exporting 

countries is in the long run·a corollary to :the.ir _atatus as creditor :netions; 

such a policy vrould do much, not ·only to fe.cili tate thEi direct transfer of 

payments due from capital-import.tnt; countries, but to revive multilateral trade 

and thus bzoinc; ·about the international economic. integration that in the last. 

instance determines the general "climate" i'or f:oreic;n investment. , In the 

capital:.importing countries, the pursuance of policies which mitigate the 

pressure on tlie balance of payments appears of particular importance. A 

debtor country w!th an overvalued currene;r sustained by exchange controls is 

not likely to attract f'oreicn capital •. 

/Pert II 
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It has heen thou;:jht useful to illustrate the senero.l d.iscussio::t in the 

preceo.inc pages i·Ti th a series of brief accO'J.nts of the lmm J rc:::uJ.et io:1~ auc~ -

to a more limited. extent - the economic poli.ci.es affectLn,::s f')l'ei_;n in·;,H.;-;1Clits 

tn selectecl less-developed countriee. It is be~.ieved that the ;_tatcn:un'~s 

included offer a reasone.bly C:tccurate indicati.on of the ra"Or_;e :)f policies 

clirectly affecting private forei.:_,n investments in lesu-developea. co,utrLes ln 

vThich private enterprioe plays an important role. The ste,tement;:> refer fen· the 

most part to lavrs, re;.:~ulations e.nd policies relatiDG to equit;y in.~.-ertment;::; 1mc. 

more particularly to direct investments. It shou.lo. be borne -:.n m;nd that in 

several of tho countries in <;_uest10n there is a >-lide ranee of &dmLnU.:trn.ti ve 

discretion, and that accordingly the treatment of foreicn invectmento mcy 

Gometimes be at varia.'1ce ivith policies expreE.:sed &'1d even Ill. th reeulati•)ns 

offi.cially adopted. 

The information st:unrnorized is deri vod in most casen fJ~om off"Lc i.al sources 

but has not been checked for ac~uracy by the tj'JVerr.Jnents concerned. 

Fl1rthermore, in the caee of several c0untries in Aoia and the l~ar East the 

information refers to ctatement:.:: of policy H'hich in some respectr:; have n':>t e,s 

yet been i:m:plemented by legislative nnd executi.ve action. 



A. ASIA MID THE FAR I~S'l' 

Burma 

In Au::::;uct 1949 the Goverm1ent of Bll.rma issued a Btateme.nt on the IJolic;;r 

to1-m.rcl.s -vrivate enternrise in :;eneral t:md private fo::"eit;;n investnents Ln 

particul:r ,Y 'l'h·:.s s~c;atement embod:Led pr"i.nciples contatnerl_ in a resolut~ )ll 

previousl;y adopted by the Economic Council of the Government on 2 Harch 191~9, 

The nain features of this policy may be outlined as follmvs: 

Governmental iiDcl private enterprise_ 

Apart from the manufacture of arms end other military equipment, vlhich is 

reserved as a stete monopol3", the (',overrunent regards eertatn tno_').stries as 

normally within its exclu:::ive BIJhere bu.t vmul(l_ permit prive.te enter:r;J:cise to 

enc;ege in them, either independentl;,·, or jolntl:' with the Govern.r:1ent, so long 

as the Government is 1.ma'l1le to do so al::me. There ru·e ten industries i·Ti thi.n 

thts cate.sor~r, most of vhich ax-a nov in J:i..J.r'Jia. Y 
Further, Section 219 of the Burmese Conr->.tJ.tution stip,llates that the 

exploitetion of "all tir.J.ber and mineral lands, forest::;, water, fisheries, 

minerals, coal, petroleum and other mineral oils, all sources of potential 

and other natural resources" is to be undertaken b;y the E:tate, w::-tile private 

enterpri~Je may operate in these fields only in so fer es exemption from the 

general rule i.s cranteo~ b2r act of Parliament. One of these exceptions ~a 

provided by the Union H1.neral Resources (Grant of Rit;ht of Ex:plo:tac'ion 

Enablin.cd Act of 19~:1l c;i ving the government the power to vTai ve tht; restrictions 

imposed by the Constitution >-lith rec;arc1 trj the mi.nil1(; incLustr:r. 

Outsi<'l.e the rese:cved sector'3 of the econorn;jr, private enterprise is free to 

operate, subject·, ho>·rever, to the control &'ld. d~rect1.on of the Government aG 

implied_ in the country's t'i.VO -ye::1r plan, ·v;hich ims fiJ:-st promulgated. on 

1 Apri 1 1943 end co not i tu te s the 3roundi-1ork for the estaoli chment of a plannec1 

y 
gJ 

See Press ReleaBe of the Embassy of Burma, Hashington, D.C., 16 Auc;ust 1949. 

These ten industries are (1) railva;y transport and the manufacture of 
locomotives, (2) inlancl >·Tater tra.·lSport on "main \-Tater routes11

, (3) electric 
povrer generation, (!t-) commercial radio tranr::miosion, (~) manufacture of 
sulfuric acict, (6) iron and fJteel, (7) coal mining, (C) paper am1_ pulp, 
(9) sucar, and (10) the "extraction and milliDG" of teak. 
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economy. The nE:ture and scope of control envtsac;ed have not yet been 

elab:n·atect, but, amonc ')thor matters, the plan calls for le3i.clati.on on the 
11 actoption of p:~oceseos .::md means of proci.uction sui ted to the eenius of the 

];JeOICle, the avoicL~mce of ovor~concentrat ton in certain oreas leading to 

of th0 intereGts of the 

end. the rn·eventi_on of und.ue conrpetiti_on to the cletriment 
1' 

co:m.tr;·/ .=1 

Foreic;n enterpri_oes ·~/:1ich either o:perate in the fields open to private 

enterprir:::!=J in ::;eneral or are permitted to e:ngage in activities normally vlithin 

the governmental sector are subject to the follmring condi tionL: 

1. to be 11 Solf-sufficient o.s regards foreicn exchange reg_uired for 

capi_tal ex:penditure 11 ,Y 
2. to 11 take adeg_uate measures for trainit1(_; Sllfficient Burm.ans in both 

the ad.mini<>trative and technical fields 11 ,-:J and 

3. - not t') import um;l::illect labour from aoroao .• 

Generally speakine;, there is no rtc;id reg_uirement rec2.rdinc the participation of 

domest~.c cap.;_ tal and of Burmese nationalf:; i.n manac;ement and control. An 

exception to thi.s is founc. in Section 219 of the constitution irhich stipul&tes 

that at leco.st 6J per cent of the capital in enterprir3es especially perrai.tted 

to operate in the state sector by pc:Tliamentary sanction mu:,:t be ovmed b;;r 

Burmese nationals. 

Ina~~me!!-tn to _forei;-@_jnvestmentt!_ 

Uithin the sectoro of the economy open to prtvate enterprise three major 

concesroions may be offered to attract foreic;n investments. First, foreLcn 

inveetors establishing joint undertakings with the GoverP..ment or >rith private 

domest·Lc intere~Jts are offered special facilities in marketi_ng their products. 

Secondly, the Burmese Government wLll undertake not to nationalize a foreicn 

concern vTithin a period of time to be de-~erminecl by individual necoti.ation. 

Finall,y, the Government is also i·Tilling to discuss other methods of assuring a 

foreicn enterprise oecuri t;y of tenure for a defin"L te lencth of time vrhich will 

be suffici,ent to enable the latter "to eern a reaGonable return on the capital" 

y ~;To-Year Plan of Economic Develo~oment for Bn~, p. 21. 

?} Recolution oJ.' the Economic Council, 2 lJfarch 1))1:9. 

'j/ no solution of the EconomLc Council, 2 March 191~)1. 
/invested. 
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-1nveste,1. AltlF'·Ut:;h the D.fuu-:ssion oi fc:-::.~ei~n capital i.n~;o Burr.ta c.oe_; n0t requir0 

in pr:nci_plr; the exa:n.in::tti.on of every indiv~d.ual case OE its o-vm merLts, 8C irJ 

the? c.--.se i.n India, inC.ivic1wtJ_ foreign e:lte::·rrise::; have to ner_ioLLcte ::e-pc_;ratel;;-

ili.th the D~1.rtleGo r_'-ove:::·n:rlOllt vTith ::espec~:- t·o the specie.l 2GCUrity GUarantee 

'-~.'r"-"jJ..'e i.e YlO e::q\15ci t und.erta};:~-~1g thE\t foreign invectmcmt -v;Lll enjo;I 

LO."l-d.t~;c::i_r::~1l9tory treBtlil?nt in ocHer rerrp~acts., bnt no off·J.cial statemonts to 

the c:Jl.tr,"r;:r have lleen ma,l.e. 

1'he recont, applh~ation of the Governme-nt' c policy on nationalization d.oes 

not appear to h'l\Q L'e8n -v:i thout di.fficul:~i_ec. ln June 1::;48 the Burme2e Prime 

Hia'U::ter, ~:r. Takln Nu, stcL 1~cd 'La ~onnex{_on with the Anr~lo-:OuruefJC Treaty that 

the pa,1nent of cquitab\e codpenr:at-Lon for natLoLalizec1 forete:n :pl~operty -vras in 

nat-1.onalizat-Lo:l_ of the tesk consortiu.r.1 in rrhic~l four 13r L tish corrr;;:mles and 

one Drltinh-nlfnacerl c.:mce:::"n ~:e:r.~ involve,-:_ 1-icn~e re:;?orted. in the ;rn'i_dc1lo of 1?49 

to be still in procc;::;s, tr.G (!ovenrr:lel1t re;_;·Jrte<Uy Lav~-IlG offered. come 3) million 

ru:poes !'iS eeair:Jt the eva11.1at.-Lon of about 60 mU.Hon h;:/ the companies concerned. 

S-i_milaT·ly, the con';?onsation to for!iler Ind.ia~l land·Jim-Jrc 11s a reu.l.lt of the 

nationalizntir.ln of land still rema'_ns to be settled, One point of di.spc1.te 

.arises out of the Go-,e~·rilllEmt' L allec,e1 d.esiro t8 pay eompen.>st-;_on ln the form 

of c;ovorn.nent bJ11ds. lu'l inte:ree;tinc cese involvinG assurc.mce ac;ai.n;:;t 

nattonalLzatton Ls offered by t:1e :Bur:r1a OLl CorJ.pcmy, a foreiGn enterprise, 'VThlch, 

havir~c cpent 1.8 nill-i.o:1 by lr:.te 19~f8 on the reconc;tr,wtion of L ts refinery 

inst.<J.llrlent.s, ,s,J1l8;ht from the Go-,er:nrnent c. 25-ycar e;uareJlteo of :private 

·):oE;-:'atl.on in at'~clition to certain financ;ial assistance. 

~XCE9.~~E~~_£2E_~ 
f~ccorcHnr; to tho official state:mel:t, foreic;n ent.el'prLses i'rill be allovred 

to remit d i. videnls ah.r,JE'.d r::.nd "co talce n1on.e::r out of the country for the 

IJJ.rc:w.se of fo:c-etcn ec;_uipm.ent and rene-vml". The question of wi thdrc.n·ml 

of c;:;,pital, es distinct from trausfers fo:c rnrclwse of equ:pment, is not clear, 

h:111ever~ Nor Ls it clear if the:.·e Hould be Oil upper limit to the yield 

transfe:rabl'3 abrac..d. ~11J:le excha:.."lCe control, '"hi.ch i.s all-emb"~acine, vras 

0ene::cally tic;htened -~n tLe latter half of l)l4c, but 1.nforJ11.-e.t-Lon is lacking 

as to the spec-tf-:c polic~_es apr·lied 'Hi th reference tci existing investments. 

/S Lmilarly there 
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Similarly there has "been no definite anncu.YLcement re3arctinc; the remittances 

lfhich may be expected in c:mnexion 1-lii;,h fu:trtre investmants. 

Cr:ina 

Despite the pr6csnt -cm.so-:tled. concitions which may render a discussion of 

the ce.r.;;e of China offers a usef-:J~ t-)x5Jllrle of the evolution of policy t c1.;ard 

foreign ir,.;cr:>"!-,ment in a J.ess-deYelo:ped country.. Undc~r the old system of 

ext~aterritoriality tl:'.e G:;-;.-e!'nment v.·as most reluctant both to increase foreign 

indebtedness and to [}.:a:-~t liberal conditions for foreign direct investment 

insofar as the lat.ter 1-:as subject +;o Chinese7 la.,., ~ With the a-oolition of 

extraterritoris.:Lity in 1943; howev-.;;.c, the. Chinese Government became increasingly 

aware of the urg<3ncy of establishing a system of laws definin3 the status of 

foreign invest.rrnr.:~so 

Now ree.uJ.et.ions a.mend.ecl a Government resolution of 1930 which had imposed 

certain rest,:>::.ctlons on dl:-:-e.ct i'oreign i:avestmo::1to :;;>urely foreign enterprises 

as well as joint fo:-.eign a.::<L doraestic enterprises were admitted into many areas 

of economic aatlv.ityo In 1944 the Gover~t adopted the "Principles Governing 

the First Starp of :Post~war Economic Recons Lraction" in l·rhich a policy. of 

welcoming foreign er~erprise was ~eaffir.med and the areas oren to such enterprise 

were defined. A new Com}?f-J.ny la;v and. other related lmrs promulgated between 1943 

and 1947, as .1'rell as a Treaty of Friendship, CollliDel'Ce and Navigation with the 

United States in :946, sousht further to establish a le3al framework favourable 

to foreign inVestments. 

Under the ne'lf arranGements fol'eiGlJ. nationals (including "juridical :persons'' 

in the form of forai~ corporations) became free to engage in business 

activities, subject to a few specific limitations. Administrative discretion 

in _controlling these activities 'lfas retained. by the Government, however 1 throuc,h 

a provi.sion of the Com:_pany Law authorizing the Government to impose restrictions 

on the localities in which foreign-owned concerns mizht operate and on the 

activities in which they might };lUI'tici)?8te. The construction and or:eration of 

railways were reserved to Chinese-owned enterprises except under spe-cial 

concessions. Inland navi38tion and coastal shipping were also reserved for 

Chinese nationals. Althou[;h air transport between d.omestic points was reserved 

to domestic airlines,· other air transport p:perations by fo:):'eign enterprises were 

/permitted, subject to 



;permitted, subject to cGrtain ar::.~anzement3 defining the scope of such activitie3. 

The area of permiesible foreicn activF.y in otl1er :ir1dnstries in Ch~.na was 

define(. in the "?rinciples11 adopted in ls;4l~ and vm,s !'urtl:er specified in an 

ofi'icial datement in Auc,ust 1947. A nu:n.;.ter of industries were desirnated f:;r 

exclu:J7ve ope:r.ation oy the Gv:ermumt, including the main railway lines, 

la::.·l(e-<;cu~.e hydroelectric pO'Her :phnts, mining (including :petroleum) and arsenals. 

'l'he mininc code provided) hovrever, that fcreizn carital might :participate jointly 

1dth dcmectic capital in certain t~r:pes of etate-operated enterprise in the form C'f 

joint-stock co:~.·pcrat~.or:s, although it is not clear whether it was contemplated 

that foreicn ca}_JitaJ. should have illore tl1an a L'L'.nority interest in such cases. It 

J.,:ay be observe'i that \Tith the exce.t!-tion of mining and petroleum the sectors 

d.esignated for coverm1.ent 011eratLm are not ty}_)es of activity which are likely 

to attract :privB.te direct invest:me:at at present. Borx·ovrins from foreign private 

or E~overDID£ntal cou;rces to finance ChineF.~e Govorl1Jll0nt activities in these spheres 

was, of course, not c.:cclwled. 

A second cateJ(1:'..'I of :i.;:<lustries was reBervcd exclusively for operation by 

Chinese natior1a~s, inciu.d:ins fiahe:..·ies) for(;ifltry, }Jllolic utilities in oertain 

cases, and und.er ce:rtain circumota.J.ces other "enter:p1·iaes of a monopolistic 

naturen. The latter :provision clerived from the follmdng clause in Article 144 

of' the Chinese Constitution; 

"IVblic u~:ilities and other enterprioes of monopolistic nature shall, 
as a prir.~.-::iple, be under pul'·lic ore:~.·ntion. The same :may, if permitted by 
lmr, be O:feratod by citizens.u 

All rerrrainin3 ind11stries forlllBd a third categcry open to foreien investments, 

ar1d. the GDVel'lm:eHt statea. eXl)lic:i.tly that investments would be v~elcomed 

particularly in lar3e-scale ma~ufacturin3, more especially of motive-power 

machir1ery 
1 

tool-making machines, automobiles, locomotives, aircraft and 

stea.m:::hips. 

The !3Uope of foreign enterprise in banl:ing and finance was also changed by 

the Ban2:ing Law of 1947, under which foreic;n barJ.ks were :permitted the same 

sco:pe of o:peratiolls as native banks, except that the former were prohibited f'r:::~m 

conducting business as trust com:panies. The new law also provided that foreign 

banks could not receive de:9osits in forei~jll currt:ncies or deal in foreign 

exch~ge with:mt special permission by the Central Bank of China; but in :practice 

fcrei~l banks were :permi ttecl to deal in forei,sn exchange' subject to the genEJral 

regulations of the. Central l38.l1k. 
/The legal status of forei~ 
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The lec;al status of forei3U nationalo with resp:;ct to real pro:perty ri3hts 

also underwent a substantial ch<:\Tlge follo\ving the treaties of l943o Prior to 

this date forei3n nationals had the right to rent or o\\rn :r.eal p:roperty only 

in the concessim:,.s and settlementso In other areas aliens had no rigb.t to 

acq_l'.it'e o::- J?J.Jch<".se ~:.anct, alt:'!.ough they cou:..c1 :9';.X'ch~18e a remcle:o:~~-al dw·elling~ 

They wc:;J..'e rer:::nitted, ho-wever, to s.·:;~_uir·e a "2.!:'1ase :::.-r: pe:rpet·xLty" in land. 

Under the I.Ja':;· position a:t'tsr 1943 foreign m.tio::1als onjoyeJ the :':'.i§ht to acquire 

and hold rec.l p:roperty t::n:·m.:tghout tne CO'.li.Tl:iry B.:nd ex~_s-i::.ing leases in per:petuity 

were :replaced by new d.aed.s of . mmersl:iipo The right to acg_uire land was made 

conditional, ho":-rever, on the extension of reciproc;al t:ree:t:nent by the country 

of oric;in of the enter,J?rise conce:c:~edo 16.ni ·tenw..·e e.lso remained subject to a 

law· of 1930 :providing that aliens m"J.y :r,.ot m-m or lease ag.L~~.cultural land, 

forest areas, :pastures, fishing w·aters, minin.3 areas, salt fields, and land 

de siena ted as a 1'military zone 11 
o 

The Chinese Comp~l~ Law .of 1946 in~osed certain restrictions on the 

participation of fo~>=·'-[,11 ca:0ital in Chinese companies. The main feature was 

the requirement of domici:e ~ Thus, in u lim:l.ted-liabili ty company ('tvi th five 

or more shareholders) more than half of the stoclrJwlders ,' half the directors, 

all the ruana2;ine:; directors and the chairman of the board of directors \-Tere 

required to be residents . of China. The chairman of the board also was required 

to be a Chinese citizeno Similar restrictions applied also to other forms of 

organization under the Chinese Company Law. 

Prior to 1.943 ;f'oreiGU investments in the concessions and foreign 

settlements enjoyed virtually tax-free status. Following the abolition of 

extraterritoriality, the J?=evailing principle became "national" treatment of 

foreic~n enterprises. There have been some reports, hm·rever, to the effect that 

the aclministration of the income tax subjected foreic,n enterprises in the form 

of branches to discrimination by computing the rates of taxation of such · 

enterprises solely according to the amount of income, whereas in the case of 

Chinese companies the rates were determined bY the rate of return on capital. 

Under the prevalent inflationary conditions Chinese concerns were permitted to 

readjust their capitalization, thus falling into lower surta.X brackets than 

foreicn branches. It may be. added that the Sino-American Treaty of 1946, in 

addition to establishing the principle of national treauuent with respect to 

taxation aJ..so contained- a provision that taxes or other fiscal charges levied 

/on foreign enterpriser. 
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on foreir,n enterprises shall not be impnsecl upon or measured by any income, 

pro:perty or other criterion of I;joacureraent in excess of that rea.:JOnalil:r 

allocnble to foreign enterprises operating in the territory of' each co1.mtry. 

In respect of the remittance of yields or return of' the principle of 

forei::Jl :!_nvestments the ChinGse G:Yrerm:aent' s declaration of Auguut 1947 on the 

J?Olicy toward foreign investments contained the following statement: 

"In principle, profits yie.ld_e,l by foreign investments in industrial 
enterr:r lses in China may be remitted a'broado During the period of forei3n 
exchange control such remittance, of .Jc'Jrse, is subject to restrictio:ns~ 
However, the Chinese cover:llll3I:_t is drN"wing up regulations whereby an 
ap:proJ?riate proportion of profits realized from foreign investments in 
industrial c:nter:prioes may be remitted to the col.mtry vrhere such ca:Pital 
Ol'ic,ina+:;es," 

:Decause of the pressure on the country's balance of :Payments the Cninese 

Government found it necessary to im:pose strinGent foreign exchange and trade 

controls at the-encl of the #aro Under this regime remittances on fore1(3Il 

investments since the end of the war vTere negligible. At the end of 1947 

it was reported. that it ivas impossible for foreign fi:t·:ms to remit profits or 

to withdraw their ca ];)i talo 

The Sino-American Treaty of FrielmsbiJ, Commerc0, and Navigation, signed 

in Nover:1ber 1946, contains mune::ouc provisions relating to the status of 

foreign investments. In most re8pects these are similar to those in the more 

l'ecent treaty between the United states and Uruguay which has been described 

tn a previous section. 

India 

The basic policies of the Indian Government relatin.:3 to foreign investments 

have been expressed in a statement on industrial policy issued by the lv'.dnistry 

of Industry and S~pply on 6 April 1948 e.nd a statement by the :Prime Minister to 

Parliament on 6 April 1949. The posi~ion, as indicated by these official 

statements, is the followinG: 

Governmental and private entet>,J?Eise 

Accordinr, to the statement on industrial policy, the Indian Government 
..::> -

reserves. exclusivef-y to itself two major fields of activities, ·ooth of which are 

pl.'esently in the hands of c;overnmental enterv.cises: the manufacture of mil:i,tary 

eq_uipment and the mmershi:p and. mana~ement of railways. In addition, the 

G~VeTnment alone will be responsible for the establisliment of new enterprises 

/in the follovlin.g ;lndustries, 
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in the fallowing induetri e s 1 allowinG :Pl'i Va te _ opera ti qn . only when itt . i B 

conoitlered. to be in the national intere:Jt to do so: (1) coal production, 

(2) iron fu~d steel production, (3) aircraft mBllufacture, (4) 8hip-building1 

(5) the 11w.nufacture of re:dio and tele-conrrnunication equipment, and (6) mineral 

oil p::.'oduction. These provisions are not aimed at foreign capital as such, 

but the General e:x:cluoion of priYate enterprise :from these particular fields . 

ap}!ears to imply that foreign capital or, at any rate, foreign direct inveGtment, 

should not consider these fields as oren to it except possibly to a very limited 

extent. 

Existinc enterprises in the oix industriel::l mentioned above will be allowed . 

to contii1ne operation for a period of ten years at the end of which the whole 

situatfon is to be reviewed. Should the Govenunent then decid.e Upon the 

nationalization of any particular ente1·prise 1 fair and. equitable com;pens.ation 

would be paid to the private owners. 

All induDtries other than those mentioned above 'Will nor.tnB.lly be open to 

private enterprise. Subject to the condith-tcns described below, foreign investors 
I 'may enga13e in the same activities as domestic private enterprise.. It is the 

expres:Jed. intention of the Indian Government, however, that governmental 

entf,rprises should play an active role ·in a nUl~ber of industries such as the 

ma.nufactUl·e of fertilizer's, drugs and synthetic :petrol; certain.governmental 

enterprises"in these industries are already in e:x:!stence. The State, which 

already controls the genel'ation and distribution of electric energy 1 ·Will also 

exercise control over a number of industries which are regro:ded as "basic" in 

view or the national significance of their location or the high degree of 

teclmical skill or large capital investment required. The nature of control the 

Goveu:unent 'Will exercise is not described in detail in the official statements 

and is still beii16 evolved)/·. 
, I 

1/ The list of industries in this category, to which others may be added _later, 
- nov consists of the follo,nnc: (1) salt, (2) automobiles and ~ractors1 

. ( 3) :prime movers, ( 4) electric enijine.erine, ( 5) other heavy machinery, , 
(6) machine tools, (7) heavy·chemicals, fertilizers, and ]hallmaCeuticals and 
crugs, (8) electro-chemical industries, (9) non-ferrous tletals, (10) rubber 
menufac~ures 1 (11) power ~~d industrial alcohol, (12) cotton and woolen· 
textiles, (13) cement, (14) sugar, (15) newsprint and :paper, (16) ai+ and 
sea transport, (17.) minerals, and (18) i:q.dustries related to defence. 

/Control o:f' entrz 
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TLe division of the economy iul:.o sove:·el sectors, within each of which 

r-r~vate entorprjse is assigned. a dil'ferer.t role, LJaY Ml"Ve to ind.icate to the 

forei,~n investor llhether any contemplated. ventt:re is likely to moat Vi th 

acccr-tcnce on the :vart of the Indian Govern ... 'llent, In tl1is cc:nnexion, one 

cl:nl'acteristic of official J!Olicy to1·rards foreisn inve,stment w:.:to;l h!!S ba~:a:. 

c;i ven c;roat em:phaEJis is esJ?ecially relevant. This is the :policy of jud,:;ing on 

its mvn :merits every individual application by 1'oreicn investors st:~ekinc to 

establish an enterpriae. The criteria by which such e.pplications for entry will 

be r.crntinized. are not yet kno'Wn. But same light may be thro1im on this question 

by the statement that, at this stage of the country's econom:ic deYelop:J.ent, 

paxticular elllphaois will be c;iven to "t~1e :production of capital equir-ment, of 

coods satisfyiDG the basic needs of the :peopJ.e, antl of co:rr.modities the export 

of 1Thich '-rill increase earnings of fol·eign excha:nJe" o 

f?l!<?L_affect=!F..;;.'S_o.:!:~.~&:g:, c..c:.r~:_9J a;~.~.!:~~,nn~l~ ... o!. f.o;rei~ enterl?,rises 
Foreic;n en·terpriues admitted ir.to I:nuia pursne:i.lt to the conditions 

Ciscusoed above are S".lbject to certain further requirements. Fi:t•st of ell, 

forei311 concerns are rBq·uired aa axe Indian private anter:prises, to observe 

the conci tiona laid do~m in the general statement en industrial :policy a In 

ac.dition to this, the official attitude is that "as a rule, the major interest 

in m.'nol·ship and effective ccnt1·o1 should always be in Indian hands". In this 

cOJ."L'rlexion it may be of interest to note that in the case of shipping only 

compvnies vhich are o~ed by Indians to the extent of 75 per cent of their 

equity ca}?ital are considered by the lndien Govermneut as 11 Indian shi:t=IJiD{S 

COlll:9flllies", and that a licensins systom lras introduced. in 1947 with the 

ulttrr.ate objective of reserving coastal shipping to Indian companies. rrowever, 

as 'tvas pointed out by the Indian Pl'ime Minister on 6 A})ril 1949, there would be 

no objection to "foreign capital hnvi11g control of a c:oncern for a limited 

period., if it is for:nd to be in the n8.tional interest, and each individual case 

'Will be d.ealt with on its merits". 

Although no "hard and fast rules" have been :preGc:ribed on the question of 

owel'ehi:p and control, the Indian Government does appear to insist upon "the 

traini~~ of suitable Indi~n persormel for the purpose of eventually replacing 

forci8n ex:pel'ts" whose empl)yment 1 ~here Indian persormel is not available would 

be :pertJ.itted. It would seem that thin requirement a:p:plies to existing as 

/\leU a3 
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A1o.rt f1·om the above restrictions, ne:.thor the 1948 statement on industrial 

p:JUcy 1 nor the later statement by the l'J:ime Ministe1·, contem};llates anything 

otller them "national" trea.tm.ent both to e:xioting and to ne'\r foreign enterprises 

which hcve been duly a&~tted. 

:C;,rchatt''e control .......... ·=m. ,___......~-----

Foreign investors vere assured by the Prime Minister's statement of 

Aw-;nst 1949 that remittance of :profits and capital vrithdrawala would be aJ.lovea, 

the e:xact extent to be determined by the fol~eit::,'Il e:xchaDGe position of the country. 

It was also stated that reasonable facilities of tra."lsfer would be :proviOed in the 

case of' compensation proceeds from any act of nationalization involving foreicn 

investors. It would seem from this staten:ent that the latter type of transfer 

may be eiven a high :priority if e:xchange control regulations are in fo:):'ce at the 

time. 

All remittances from India are subject to arJ].Jroval by the Exchange Control 

authorities. Until recently 1 at any rate, 1'oreign enter:pl•isea, whether br&""lches 

or locally incor}?orated companies, have been a"ble to remit profits and 

dividends):./ On the other hand remittances of interest and dividendo on 

securities ow.ned by non-resident individuals in the dollar area have been 

linlited. ]'Urthcrmore, remittances of capital of all types to the dollar area 

have been rarely pel~tted in recent months. 

Pakistan ---
]3a,sed :paJ."'':.ly on the recOlDlllendations of the Industries Co:nfer€mce convened. by 

the Govenur.ent in December 19471 the Pckistau Ministry of CollllD.erce 1 Industry 

and ·vrorks issued a statement in April 19481 which expresses the cttrrer.t :policy 

of the Pa1~istan Government on tl1e subject. The :position of private enteJ:!lriae 

in general, and of foreiGn cepital in particular, Within the framework of this 

:policy, may be described as follows: 

Goverrm:.ental and :pri ·rate enterT'ri se 
~ ............... ·-- .. .. .... ..--,.....a:..-.., .... -

In common with the GOVel'!llllents of a n'lllll.ber of other less-developed countries, 

1,/ It is ro}?orted, however, that a r~;~cent law limits the dividend~ of public 
limited liability companies to the uvel·age wmual amount durir.l\3 the period 
f~com Apl':il 1946 to Harch 1948 or 6 per cent of paid up capital, whichever is 
hicher. As yet tbis recrula:t;,ion is re:ported not to _have been ap:plied to 
:private limited liability companies. · 

/that of Pakist~ 
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that of Paldstan approaches the :proble-'.1 cf orcenizing tl:e ~tional. econOiny "Witl;l 

the premise that centralized ~1il~ is best suited to the requirements of a less 

ce'Velo].::ed country. The Go'Ver:nment h[l.S- C8CideC1., ho'We'Ver ~ to limit its O'Wll 

acti'Vities in- the follo'Wing lTJalmer: 

1. "For the present11 the Go'Vernment 'Will u.."1dertake to O'Wll and o:perate only 

four industries: the t:anufacture of armo 
1 

the generation of electric 

eEercy, the lJla1ufacture of railway wac;o...'1.s, and the production of 

teleco~n:unication eqUipnent. 

- 2. In addition to the above_gr~m:p of ir.dustries,- the Government cruns and 

mtnages .the_ countr.y's railway lines; the nationalization of road and air 
' . . . 

transport is still in XQ'ocessj and the nationalization of river transport 

'Will be. examined at a later stage. 

3. _The Gov_arnment tmdertakes to exercise its :power of control and :planning, 

for the present, in recard to 27 industries, covering public utilities, the 

extraction of ra'\-r materials, and mout brenc.hes oi' manufacturing)/ The 

control .. w.t..:U relate to such :me.tters es ~;te eBtab:;isl1.ment ·of production 

tarc;ets 1 industrial location, the allocation. of Iriaterials in short supply 

and the maintenance of fair labour stro1daras. 

4. ·If private initiatiye is not readily forthct:mdng, the Government will 

~set,u.:p a limited number Qf stanoArd units more as a means of attracting 

:private enterprise than for any other purpose''. 

The above policy has found practical expression in a number of electric

;povrer c;eneration projects undertaken by the Govermn.ent 1 the contemplated 

establif!hment of jute and :paper :plants 1 as well as same other manufact;urine 

tm.derlakings; and the projected establislunent of an Industries Promotion. 

Corpol~ation to operate these enterprises; As for any :possible extension of tll~ 

nationalization :process, an indicetion'may be found in.the statement.that 
' ·' . " 

"there is genera1 agreement that monopolies and public utilities are, par'l;iic:ularly 

suitable for nationalization"o 

~tations on foreiyr},. ent.enz~~ 

The above d~rcation of the respective spheres of IJ:i:'ivate'and State 

act~vities may serve as a ge.."1eral indication of the scope ·uithin which l?l'ivate 

foreiGn direct investment may el.'J.ie-ct· to :play a.part. While foreign capital. i~.: 

1/ Authority to control these industries was confel--red 1Jy the :pasooge .in 1949 
- of the Developnent of Industries (Federal Control) ,1\ot. - . 

/welcome, 
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welcome, in the industries not reserved. for state operation, certain condltions 

have been laid do1m by the Pakistan Covelmltmt which must be observed by foreign 

enterprises. These are briefly as follows: 

1. Fvreicn enterpriaos must refrain from establishing monopolies which, 

in the opinion of the Pakistan authorities, are "particularly suitable for 

nationclization1
'. No attempt, however, seems to have been made so far 

in defininG the term 11monopoly 11 
• 

2. Traininc facilities must be provided for Pakistan nationals by 

foreign firms. 

3. Foreic;n enterprises lf.llolSt provide for the participation of indigenous 

perscn.TJ.el on both the e.dministrative and technical levels. In a supplementary 

official statement in Deoember 1948, this ruling has been somelihat relm:ed, 

and forei(3l1 contrcl in the form of ma.nagel!'ent agreements '-Till be allowed 

for the ne::t ten years so long a.a forejgn enterprises undertake to provide 

the traininG facilities for PaktliWte.n natiOW-lls ~ 

4. AIJart from existing forei~5!1 e1:t~n·p.;,::\ se->s a.'1d any fut'l1re transfers in 

ovmership of the same, to which this recuJation does not apply, al.l nei-r 

investment projects, including the extension of existing foreign firms, 

must provicte for the partioi:pat:ton of ind.isenous capital. In the case of 

thirteen specified indust1~es 1 an opticn to subscribe 51 per cent of all 

classes of share capital and debentures should ordinarily be offered to 

Paldstan naticnaJ.s ):./ In the case of all other industries, the :percentage 

is to be 30 J:)er cent. In both cases, hovrever, if domestic capital is not 

forthcomine, foreiBil capital may1 with the approval of the covernment 1 take 

up the balance as well. It has flll•ther been officially stated that there 

would not be any undue delay on the :part of the government in examining any 

partictliar case claiming exemption from the above rule and in giving its 

approval irhen this is deemed. j'.lstified. 

It seems from the above description ttat the Pakistan Government envisages 

the participation of foreien capital in tho co~~try's economic development chiefly 

in the form of joint enterprises with domestic capital. Enterprises of exclusive 

"iJ The industries are listed as follow·s: cement 1 coa11 cotton spinning and 
weavinc, fish canning and fish oils, generation of electric power (other than 
hydro-electric), glass and ceramics, heavy chemicals and dye stuffs, minerals, 
presel·ved and prepared foods, J'OI·rer alcohol, shipbuilding, sugar and leather. 

/foreif!}l 
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foreirin ·ovmership will be e.llovied, but only as a restut of the exigencies _of the 

present stage of. economic development. The requirement of the participation of 

dorr,eotic capital, as far as the present po} icy is concerned, applies equally to 

all classes of debentures cind shares irrespective of their voting power. 

Inctuce!:le:nts to nei-l investments ---·------"'..------
The Pal:istan Goverr.unent is prepared to offer a nUlnber of inducements to 

foreit;n e.s i:ell as domestic en-terprises. The measures may include: 

J. Goverrm10nt surve:•s of resources which 1 in a munber of cases, have 

already been conducted vrith the help of British, ,1\merican and other foreign 

corporations; 

2 ~ Pert development; 

3. Government purchase ot Pakistan-produced eup·pl ies; 

4. Government help in see\n"ing factory sit&s, po-vrer and other facilities; 

5. Govel'n'nJ.ent promise of 0 i ving CQaf;ille'"-i<m to clainis for tariff 

protection; and 

6. Tax relief. 

Recarding tax relief, the special proVisi~~ are (1) for new industrial 

undertakinc,s 1 exemption for the first ~ive years from income tax, super-tax and 

business profits tax 11 on so mncb o:r their profits as does not exceed 5 per cent 

of the capital employed", (2) permission to make an initial special depreciation 

alloirance of 15 per cent on new buildings erected before the end of March 1953, 

and (3) permission to make an initial special depreciation allowance of 

20 per cent on plant and machinery. 

E~ch~e . .£2nt.!Q1 

In its ste.tenent on industrial :po.1.ic~· of April 1948, the Pakistan Govel•nment 

undertook to llallow facilities for the remittance of a reasonable proportion 

of profits to cmmtries from which capital. is dra.im". No announcement has been 

made on the quent;i.on of capital transfers. The:::e is as yet no official 

interpretation of the term "a r~Sasona.b 1 e I'ropcrtion of profits", nor of the 

priority i·rhich vould be accorded such trans:'ers in the event of exchange 

stringency. 

/Conclusion 
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Comnent inG on the effectiveness of the Govel'Iunent' s :policy to induce 

fore ic,n ca:;ti tal to enter Pakista..'"l.1 the Pakisten Prime Hinister remarked. in his 

address to the first session of the Council of Incl~~tries in September 1949: 

"Ac~ vantace has been taken of this :policy, but not to the extent \rhich vas 

expected. Conca tions abroad i-Thich would induce investors to export ca:pi tal in 

large blocks for investment in productive enterprises here have not so far been 

ell created11
• From this statement 1 it would seem that, in the opinion of the 

PaJ::istan authorities, the ex1t1ting policy towards foreign capital should. be 

sufficiently effective if onJy conditions in the capital-exporting countries were 

more favourable. 

Ph}lip;pine_? 

Although there are a nrtmber of restrictive features in the official :policy 

of the Phili:p:p:ine Government af:t'•ct:.i.rls fo:-"19 if.:,.-11 investments 1 most, if not all, 

of them have been eliminated in the ease of :1.n'HH1t!nents by United States 

nationals and enterprises. Prior to the est:i:.;1iohmcut of the country's 

inde:pendence, United States investments in the Philippines were accorded equal 

treatment since the country was a United States :possession., The 1935 

Constitution, hm·rever, irhich a.fteoted otller tlilln United States nationals and 

enterprises, stipulated that a minim\:m of 60 :per cent of the ownership of 

enterprises encaced in the exploitation of all.natural resources and in the 

operation of public utilities should be in the hands of Philippine nationals or 

Philippine-o'\med ente:r:prises. Folloving the establishment of' Philippine 

independence in 1946, an executive aereement '\·ras concluded. with the United States 

by 'Hhich the constitution ivas amanded, following a plebiscite·, to provide that 

the eXI>loitation of all naturG.l resources and the operation of public ut;i.;l.ities 

should be open to United. States nationals and enterprises on the basis of 

equality '\'lith Phili:ppine nationals and enterprises as well as on the basis of 

most-favoured-nation treatment. Uncler the surr.e agreement trade between the 

two countries is on a recirrocally free basis for a period of eight years 

beginning in July 1946, with decreasing trade preferences for another twenty 

years thereafter, It ,.ras also agreed ·that no exchange control should be 

introduced in the Philippines affect:ing transfers to the United States vithout 

the prior ap:pl'OVal of the United States, and tne Philippine peso \·lt;l.s to be 

-stabilized in relation to the United States dollar, 
/The constitutional 
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The constitutional restr:!.ctions refe:~re-:1 to above,, which have been removed 

in the case of United States nationals rnd business firms, remain effective in the 

case· of all other foreic.n enterprises: except presumab]y when the latter assume 

the J:?ole of minority interests in joint operation vith United Ste.tes capital. 

Tht1s, rene:..'8lly Sl'eal:inc, non-American foreic;n direct .investrlle11'~e are excluded 

from the extractive·and mining- industries., the generation of electric enercy and 

the ope:~ation of other public utilities. ·Other restrictions refer to the 

ovrnerohip and-lease of private end public agricultural land and, though not 

entirely directed at foreign investors, nevertheless affect them to a large degree. 

Apart from the constitutional provisions 1 several different land. bills are novr 

before the l)hiJ.ippine Congress~ One of these vmuld empower the Government to 

sell land beloncing to foreigners by auction without the consent of the m-mers. 

Another vou.ld give the foreign lar~d ovmers one year's grace to dispose or' their 

property, 

In addition to the restricticna on tho m·nership Etnd utilization of 

public and private land which tend to milita-1:-t~ aee:i.nst the operation by foreign 

enterprise of large plantations, the Philippine lavr also excludes from the 

retail trade all enterprises which are not ~H;ned by Filipinos to the extent of 

75 per cent of their capital. vlhile this may affect the direct distribution 

by toreiGU :manufacturers of their o1m products on the retail level, the 

immediate objective a:p:pee.rs to aim at supplanting Chinese retail b1.1Biness by 

Filipino ente:rprise. In the case of banks, 60 per cent of the share capital. 

must be mmed by rhUi:ppine nationals 1-rho m·ust also constitute at least t~·ro~thirds 

of the directorate. Existing banks 1 hovever, do not have to conform to these 

requirements, :provided a license is obtained from the Central Bank permitting them 

to continue in business. 

Finally 1 enother law ~-ras passed in January 1941 excludi."lg all persons not 

nationals of t}le Philippines or of the United st~tes from enc;aging in business 

in the public markets for rice 1 hemp a11rl otl::.e:c coeds. This law also appears to 

have affected mall1ly Chinese nationals. 

~he Philip:pine lai·l also p:mhibits any pel."'aon, association or conwany to . 

operate or engace in any business unless 60 per cent of t~e permanent personnel, 

includinG officers 1 clerical wort::ers and labourers consist of Philippj.ne citizE;'n.s. 

The nstrictions on foreign investments mentioned. above do not appear to "oe 

/derived 
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de:ci. ved from an:,r ceneral policy to e:::teud the ecouomic activities of t"le 

Goverrunent at the expense of pri vo.te en~E:'ri-JrL::e, On the contrary, govel'Iunental 

prononncements on ind:u.strial pr)lic;y have al1va~rs been to the effect that the 

cover.nment -vroulCl ini ti.ate and develop only such venture a ac private initiative 

. and cupi tal are umvilling or unable to undertake, in &pi te of the constitutional 

provision that 11 the Stste may, in the interest of national -vrelfare and defense, 

establish an(t operate indust:cies and means of transportation and communi,cation, 

Pnd upon payr:1ent of just compensation transfer to :publ.ic ounershi:p "U.ti.lities and 

other private enterprises to be operated by the Government",Y At one time, 

the Philippine C-overm1ent in fact an..'1ounced that lt uas :prepared to leace, sell 

or :pla.ce under :private manac;ement all government-owned enterprises o:peratillf; at a 

profit wtth the exception of those in cen~nt-making and. rice-marketinG. It may be 

noted, h?vrever, that both the Phil1.ppi.ne Relief and Trade Rehabilitation 

Administration, set up in Aucust 1?47 aG a f50Vernment traclinc; company, end the . 
National Development Company, created befo::.'e the vrar to :provide government . 
investment ln fields where :private C"l-Dital v:r.s not forthcominc and as a counter­

weit:;ht to fore ten enterprise, have assumed c.)n~::iderable importtmce in certain 

industries, transportation, agricultl.tre and '{hole sale trade. 

Prior to the establishment of Philippine independence, United States 

investments in the area enjo;>red special tax concessions arisiUG from 

Untted States lecislation exmnpting from United States income taxes income 

earned in the Philippines b:r United States enterpl·ises the activities of rrhi.ch 

ivere substru1tially confined to that area. This concession lapsed with the 

establishment of the independent Philipptne Republic. In P,eneral, the Philippine 

tax system does not dtscriminate against foreign enterprise~ althOWJh s:pecial 

taxes apply to the mininc industry in which foreicn investments are substantial. 

In 1946 the Gove):·nment annou:p.ced a fo1.tr-~rear tax holiday for all new enterprises 

approved by the executive authorities. 

Although controla on imports 1-re:c•e e::.;teJHched in January 1949, free 

convertibility existed betveen the PhUiJ?.r~r"e peso and the United States dollar 

until :Pecember 1949, when :pressure on the bulance of payments resulted in the 

establishment of exchance contl"Ol, which was concurred in by the Unt ted States 

pursuant to the :pro vi :::tons of the executive agreen~ent rofe;rred to above. The 

effect of this control on remittances relating to foreiGn investment:;; has not yet 

been ascert~ined, 

!/ Article XIII 1 Section 6. /B. LATIN AMERICA 
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i' .. r.•;entina 

B •. V.TIIT AME .. qiCA 

Pri vo .. te investment in Al{;entina is limited by a fr8Ine\rork of state operati0n 

of "basic" induntries and Widespread covernmental intervention in other areas of 

the econmny throu:;h ret,rulation of and direct parttcipation in certai:ri ind.uctries, 

';['he major e:x:1Jre[:sions of this j?olicy as it affects prl vate f0reign investment have 

been ne.tionali ~at ton of public ut"!.li ties, tncl1-:d.ing transportation and 

communication enterprtoes, strict control of international capital movements ana. 
of the transfer of investment yields and the service of foreign 1oan2, and efforts 

to attract fore ten capt tal to enterprises, parttcularly manufacturing, llhich the 

Government deems appropri.nte for such inveatme~lt. 

The Argentine Constttut~.on of J.949 provides, in Article 40, that concesstonn 
•· 

for the operation of public utilities m.,.'1.y not be 6rantea. to private entities 'and 

that utilities in px·ivate hands $hall be tr~ttnafe.r~:ed. to the State, by means of 

purchase or expropriation<> with prior incun:n' t;;. 'l'he President of Arg~XLtiiltl. stated 

to the opentnc session of the 194:1 Congress that the Govern11ent will continue to 

nationalize all public utilities, includinG transport, electric power, gas and 

telephone systems, The Constitution contains the folloving provislon fox> 

com}?ensation: 

"The price of exgropri.ati.Jn of :public service concecsi.onary undertalct.ngs 
shall be the original cost of the assets involved in operation, leGs ifhe 
sums thnt may have been (:llnortised. dtu·tng the period elapsed since the 
grantinG of the concession, and sums in excess of a reasonable profit, 
which shall also be consi.dere~ aa repayment of the capi.tal invested." 

The ConstitutirJn further p:c'ovi.des that "the State may intervene in the 

economic domain end monogoltze any given ·industry or acttvity t0 safeguard the 

genoral interest". In cJnfol'I:lity with this principle the Gove;t'l'l,11lent participates 

"'vidcly tn vario;J.s ind'J.stries other than public u.tl.liti.es. l'he export of principal 

:productu is vtrtu,ally monopoltzed by the ofnctal ~gentine Trade Promotion 

Instttute, i-Thtch is also enge.ged in the i.Jr~)):\:t of equipment' and certain other 

articles. The Government petrole'..lm O:l.\-:;aniz(ltion, lmoim as tbe Y.t"F, has long 

dom.tnated the production and marketinG of petroleum products; foreign companies 

operate only in distribu,tion. ReinB',lrance acti vitles are monopolized b~· the 

State. Lesislatton beoomLng effective in 191:.6 :provided for governmental 

part\cipe.tion in "m:txed" industrial entel'prtses. Th~ sove:c.'tunent qontrib\ttion 

/can be in.tlle· 
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can be in the form of cash or special :privilec;es such as concessions, 'monopoly 

rights, c;uarantee of profits or t~x exemption. The Government has from time to 

time invited foreiGD interests to :participate in such enterprises, offering special 

concessions made :possible by extensive official control over the economy. 

Except for industries reserved for exclusive or ~redominant state o~eration, 

the entry of foreign capital is limited only to a minor degree. No new charters 

for foreic;n banks are granted, however, altho~Jh existine banks are allowed to 

continue operations. Insurance (except reinsUl'ance) activities may be carried on 

by forei3n companies, but they are subject to higher taxation rates than donestic 

companies; furthermore, all goods leaving or entering the country at the risk 

of Arc;entine enterprises must be insured by Argentine companies. 

Arcentine balance of payments difficulties have resulted in exchanse control 

since 1931. A complex system of differential regulations for various types of 

international t1·ansactions involves the ar•:Plice.tion of mu.ltiple exchange rates. 

As of 3 October 19!~9 the "free" market rate was 9 .oo pesos per dollar compared 

'With "preferential" rates of 3.73 and 5.37 pesos for essential imports and 'With 

a "basic" rate of 6.09 pesos for semi-essential imports. The inflow of foreign 

capital is subject to :prior approval by the Centra.l Eank. 

The re~~ations applying to remittances of capital and earnings of foreign 

investments va~ according to the date of entry of the capital. 

Capital imported since the bec;inninc of 1948 is treated, at least in 

principl~, more liberally than capital invested in the country prior to that 

date. Reaulations introduced in 1948 provide that earnings on such capital as 

well as principal may be transferred at the free market rate subject to 

availability of exchange. Reinvested earnings are counted as capital for this 

purpose. 

Capital which entered the country between 8 July 1947 and the end of that 

year was, e~d still is, subject to special provisions. The transferable yield 

on short-term invest~ent (maturing 'Within tue:tve months) is limited to 5 per cent 

per annum and that on medium-term investment (with a maturity up to six years) to 

between 7 and 12 per cent ( d.ependinc on the period of the investment); authorized 

transfers, however, have been much smaller. Repatriation of capital at the end 

of the investment period agreed upon is permitted; but special authorization of 

the Central Bank is required for retention of the right of repatriation and of 

~ua1 remi~tanc~e if the capital is reinvested at the end of the period. In 

/the case of 



gj 16ll~/Rt1v.·l 
Page 74 

the case of long-term investments (iii: eJtCeSB Of siX -years), ··repatriati-on cand ( 

yield paJTlents depend on special" agrot,Inent iii' each case, providing :for 

participation of Argentine capital in the enterprise concerned;. 

As to. foreign capital which entared the countr·y prior to 7 July 191~7, there 

does not al'_pear to have been any provision for the withd.rawal of principalo 

The transfer of earnings of such ce"pital is not eubjoct to lim.itation, provided 

that foreign exchange is available; it will be cib-servE:7d1 however, that few if 

any recent authorizations for the transfer of United St'ltee dollars are kno.wn to. 

have been granted for this purpose. 

While basic income tax rates are applied to income deriTed from Argentine. 

sources without discrimination as to nationttlity of ownership, certai.!'l additional 

rates are applied to the remission of income abroad and to agricultural enterprises 

unde:r abseiltee ownership, and special t'Ues are levied on foreign transportation 

companies engaged in international traffic betv."6~n Argentina and other countriEiS, 1 

foreign press services, fore~ inn~ ooapan1es and foreign motion picture 

enterprises. The income tax rate on both domestic and foreign corporations is 

15 per cent of net earnings or of dividGnds declared, whichever is great~r. An 

additional 5 per cent is collected on dividends r-.;mitted abrm.d. .Any other. class 

of income remitted or credited abroad is likewise subject to the total 20 per cent 

tax. Foreign corporations as well as Argentine individuals residing abroad are 

~ubject to a 30 per cent surcharge on income derived from aaricult~e and stock-
.. 

raising. Foreign companies engaged in transport between Argentina and other 

co~tries pay 10 per cent-of their gross revGnue, except whore internat~onnl 
agreements provide otherwise. 

While there is no general law in Argentina ·requiring a fixed percentage of. 

domestic nationals to be employod in industrial enterprises, the "mixedn 

governmental-private enterprises referred to above must employ a m-inimum number 

of national workers, indicated in the charter of each en~erprise. A similar 

trend towards greater utilization of domustic personnel is evident in othe:r:: 

areas of the economy directly opernted·by the Governmunt. 

The President of.Argcntina has indicated in public addresses that· the 

Government is di~-oed ·to co-operate with foreig,n private .capital for ~ve~opnent 

of the national economy •. He has stated1 however, that until the .. proce.a~ of 

nationalization of public utiliti13s is ccmpleted1 conceasion contrac~ _with. 

'{primte tmte:rpriaes 
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privatn·enter:prises in this field \-rill havs to be revis0d to assure concrotB 

benefits to tho :people, to avoid excccsivc profits, and to facilitatt.. :purtic:t:pation 

by Argentine interests on an equal, if not dominant, basis. Tho President is 

critical of the tendency of foreign direct investments ln the :Past to enga;-;e in 

coilli!lercial activitiBs offering exce:Ptionr:tlly high :profits rmd to seolt security 

in public utilities in which min:lmurn :profits hLV6 frequently b00n guaranteed by 

the Stato, rather than in manufacturing. The official attitude, accordingly, 

is that foreign equity cn.:pital contributing to the diversification of tho economy 

thro~gh the establishracnt of manufacturing entor:Prises is desirabl€ 1 within the 

existing framework of state regulation of the economy. 

Brazil 

During the 1930's substantial restrictions were introduced on tho 

participation of foreign capital in vnrious sectors of the Brazilian economy 

both through constitutional provisions rmd opecific lE:gislation. \Vith the 

ado:Ption of the Constitution of 1946, howcv0r, this trend has been considerably 

modified. Tho new constitution establishes tho general principle of c.quality 

of foreign and domestic no.tionals in matters affecting foreign investments. In 

a few fields such ae aviation, radio broadcasting, coastal shi:P:Ping and 

insurance, specifio legislation continues to exclude or limit the extent of 

foreign ownerohi:P• In the more important fields of petroleum production, mining 

and hydroelectric power generation, previously reserved to natiOnEtls, foreign 

participation is :Permitted 1f' effoct8d through locally organized enterprises. 

The constitution also includos guarantees against GX:Propriation without adequate 

compensation. 

Significant as an indication of the more liberal spirit of tho Constitution 

of 1946 towards foreign investment is the absence. of e, counterpart to Article 144 

of the Constitution of 193'1 which provided that "The Law will regulate the 

progressive na.tionalization of mines, mineral deposits and we,terfalls or other 

sources of power, as well as thoo8 industries considered basic or essential to 

the economic or military def,~nso of the Ncttion11
• No measurc:,s were taken to carry 

this Article into effect, and its omission from the 1946 Constitution may be 

taken as indicative of the reversal of trond in official :POlicy. 

Although the new Constitution provides that authorization for tho exploitation 

of mineral resources may be granted to concerns incorporated in Brazil and to 

/Br2zilian 
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Brazilian nationals, no .new mining cede conforming to it pp;s been onactG"<i. Tho· 

llOS~i tion of future foreign invsstr11enta thus appe~e:rs unc•:;rte.:J,n• The 1934 

Constitution limited such a·llthcriza.ticn to nationals, but existing companies 

were exempted from this limitation. SOIUe relaxation of this policy occurred in 

1944 when a law was enacted permitting foreign national13 to own up to 50.per cent 

of the capital of daniestically incorporat, ... d mining companies, provided specific 

authorization was granted. 

Under 'the Constitution of 1946, petroleum concessions may be granted to 

corporations organized in Brazil as i-rell as to Brazilian nationals. Tho emphasis 

of the Constitution of 1937 and of a lmi' of 1938 dealing with petroleum has thus 

been changed: production of petroleum and ownership of refineries had previously 

~een ~eserved to concerns owned exclusively by nationals. The status of futUre 

fordgn investllfents will be determinGd by specific legiBll:ttion1 a draft bill for 

which was presented to Congress by the Presidc:ont in Febru:.lry.l948. Under this 

bill foreign cap~tal would be permitted to &ngt~e in exploration and production 

of cru,de oil; refining and transpol:'tation for th'.) domestic market would be limited 

to "mixyd11 corporations formed by State and private capital or to corporations 

in which ~.t least 60 per cent of the votine shares are owned by n·'itionals. 

Provisions of the Constitution of 1946 dealing '1-ri th bydl:'oelcctric po\-rer 

ar.c s:imilal:' to those for mining a.."'ld petl:'oleum. Whereas the 1937 Constitution 

limited operations in this industry to nationals, cxcopt for existing investments, 

they lJlay now be conductGd by ccmp::mi_ee locally organized regardless of 

nationalitJ: of ownership.. In this case., however, intervening legislation had 

before 1946 liberalized the restriction somewhat by permitting nmv foreign 

investment at the Government's di3crotion. 

A pl:'ogressive liberalization of the provisions of the 1934 Constitution 

providing for eventual nation~lization o~ banks h~s also taken place. A law of 

April 1941 provided for the liquidation of all fol:'eign banks within five years, 

but this period was indefinitely extended in Novembsl:' of the seme year. No 

provisions relating to foreign barucing are contained in the present Constitution, 

which is likewis.e silent as regards insurance companies. In the case of the 

latter, however, t~e Ministry of Labour, with jurisdiction over insurance companies, 

has been applying legislation antedating the Constitution which prohibits 

licerJ.Sing of n,ew foreign insurance companies. 

/Policies 
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Policies regarding employment of foreigners havEl permitted the use of 

necessary foreign technical personnel, but the trend has been in the direction of 

replaceuent by nationals as training has progressed. Employment opportunities 

for nationals are eafe~rded by legislation requiring thnt two-thirds of the 

employees of all commercial and industrial concerns must be nationals or aliens 

who have resided in the country more than ten years and are married to Brazilians 

or have Brazilian children; the same proporticn of payrolls must be paid to such 

persons. Exemptions may be accorded for foreign tochnici<:ms in the absence of 

qualified national personnel and othervriso "in special circ'UII1stances11
• Mc'lnagere 

of foreign firms must have legal residence in Brazil1 and foreign enterprises 

must assign powers of attorney to nationals. Brazilians and foreigners must 

receive equal pay for equal work. The practice of professions, which had been 

restricted to Eraz ilian ci tizE:ms under tho 1937 Constitution, is open to all 

nationalities t:nder the Const:t_tution of 1946. The Government's interest in 

training national personnel is 1nd1eated by reported provisions of recent 

concessions for operations of foreign-owned enterprises requiring that technical 

and administrative training be given to Brazilians with a view to eventual 

replacement of foreign nationals. 

Although the basic legislative and constitutional provisions do not now 

present formidable barriers to private foreign investment in most fields 1 balance 

of paJ~ents difficulties seriously affect the possibility of transfers on 

account of foreign investments. Exchange controls have been applied to 

remittances of yields on investments with varying degrees of severity since 1931. 
Before 1946 the control of remittances was based on availability of exchange, 

with remittances of yields on foreign investments accorded a status below 

requirements for government obligations and imports. Since 1946, new regulations 

have been in force, setting upper limits on remittances of yield and principal; 

actual remittances mny be reduced below these 11mits1 however, owing to the 

allocation of available foreign exchange to payments granted higher priority. 

A maximum of 8 per cent of the registered capital can be transferred each year as 

1ntereat1 dividends or profits; capital repatriation is limited to 2~ per cent 

annually. The yield transferred may exceed 8 per cent, but the capital withdrawal 

peTmitted is then reduced by an equivalent amount. The authorities ~ve defined 

capital to include reinvQSted earnings for the purpose of cal~ulating maximum 

remittances, and have also allowed the amo'Ullt of the capital to be computed in the 

/currency of the 
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currency of the capital-exporting country, thus providing some protection aea:Lnst 

dev8luntion of the Brazilian currency • . . 
The shortage of f'oreign cxch:'1Il6C hFts recent~ kept remittnnct-s well .bc.lol-!' 

these upper lin:dts. First priority is givon to government rsquiremonts ~end 

"essential imports". Remittances of dividends, profits and intorest are includo.d 

in the s_ccond category 1 and capital transfers in tho fourth cJ.tegory. _ In 191~3, 

for ~xrur.ple 1 practically all ava11£.blc dollf:.r exchange was reserved for first 

category requirements. 

In general foreign enter:prises are JlUbject :to the same> ta..·ws as domestic .

concerns. _ Taxes on business incomes are relatively low 1 ranging to a l1:\E,ximu.';, 
-~ . . 

of 15 per cent on incomes over 5_001 000 cruzeiros ($25,qoo). Public utility 

enterprises with profits not exceeding 12 per cent are taxed at the rate of 

8 per cent of net income. T'.ne Br<:-zilian inccme of foreign branch ;.;lonts or 

individuals domiciled abroad is taxed at thG source at the rate of 15 per cent 
. . 

of gross earnings in addition to norml'll incan.e.taxes, but :Profits of branch. 

plants reinvested in industrial installations in Brazil nre exempt from this 
..• "•'. ;, . ' 

additional tax. 

The expansion of manufacturing industries has been fostered. by protective 

tariffs on manufactured goods mported in competition with dom:est.ic articl;:m ,, 

combine<~. "!ith lo_wer tariff rates on raw lllc-?.terials a.11d semi~ru.anufar:turcs, a.nd by 

exemptions _from, or red~ctions. in, duties on capital equipment. ?-nd rRw materials 

needed by favoured. industries._ Thi~ policy .has encouraged for0ign and domestic 

investment alike in the .sheltered industria~. 
~ . . ' . .. . ... 

•.. . 
Private_.f<;>reign inve:;Jtmonts ar0 also affected by the expansion of d.ircct 

governmental parti9ipation in certain industries.. This increaGod participation 

is copnpct~d with_the attempt to quicken the pace of economic devolqpment, 

illustrated by the. President's presentation to. Congress in IvJay 1948 of a. five 

year development pp_oject known as the SALTE plan1 ·c?voring t~e fields o.f health, . 

food production, transportation and power. A l2crgo s_ca.lc offic.ie.l programme for 

the rehabilitation &nd expansion ofra:Uways, already largely owned. and operated 

by the Goyc:r:ninent1 is contemplated. Expansion is also conteoplatcd .in 

development of hydroelectric PO"fer and petroleum. Other important fields of 

government,participation have be~n coastwise shipping and the production ~f steel, 

1ron or-e, chemicals, motors, industrial alcohol and cement. -, 

/T'r).e-J?raz.i:J.::!.an 
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The Brazilian GoVer:unent has siven indications in recent months cf a desire 

to attract forei~n private investment. In 1948 a Joint Brazil-United States 

Teclmical Corli!l:ission was formed, the terms of reference of which included the 

consideration of measures designed to encouraue the flow of private capital to 

Brazil. The report of this Commission, issued in February 1949, contained a 

special annex rre~~·ed by a Brazilian Sub-co~mission recommending principles that 

should t:;overn the futUl·e policy toward foreign investments., The Sub-d0lllll1ission 

recOlJJillended that le[~islation be ~acted to ilu.IJlement the liberal provisions of 

the Constitution of 1946 regardiJ:lg nationality of cwnership of enterprises. In 

the case of continued foreign exchru1ge difficulties, exchange control is recarded 

as beneficial to forei~~ investment 8ince it permits husbandinr.:. of resources making 

remittances on account of foreiGn capital possible after basic national needs 

have been met. Investments should be divfded into "ordinary" and "favoured" 

catee;ories so that more favourable treatment \tnder exchange control regulations 

can be civen to the latter so 1~ u u~ge stringencies persist; fiscal 

:privileces should also be applied to the latter g:oup, though no income tax 

exemptions should be considered. "Favoured" investments are broadly defined as 

those which contl~ibute materially to the supply of foreisn exchan;:_;e and also 

those in industries considered essential to economic :procress or which are hishJ..Y 

productive. Reinvestment of earnint_ss should be stiraulated by be inc counted as 

new capital when the li.ndt to remittances is computed. The Sub-co:mmission also 

recommended that on investment law be adopted embodying the liberal pl~inciples 

recOlllillended by it so as to give assurances to the foreign investor of "fair 

treatment, liberty, stimUlus and suarantee, without wl1ich no new country can 

attract capital, whatever its possibilities of development". Following completion 

of the l:·eport of the Joint Commission, the Governments of Brazil and the United 

States announced in May 1949 their intention to begin Ilegotiation of a treaty to 

stimulate the flow of pr•ivate foreign investment in Brazil. 

Chile -
Restriction on nationality of ovmership is a limiting f<;:.ctor on capital 

imports only with respect to a few industries, including fishinc, insurance, 

l_)etrole'lllll, coastal shipping and air transport. However, private investment, both 

damestic and foreign, is subject to nmnerous restraints and stimulants applied 

alike to both. All investment is subject to official scrutiny by virtue of a law 

/allning at 
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aiminG at preventinc over-production in the ind.ustrie;s concerned. J3l•oad powers 

reGUlatinG price and. production a:ce exercised in indu•stries. prodncir.l(:; articles 

of :prir1e necessity. E..xtonsi ve social let:,"isla tion proYicles fm .. ~ rnandatory 

employr1ent of Chileans to the extent of 85 per cent of staffs a."1d J?ayrolls (except 

for technicians not locally available), for contribut:tons to social insurance 

~ystems and for J.)rofit-sharing viith employees. 

Exc:b.ance control has been arrplied in such a vray ~~a to perr.11t .the conversion 

of l)rofi ts and other f"!.mds associ a ted "iri th foreign investment. 'l'he larce mining 

comr,anies, re:presentint:,, the v,ajori·cy of foreign investments, m:e allmred to retain 

outaide of the excha.nce control systel:l all of their export proceeds. Hmrever, in 

order to pay local costs and taxes they have had to sell forei@l currency at the. 

rate of 19.37 pesos per doJ..J..ro::Y as cOlll:pa.red. il.?f th rates ra.nc:tnc from 31 to 43 
pesos applicable to most exports. The most fa.voUl'able legal buying rate of 43 

))eeos ·.per dollar has been applied to the conTersion of all neu ca:?i tal upon entry. 

?rofi ts on 1nve3tment in industries other than mini:nc may be l 1 o-.uli tted.. in their 

entirety and ca1)1 tal at the rate o:r 20 - 30 per cent of the investoent annually 

by ~e;reem.ent '\Tith the financial authorities. The selling l 1 ate a:.?plied to these 

transactions has been 43.10, "i·Thich corresponds to the buying rate of 43 for all 

new capital. inflow, equal to the selling rate for the .majority of imports. 

Estaqlishment in the near future of a eiil[;le exchange rate aru: related fiscal 

measures was announced on 7 Deconber 1949. This reform \oTOuld ellilina.te the 

"penalty" rate for the portion of t"J.ninc compa.ey prccee:ls that ha.s to be sold 

against pesos. PresUillably additional ta.."r..ation vro'I.U.d be levied to re:)J.ace the 

income previously derived by the Govern::1ent from the use of multi]?le rates. 

An "additional" tax of 1S .. 9 per cent on t..'le income of foreic;n-mmed . . 
companies applies over and above tl1e normal tax on business .incomes. The system 

of .incone and excess profits taxation is complex: :rates on mi:unc, vrhich is 

largely forei@1-o'Wl1ed, .are considel·ably hi{j:ler than on other i::1clustries.; on the 

other hand, mininG and manufacturinc industries can obtain some measure of tax 
ex~ption. l~ofits after ~es in excess of 15 per cent of the invested capital 

must be reinvested in the ori0inal enter~rise, in other domestic enterprises, or 
in bonds of the Government's DevelolEent Corporation. However, nm; industries, 

!/ The rates here quoted vrere those in force before the adoption of temporary 
net·T rates on 10 January 1950, r:reced..ing the plamed.. unification of exchange 
rates. I l.; YO~n~~n inc :udi.::lg ~~ 
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including :mining, may be exem:ptec. from th:ts requirement. Inventment in 

manufacturing enter~rises has also been encouraced by ~rotection titrough the 

tariff, exchange control and quantitetive import restrictions. 

Export of nitrates and iodine is monopolized by the State tlu.•ouc;h a public 

corporation in vThich private 11roducers are represented.. 'I'his cor:_Joration assicns 

production q~otas, buys production at cost and distributes profits .. 25 per cent· 

to the GOvernment and 75 :pel.• cent to the :producers. Petrolm.:un e:q)loitation and 

refininc has also been reserved as a State monopoly 1 w:t th no :pl'i vate r.artici'pation 

except for exploratory 't·IOrl;: on a contract basis; but private petroleum irl:ports, 

in competition vTith the State, are :permitted. The State also IJartic:tpates 

:predominantly in the rail-v:rays and in the construction of nev electric ::pm-rer 

facilities, 

The -vrides)?read ::partiCiiJa.tio.."'l of the governmental Development C·orporation is 

concentrated in the )?reduction of steel, the ga~eration of electricity, the 

extraction of :petroleum, the ~t a.tB.. i1.stribution of acriculturnl eqU1:pment, 

a..-r1d in irrigation., The Cor:polation mal:es loan capital available to industries 

and invests directly in new or established enterprises. Its stated pol!cy is to 

sell its equity holdings to private investors as soon as the enterprises in 

question have achieved economic ani financial consolidation. 

Chilean authorities have ~-relcoa',lCd :private foreign investment, particularly 

in association "t-Tith domestic private as 1-rell as government capital, in virtually 

all major industries. This is true of continued investment in the traditinl18.l 

field of' m:lning as \-Tell as in mnuf'ooturinc industries. T'.u.e President of' the 

He:publi-c has stated that foreiGJ, investors may 'be assured of treatr:;.ent "vrhich 

is just, free from discrimination '\·rith ros:pect to nationality, a.:nd in an 

ai1n.Osphere of democratic life vrhich is a ·cuara..'1.ty of stability and aecuri ty". 

He has -further indicated that his Goverrm.ent is prerered to enter into agreements 

'nth capital ... ex]?orting countries to stimulate the flovr of foreic:n capital. 

Coloubia 

There 8l~e no legal rest~ictions on the ~rr1ership of Colombian enterprises by 

foreigners, exce:rrt in the case of airlines and coastal shipping; 51 per cent of 

the shaJ:es of airlines operating in the country must belonc to Colombian na tiona.ls 

al:'..d coastal ahi:pping is reserved for Colo!t."bian nationals or corporations in which 

at lea.at 60 per cent cf the aharea a.re Otmed by Co.l.cmbia.n pationals. The 

/constitution contains 
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constitution contains provisions according forei[;!l mtionals the same civil rights 

as Colombians 1 but IJrovides that the lmv, for reasons of :public interest, may 

curtail these riGhts. Similarly the constitution :provides for due :process of 

lav~ and :prior cortrpensation in the event of e:x:proiJriation, but aut.'lorizes the 

leGislature in special circ~unstances to decide that there shall be no com:peUBation. 

Relatively fetv industries are exclusively reserved. for cover!lilent enter:Prise, 

but the govermn.ent .is :predominant in transportation, COIDiilunications and electric 

. pbtrer. These enter];Jrises have in the ma.in been acq_uired by the government from 

private atmers by negotiation or e.."::;:>ro:priation. Through the Institute of 

Industrial Development, a covernment agency, the government has rarticiiJO. ted in 

enter];Jrises producing iron, steel1 lead, ·Zinc, salt, tires, glass and other 

products. It has also joined "'rith the Governments of V'enezuela and Ecuador in 

an' ocean shipiJing enterprise.. In several instances these enterprises have been 
' 

partly .financed by :private foreiJD capital, but controlling interests have been 

retained-by th~ ~overnment. 

Under an exchange control rec;ulation of August 1947, the im]ort of capital 

in~ form is subject to priol" ap1?l"oval by the fi.Uthorities. CaJ?ital imported 

bet\·Teen February 1935 and August 1947 and earnings on such capital may be 

transferred abroad at. the official rate upon authorization. Renrl. ttances on 

acc_ount of ca:pi tal entering prior to February 1935 nay 1 hovrever 1 b.e llBde at the 
11i'ree"· rate.±/ Capital imJ?orted after August 1947 is entitled to t1.·ansfer of 

earnings at the official rate, beGinning si:x: months after the date of entry, 

provided it .is registered '\l.pon entry, is invested in approved enterprises, and 

that.·the·investment is made for a minimum of five yoo.rs. Re;?atriation of tbe 

original capital ot. such investments req_uires specific authorization and ~Y be 

made. only on condition that the enterprise is lig_uid.ated. or that the t. .. ansfer will 

not adve:t."':Bely affect the stability of the enterprise. The allocation of exchange 

is favom"'able ·to· foreign investments; remittances of the yield on such investments 

are second only to :payments on the external debt, anl come before :payments for 

_1mportl3 .~ 

Colombia's tax legislation involves no formal discrimination against foreign 
. . 

inve.etm.ents. Exemptions frou the 1JrOperty tax }lave been acco:L"ded to certain net-r 

industrial enterprises, domestic as "'vell as foreign. . . 

!/ The average "free" rate in November 1949 was 2,.895 pesos to the dollar, as 
cam.pa.j;;'ed lTi th the offic:l.a.l rate of 1.96. /J.abour 
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Labour legislation :provides that no more then 10 per cent of the wase 

ea::,:ne::·s end no mOl'S than 20 per cent of C!ilaried. emplo;rees ma3T be foreign 

nationals; mtn",;~erial persormel, howeve1·, Ls exeictptoa. from this rule. Similarly, 

88 per cent of i·7ar;es and 70 pe:c cent of salaries mu::Jt co to Colombtan nationals. 

l:::ce::?tion.::.~ aTe provided i.n the case of specialized technical r;erson.cJ.el, bnt only 

t'or· the ];)erLod req_uired to train Co1_ombian replacements. The Petroleum Law of 

1)31 :fll'OVL0.·JG that preference in on1ployJ11ent in the petroleum inductry shall be 

Given to ColombLans both in the cate.:;ory of m!lnual vmrkers and among the more 

hi.,3hly si.ctllcd employees. Natioru.:.ls aro to be paid at the eame rate as foreiGners 

for eq_ual W·)rk. 

Cuba --
G0vernmental intervention in the O~ban economy J1as been on a limited scale, 

being confined largely to the Illf:.rketing ot fugar, some anti-cyclical public 

'"orks progra.m!J'les, and tempol'ary mnnagem.ont of public utili ties and occasionally 

other industries through a 11 c;overnment interYention" in periods of labour­

man<-tgen.ent difficulty. The':'e has been no coverr.ment participation in enterprices 

in any important sector of the economy. 

The policy of non-interventi.Jn in the private economy is in seneral 

paralleled by a policy according foreisn investors the same opportunities and 

status aJ nationals. According t0 the C•)nsti tution of 1940, foreig,ners are 

c;ranted the same riGht as nationals to encaJe in "agricultural, industrial, 

commercial, banking, and other ente1·pri.ses or busine:sc11
• 

F•)r the most par~ the principle of "natione.l treatment" applies to the 

operation of foreicn-owned enterprises. Taxation in ceneral ts on a non­

discl•iminator;;.- bacis, with the qualifi.catton that foreign companies may be 

req_uired to pay a special tax of 3.6 per cent of their total gross receipts 

in Cuba should the Government establish to its ovm aatisfaction that the profits 

of the local branch or subsidiary are underste,t8d a:J the result of intercompnn~~ 

t:L''tm:Jact:.ions. T.here is also a tax of 2 per cent levied on all remittance.s abroad., 

incluc.ing income and capital of foreisn investments. 

Except for a brief period in 1939-42 renii ttances abroad have been free of 

exchar,ge control of ony sort. Untn 1934 the effective internal currency was the 

United States dollar. Since that date l'eso certificates hc.ve circulated side-by­

Si<le with Un i.ted States currency. 118. intenance of parity with the dollar has been 

facilitated by substantial balance of payments surpluses during the war and 

post •'\var years. 
/Cuban 
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Cuban legislation concernJ.:P.g the em:r;:lo~,ment of forei3n personnel af i'ects 

the operat1.on of foreisn investments. A Law for the I'b.tionalization of Labour of 

19=·3 require<; that at least 50 :per cent of thG pa;yroll of any entorpri se be paid 

to native Cn.bano, and that at .leact :50 per cent of the vlaJe earn inc and sa] aried. 

perE oml·C3l be native C~<bans. These m·:.nima, moreover, aFply not only to each 

enterp:ri.Ge as a >\hole, but 1:li thin e:).ch enterprise to each of n number of 

estab.lished. categories (refArrl.ng to the kind of ;·rorl\: performed) according to 

,;hich the pe:::'SOlL."1el is classified. Vacu."lcies muot be filled. by native Cubans 

if c:ualified pe:L'sonnel is available, e..nd, in the ca.se of release of employees, 

aliens must be d.ischar5ed. first. Foreic;n technicians can be employed only when 

1.t is sho'm that no Cuban is qualif-ied. and available. Technicians permitted by 

the C'.<ban Mi.nistr;;r of Labour t:) en~er Cu.ba cenerally ean stay for only one year 

and m:u.~Jt train Cubo.n apprentices to replaM them. Thts permission may be renewed. 

for tvlO addi ti..o::1al years provid.ed. ao replacements are available. 

Private inveetment in l1exico is 2ubject to wldea:?read. :intervention of the 

cover1~ent. The Constitution of 1917 embodies numerous restrictions on property 

rishts and verots in the State ti. tle to all lcnd.s, l:ater.s and subsoil and surface 

deposi. ts. Foretgners can obtain ri.chts to ovm or '\vork londr.;, Haters and subsoil 

deposits only by ac;reein3 to consider themselves l..J:ex'icans in respect to such 

rights and. not to invo~~e the protection of their covernments in matters relati11[5 

thereto. 

Foreign investment re~uires, furthermore, the specific pel~ission of the 

Hin~stry of Foreic;n Relations. This permission may carry with it a requirement 

that 51 per cent of the ca:pi tal stock be ovmed by Mexican nationals and that the 

Uk'ljority of directors or partners of any individual enterprise be Mexicans. 

\-Jhile each application is judc;ed on an individual basts, the requirement of ~~1 

per cent a.omestic capital rartioJipation has been confined in practice to a limi.tei 

number of industrtes: radio broad-:astinc; motion picture production, di6tributi.on 

and-exhibition; domer:;tic e.i.r transportation; urban and interurban surface 

transportatton; fishing; soft dr'!.nks; and. publishing. The Government r s povrer to 

pass upon individual foreicn investments is supplemented. by povrers uncter a Lav 

of Monopolies to control investment and production generally in the interest of 

avoiding excessive competition or over-production. In general, the requirement 

/that permission 
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that permi:~sion must be obta·tned for foretgn investment hes been applied liberally, 

pa:ct"i.culaJ.'l;y in manufa0turi.11[:, bot:'l as regartls cec1.:rtng necessary permission and 

the reg_uL.·emcnt of dorr..eetic llarcicipation. 

An Ex:9roprie.tion law has been the basts for expr01'1'iations of agrarian 

J!l'O~crt-L':!'>, raihrays and petroleum interests. Foreic;n tnvestmur..t in agl'icultural 

prope:rtios hac been greatly red.uce~. by application of the pol:.cy of expropriatinJ 

larc;e estates and redistributing r..o:dtngs, princtpall;;r to "ejidos11 or communal 

landholding GrOUps. Investm.;lr..t in this fiel•l iu lb1ited by the siz.e of holdinr.;s 

allmied under tho Agra:'ci.an. Code and by the ezproprie..tion of properties for 

red:tstribution as uejidos". Private investmGnt in railways has also been reduced 

by the policy of covernmental acq_uicition a.."1~. expropriation of private interests. 

At present, 85 per cent of the rail··ay system. is o'Wile<! by the government. Mexican 

petroleum legislation prech~d.es ti1e acqu tsi.tion by forei.gr..ers of petroleum 

proper~ies but hn.s baen interpreted to per:r.it participation in drilling activities 

under cm:.tract with Petr(5leos !·1extcanos (Pemex}, the government corporation which 

operates the natton t s petroJ..:mm industry. Several such contracts have recently 

been negotiated. Under these arrangements Pemex operates \rells successfully 

drilled, the foreign enterprise being reiillbursed for costs and receiving profits 

at an agreed rate from the production obtained. 

In connexion wi. th the question of exp~·opriation attention may be drawn to 

the position taken by Mexico at the Ninth International Conference of Amertcm1 · 

States, held at Bocota, ·Colorr.bia in 1948. Article 25 of the draft economic 

agreement signed at the Conference establtshee the principles to govern 

colll.:pensation tn the event of expropriation of foreisn investments. 'Ihe Mexican 

government expressed a reservation to the Article to the effect that the principle 

estE~.blished sh01:ld be suboro:tnated to the constitutional laws of the expropriating 

co1.mtry. Similar reservations were made by other governments, including 

Arcenti.na, Guatemala, Uruguay and Venezuela. 

Participation by foreign interests in certain other industries is also 

lim"lted. Foreicn ins,trarice and commercial banking companies, while permitted to 

establish branches upon•securing special authorization, have liquidated most of 

thelr investments pursuant to.legtslation of the middle 19301 s. Objection has 

centered principally on-investment requirements for reserves; furthermore, 

capital require~ents for foreiGn insurance companies are hicher than for domesti.c 

/companies. 
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coml}ani.es. Foreigners are virtuelly excluded from participating in conceosi.onG 

granted for the operation of automo~i ve tran:_rpsrt services on feQ.eral hishuayo • 

.Also, the captains, o~mers ani off leers of' n<Jtional public service merchant 

ships must be Mexicans. 

Th·::~:-; has been no exchange control and profits &~d. other funds associated with 

forei.3n investment have been freely Y.'emi tted. Balance of pa:ruents pres:.mres in 

the po:.;t -vra:~' }!eriod h::J.Ve res~:.] ted, ~owever, i.n the prohibition of imports of 

luxnry goods, in.creaeed tariffs, and a devaluation of the peoo from a rate of 

1~.85 to 8.65 pesos to the dollar (the latter rate having been nxed on 17 June 

1749) in addition to internal fiscal and credit policies a.esigned to reduce 

inflationary pressures. 

Foreicn investment is also af?ecto-: by varlous general economic controls 

relatinc also to G.omestic investment. Enterprises employi'f\3 more than five 

workers are req_~ued. to employ at loast 90 per cent Mexican personnel, but this 

restriction does not apply to managers, directors, ad.mi.ni.strators, superintendents 

or the general heads of conc;,rns. The immigration of labourers is not permitted, 

tuld technicians may be adm.i.tted only when g_ualified persons are not available 

locally. 

Taxation is applied to fore'.Lgners a:ld. nationals alike on a non-diilciminatory 

basis. The bur<ien of taxation ifl relatively licht, except in mining, and liberal 

tax-exemption privileges ma~r be obtained by "nevr or necencar;y11 nJ.am',facturil\'1 

ind.ustries. l,1ining, controlled largely b;y foreign interests, is subject to 

hit;her income tax rates than other business income and to a special tax on the 

value of production, which representatives of the industr;y contend has had the 

effect of stimulatinc excezsi ve exploi t&tion of high -grade ores. l1anu.facturing 

industries have been stimule.ted by a protection, particul1:1.rly in the post-war 

;period_, throush increased tariffs on competitive products, g_uantitative import 

controls and exemr>tion from duty on rmv materials and capital equipment imported 

b;y favoured industries. 

'l'he government participates directly in numerous mannfacturing ind:!.lstries 

through a development corporation, Nacional Financiera, S.A. This organization, 

oricirally set up to create an internal market for bond.s to fim:mce public vmrks 

programmes, has become chiefly an instrluoont for financinc industrial development, 

;rts intervention in the economy is intended to supplement ffi1.d stimulate, rather 

/than replace, 
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than renlace, pr:i.vate initiative and investment. Similarly, the Federal 

Electricity Corcm~~sion partici:patE;£J directl.y in the genera.tion of el0Gtric l)OV/er, 

accountine; fo.;.• about 20 p0r cont of the total im·es-'cment :',n this field. 

Manufact11ring ha3 been mRde the field most ett:,.·ncti ve to private forei.gn 

il'vestLt"'L'~" through official P'::>lic !_c:s. These policies have been ap-~1 i.ed to insure 

a low :rate of taxation, protecticn ::t?,a,:.nst foreign competi ti.on and the possibilHy 

of gove:r:Pmr;mtal financial assiste~"ce. GoveTI'..nJ.ental direct participation has been ' 

ST~rplemcr:tary, rather than C:X,).j?Ot:1. tive. ,,ll.''vi0~1.Cili'J.ation 0...'1<'1 ezp.rop:r:tnt.or;y 

activities have been 1 iin:i. ted to pet:.:oleum, agriculture and certain transr>ortat.ion 

and comm1.:nicatj ens industries. R~.~.rllations on permission to invest and nationali ·t;;' 

of em.ployees have not been seriousJ.;:r limiting factors; and, as noted above, 

earnings and ott.ar fur.ds may be fl'09l.y :"emitted in the absence of exchange contro}.. 

The scop-3 of private irJ.vestl'lent in Peru has been affected by the establishment 

of var:! ous typf1S of state e~.terpr:i se. In fields r1ot so affected, there is 

recogr.ition of the need for foreign ir.vestment as evidenced by a general lack of 

restrict~.ons on the entrJ of pl'i vate capi te.l and by certain features of the 

exchange control off~ring 1:-!_mi ted assurance of transfer of earnings and capital 

of foreign investments. 

The goverl:llllent mainteins state monopolies on the di.stribution of such 

products as salt, tobacco, guano (a fertilizer) and industrial alcohol and in 

addition participates directly in the m[Ulufacture of these products as well as 

tn the productior.c and distribution of petroleum. Other government enterprises 

exist in coal m.:i.ning, construction, hydroeloctrlc development and the distribution 

of foodstuffs. 

Aside from activities exclusively reserved for state operation, foreign 

capital may entor practically all sectors of the economy on the s.a.me basis as 

/ domostic capital, with important limitations as regards insurance, shipp:!ng and 

petroleum. A majority of the sharts of insnrar.ce companies operating in Peru 

must be owned by Peruvj_ans, who· m.ust also cor1sti tuta a majority of the directors. 

Seventy-five per cent of the shares of shlpp:ing companies incorporated in Peru 

must be domestically owned, e~d 25 per cent of the shares of oil companies wust be 

offered to Peruvlan inves-l:;ors or to the Peruvian Government. There appears to be 

;nc discrirn.:ination against foreign er1terprise in the granting of mining concessions. 
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Generally low taxes on business incomes apply to foreign and domestic 

enterprises alike. Fc:·eign ente:-.~prisos ar•3 sub~ect to a "complcmer"tary'1 tax on 

:i.ncome amounting to 12 per cent of net r:ro:t'its ar.:.d intereBt :paid by subsidiary 

compmlies to mai:J. offices abroad. 

I..s.o.:,~:- r2-gulat:i.ons requils tbtl.t not less than 80 per cent of all persons 

employ•3d in a.'!. enterprise mu2t be E;:tionals of Peru, and 80 per cent of the 

payroll nn;;..gt be paid to such naUc~::.als. Manageme:J.t personnel is not affected by 

this regulation arld. there is :no special lim:t tation on the em:ployment of technical 

personnel. 

Pursuant to a decree of· 13 December 1947 a system of authorized minimum 

remittances o:c account of new foreicn investments was established within the 

existing exchn:age controls. Unde1: t:ni s :::.rrangeillent, cap:i tal in the form of 

foreign currency or equip!llent must be Hcensed upon entry. Approval for the 

investment is conti:1gent upon pr-..::of that the capital will be invested within the 

country for the stimulation of ntttional production, and the investment must be rna:.:: 

for a period e>f not less tha_:l five years. Among the criteria used in judging 

the acceptability of ne-;.; i~:-rrestments are whether they will increase exports or 

replace imports and whether they will compete "uneconom:i.cally" with existing 

investments in the countr-,y. Foreign investors are required to sign an 

undertaking renouncing recou~se to invervention by their home government in 

connexion with the investment authorizGd. When granting.permission for a new 

investment, the authorities specify the amount, not less than 10 per cent of the 

capital involved, which may be remitted each year as interest, dividends or 

wi thQ.rawal of capital. The decree provides th9.t incoming capital should be 

transferred at the official rate of e::rcha!lge and that authorized remittances 

should be made at the same rate. Prior to November 1949 the exchange control 

authorities maintained a system of multiple rates, introduced early in 1945, 

under which the official rate was 6.50 soles per dollar and the "certificate" rate 

and the "free" rate were 16.18 and 16.82 soles per dollar respectively. Prior to 

November 191t9 a complex set of rules affected the remittances of foreign 

enterprises under this syt:Jm. Foreign enterprises engaged in export to the 

dollar area apparently were required to sell 55 per cent of the foreign exchange 

they received at the rate of 16.18 soles per dollar and 45 per cent at the 

rate of 6.50 soles, except mining companies which were entitled to the 16.18 

rate for the entire amount of thei.r proceeds. 
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In December 1948 the provis:tons of tho 1[~w. of 13 Dec,;mber 1947 affecting 

transfers arisir.g from foreign investm•mt:s v1ere suspended. Under the new 

arrangements incomjng capi.tal can be b:.cmsferred through transactions in the 

free mar~:et; the yield of investments ~s transfe1·ab.le without license in th':l free 

market; capital payments, if specificE-1ly autllorized, may be made at the 

certificat.e rate, or, if not so authorized_. at the ;:~ree rate without Umita.tion. 

The abandOinuent of the official parity Jn November 19'+9 tht~s does not affect 

financial transfers. 

yrc1guaz 

The Uri1.guayan Govenillleut ta·l!es a very active part in business, usually 

through autonomous state entitieo which in some cases are endowed with excluejve 

rights and in others ccmpete w:ith prtvate enterprises. The State Insurance Bank, 

created in 1911, is empowered to monopoljze all forms of insurance risks. This 

monopoly power has been invoked only in ce:-ct9'.n l:inas, but the Bank engaged in all 

classes of insurance. The .S:~~Ei:2~~~§E l:!l!::.~~.l~l-. !1.t:S2~~§!ti ble s: Alcohol.z l 
Portland (ANCAP) was established :l.n :1.931, n.S ~nJs :;\nthorized to exercise a 

monopoly in the import, manufactu:ce e...r1d sale of f11ols, alcoholic beverage~ and 

cement. At present Al!CAP mono:pol ~.zes the ref:!.rdng, but not the import of crude 

petroleum, the jmport ancl sale of coal, and tho import e.nd sale of cement for 

public works. It also manufactures alcohoUc beverages. ~rigorifico Nac:lo~, 

the state packirJg plant, '1-Tas organlzed under a law of 6 September 1925, and 

exercises a monopoly in the slaughter of animals for the meat supply of the City 

of Montevideo. A portion ( 23 per cent) of tb.e e~ro:t."t market for mee,t is also 

allocated to this enterprise. The ~1EJ~~.s!.?'Jl.y_ep~.hj~J.l.~.!na.sJ .. l£.~ 
Telefonos del Est!ldo (UTE), established in 1912, :i.s empowered with a monopoly 

right in the supply of electrtc light and power ro1d of telephone service throughout 

the country. The State RailwA-y A0.m i.nistratjon novT owns and operRtee_ all, the 

railways of the countl'Y. r,t'he Wattonal l'ort .Ai:ministre.tion monopolizes all services 

at the port of Moptevideo and, in add:tt:'.orr, r:nUl(:;<;Je the other ports of the 

country. Other commerc;i,al enterp:r~ses of tL:; Goverl1Ii~f'nt include. a monopoly tn 

telegraph servJ.ces, a comtnercial radio servjce, operRtlon of fishing trawlers and 

processing and rnarket:l-ng of fishery product'S, and manufaature and sale of 

fertilizers. In addition to the centrel bm~k, the Govel;~nt owns the Mortgage 

Bank of Uruguay, WAich has a monopoly in the issue~~· bonds and mortg&£eS again~t 

the security of real property. 
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In fields not reserved to the St.r;~:e, fo:ceigne:;.'s cenerally have the right 

to own., b'W, sell Ol' othe:.cvrioe d:l. spcsc of an~r · p::'O oext~r, !ll1d to develop aud conG.uct 

ro;y l:jnc1 of comm0rcial or 1ndustri3.l ent n'prisJ that Urug1.1ayan nationals may o~m, 

develop and cor.~dnct. Horeove1·, there is no re~ulation o:f the extent to which 

foreign capHal may participate in e_ny enterprise that may be conducted by 

private interests. One exception derives from tha war-time restrictions against 

nat1cr"als of' enemy countries. _trr.other exception reJ.ates more •to domicile than 

to nationality: only Urugua;van ci ti.z.ens and compa:nies domiciled in Uruguay are 

eligible to o·otain licenses for surveying miner<tl resources. 

Uruguayan taxation applies to foreigners and nationals without discrimination, 

with certain minor exceptions. 

·control of foreign exch~'1ge transactions h~ been exercised in one form or 

another since 1931. The e:r.change control sJstem has been primarily concerned 

with transactions arising from the exportation ana importation of commodities. 

Transactions in foreign cm•rei•cie• a.rtai'O({ 1'.::~ tbclt invest.mont of foreign 

capital in the countl'y and frcm the pa~'1f£Lt ::1f ;yit)lda on invested foreign capital 

are, end for the :past sevaral yea.ra have be,3n, (:c.rried out :in the legal free 

market, unaffected by official ir .. tel'Ventton ozcept jn cases where tha fo;reign 

currency involved is that of a country with vhioh Uruguay has entered into a 

payments agreement. Such agreements h€\.va beAn concluded with Argentina, Belgium­

Luxembourg, Western Germany, Italy, the Nether lands, France, Sweden, Yugoslavia 

and the Untted Kingdom. Remittances to these countries on capital account 

require the prior approval of the Bank of the Republic of Uruguay, In addition, 

there is a ''gentleman's agre~ment" between the Bank of the Republic and other 

banks under which the latter undertake to avoid remittemces for speculation and 

other questionable ~urposes, and to cor.sult with the l3ank of the Republic in 

respect to unusually large transact.iona. 

Extensive: labour leglslation regulates the conditione of work, but ordina:ry 

commercial and indust~.al enter9rises ~l~ not ro~uired to employ a fixed 

percentage minimum of U:rucuayan natioru~ls, How.)vcr, org~izations which will 

employ a large number of personnel are sometin:.es required, under a special clause 

in their charter, to engage a certain number of Uruguayans, which may vary from 

60 to 90 per cent. 'l'here is no restriction on t.he immigre,tion or 

employment of foreign technical, managerial or admin:tst:rati ve personne)., or members 

of the boards of dj,rectors, of industrial or commercial e:riterprises. 
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As indicated in Part I, Uruguay hns lJeen the first Lntin AI:lerican Republic 

to enter into a bilateral. treaty with the United States desic;ned to encourage 

the flow of capital, skills and technolot_;ical assistance to promote industrial, 

commercial and general economic development. This "Treaty of Friendship, 

Commerce and Economic Development", signed by the United States and Uruguay in 

Montevideo on 23 November 1949, must be ratified by the Congresses of both 

countries to become effective. Implementation of the undertakines embodied in 

the treaty, will involve no important chanue in the la,·rs, recul.c.tions and policies 

of Uruguay affecting private foreign investment from the United States, 

Venezuela 

The salient featt~es of Venezuelan ecopomic policy as it affects vrivate 

foreign investment are equal opportunity for foreign 1;1nd domestic inveetmep.t in 

most fields and a system of ta.>:.ation based on the principle that half of the 

net profi-t;.s from the petroleum industry, the countr~''s principal economic 

activity, shall accrue to the State. 

Direct governmental pe.rticiiJativn in 1w~jlnc~w is relatively limited, However, 

the government has, tbrou:.;h various official aeencies, participated in air 

transport; shipping, and tb,e distribution of essenti~tl foodstuffs. Under the 

Venezuelan Constitution the same riGhts are granted to foreieners as to rw.tionals 

with respect to investment in industrial, e.gricultural, commerc:ta.l, and mining 

activities. In the cese of banldne and petroleum concessions foreign ·Jartid.pation 

must be through enterprises organized under the laws of Venezt:.el.::'. 

Under the income tax legislation of November 194: the government receives 

at least 50 per cent of the net profits of the prinr.: i pe,l minir..g and oil companies, 

which are foreign-mv.ned. Such enterprises pay royalties and normal taxes on 

business income and are subject, in addition~ to a te.x designed to achieve the 

stipulated division of profits, lf annual profits are less than 10 per cent of 

the value of the investment, however, the la.st-mentioned tax is not leVied. 

Apart from this, taxation is cenerall.y non-discTimine.tory, although the personal 

income tax is slichtly higher for non-rosidents than for residents. Business 

income taxes are chare.cterized by procressive surtax rates ranging up to 26 per 

cent of income in the highest bracket, but moderate reductions are allowed in 

the higher surtaxes for reinvested e~rnings, lt will be noted that the 

progressive surtax rates depend only on size of inconw and not r~te of return on 
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investment and to that extent niay disc.rimino.te against foreign enterprises should 

these tend to be larger than domestic. 

Another significant aspect of Venezuela's policy affecting foreign invE)stmente 

is the req_uirement that a portion of the crude oil extracted be refined witnin 

the country. Under the concession legislation of 1943 new concessionaires have 

to refine within the country the equivalent of one .. tenth of the production from 

the concession·and undertake that none of the remaining production be refined 

in the Caribbean area outside cf Venezuela. Exemption from import duty on 

rafininc equipment is granted to facilj, tate the operation of the refineries. 

In e,eneral1 Venezuela has imposed no special restr:iction on the transfer 

of fun~e accruiilb fro.a foreign investments. For soma years the petroleum 

companies have been required, however) to purchase Vene:zuelan currency for their 

local expenses at 3.09 bolivares per dollar as compared with the official rata 

of 3·35 bolivares per dollar.·· Exi-<orters of other produ·cts have no obligation 

to surrender exchange to the authcritiee end c.quil.·e local currency requ1reme!O:ts 
at the official rata, and at pre!'er0ntial rates for certain ;favoured export 

products such as coffee and cncao. 

Labour regulations require that at least 75 per cent of salaried employees 

and labourers in any enterprise be r~t1~1als of Venezuela, but a t~por~ 

reduction of thid percentaGe may be authorized. Foremen and other employees, 

other than specially qualified technical experts, that are in direct contact 

with workers must be Venezuelans. No wage differentials are permitted because 

of nationality. 
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In the Middle Bast lesisJ.ation derl:int:; Sfecifically with foreign 

inveotments and statements which clarify the policy pursued with regard to 

such investments are the exception rather than the rule. T:11s is varticul3rly 

true of countries in which foreicn investments ere encaged chiefly in the 

extraction of petroleum and in which the main eX]?ression of policy is fonnd 

in the terms of specific con-::essions for the exploitat:l.on of that product. :rn 

Egypt and Turkey, hovTever, nuruerous regulations have established i'lhat mny be 

called a ge:nere.l framework of poJ.ic:'" ralatins to foreign investment. Mora 

recently, the Government of Isy·-ael has int1·oduced legislation aimed at 

establishing a fa:voura~le "clim."l\e" for private foreign investment)/· 

Restr.!2.!ions on entr;z an<!_ .... ~.P~.t:!'"tion ?.L~~i£ln anteD?!'~E!. 

, The granting of concessions for sncar;j.Il(; in petroleum and other extr&ctiva 

industries is usually subject to ;;~cific tn•lflne;emcnts in each case, the 

general character of which is descr~.bed bolc;~. Outside the extractive industry, 

foreicn enterprise appears to be f.coe to er.1,3c:c;e in e. wide range of activities,· 

subject in a few casas to· srecific legislation relatine; to the participation of 

domestic ca'pital and personnel. 

In December 1949 a "Bill for the Encouragement of Captial Investments" was 
introduced into the Israeli Parlie,ment, accordinc a number of privileces 
to investments in "authorized establishments". These privileges mainl-y 
consist of (l) exemption f1•om real estate ta~es for five years, a relatively 
low income tax on dividends fl'Om authorized investments, and special 
amortization allowances in computing the texo.ble income of new enterprises, 
(2) exemption from custotr.s duties on imported raw materials and equipment, 
and (3) special transfer facilities for foreicn jnveatora. By "authorized 
establishme~ts11 are meant e.ll enterprises which in the opinion of tl:).e 
authorities would contribute to the develo~ment of the country's productive 
capacity, the absorptiQn of.mass ;immiGration, th~ increase of its exports 
~nd decrease of its imports, the rational distribution of the population 
end the planned exploitation of Israel's natural resources. 
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A few instances of minor limitutiOIJS on entry may be noted. The acq,uisition 

of land sometimes req,uires special goverumental permission, as in the case of 

Lebanon. In Iran, a foreigner may not engc:;ge in the purchase and sale of real 

estate as a bus"lness and may not own any real estate except his residence 1 his 

place of business, and o~e warehouse. In Egypt, a bill restricting the 

acquisition of agricu:!.tural land by foreigners h~s recently been introduced. 

No rest;"iction. on foreign ownership of land appears to apply in Isr&eL The 

establishment of foreign banks and insurance companies often req,uires special 

permission and the operation of such enterprises may be subject to special 

requirements. 

Restriction of the scope of operations of foreign capital as a result 

of a general limitation of private enterprise by the Ste.te and a corresponding 

expansion of the latter's economic activities 1 does not appear to be a common 

feature of the Middle Eastern countries. An oxception to this general rule 1 

however, is Turkey, where the Governmer.~t reserves to itself the richt to 

develop heavy industries, transportation and pt1blic utilities and where entry 

by private enterprise into c.n estublished indt:stry and the estilblishment of new 

industries are allegedly often hampered. by the competition of government 

enterprises enjoying various subsidies. To a smaller extent this situation 

exists also in Iran. While other foriUEI of government intervention, such as import 

and, export controls, are prevalent, the1y exist more as ad ~.££ measures for the 

correction o:f' balance of paytrl6nts and other dif:f'icuJ.ties than as a permaoont 

policy of government control. 

Restrictions specifically affecti.ng the operations of foreign enterprises 

are found in some countries. In Iran a la,., was passed in .rune ;1.948 limiting the 

granting of import licences to Iranians or to companies owned entirely by 

them. In Turkey until June 1947, reinvestment of profits by foreign enterprises 

was subject to government approval. In the case of Israel at least 30 per cent 

of the capital transfers into the country by established enterprises must be 

in cash, the import of goods thus representing not more than 70 per cent. 

Policies regarding the participation of domestic capital and personnel 

~ fairly liberal in most of the countries in the region. vlith Egypt as 

probably the sole exception, there is generally no legal requirement for the 

participation of local capital. The same is also true of participation in 
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control. The Ieb~ece law st~.pul.ates thet one·third of the directors of a 

company 1.ncorporated in Lebanon must be Letancse nationals. But foreign 

enterijrit:eo may freely establish branol1es in the cour1try on the condition 

thct a resident Lebanese reprasentativo is appointed. Similar restrictions 

do not exist in certain other countries such o.s Syria, Turkey, Iran and 

Iore.sJ. In Ecypt, hm;ever, the formal restrictions appear rather rigid. The 

Company Lair of Au13ust 1947 limited. the number of foreign directors in 8. 

company to 25 per cent of the total number, and the participation of do;rnest;ic 

capitai lias fixed at a minimum of 51 J:)er cent of the sbEJres 'both in nevr 

enterprises and in nevr issues of established businesses. Hmrevor1 such 

requh·ements may be vaived 'by e.dm.1nlstrative action, and it is reported 

that the Goverr~ent is considering a revision of these requirements establishinG 

a maxim~ of 40 per cent of foreif~ directors end a ~nUn~ of 40 per cent of 

domestic ca;;i tal. 

In respect of the emploJ>m.ent of do:meot:tc labour 1 requirements are 

generally not very restrictive. In Syria eni Le benon~ ho· .. mvt1r 1 restrictions 

are a)?plied on the employment of tmsldlled fo:;:·ei.:.;n J.E.l:nurc,:.·s. In Turkey, in 

additicn to t.he proviE:ion that unskilled le.bour r.u0t oe recruited among 
' ' 

Turki:Jh nationals 1 the use of fore ian technical workers is contin¢ent upon, 

:payment of e. svecia:L semi-annual fee. This requirement does no't apply to 

the personnel employed. by. T\.trk:tsh branches of foreign compan;tes 1 but· the 
/ 

exception a;prears nullified by a requirement that any firm i·Those business 

activity is confined mostly to Turkey must be registered as a Twkien company. 

Ecypt aca:in ]!rovides a contrast to the genel~auy libera;L policies. The 

Egyptian Company Law of 1947 stipulates tha.t at least 75 per cent of the 

a.dminist:·ati ve or clerical 1;TOrl~ers mt1St b_e EBYI>tian nationals who shall 

receive a mini!nt'lll of 65 J:)er cent of the total salary paid to this cateeory of 

empl.o;;·ees. Furthennore 1 not lnss then 90 per cent of the labourers employed 

must be ECY1'tien naticnals, receivinc at ieast Go per cent of the payroll in 

question. At the time of enactment of tho Company Lavr it i·ras ruled that full 

compJ..iMce to these provi~:lons should be established i-Tithin three yeaxs, 

one-third of the requirements to be fulfil.l~d avery ye~. The establishment of 

a mt~imum :percentage of em:ploym.ent for domestic labour has so far not been 

coupled irith an e;:}?licit insistence on the traininG of local personnel by 

foreign enterprises. The empJ.oyment of foreign man~eriaJ. and technical staff 

is not subject to limitation. 
/Conoessiona 
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Conoesoions for petroleum extract:l...s~!:Pd mj~ 

In countries like Iran, Iraq, Scucli Arabj_a and some of the Sheil<:doms, 

:PetJ.~olemn. is the only major industry whlch has attractE~d foreiGll investment 

on e, larc;e ocale. Conditions under vhich such investments have been made are 

defined in concession contracts and are little affected by policies of a general 

no.tu,re, e:x:cept in certaL"l instances by measures of excJ:ange control o Generally 

s:pea:\:inc, the rJJ.ejor oil-producing C01).ntries in the Middle East do not e.t 

:present have occ['.sion to formulate a po.l~~cy tovrards foreign investment except 

insofe~ as a revision of existing concession contracts may be contemplated. 

In Iren, hovever, a law of 1947 forbade the granting of nei¥ petroleUl!l concessions 

to fOl"eicn intere(3tS for a veriod Of fiVe years pending a thOl.'OUgh investigation 

of oil reso~ces. In Syria the granting of new mining concessions has been 

EiU.f:QJe:aded per:.d:tng the. passage of a nev tnilling law, 

lfhile the tenus of individual :petroleum concession contracts differ, the 

subjects covered by them, in addition to the dw~ation of the concession, t:Q.e 

area covered, and the installation rights of tte cor:1pany Md the right of domain 

of the concession .. crant;tng country, include chiefly (l) the financial oblig!3-tions 

of' the corJ.J,?any in terro.s of lump sum payments, annual rentals, royalties and 

sometimes shc.re of' prof~t, (2) the minimum amov.nt of dril;Ling which must be 

carried out over a period of' years before oil if3 produeed on a colnmercial 

scale, and (3) the supply of oil by the company for local use either free 

of charge or at a price lm-Ter than the market price. Som.et:imes, as in 

Saudi Arabia, the concession-granting co~try ma~ undertake to give up apy 

claim on the :Lol"eign exqhange proceeds of the oil exports. FtU'thermore, full 

exemption from taxation is sometimes accorded by the conoession-crantinc; 

co~try in oonsidel"ation for an ac;reed schedule of royalties. 

An important factor affect:Lng the rate of profits on foreig.p. investments 

in some oases ;I.s the rate of e:l:chonge applying to the conversion of such of the 

export proceeds as the oil companies require to meet local expenses. The 

Anglo~Iran~ Oil Company, for examvle~ is required to sell such exchange at 

the rate of 32 rials to the dolla;r as age.~nst the usual rate for exports of 

aK~oximately 45 rials to the dollar. 
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With respect to exchange control on remittances arising from foreign 

investments, the countries of this area fa] 1 into three broad grou}?s·. Insofar 

e~s }?etrole1Jlll investments are concerned the situation described above applies, 

the main issue in most cases being the rate at v:rhich lo')al currency can be 

acquired by foreign companies for current costs, royalties and other local 

rect1..\irements .11 A second type of arransement exists in countries like Syria 

and Lebanon in vhich transfer at the official rate of a:x;change is more or lass 

restricted, but transfer at the officially tolerated free rata may be made by 

foreign invectors as vlell as others, unless the free rate is considered 

excessively hiGh. In several other countries, such as Turkey, Egypt and Israel, 

a mora comprehensive control covers all outward remittances at least to 

"hard·c"l.lr.l·e~cy" areas, and the question is larcely one of the degree of priority 

that_~s granted for remittances by foreign investors. 

Prior to Hay 191~7 1 foreign firms in Turkey vrare allowed to transfer their 

profits abroad only by exporting certain Ttu .. kish prod.ucts, The list o;f' these 

conmodities vTas revised from time to time. Since then, hmrever, the Ministry 

of Conu:ner6e has been allowed to guarantee transfer of profit and capital by 

foreign investors, retaining discretion as to the amounts to be transferred, 

however. More recently, the Government '\-TaB reported to be considering 

legislation authorizing _the Minister of Finance to:guarantee the repayment of 

foreign loans negotiated by private Tur~ish interests with either private or 

gover:nmenta;L c:t;editora up to an amount of ~ 300 million ($107 million). 

The Gover.nmont of Iran announced in 1947 its ~adiness to guarantee the 

transfer of 11reesonable 11 amounts of investment yiel,ds and capital ~-Tithdrawals. 

17 Apart from the question of the :rate of excnange .a:Qpl1ing to eXJ?Ort proceeds .. 
United States oil companies operetiPg in the Middle East and selling a 
larse portion of their output for sterlillb are :faced vlith the probl.etn of 
the extent to which such starl:I.ne receipt,., may 'be .converted into dollars 
far peyment of profits and for purchase of equipment, In recent months 
such conversion has been increasingly ltroited. 
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In Israel, recently prop0sed 1.ecin:1 c:tion would permit tl1e trenefer of 

interest profits and "deJ-reciation" at en c.nn-: .. :al rate of 10 per cent of the 

capital invested in the case of "autbox•ized establisbments". 

In tbe case of Bgypt restrictions on remittencesJ at least to the dollar 

area, have been severe. UnO.er the te:rms of an. exch~nge control law of 19lt7 

the incone accruing to foreign enten,:rises is placed :l.n blocked acco@ts and. 

can be trem:fer:.'ed in vrhole or in part only after apt>:rovaJ. in each case. It 

is reported that except for one or two special arrangomento, applic~tions for 

trensfer of profits to the United States have been denied. 

9.!-.h§L~~ 
In some cotmtriea, for example Iran and. Israel, official statements cf 

policy indicate either explicitly or implicitly that foreign investors iiho are 

penni tted entry i'Tould enjoy the seme status as national enterprises. The 

pl·otecti ve tariff is often mentioned as a special attraction both to domestic 

enterprises and to fo:t"eign :lnvestors. Bo is tr.x rel:e,f for new enterprises 

and other privileges.l/ No discri.minaticn in ta.Iation against fore~gn 
investments as such is gene;.~ally found in the reeion, although in Egypt foreign 

investors may be ad.verseJy affected inasmuch as earnings and capitalization of 

units outside the country affect the computation of loce.l tax liabilities. 

Levels of tazation in the re.;;ion do not appear to be hoavy 1 and, in the case 

of oil-~1oducinc countries, taxation is often excluded by provisions in the 

concession contracts. 

f] The Icraeli bil,l of Decern.'ber 1949, for instance, provides for the exemption 
of buildinGs constructed since the establishment of the new State from the 
u.rbru1. Ol"" rural property tax for l'i ve yee~1s 1 an income ta:x: of not more then 
25 per cent on dividends paid by "~.uthcr:J..z,ed estE~bl:ishments" 1 penn.issible 
amortization deductions in ne1·r ente;r.~p:d E;ee at doubJ.e the present rate for 
the first three years, and at 150 per cent of the present rate for the 
tvro subsequent yeers. 

/D. BEITISH 
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Information on legislation and othel· meas-ures ai'fectin.3 foreisn investment 

in British Colonial territories 1 based. on a memorandum prepared by the Ccl:mial 

Office of the United Kingdom Government, has been made available to the Ur~ted 

Nations Secretariat by the United Kinc;d..om Delesation. 'l'he followinc; account, 

including the material quoted, is derived frcm thiG source. 

Exchanre Control and ~port Licen~inc 

A number of exchange control and import licensin.z measures which aim. at 

safesuarding the balance of payments position of the Sterling Area arc m•iformly 

in force throughout the United Kin3dom and the Colunies. It is streseed that 

these controls are not intended and are not uee~ to discriminate asainst foreign 

investment as such, but they affect the tern:s a::d. c:m.d.itions under which nevi 

investments may be mad.e as well as the status of exi.::ting investments. 

The poliGies toward forci&n investments in the light of balance of payments 

consid.erations are described in the follovJin:.:; teJ.•ms: 

jJ 

"In both the United Kingdom and the Colonies • o. if arJY resident 1 

includ.inc; an;y resident branch, su·osi<li::t:ry etc,. cf a'1y foreign comrarJY 
sought t:J borrow either in foreisn cur;c,o_:~::;y cr· ster.Linz for investment 
purposes, it could only do so ''lith the p2·l'Jr :;~.::;.~m::..sslrm of the approp:-iate 
authorities. This procedure is fo1lmve(l -oe~a,;,De i:Trcstment by non-resicients 
involves a contingent liability, for wb.::L~::1 b:X::L.;.."'"!c;e is norL'lally ma.de 
available at the appropriate time, for -~:ne J?lO.JGsnt of dividends 1 interest 
and repayrilent of capital according to the terns of issue 1 and. it is necessar;: 
to ensurt; that such contingent liability is not contracted on ter:t:J.S 
unfavourable to the Scheduled. Territories on Exchange Control u:ounds. g/ 
Particularly, no provision would be alloued in the financial arrangements 
relatirq to such investments for; 

{a) repayrnent of the capital invested within at least 10 years, ;J and 

Material on policies affecting foreign investments in other colonial 
ter11 itories has not boen included in the :present report owing to the lack of 
readily available information. 
The "Scheduled Territorieo", as clefined in the United Kin::;dom Exchane;,e Contr 
Act of 1947 include, in addition to the United Kinc,dom and Colonies, the 
Dominions other than Canada and Newfoundland, Burma, Iraq and several other 
areas. 
\lith effect from January, 1950, this regulation has been modified to alloW' 
capital transferred in the case of new investments in approved projects to 1e 
taken out up to the value of the original investment at any time, without 
requiring the capital to be },)locked for a mi!'..imum of ten years. Repatriatior 
will be allovred only to the country from which tP,e investment oriGinated. 

/(b) wi thdrawa~ 
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(o) withdJ:awal of r:.on-resid.t:mt capital upc.n lig_uE.a.tion. 

Furthermore, if any ap:prE:;ciable pert of the t::::tal ca]_)ittil to 1.Je 
enrloyed is l:>ein.~; subseribed. by residents of the Scheduled Terri tsries, the 
lt.tter should hold. a reasonable am:JUnt cf equity (crdinary share capital) 
so tlill.t a fair proportion of tho profit.:: will aec;ruc to the resider.J.te." 

Subject to the above ccr:..sicierations, the E:.uthoritie8 at r>reser .. t :r;errdt. 

non-resid.ents to invest in the colonial territories (by the acg_uioiticn cf 

shares, del:lentures, or by way of lean) "rrovid.ed that their investments are :rr.ade 

in full by means of a re11ittance ••• by the. method apJXOJ?riate to thEJir country o:t 

pen"lanent residence, that the capital is invested. in J)roductive lone; term 

enterprises whose operations would. be of' econonic ben€:fit to the sterlinc; e.rea and 

that the foreign investors d.c not expect guarantees cf IJrofi t". It is indicated 

that these criteria apply not :mly in the colonial territories but generally in 

the countries included in the Sterling Area • 

. An interestinc; feature of' the :rolic;r ic the reg_u1.rement that new investments 

are t:J be made by remittances in full to the area concerned. Thus, the investor 

is not necessarily allowed to u;:::e the ca]?ital involved for import from sources of 

his own _choice. As recards the importation of capital. equi:pment, it is stated the 

''it is necessary to submit capi~al in the form of eg_uip:nent cr other goods to 

im:port licensinG procedure because, althcugh there is no :L"YJDediate loBs of 

exchanue, there is, nevertheless, a continsent lia~bili .. ty in respect of ouch 

capital t.o release excha'Ylc;c for the :payment cf' d.ividends, interest, etc." vJhen 

the requisite imports for invectment purposes are available froLl the Uni.ted 

Kingdom, cr. frcm ether soft currency sauces, "it is expected that colonial 

~equ.ire:mente will be obtained from the latter, sub~ect always to the cblit;ations 

of· the United Linc,dm:;. in the 1'1atter of ilil.port discrimination. In e,eneral, hm·Tever. 

where the im]?ort of ca:pital equiruont fr~m the United Kine;dom or from other 

sources would be difficult or would lead to unclue del<::.y, a::1d w:J.ere th€; licer..sine; 

of the equi:prnent wo1.1.ld not lead to diecriuination a:._.ai.nst other bpcl·ts, and where 

the import·of such equipnent would, in view of the im:portinc authorities, be· 

economically justified in the li:)lt of all the circumc:tancea, ir:1portation of 

capital eq~ipment by non-resident investors would receive favourable 

consid.eration." In any case, it is stated, there 'ivoul.d not be any di&crimi.naticn 

between f'oreign and domestic investors in re.Jpect of O.]?plications to import. 

/ 
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Local Legislation AffectinG the Exvlo:i.tation of l'Tat:i.onal Resources 

1-liineral ric:,nts in the British colonial territories are generally vested in 

the Crcw-n, ivhile control of their develop.nent is in the hanC.s of local c;overnments. 

Accorclin;::; to the memoranch:un, there is no discrimi:nation asainst forei011 interests 

in connexion with the gl·ant of mineral ric,llts. Rights for mineral oil are srantec 

on a basis of reciprocity, that is to say, only if such richts are esranted to 

British subJects and companies in the forei2,n countries concerned and on 

comparable terms. 

Prospectin::; ri::)1ts may be c;ranted either for a limited period for one or more 

minerals or, if exclusive rights are involved, for a longer period, but generally 

in res}:lect of one mineral only. The latter type of ::;;rants carry the right to 

the grant of a mininG lease in respect of the mineral in question. Mining leases 

are granted for periods of 21-25 years, renewable for a similar period, but are 

given only to persons or comranies havin:-; the necessary financial resources and 

technical qual:in.cations. '\:lhero the mineral deposit is not large enough to· 

justify the (jrant of a mineral lease, "mineral richts" or "claims" are granted 

instead. 

Royalty rayments in connexion with mining concessions are either on an 

ad. valoreu basis or in the form of a specific levy per Ul1it of output. However, 

it is stated that the colonial governments are adorting a new system of royalty 

which is related to the profitability of the miniw, undertakinr;, the royalty 

increasinc; or clecreasing vTith any increase or decrease in profit. The Government 

also levies a minimum royalty, on the {_,l'Ound that it is entitled to some return 

for the removal of a ivasting asset. 

A "lviemorandum on Colonial 1-:iining Policy" (Colonial No. 206) was issued in 

1946 by the Secretary of State for the Colonies to Colonial Governments su03estinc 

the .:;eneral lines to i:le followed with resiJect to the dev(;loprnent of mineral 

resources. The objectives laid down l'elate to the efficient management of the 

mines, the size of the unit of operation, which must 'be 11 economic", the 

protection of other natural resources, labour conditions, the rate of development 

with respect to social as well as economic considel·ations, provisions for the 

indigenOUS IJOIJulation to fit themselVeS for the his~er administrative and 

technical IJOSts, anQ the retention of an adequate share of the mining proceeds 

in the colony. 

/For worldng 
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For working and. cuttins timber, rights are gra."lted 0ri a nc:n-disc:riminatory 

basis in respect of the nc~tionality of applicants either for short period.s up to 

.five yoc.rs and usua.lly for a definite volume of tiru.ber ill a specified ru·ea, or 

for lone:;er periods up to 25 years. In the fermer case:, royalty payments a:;;·e 

con1puted on the oasis of· the volume of tilr..oer removed, uhile in the latter casE:; 

they are defined in the terms of the agroement. 

Leo;ielation Affect.inr o-'uher Industries 

Investment in secondary industries in British Colonial territories is 

generally encoUraged and in some cases positive inducements are offered. The 

indtlcements usually consist of exemption from. customs duties on machinery and 

articles of capital equi:pment required for the rarticular project. In Jamaica, 

there are 1 in addition, reliefs from income tax and "tounage tax" for pioneer 

industries. · Both tlie inducements and legislative controls are equally a:pplicable 

to forei,~ and domestic enter!JI'iSes. 

With ref):r;ect to Governmental ~ontrol on eutry, investors seeking to establish 

new enterprises in a number of industries in East Africa have to secure a license 

from the East Ai'rican Industrial Courlcil, licenses would be withheld if, in the 

opinion of the Council, the choice of location is not suitable from the :point of 

view of the availability of raw materials or power or proximity to consuming 

centers, or existing productive capacity is actually or potentially capable of 

satisfying demand within the area at a price not less favourable than would be 

necessary for the potential investor in order to yield a reasonable return on his 

investment, or if the applicant 1 s financial, :material and teclmical resc:urces are 

not adequate for the :purpose while his failure would prejudice the future 

developnent of the industry in question. 

The establishment of marketin~ organizations by": leg;lslation to improve. and 

regularize marketinc; methods ana. :particularly to prevent the exploitation of 

producers by traders is fairly widespread in B~iti&h colonial territories. Iz1 

some territories such marketing orcanizations have been .made the sole legal 

ex:porters. For a number of commodities, arra.ncements are in force to :reserve a 

:part of the export price for future price stabilization pur:poses. In some 

instances this is done by svecial levies, in other throush statutory marketing 

organizations. L"l addition, in many Colonies export duties are levied for 

revenue pur:poses. 

/Labour 
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It is stated that :must B.:citiGh co1c11ial te!'l'itories have leGislatio~1, 

modelled on United Kingdom practice and cmli'ormin3 ,.,ith ILO Conventions, 

re,;ulu.tinc; the recruitment, eillJ!lOYEent and conditions of s?rvice of labom:. 

Hht::ra the 0.1·ain oi' nu·al labol.ll' to other employments t~eatens local food supply, 

the local goveri.IIllellts are senerally o:::rpm>~e:;:~d to rec;vJ.ate or sto:p recruitment in 

the affected areas. 

As for the emrlo~'1llent of foreign labour, control is exercised tbrough the 

immigration laws. The employment o.t' technical a:..1d skilled forei@l personnel, 

hm1ever, is not prevented. It is the policy of the local c;overmnents in certain 

colonial territories to stimulate the trai:ning of native personnel to the standard 

which will enaole them to re1)1ace fo:~ei::Jl skilled labo'.ll' later. 

Taxation ---
Nest of tho incorr..e tax J.mm of the J3ritish Colonial territories have been 

based on a 11l1odel II1COLlB Tax 0:-dinance" ll.ralm up by the Colonial Office and the 

Beard of Inland Rever.ne, a::1rl. therefore htwe many commo::1 features. All. the 

Colonies chro·Ge any illCOl!le accrninc; in, d.er:!.ved fl·om, or received in the Colony in 

res:pect of gaino or profits from any trade or business for vrhatever time this may 

bare been carri0d on or exercised. Some Colonies, notably in Jamaica and 

Jarbadcs, a:-..ao charge l'as:Ulen~.n o:~;. inccAnc aC(,X'f.lil'lg or da:riw-ed fxo.m. outside the 

Colony, whether it is received in the Colony or not. 

In gene:::al, in the case of a non-resident comra1zy, the liability as regards 

trao.ing :profits is l'estricted to :profits gained by tl~ading in the colony, and 

profits arising outr;ide the Colony as a result of tradinG ~ the colony are not 

so liable. Jamaica again provides an e.x:~e:ption to the rule. 

Thus, as a rule, conrpaniea lvhich are resident (i.e., muna::;ed and controlled) 

in a colony have a wider scope of tax liability than non·resident coml)a'n!.es. 

One exception is in the Falkland Islands where the charGeable income of a 

com1~ny recistered in a colo1zy is reduced by 20 :per cent if residents hold a 

majority of shares. 

Most colonial territories hr.ving income tax laws have concluded double 

taxation arrangments with the United Kinsdom on lines similar to those between 

the United Kingdom and the United States. Discussions between the two countries 

in respect of an extension of the latter arrangements to cover some twenty colonies 

as well have already taken place. ___ .. ,. 




