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SURVEY OF POLICIES AFFECTING PRIVATE FOREICN INVESTMENT
(Prepared by the Secretariat)

INTRODUCTION

The present’report hes been prepared pursuant to resolution 222 (IX) D of the
Economic end Social Council, dated 1k August 1949, Recognizing "that the economic
development of under-developed areas requires not only expended efforts in
technical essistance, but also assurances of an expanded réte of international
capital flov for the purpose of finahcing economic development", the Council state
its belief "that consideration of measures to expedite such an expanded flov
requires careful study and discussion by the Council of many problems, such as the
affective mobilization of national savings, the creation of a favourable
investment climate, the fuller utilization of existing sources of international
funds, measures to avoid extrems fluctuations in earnings of foreign exohangé,-and
others ,..". Accordingly, 1t requested the Secretary-General to prepare several
studles in ant.cipation of the discussion at 1ts tenth session, including:

" survey of the more importent types of laws, regulations, and

economic policles affecting the operations of foreign private capital

which are mogt prevalent in capital-exporting countries on the one side,

and in less developed countries on the other, with a view to evaluating

the extent to which such laws, regulations, and policles affect the

international flow of private capital; ,.."

The position of private forelgn capltel 1n less developed countriss is also
under conegidexation by the Economic Commission for Latin America and the Economic
Commission for Asia and the Far East, DPursuant to resolutions by these two bodies
comprehensive reports on the legal and economic status of private foreign capital
In the countries in the two regicns coversd by these Cormissions are nov in
preparation.;/ These reglonal studles are expected to throw much light on the
subject‘of the present report, but in view of the Council's request, the

;7 See Resolution of the Economic Commission for Latin Americe on "Studies on
Conditions Affecting Cepital Investments", 10 June 1949 (E/CN,12/132), =nd
Resolution of the Economic Commission for Asia and the Far East on "Measures
to Promote Trade", 10 December 1948 (E/CN,11/172),

/Secretariat
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Secretariet Lag prepared the present survey before their completion, It shouwld be
regarded, accordingly, as an interim statsment, subJect to amplification and
revision in the light of further information,

Attention may be called also to two publicatlonu nreparod by the uecretarlat
whlch are cl osely related to the present report:

1, International Capital Movements during the Inter-Har I Pericd,
United Hations Publicaticns Sales No,: 1949.IT.D.2. e

-2, Methods of Financing Economic Dovelopment in‘Under—Develonéd
Count ries, United Nations Fublicatlons Sales No.: 1949.11.3.4,

The fo¢low;nr report is dlviued inte two parta, Tert I coffers a survey of
the main types of laws, regulations ond economic policiesﬂof both capital=-
exporting ahd leés developed ccunt;ies with reference to foreign investments.‘r
Part I1 1llustrates the general discussion of Part I by brief summaries of the.

1aws,rfe6ulations‘and policies in selecied lems developed countries,

/Pert I
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part I

MAIN TYPES OF POLICY

A, Goneral Considerations

A dlstinctive feature of the post-war period has been the small amount of
private lonz~term foreign investment in relation not only to the outflow of
long-term capitel through governmentel channels but also, particwlarly in the
Unitedbstates, to the volume of private domestic investmen.t.l Such private
capital flow ag has occurred has been concentrated in relatively few areas
and in extractive industries producing for export, meinly petroleum, The
flotation of securities for forsign account, vhether in the form of bonds or
shares, has been negligible, end the dulk of the outflow of new capltal has been
in the form of direct investments by existing enterprises, financed from the
reinvestment of income earned by the parent concern in the capital-exporting
country or by its branch or eubsidiary abroed,

In the case of meny countries which in the past have been traditional
sources of 1ohg-term intornational investment the immediate causes of the limited
outflow are not far to seek, Thelr econcmies were adversely affected by the
war, and they have deliberately curbed the outflow of demestic capital in
order to concerve their limited resources and mitigate the pressure on their
balance of payments, Where no such curbs have been imposed, however, as in the
United States, thevexplanation must be sought elsevhere,

A Tvll explanatlon of the reduced level of private foreign investment in
recent yeers would require consideretion of not only laws, regulations and
policles affecting foreign investment, as celled for in the resolutiocn set out
above; But_Of all factors beering upon private investment generally (and thus
also fdreign’investment), Including the supply of private savings evailable for
forelgn investment in capltel-exporting countries and the prospective yields of

foreign as compared with domestic investment., The present report is limited,

17 Detailed informaetion on post-wer private foreign investment is contained in
several reports lssued by the United Nations, See particularly Worid Economic
Report, 1945, end Methods of Finencins Economic Development in Under-
Developed Countries. ‘ :

~/hovever,
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however, largely to an exeminstion of govermmentasl measures end policies vhich

have & special incidence on private foreilen investment,

This limitation of the study should not obscure the importance of certain

slements of an essentially internetional character vhich influence the
international flov of cepital, The security of an investment mede in en ares
under foreirn jurisdiction and the transferability of investment yields must
necessarily be of primary concern to the private investor. 80 long as the
investor considers the speciel riek comnacted with investment dbroad'relatively
small, he mey be induced to make such Investuwsnt by the prosPeét’of'a higher
yield then thet obtained from tho domestic investment, Vhen the risk appears
greatér than can be compensated for by the anticipated higher yileld, private
forelgn canital will not flow to the country comncermed; in fact, eiistiﬁg
investments (including domestic investments) mey be ligquideted end capital thus
flow from countries vhere the yleld is high to countries where it is low. At
the present time, apprehension of politicel ingtability and the lack of ‘
equilibriwm generally in -econcmic relatiqns'&mgng countries constituﬁe seridus
obstacles to the resumption of néimel cepital movements on & large sdale,

Insecurity resulting elther from externmal politicel tension or from internel
strife in an wnder-~developed country naturally discourages foreign investors,
The fear of a shift in the govermmental regime of capital-impofting countries’
that may be coupled with a deterioraticm in the "climate" under which foreisn
investments operate also acts as & deterrent -to investments in certain perts of
the wvorld. k

The vpresent lack of international economic equilibrium is reflected in a
pressure on the balance of peyments in the mejority of under-developed countries
and also in some of the countries that used to be cepital-exporting, The trensfor
of the yleld of foreign investments;fromfthe‘former'is’thusrrendéred difficult -
and the cepitel evailable in the latter for investmente sbroad is reduced, It
sheuld not be assumed that the balance of ‘payménts difficulties that have resulted
from Worlc \fer IT have been the main cause of the reduced flow of capitel to the
undor-developed countries, The internstionsl economy had broken dovn
around 1930, gnd/from'l93ifcapital,téndéd to flov.from.under-developed
countries to ereditor countries, The fréakdown and the resulting problem.of
transfer have been briefly discussed in a companion publication.l/ Before the

;7 United Nations, Internmational Capital Movements during the Inter-Wer Period,
1949 (United Nations Publicetions Sales No, 19%9.1I.D.2).

/breakdovn,
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breakdovn, foreign invectment yields were seldom paid through bilateral
transections between debtor and creditor countries, but the transfer took place
in triangvler or multilateral trade through "third" countries which had a net
import from the under-developed countries and & nei export to the creditor‘ccuntry
(or to ccuntries vhich in their turn had such a net export to the crsditor
country), The investments and the peyments to which the investments gave rise
thus fecilitated international trede and peyments generally end their influence
was not cchnfined to debtor and creditor covntries alone, The breakdown of the
international econcmy, menifest at the time in reduced prices, deteriprated
torms of tradé of the urder-developod countriles, reversed capital movement and
wildespread balence of payments disequilibria, rendered it imperative for
numerous couwntries to equilibrete their foreign transactions with the aid of
exchange controls and trade restrictions, Largsly because of fezr of
retaliation,l/ those controls and restrictions tended to eliminate the triangulsar
and multilateral trade on which depended the internaticnal trensfer of investment
yields, The resulting curt'ai}.mm’t in international markets of the demend of
"third" countries contributed to kesping the prices of the export products of
under-developed countries at abnormally low levels and discouraged forelgn
Investments generelly. While pricé relations since the war in some cases have
changed in favour of under-developed cowntries, the majority of these countries
continue to suffer from difficuliies in thelr balance of payments and hence
find 1t necessery to apply stringent trade and payments restrictions which hamper
the development of trianguler trade, The orientation of economic activities in
numerous countries thus still does not permit of en international econcmic
Integration that would facilitate the revival of private fcrelgn investments of the
kind which occurred, for example, during the 1920's, _

The exchange stringency in some countries, it will be observed, is not
alweys or vholly due to the generel disequilibrium in international economic

relations referred to sbove, Current methods of financing progremmes of

;7 Each country normally has export balances with certain countries and import
balances with others, It is usually least exposed to retalistion vhen
reducing imports from the latter, The restrictions thus tended to curtail
bllateral balances of trade,

/development
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development frequently tend to generate inflationary pressures causing balance
of vpayments difficulties which are met by mezns of trede restrictions and -
exchange controls.

Tt is not possible in this study to enalyze in detall the effect on -
internationel investments cf the exchange and trade controls Jjust referred to.
Brief reference will be made to the use which & number of capitel-importing end
capital-exporting countries make of exchange controls for the regulation of the
outflow of investment yields and of long-term capital for investment purposes,
dut this study cen deal only with the immediate effect of the controls on the
external private financial tremsactions of the country applying the controis.
In fact the controls and trade regulations in different countrics Lave becous
pert of the "clirate" for internstional investment ell over the world, and the
capital movements and transfer of yields between any two countries are 1nfluenced
not only by their own exchange and trade regulations but also, end probably to

e much larger ex:znt, by those of other countries,

/B. Policies of
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‘B, Rolicies of Capital-Exporting Covntries

The capital-exporting countries to be considerad are those which mey be
expected to invest private long-term capital in less developed countries.l/ The
United st ates is by fer the most important source of guch capital and is likely to
remain 80 for some time to come; the policies of that country exe accordingly of
particular interest, ILong-term investments abroad mey be made, however, (and have
been mede) eveh by countries which are capital Importers on balance, Certein
European countries, for instance, have recently been net importers of cepltal as
the result of en Inflow of funde from the Unlted Stetes, at the same tims as they
heve invested in oversea ercas linked to them by political and eccnomic ties.,

Objectives of »olicy

A capital-exporting country may leave the privaete investor free to invest at
home or abroad according to the same criteris as determine e decislon to invest in
cne or ancther domestic investment, While it ils frequently difficuit to specify
the precise object of many policles affecting the investment ebroed 1t may be sald
that In practice governmental measures in capltal-exporting countries operate In
some degree elther to restrain or to stimulates the export of cepitel,

Most European capltal-exporting countries have placed direct restrictioms on
the outflow of capital, The objects of these restrictions vary, The principal
obJject is usually to relieve or prevent pressures on the balance of payments.
Frequently, the restraints also serve the purpose of limiting the volume of total
Investments (at home end ebroad) by demestic concerns, as pert of an anti- ’
inflationary policy. The maintenance of a fluid domestic capital merket may also
be aimed at; more particularly with a view to reducing the rate at which the

;7 Policles affecting the export of short-term capital or the export of capital
which results in the reductlon of outstending liabilities (for instance, the
- ligquidetion of blocked "sterling balences"), or which represents the

liguidation of existing equlty investments ere therefore not’ directly
considexred,

/government
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government may borrow in that market, Such.a policy was widely applied during the
1930'3.“/ But. the intention has frequently been to reduce the cost of cepital to
domestic industry and thus facilitate domestic private investment, sometimes ofi -
the assumption that thies would contribute morve to domestic prosperlty ‘than
investment abroad,

Controls of the type mentioned usuelly aim et the limitation of aggregate
capital exports and to that:extent, in principle if not in practice, ere not.
concerned with the nature of the capital in question, nor with its geographic
destination, Controls on the direction and type of forelgn investuents have also
been imposed Tor both politicel and eccnomic reesons, Thée most importent instance
of such controls at present 1s the restriction of capital exports to particular
countries on account of balance of payments difficulties. Another insténce of éome
1mpofténce, at leest in the past, 1s the policy of "tied" loens (obliging the
bérrower to spend the proceeds of the loen in the lending country) aimed at
prometing domestic employment,

A policy of stimulating foreign investments may likewise apply either to the
aggregate volume cor only to certain types of foreign investment, Such a policy
mey be based on & wide range cf political end economic considerations, Recently
&ttention ‘has been directed to the fostering of capltal exports with a view to
stimulating exports and thus employment and domestic properity generally, 2/

l/ It will be recalled for instance, thet. during the early 1930's the
United Klngdom, &fter having placed en embargo on foreign lending, Bucceeded in
‘converting her outstanding 5 per cent war loan of over 2,000 million to a
3 per cent basis.

2/ 1In 1943 the United Nations uecretariat acting in pursuence of & resolution of
the Economlc and Social Council of 3 March 1948, submitted & questiomnaire to
governments concerning their policles in regerd to the maintenence of full
employment, One of the questions asked was whether any progremmes to offset
wnemployment included measures to increase net exports by pgovermment loans and
grants or by encouragement of private loans or direct investments abroad, Only
one country, New Zealand, mentioned that it would consider financing some of
its exports by grents of credits to importing countries, adding, however, that
such a measurs would be of relatively small impcrtence, It mey be noted that
a nnmber cf countries did not list the specific measures which they might use

to eliminate unemployment, Sees Maintenance of Full Employment, United Natilons,
July 1949,

/Cepital-exporting
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Capitel~exporting countries may also wish to stimulate exports to undar-dove]oped
arees =5 & conrequence of a deliberate policy of promoting the econrmic advancement
of such areas. Recent expressions of such a policy may be found in the official

plans for the development of dependent territories ennounced by several Furopean

L

countries and in the programme for the promotion of the economic development of
under-dGVﬂ“vpad areas rocently propossd by the United States Goverrmens,

Tre cbieciives pursusd through the stimuiation of capital exporis may

Nic
ffequently be reached by goveimmental as well as private financing, TIiv may e
expected, hove ver, that comtriss in which domestic investments are largely privat:
will "°ek to reserve ab least a portion ¢f their capital exports for privete
1nvestﬂr~ l’ An example of concern about private investment 1s afforded by tke
Articles ¢t Agreement of the Intermetional Bank for Reconstruction end Development,

Among the purpoecss of the Benk, as staled in the preambls, is the following:

-

"t promote private foreilgn investment by meena of guarantees or
participations in lcans aad cther investments mads by privats investors; and
when private caplhal is nct evailable on rsecsonable terms, to suppleuwent
privete investment,,,"

Among the conditions to which ths bank's loans are subject is the following:

'The Baniz {must bo infis b e prevailing markev conditions e
"The Bunk {must bo) satisfied that in the ailing mar} di th

orrover would he unabdle ciherwise to obta ¢ loan under conditions whic
bory id b &l hery t tain th loar dit hich
in trke cpinion of the RBank are reasonable for the borrove".

In addition, the Articles of Agrsement of ths Bank require that the buwik of‘the~
resources Ior the Benk's own lending opsrationsg is to be derived from funds raised
in the ceapitel market of a meuber country or ctherwise borrowed by the Bank,
Alternatively, the Bank may gusrantee loans made directly by private investors. Ir

the case ¢f the United States a preference for private investment is also containec

;Z His positicn has been expressed by Mr. Collado, a member of the Sub-(omissiocr
on Iconoric Development, in the following term_. "It is ,,. I Pelieve, the
right of a great capital-exporting nation, always adhering to the principles
of the United Nations Charter, to perallel in ite extermal activities the
pettern of its internal econorJ. I therefore believe strongly that the
Unitzd States should co-operate fully in sound economic development of
under-developed countries, thet it should look primarily to Amsrican private
enterprise to provide avroad investment of capital and technigue and that.
it showld roly fundamentally on the Intermationsl Bank for Reconstruction and
Deve_opient for financing or collaberating in financ’ng closely circimscribed
types of »nrojsct basic to écxelo*me :t not resdily susceptible of Implementation

by puroly prlvata financing," See report of the Sub-Commission on Economic
Development (Third Session),

/in the
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in the statute anthorizing the establistment of the Export-Tmport Banka“/

Direct contrcls

The measires empioyed to give sffect to governmental policies concerning the
outflow of canital mey bs divided in%o two types: (1) direct controlsarastraining
such ovtilov and (2) indirect meesurea vhich moy restrain or stimulate investments
through their effect on the expected yleld or security of the capital invested,

Exchange control is currsntly the most important imstrument of direct control
on the outflow of privato capifel from countries other then the United States and
Switzerlend, Such control not only limits the eggrogate capital export of tlhe
country ccuceimed but also determines the ereas to which cepital mey flow and in
some caces the types of investment which mey be made, The limitations placed on
owtward canital movements according to arees are determined in precsnt circumstance
largely by balance of payments congideretions, Thus exchengs controls on capital
moveuente from the cowntrics of the Sterling Area (Scheduled Texritories) usvally
permit a relativély Iree moverent of long-ierm cepital within the area but nct
between countries of the area and the outside world,

It may be expected that conbrols oa the oubward movement of capital will
continue to be empioysd by most Europsan countiries which in the past have been
important scurces of financing for economic development, The Articles of Agreement
of the Intcrnational Monetary Fund eaviangs the poseible continuation of controls
on capitel movements even after the “transition' period following which mewmbers of
the Fund are regquirsd to remcve restrictions on current transactionsog It is
true that the primary purpcse of this provigion is to permit governmenhs to
conbrol so-called diseguilibrating capital movemsnts or capital "flight" motivated
by the hcpe for speculative gain (or avoildance of loss) of principal rather than
for higher yield, Nsvertheless, Article VI (3) of the Tund Agreement providca that
mewders my exerclse susl comsrole as ure necossary to regulate internoticnal capita

novementy, sudject owly tou the gqualifiscation thet o mwewbar may exercics ukose

;f Public Law 173, 79th Congress: Section 2(b) reads: "It is the policy of the
Congrecs that the (Export-Import) Bank in the exercise of its functions should
supplonent and encoursgse and not compelte wibi privete copitui . ..°

g/ The poscibility of controlling capital transfors without controlling all
external tiramsacilons presents difficult proplems, hovever, In perticuler,
the control of capital cutflows usualliy involves the licensing of exports in
order to »revent exporters frocm exporting capitel by loaving thelr exchange
proceeds abroed,

Joontrols
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cemtrols in a manner which will restrict payments for current transactions or whicl
will unduly delsy *ransgfers of funds in settlement of cormitments". From the poin
of wview of a potential capitazl-exporting country there may be little difference in
the immediate strain on the balance of payments that would résult frem the flight
of spsculative capital, the liguidation of foreign debt cr new investment of
cavital on long-term abroad. Many countries which have been capital experters in
the past are likely, therefore, to ccntinue for same time the control of outward
capital movsments which are regerded »s imposing excessive strains on thelr
agarezate resources. The incidence of such controls on the supnly of foreign
capital available to less developed countries will depenc on the ccmplex of forces
affecting the halance of payments of the potential capital-exporting cduntries,
including the volume and direction of capital exporis from other countries,
rarticularly the United States.

Exvort restrictions can also e employed as a method of direct control over
’capital exports. In practice, cxchange control and export centrel are intimately
cohnected, gince the operation of exchanzge controls Implies an oblization of
sxporters to turn over their foreimm exchonge proceeds to the controlling
authorities. In most countries the sxport control at rressnt apperrs to be an
ad junct of the more camprchensive exchange control rather then an independent
measwes bo roehrlot or gulde the ochilow of caplual.

In the inter-war period creditor counirles as a rule did not apply exchanize
control snd the direct conirol of capitel exncrts from these countries took the
form mainly cf administrative measures, formal or informal, controlling the
flotation of 1ssues for forelgn accountl. This form of control has become of
reduced Importance because of the more widespread application of exchange control
and because of the fact that privete capltal sxports nowadays usually itale the
form of direct investment abroad by domestic enterorises rather than lozns floate
for foreign account. Effectlive formal control of direct investments abro-~d would
have to be in the form of exchange control, export control or svecific legislatic
relating to the acquisition of foreign assets. In the past goverrments of soms
countrics have relied on informel consuliation with issuing housss a8 a means of

controlling capltal issues fcr foreign account. TUndoubtedly gimilar informal

1/ Sce International Cavital Movements in the Inter-War Period, United Nations,
1949, pp. 53-55.

/consultation is
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consultation is practised in respoct of direct inveatments, at lsast in cases
involving sizable amounts of capital.

| In many countries there are formol controls of +the tyves of aesets which may
be acquired vy fumestic life insvrance campanies, banks, trust funds and other
so-callcl institutional investors. Althovgh such controls sre not usuvally intende
to affect foreimn investment as guch, thay assume importance in the present
comnexion in visw of the tendency in peny couniriss for a larzer portion of the
private savirgs of individuals than foxmerly to flow throuch instituiional
investaent chennels. Since institutlonal investors are concerned more with the
gecurity of thelr funds than with yields, thers would be a tendency, even in the
abssnce of formal controls, to zvoid iInvestments in equitles, whecher domestic or
foreign, and 2130 in most foreinn bonde except those carrying the eguivalent of
a goverrment guarantes as do the debentures of the International Bank. Thss
circurstances influence not only the arcunt of privete foreign investment.that ma;
occur but also the type, since to the extent that institutional 1avestcrs do not
provide a channel for the ou flow of capital, greater relisnce would probably be

pl=ced on direct invsstments.

Taxat'ona/
The outflow of capital is naturelly affected by differences in the incidernce

of taxation on foreign and domestic investment in capital-exporting countries.

1/ The cxtent of formal controls in the United States of the purchese of foreign
securlties by institutional investors has been revezled by the measures
required to maks the debentures of the International Bank eligible for purcha:
by life insurance companies, banks, and trust funds in that country. When th
Benk commenced zctive operations there were only a few statas in the United
Staltes in which institutional investors could legelly invest in the Bank's
gecurities. However, by mid- 1649 this situation had been oveicome by special
legislative and administrative actlon making the Bank'’s securities lezzlly
authorized investments for all national banks, most commercizl banls, savings
barks, insurance campanies and trust funds together holding the bulk of
institutional savings in the United States. Similar controls exist in other
countries, although ths exchange controls render them of llttle practical
significance for the outflow of capital.

2/ Certain aspects of the subject of taxation of foreign investments are discuss
generally iu Methods of Foreign Financing, op. 27-28, and in greater detail 1
a forthcoming report of the Secrstariat on the effects of taxation on foreiqrn
trade and invecstment being prevered pursuant to a resolution of the Fiscal
Conmisgion of the Economic and Social Council.

/In some
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In some cases, capitdl-exporting countriles accord less favourable tre~tmsnt to
foreign then *to comcstic investments, While this is generally not the result of a
deliberate policy, 1t naturally tends to discourasge the outflow of capital or to
put an adiiticnal burden on Investors who, as a result of transfer difficulties,
havs fregaentily been in a less favourable voeition than if they had invested
domesticalliy.

Thvs, a capltal~importing country, because of balance of paymsents 2ifficulties
may not psrmit the transfer of investment yields to the capital-exporting country.
The yield of a portiolio invesiment, while credited to the investors' accomnt,
may be biocked, and thet of a direct investment may have to be resinvested in the
enterprise concerned. If the creditor country, as is cometimes the case, taxes
this income ag if it had been transferred, it requests a payment which cannot be
made out of income received. Mcreover, in such cases the taxable income in the
creditor country has frequently to be computed according to official exchange
rates which, in the cass of transfer difficulties so sericus that they affect
investment ylelds, are likely to imply an overvaluatlon of the deblor country's
currency. It 1ls Interesting to note that at least ome capital-exncrting country
(Switzerlend) attempts systematically to avoid the resulting overtaxation by
allowing ccmputation of the non-transferable taxable income according tc "fiscal®
exchange rates which attribute a lower value to the foreign currencics concerned
than do the officlal exchange rates.l

The fact thet income fram forsign investment (or the investment as such) may
ke subJect to taxatlon in both capital-lwporting and capital~exporting countries
frequently puts Doreign Investment at a disadvantage which has grown with increases
in the rates and scope of taxation in creditor and debitor countries alike. Both
groups of counlries have became aware of the desirability of avoiding doubls
taxation; but even the possibility of belng taxed at the higher of the rates
prevalling in two countrles may discourage the foreign investor, who is likely to
be less concsrned with double taxation as such than with the incidencs of all taxee
to which a forelgn investment may be exposed campared with the tax burden on

alternative investmsnts.

1/ Unéer 1nstructions of the Flscal Ccxmission, a special study is at present
being nade by the Secretariat in co-overation with the Internstional Monetary
Fund on the subject of "Financial Transfcrs for the Payment of Forelgn Taxes”.

/This and other
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This and cther risks connected with taxétion uguslly anply to investmcats in
equitles as well as in leans, and to direct as well as portfolio invesimonts.
Their doterring effect 1s probubly most prononnced in the case of the small
Investcr woo as late as in the 1920ts suﬁplisd a substantiel share of the canital
made available from creditor countries in the form of svbscrintion to forsign
loans floa%tcd publicly or purchascs of Toruign sharcs. The disadvantages now
referrcd to, however, may be regarded‘as cnly onc of the factors invelving special
uncertsinties and risks to nminor investmrs who in recent years have contributed
little teo the cxport of capital. Direct investments, involviﬁg a considcreble
outlay {usually by a corperation), arc frequently, though not always, in 2 more
favourablevposition with regard to taxation. They appear to have profited more
from the special ﬁeasures taken by capital-exporting countries either to equalize
the burden of texation on foreign as compared with domestic investmonts (due
account being taken of taxes paid in the capital-importing countrj) or to
stimulate an outflow of capital by preforential trecatment of incame fram foreign
investmenta..

The policy of stimulation may relats to foreign investments generally but
frequently affects investrments in particular arcas or in particﬁl&r industries.
The extont to which a capital—axyorting country can coualize the tax burden of -
domestic and forcizn investment or provide differcontial relief to foreirm
investment depends upon the level of ftaxatisn to which the investment is subject -
the capital-importing country. The policies of capital-exvorting and capital-
importing countries therefore siert a mutual effect on each other. If a capital-
sxporting ccuntry levies taxes on income earned abrcad but permits dzduction of
taxea p=ld 2broad in détermining the damestic tox liability, an incentive exists
for *the capital-importing country to itax forsign investments up to the level of
the tax lizbility in the capital-exporting country, though for reasons of domesti
fiscal policy it may not be prepared to do so. On the other hand, 1f taxcs
imposed 1n the capital-importing country are 2t a lcvel approxinating that in the
capital-exporting country -- 2 situation which appe~rs to bs approached in meny
less dev<loped countries so far as taxss on business incames arc concorned --
there is no way by which the capital-cxporting country can provide tax iInducument
unilaterally, unless it gronts a subsidy to recduce the tax burden on foreign
investments.

/In the United
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In the United States znd in most other countrics which in the past have been
Important sources of foreign investmcnts, present tzx policies eliminate
international double taxation, or mitigate its oPfocte eithor by crediting the
domestic baxpayer with the amcunt of texes paid abroad as a unilateral undertoking
or through bilateral treaties with capital-importing countries. In addition, somc
countries, for excmple Belgium and the Notherlands, have accorded prcferential tax
treatment sither by ignoring incums earnsé abroad by theif netionals and
enterprisss (which is thus taxable only abroad, often at lower rates than at home)
or by establishing lower taex rates on incams earned abroad than on damestic incomc.

In vicw of the importance of the United States as a source of private foreian
investments the tax pblicies of that country are of particular intercst. Subject
to some Imvortant excsptions, mainly intended to stimulate investments in ILatin
America and certaln other areas, the United States levies the samc taxes on incomo
earncd atroad and at home. This 1is accomplished by crediting the taxpayer for
taxes paid abroad; thus eliminating double tarxation to the extent that forelmn
tax liabilitles so credited are cqual to or less than the liabilities to the United
States. In addition, prefcrentiasl treatment of varying degree is granted to United
States Investments in countrics in the Western Hemisphere, in United States
posscgsions, notobly Puerto Rico, and in China}lJ _

In addition to the goneral provisions mentionced ceortaln technical foatures of

the United States tax laws src fovourable to forcign investments. Thus, forcign

;/ Under the so-called Western Hemisphere Corporation Act United States
corporations opsrating in the Westcrn Hemisnhere are cxempted from the surtax
on corporate profits in addition to recciving the normal foreign tex cr.dit.
In most cases this climinates any tax liabilitics to the United Status.

Individuals and United Staotes corporations whosc operations arc substantially
confincd to United Statcs possesslons, including Pucrto Rico and the
Philipnines prior to the latierl!s independence, arc taxed by the United States
Govermaent only on incame derived fram sources within the continental United
States. This is the basis for the legislation enacted by Pucrto Rico in

May 1948 authorizing a "tax holiday" until 1962 for Unitcd States investucnts
in Puerto Rico in a wide rengce of industrisl cnterpriscs. In cffect the tax
holiday weuld permit enterpriscs earning $50,000 or moro lnctuc dbofaore taxos b
increase their net income after texee by 61 per cont. In th. cvent thot the
Puerto Rican subgidiary of o United States concorn connot qualify for '
cxemption from United States taxes because the income of the parent conccern
from the Unitcd States is too high, the ezrning® may be reinvested in Pucrto
Rico without payment of either United States or Pucrto Rican tsaxes. At the
end of a period the profits con be remitted without payment of taxation by
liquidating the subsidiary. (Se¢ Puerto Rico Industrial Devclopment Compeny,
Annual Report for the year ending 30 June 1948, page 7.)

/net losses
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nct losses con be deducted from toxible income enrned in the United Stoten.
Speciri tax relief 1s also accorded to Unlted States naticonals who sre exempted
from percomal income taxcs on income earned abroud if they quallfy as Torecign
residenies Por a full taxsble year. This provision may facilitate the movcment
of perscrmel zequired for the coperations of dirvect investmont or connccted

with programmes of technicall asslstance to the exten® that 1t is not offuct by
taxation in the country of temporory residence.

At least in the case of dlrect investments, the neb effoct of the Uniied
States srutem of foreign tax credits and special rellel in certaln cases is That
only a mincr pireportlon of the income abroad 1s absorbed by United States taxes.
Thus therc mey not be much ssope for unilateral action by the Unlted States to
stimulate direct investment abroad, unlees this action is accompunicd by
reductions4in taxation in the cepital-importing countrics. At the same time, as
noted above, the United States system does not provide much sccpe for lcss
developed ccuntries to offer tox incentives should they wish to do so.

Accoréding to o recent publicontion of the United Stotes Department of State
"Investigations of the subject indizate that United States taxes have 1ittle
wolght in the C“MPD‘uuc investors?! appralsal cf foreign investment
opportunitiss®. Y Nevertheless, certain features of this system have so fex
prevented a completo equalizetlon of tax 1lilubility of demestic and forsign
income, and remedies to eliminate them liave boen propused recentiy by the
Govermuaent. Under tho system of tox credits certoln taxes »pald ebhroad do not
qualiiy as cffsets to Unlted States tax liabilitles; the definition of net
income employed in the capital-inporting country may be different from that in
the Unitod States; or there may be conflicting defianitions of the scurce of
taxzadble ircore- Accordingly, the Unlted States 1s proceeding to suppieument its

national tex legieletion with bilateral treaties to reduce fusther the doublc

o

l/ See Point Tour, United States Department of State Publication 3719,

PN

Jan1a3y 3950, v 69,

/taxation
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texation of foreisn incomeoé/ It is also proposcd to remevo cordoin Zimitstions
on such zllowuncsg of btoxee pzid to foreign countrics ws are off'sel against
United S+tatey tax 1lisbliities when scme foreign cctivities of an enterpriss
rosult u nst profits and cthers in net loeses. Another proposed revision of the
regent tax lows would exermpt fram taxstlon tha relpvested profits of branches
abroad <7 United States corporations. Thils change would mearn that such branches
woulid irn one lwmportant zaspect bo accorded the same tax treatment as suwhsidisirics
incorporated sbroad. A tax exempiion o relief granted by the capital-umpuriling
country far ro-iavested profits of branchcy would thus represent an imcentive
and not be offeet by 2 rise In the tax payable in the United Stautss. Anotacr
step under consideration is the literalization of the foreign vax credit to apply
if a United Svates corporation owng less than a majority conirol of a foreisn
corporation, This weuldd facilitate inveetments in countries limiting forelgn

participetion in dorestic enterprilses to minority heldings.

Stinmulation nf direct ggggsgpents

- APt aprteon

At present inveetmert in forcign securitles (whnen permitted by oxchange
controls) does not soeir atirachtive to private investors, Poteabtial lenders -
whethsr irndividual savers or sgencies of collective savings like savings banks and

insurance compcnies - are aware cf the generel politicsl and economic difficultles

———

-

1/ The eliminaticn or mitigaticn of doublc texatlon by bilatersl sgreement may
be achisvsd by mubual exemption (appiying 1o all or part of the tax
concerzed) or by permitting the deduction of taxes lavied by one country in
determining those which have to bYe paid In the other; in seme casss the
method applisd variss with the typo of incowe concerned, differing; for
exannle, as between taxes on businoss 1ncomss and taxes on real property,
Although nany bllateral agveements havc been negotlated betweon the mowc
advanccd counirlss, reiatively few have been negotiated thus far bebwesn
advanced and Issg developed countries. So far as taxes on the incane of

- foreign invesiments are c¢oncerncd, it may be expected thal revenue
conslderations will lead less dcveloped countries to favour the prinsiple
of ccllucting taxes in the capltal-importing country rather then in the
counvry of the Investorfs domiclle. HFram this pcint of view bilateral
treaties invelving less developod countriles would be likely to fclliow the
principle by which the capital-cxporting country either employs the method
of tax offset or agress 1o sxenpt from taxalion certain types of ircame
sarned in the less developed country.

/referrcd
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referred to above and fear the repetition of the defaults which affestcd mony
intern@tionul ;ouns during the 1930%s. In sema countrics which were once
inportant us sourcea of 1nternational lcans, the virtusl disappearsnce of large
incomes of inﬂiv1duals, if nothing Cl?G, tends to reduce the vpossibllilty of
f10uting foreign loans in the capitel market.

In the absunca of large Torcign portfolio lnvestments, so-called dire
investmonts (which involve enuraproneurial coritrol by the investor) havs zgoumed
an‘increeséd impdrtance. Such investments sre frequently of value for .
develoment purposes since technical knowledgé und managorial ubility are
transmitted through them.

_ In this connexion attention nay be called to recent cction taken and
‘propOSGd by the United States Goverrment for the purpose of encoureging the
outflow of direcf investments for the vuypese of facilitating scenomic
dev:élopment-y This involves, smong othier moasuras, the nggotiation with less -
developed countries of blletersl agreements concerning tho status of United
States invostments in their territorics, the revision‘of certain featiwrez of -
United States tex leglslaticn afiecting forelgn investments and the extension %o
private United Stutes Investments abrocd of United States Govermment guarcontees
'ag¢inst certain risks pecullar to such ianstments, dn particular risks arising
‘from inability to remit earnings. Scme genernl aspects of thess policies may be
discussed brisfly.

(1) International agrecments

Cepital-exporting countries may seek to reduce certain risks facing thelr
investors in ventures abroad through the negotilation of bilaberal or muliilateral
agreements whilch establish a favourable legel framework within which privets
invsstmenfs operate in capital-imvorting countrics. At present most existing

or proroued egresments of this nature relate o the~establishmént of principles

_/ Bee In purticular,bthe Special Mussuge of tho President to the Congress of
the United States, 24 June 1549. A further description of the proposed
measures may be found in 3 document entitled Point Four, prepared by the
United States Deperiment of State and issucd as Den;rtment of State
Publication 3719, January 1950.

/rulating
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~relating to equity eébital, principally in the form cf direct investments;i/
As vas pointed out above, the conclusion of such egreements on a bilateral basis
is'part sf a programme to foster forecign investments recently initiated by the
United Stetes Goverrment. Since the primary purpose of auch agreements is to
ellmlnﬂte autxal or potential measures in less developed ccuntries which are
renar@cd by the capltal-exporting country as discriminatcry and unreasonable, it
arppears desirable to rescrve a digcussicn of their main provisions until
eonside:ﬁtion has been given in the following section to the policles of less
developed countries. It may then be scen to what extent the treaties prePOSed by

l"capital-exporting countries would invclve modifications in the policies of less
develdped countriec. ' :

(11) Investwent -warantees

A capital-exporting country wishing to stimulate private investment abroad
may guarantee private foreign inveotors against specific ricks faced by them.

The general aspccts of this subject have been discussed in Methods of Financine

Economic Development in Under-DévelQEed Countries (pages 32—34). _
In the United States specific legislation has recently been introduced

authorizing the extension of such guarantees. The consideratiohsﬁleading to the
proposed legislation have been stated in a recent publication cf the United States
' Department of State in the following terms:

Mhe deterrents to private investment abrcad cannct be completely
removed by investment treaties, by tax incentives, or by technical advance
alone. Certain ricks peculiar to investment abroad, particularly in the
world economic .and political situastion of tcday, will remain excessive from
the point of view cf United States investors, For example, although a
treaty mey assure no dlscrimination against United States investors
‘seeking to remit profits, it cannot assure that sufficient dollars for that
rurpose will actually be available. Similarly, altihiough there may be a
completely faithful intention to refrain from exprorriation, or, in the event
that exprocpriation becomes unavoidable in the public interest, to pay
promptly tor expropriated property, dollars may, nevertheless, not be
avallable to permit prompt and adequate payment. Also, risks of
coufiscation of seizure cannot be fully eliminated through treaties sc long
as the p0351b111ty exiets of a change 1n ﬁOVernment in the foreign country

I/ International agrecments relatlnc to certaln aspects of internaticnal loan

contracts involving private lenders are algo poueiole, but are of little
interest at present.

/through revolution
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through revolution cr war. Concequently the elimination, or at least a
significant reduction, of these difficulties should ctimulate a substantial
additicnal flow of private investment fuuds abroad." 1/

Althcugh the leglslaticn introduced in the United States does nct define the
"righs peculiar to forelgn investment" which ere to be covered, it has been
indicated that the suarantees weuld protect -againet (1) loes through the
inability cof the capltal-importing country to transfer investment yilelds or
capital withdrawals, and (2) capital loss resulting from expropriation without
"prompt, adequate, and effective" campensation.e The question.of charges and
other aspects of the administration of tho gueranteec is left to aduministrative
discretion, but it has been indicated that the guerantces would be extended only
to new investments. Administraticn of the progrumme would be entrusted to the
Export-Import Bank, and the maximmm amownt of éuarantees authorized for the
rresent would be lim;ted to the uncmmanitted cwpital of the Export-Import Bank,
améunting to $8€9 million as of 31 Decsmber 1949,

Other measures and policies

Only briel refersnce will be made to certain typss of govermmental policy in
caplbal-exporting countries that have a less direct, but not necessarily smaller,
effect on thelr private investments abroad than the factors analyzed in the '
preceding paces.

Throush thelr commercial policy, +the capital-exporting countries naturally
influence the ability of debtor countries to find a ready market for their export
preducts. "It is frequently overlooked that the capital-exporting countries are
themselves to a 1argé extent responsivle for the tranfer from debtor countries of
investment ylelds and capital withdrawale, The greater a capltal-exporting
country!s receipts from'foreigﬁ luvestments in relation to 1ts capital exports,
the more imperative ig a policy of admitting the imperts that are a corcllary to
its status ag a creditor nation. Some dcmestic interests are likely to oppose
such a pclicy, in particular when the income from foreign investments camnct be
transferred thrzugh thé import of primary products frcm the under-developed

country in which the investments were mede, but requires increased admittance of

1/ See Point Four, Departuwent of State Publication 3719, January 1950, p. T3
2/ Op. cit., p. Tk,

/menufactured
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manufeactired poods in competition with domestic industry.

Intergovernmental financiael asslstence, in the Iorm of either grants or loans,
is likely to affect private foreign investwents in various weys. The purposes for
whlch such acglstance 1s grented, such as public works and other basgic capital
fecilities, are usuwally not such that the funde involved entef into direct
ccripetition with privete capital available for foreign investment. The chances
are thdt the openings for private investment are increased rather than reduced by
the governuental assistance if it is effectively used. Such assistance 1s likely
evéntually to enhance productivity and yrofitability of investments generally in
the receiving country; it may, at least so long aec it lasts, increase liquidity
in the external transactions of that countiy and thus ;acilltatu the transfer of
1ncqme from private imvestmenta. )

The provision cf teclmical assistance to lesé deveipped countries may alsc
contribute in numerous ways to raiegp profuebivity in these countries and thus
ultimately enhauce the opportunities for forelom inveétment° )

Finally, attention may be drawn to the fact that violent changes in
international capital movements such as accumpany fluctvatlon° in domestic
prosperi Ly in capltel-exporting countries are apt to have urave repercugsicns on
the econony of under-developed countries and thus on the incepe from investments
in thece countries. The promotion in capital~exporting countries of econcmic
stability is thus of basic importance for the creation of conditions favourable

e 4 . . . 1
Tor investment to countries where capital ile relatively scarce.

i/ For further discussion of this question see Yational and International
" Measures for Full Buployment, a report by a 3roup of experts appcinted by
the Secretary-ceneral, Decenber lokg (gales Noo. 19L9 11.4.3),
particularly pp. 5h- 58
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C. DPolicies of loss aeveloped countries

Chgectives_of Policy

1lie less developed cowatries afford examples both of policles aimed at
Llimndaeting end at restricting the inflow of carital for private investment.
These countries ere short of dowostic savings end in principle welcome foreisn
'capital which helps to prbmote economlc develotment and to relieve the strain on
their balance oi payments usually assoclated with economic development. As &
ceneral rule, the under-developed countyries would undcubtedly rrefer portfolio
investments through the sale of securities (usuelly bonds) in the market of the
countries eble to export capital, to the inflow of capital for direct investment
in & manmer that subjects domestic economic life tc direct foreign influence. In
the present situation, however, the fleotatisy of loans in féreign canital markets
(except through risk-bearing agencies eucb s ihe International Bank for
Reconstruction and Develorment) appears gaperally out of the question; in the
near future any substantial private forei:n capital wculd have to be in the form
cf direct investments. The fact that foreipn direct investments may provide
technical or managerial skills 1s of cbvious advantage to countries in the early
stares of econcmic develorment. While such countries are oiten very apprehensive
of foreisu influences in their economic life, they may thus sometimes prefer
foreign direct investuwents to loans raised atroad.

There are several reasons why under-develoved countries may restrict the
import of private capital.

One reason, applying to loans and equity capital alike, is the desire to
avoid a heavy future burden on the balance of payuments or on the economy generally
arising from the transier of ylelds or repayment of capital. This may reflect
wncertalnty re arding the de;ree to which an increase in production will be
reflected in larjer earnin.s of forei n currency available for payments abroad
of dividends and debt service, particularly when exports depend to an unusual
degree on factoers outside the country's control.

In countries wlere the natioaalization of industry is declared policy,
capital inflow for direct imvestment in the affected industries is cut of the
‘questlion. Elsewhers the restrictive measures are teken chiefly with a view to
centrolling the entry or operation of equity capital in which farelgn investors

have a controlling interest.

/Some of the preoccupations
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Some of the preaccurations leading to specific restrictions on the entry of
forei-n capital in less developed countries have been stated by the sub-Ccmmission
on Leonomic Dovelopwent in the following terms:

"pPublic cpinion in the under-developed countries, ... urzes the
imposition of certain conditione on the entry of private forei-m capital.
Among the more importent cf these conditions which are usually mentioned
are provigions {or domestic participation in the capital structure of
enterpriscs promoted by forelgn concerns within the country, for eifective
donmestic pa“tlclyatlon in policy meking and manarement of tihese concerns
when operatling within thelr boundaries, the imposition of an obligation

- cn-such cencerns to reinvest within tie couatry at least a portion of the

: pro;lus that they make within the country and of an oblijation on these
concerns to give adequate technical training, in the working of these
concerns, to “the natiopalc of the country, and the prav151on of facilities
for the acquisition by such nationsls of the technical know-how possessed
by these concerns.” ;/

‘ :Many of the meagures controlling the entry end operation’of capital for
',dllect investment appear to arise from the fact that direct lnvestments have been
battracted in larne meaguré into natural manopolles, as in the case of public
| utilltleu, and 1nto extractive industries in which the scale of opsraticns
required wives to the fcreiﬂn enterprise a substantial degree of monopolistic
control, —( buuh quaul-mononoligtlc status may also characterize certain types of
financial manu¢actur1nw and other foreicn enterprises, particularly in the early
stages of development. It is true that the investment of domeetic privete capital
in moncpolibtic enterprises may be open to objecticns on the same grounds as
investment of forvlun capital. When monopolistic enterprises are forelgn-owned,
"however, special meagures are irequently taken with a view to gharing the profits
earned or at least limiting the profits remitted abroad or to excluding ox -
' limiting the forelgn control.
In zeneral, tendencies to nationalize forelgn investments or subject them to

f5p601dl cantrolu frequently deter foreign investments not only in the iaductries

';/ Report of the Sub-Commission on Economic. Development (Third Session),
reproduced in Methods of Tinancing Econcmis Development in Under-Developed
‘Ccuntries, pp. 113-132, Uuited Nations, 1949,

2/ At the end of 194t about 4O per cent of United States direct invéstments
: atroad were in extractive industries and a substantial additional amount in
railways and electric utillties. About one~third of such investments were
in mamufacturing, but the bulk of these were in developed and semi~developed
countries.
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concerned but in other sectors of the economy. The effect may be cumulative since
tc the extent that the inflow of foreign capital is yprevented, the lack of

dorestic private capital may lead to the notionalization of a steadily rowing

cector of the econcmy. A similar cumulative effect may arise from the fact that

[

idh yields are.requiréd'by'potential investors in order to overccme the many
risks attendant on foreipgnm iEVestments; vhile at the same time the existence of
hiph yields mey lsad to restrictive measures in the capital-importing country
which tend futher to increase the risks.

Considerations of national security or similar objectives may dlso lead
ccuntries in varioue stages of development to excludz or scverely limit the
operation of foréign erterprises in perticular sectors of the econcmy as well as
the employmsnt\of foreign citizens.

Policies in less developed countries whici aim at controlling invegtments
accordinm to criteria of "escuentidlity® im a programmo of econcmic development
are bound to restrict the eatry of direct foreign investwments in "non-essential”
industries. Furthermore, desvelorment yroprarmes in meny less developed countries
call for the financing cf roads, harbour facilities, irrigation projects and other
public facilities of a kind that 1s inherently unsuitable for direct investments;
they also often assign & high priority to the establishment of industries which
are elther not attractive to foreign direct investments on economic grounds or
ars reserved for govermmental enterprises as a matter cf public policy.

The obJject of restrictions may also be to yrotect existing or potential
investuments in industries the competitive position cof which may be impaired.
Another cobject may be to prevent inflationary pressure which may result when

1/

certain types of foreiyn investments entail or stimulate domestic investments.=

;/ Tnis consideration underlies the concern with which some less develcped
countries regard governmental loane, the foreign exchange rroceeds of which
can be used only for "specific projects". Suck lcang cannct finance imports
resulting indirectly from dcmectic investment cutlays acssociated with the
roject ccncerned., If such domestic investments are financed through
inTlationary measures, & pressure on the balance of payments 1s likely to
arise. The sawme consideration applies egqually to direct investments to the
extent that the domestic outlays associated with such investments are
financed by inflationary borrowing in the less develcped country. FPrivate
direct investmerts may, in addition, require or stimulate substantial
investments cf related "eccial capital" (roads, housing projects, etc.)
which, if financed in an inflatiomary manner, may cause balance of payments
and other difficulties. The complementary role of inter-goverrmental
financial assistance in these circumstances has been referred to on page 23
above. BSee also lMethods of Increasing Domestic Savings, Document E/1562,
Part I, /Finally,
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Finally,'mentioﬁ sheovld be made of considerations leadinsg to the fmpositicn
cf excliange controls requlating the outflcw of yields and of capital movements
gpnerally.

The prvsént study 1s concerned with conditiocuns in capital-importing

cuntries which are iess developed, but 1t may be noted that thelr policy towards
fbreign'investments in many resrects aiffers  little from thet of various more
developed countries. In some lnzlanses, bowever, the limitations upon the
operaticns of forelgn capital in lces developed countrics are more far-reaching
than those applied élsewiere. The mroctlces affecting foreign capital in less
Geveloped countries - end in more edvansel conniries as well - cover a wide
range. Without attempting an extaustive ctudy, it is possidle at least to make
a general analysis cf these mactices, illustrated by reference to the swmaries

of conditicns in selectsd countriez which &re nrovidpu in Purt II.

Restricticons on entry end coqtrgﬁ'
Tiae-entry of foreipn equit& laovestments may be subject to ebsolute limitation

or may te allowed on certain conditions. For this purpose, the forelgn capitel
entering the country mey be subject to licensing, or cther measures may be taken
"to control the investment of such capital in industry generally or in specific
industries., ‘

When the entry of‘foreign capital is restricted, limits are usually set
according to the 1ndustry concerned. In meny countriles more advanced as well as
less developed, prohlbltlon of entry is confined tb a narrow range of actilvities
such as coastal shipping, aviation, communlcatlono, lard acquisiticn, particularly
in border areas, and publithing.

In a nuwber of less developcd“countfies limitations on entry exterd to public
utllltleu, extractive industries, perticularly petroleum, banking and insurance,
and occasionally distribution. In extractive industries and public utilities
limitations on entry are usually accompanied by restrictions on the operation of
enterprises aduitted pursuent to the terms of specific concession contracts.
Public repulation oi suck industries 1s, of course, . not confined to the lesy
developed uountrles, but it appears that an urusuel emount of friction has arisen
between foreizn investors ‘and the guvernments of these countries over the
aduinistration of such re gulatlon. In the case of puolic utilities tnis friction

has apparently been intensified by difficulties cof adjusting rates charged for

/services
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gervices in the face of a general rise in the price level in the countries
concerned.

In respect of the last mentioned group of industries, less develcped
comtries frecuently impose various degrees of limitation on the extent of
I'oreizn cwrerchip and control rether than ebsolute barriers, ¢f particular
importence are regulations limiting foreign participation to a minority interest,
usually 49 per cent of the slieres of an enterprise. Such requirements mey be
mendatory but in many cases are discretionary with exceptions permitted in the
national interest. If forelsn majority ownership is permitied, it may be
stipulated that a specified portion of the capltal be domestic elther initially
or within a prescrived reriod, or that domestic capital, private or govérnmental,
be given an opticn to invest in the entermrise up to specified amounts. -Another
type of restriction is that found, for example, in the petroleum industry in
Veneczuela, where new concessions for production are contingent upon investments
in refining facilities in specified amcunts.

If forelgn capital is willing to accept minority stetus, any investment of
such capital depends on the ability of domestic interests to provide the bulk
of the capital outlay, It is interesting to note that the Government of Pakistan,
in a recent stateﬁent of ﬁolicy, proposes to overcome difficulties due to the
scarcity or unwillinpness of lccal capital in such cases, Such capitel will be
given an option to suﬁscribe e minimun of 51 per cent of the share capital in
certain Industries an& 30 per cent in others, but if these limits are not
. reached, foreign capital may, with governmental approval, take & meJjority
interest.é V |

Limitations are sometimes placed on the voting rights of foreipgn shareholders
in domestic corporations. A similar type of restriction is the resquirement that

foreign corporations or domestic corporaticns controlled by foreign interest must

17 Instances have been reported of difficuliies encountered by foreign

- enterprises, particularly in public utilities, seeking to obtain capltal
throush the sale of slieres in the local capital market of less develcped
countries, The prefevence of local investors in less developed countries
may be for investments in industries ylelding higher returns than those in
which foreign cavital is willing to purticipatc. In this comnexion sec
Methode of Increasing Domestic Sevinas, document E/1562, Part I.

[have & minimum
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have a minimum nuiber of domestic stockhollers or members om the board of
directors. In some cases forveign investments are not ellowed, for instance,
in the foim of a brench of a foreign enterprise, but a subsidiary concern
incorporated locally has to be established. Such "domestication” may affect ‘
the tex statug of the enterprise. In many cases exclusion of foreirn -capital
is aocompliShei'in two steps, the first being a requirement for local ,
incorporation, anl the second limiting participation in locally incorporated
k entof@rises wholly or pertly to domestic nationals, Iven if Toreign ‘
enterprises are not legally "domesticated", they may be required to consiier
themselves subject only to the lawy of the country in which they operatec;
The less developed countries were not able, however, to secure the acceptance
by capital-exporting countries of this principle in i negotiations preceding
the egtablisiment in 1948 of the Havana Charter for an Internationel Trade
Organization and of the Econcmic Agreement of Bogota signed by the Ninth
International Conference of ’merican States.

Restrictions on the emmloyment of foréign personnel are comaon in less
developed countries. Usually they are conbained in special laws; but the
immigration laws may also be aiministered with the seme general objectiveé. The
special legislation often takes the foxm of a requirement that a minimum
proportion of employees be domestic nationals or that a minimum vronortion of
the payroll be disbursel to such persons. The effect cf such a requirement on
the operation of a forelgn enterprise depends largely on the degree to which it
requires skilled labour. In ﬁany cases exceptions are permitted 1T skilled
labour camnot be locally recrulted,

In several less developed countries the establishment of foreisn enterprise
is contingent uvon an undertaking to train local persommel to replace such
foreipn versonnel as are initlally employed. In some Instances foreign
technicians may be employed only when the employer can demonstrate that local
personnel of equivalent skill is not available. Such provisioﬁs, it may be noted
are frequently coupled with the statutory requirement that domestic -end foreign

nationals shall receive egqual pay for ejqual work.

1/ This requirement, the so-called Calvo doctrine, is found in Mexico, Vénezuela,
end several other Latin American countries.

[The effect on



E/161%/Rev.1
Page 30

The effect on the iInflow of capital of the measures describel cannot be
fully appraised on the basis of avallable informaticn. Direct operation by
government of industrial enternrises has undoubtedly increased in recent years
in wder-dereloped countries as well as elsevhere, and to that extent has
reiuced the field of private equity investments, domestic end foreizn., On the
other hand, with the exception of investments in petroleun, other extractive
industries and to some extent public utilities, it appears that absolute
restrictions on entry of foreign enterprises, other then those resulting dirsctly
from govermment operation, ere not a major factor accounting for the absence of
large-scale equity investment at present. Moreover, as inlicetel in Part II,
below, there is a tendency in some countries to reduce or at least set a
definite limit to the scope of such restrictions.

The effect of policles limiting foreirn participatlion to minority interests
and limiting employment of foreign persomnel is also difficult to measure, owing
partly to the lack of informetion cn the sgpecific application of enabling
legislaticn or general pronouncements of policy. Restrictions on the use of
forelgn personnel and requirements to train domestic personnel, while perhaps
raising costs in certain types of industry, do not appear to offer a major
obstacle. On the other hand, the prospect of attracting new equity capital in
emovnts providing less than a controlling interest would appear to be limited
in most countries, owing both to the attitude of potential investors in the
‘capital-exporting countrles end to the difficulty of mobilizing Jomestic private
capital in the less developed countries. Participation by domestic capital as
a minority interest in established foreign enterprizes hes been abserved on a
limited scale in several less develoned countries.i An opnogite tendency can
be found in some countries where foreign enterprises have entered into so-called
menagenent contracts with either privetely omed or pgovermmental enterprises.
Unier such contiracte foreign participation is limited to the verformence of
specific services or the furnishing of managerial and technical personnel and
scmetimes patents and other technical data. Such ariengements may involve g
fixed fee or a share in the profits of the enterprise or a combination of the
two.2

Before leaving this discussion of specific policies affecting the entry and
control of foreign capital, it may be useful to call atbtention to the fact that

governments and business groups in some less developed countries have sought to

;/ g/ See following page for footnotes. /Footnotes
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Tootnotes tc preseding pagss

et e M <

1/

Several recend ventures in less developed countries involving some degree
of Jsind parbiciveiicn of foreign sl domestle eaplial aws of Intersst in
thig covmaslon. In DLT there wzs organlzed in the Ualted Stateg the

Tauvernafional Dasle Keonomy Corxporaticn, a closely-held privato entorprise
with a copltel of 57 million. This company bag organized subsidiarieca in
Veservela and Brazii Tor the nrogoticn of especific projects in agrimmibiuve

enn Food reocesaing and distr watio.l. In Va.levuela the parend cf
furnished. $2° IJ-.-.L:L.LL‘TX to whlch has been added $1h.5 miillion of now-
Fzred Ema._’es? of waich $10 millicn have 'bgen emh crided by privste foreign
Zovn ecmpanies operating in Venezuela and $4.5 million ly the f‘ srporaaion
Vonewwaa le Yoronio (Venezunlsn Davelopment Corpora uX’J’kl)’ en agunsy of the
Venerosian Government. In Brazll a subsidisry Las been estabiished wilh a
capiiel of $3 aiilicn, the bulk of which is owmed by the parent compary. In
Vencnoela 16 in the policy of the pareat company to offer by the enl of ten
years at the iatest ihe e lorily ownerchip of the subsildiery enterpiices for
subgeriziion by Venezuelen capltal, In Brazil, also, the policy 1s %o meek
Pgl”T"s.J‘l;.Z’lu.Lvu ty Josal oz ﬁj tale

\ ,._,,
o

& pemovioat sin Ld.ar enherorise ig vhe ILiberia Compe atr cherteved 'by +he
Libewiem Sovarmmorn® n 19 W7, with share oneital of 81 nillion. Sixbye

per cen’ of the shares are ow:w‘: by ths Stetitinius Assoc:LaueSw..J_bema, .an., a
United States enterprise, 25 nsr cent by the Govermment of Liberia; end

10 pex cent by the Liberia Foundas 10*1, a phlianthropic organization. Pursuant
o ite charter, the Liberia Compeny has exclusive rights to explors and
develop navural rescurces other tham rubber snd iron orc. Amo*,{; otuer
rrojecied activities ave the cunciruction of a reilixay and the development of
public ubilitiss, The latter are expeched {0 he transferred to the

owaerchip of the L berien Goverament or Liheriazn nationels et a leter shage.
The operations of the Liberia Company ars supected to be finonced chiefiy by
govermsntal and internmational lending ageucies and, as the possibility

ariscs, private lenders

This type of arrangsment is exemplified by contrachs resently comcludied
betweern ceveral United States cil compendes and the Petrolewm Adminisiration
of the Mexican Govermmeal; see statemen’s on Mexico in Fart IZ. Ao
example ie a long-term licensing sgresument msde in 1940 between Westinghouse
Electoic Ind .:61‘&&\:10_13.1 Company, a United States enterprise, and T*'J_e*“f"n"',
a Braziiisn-cwned corcern, engaged in the production of electric lamps axnd
other elecirical auipme"m Under this avrangement the United Statles
enterprise will, license the use of its neitenis for cerdain elscuricel
prodvets, furnish monagerial and technical persomnel, and train domestic
tecknaclians,

er

/stimulate
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stimulate the entry of direct investmenis through policies aimed at overcoming
ignorance of investment cpnortunities or an inaccurete eppraisal of the
conditions conirountirg potentiel foreign investors in the covntry concerned.
Goverrmer.te of capitel-exporting countries also perform this function to some
extent throvgh verious charmels of commercial inielligence; Goveramental
financing agencles such &s ths Internationel Pank for Reconstruction axd
Developuent end the United States Expout-Import Pank mey act in a similar
fashion in view of thelr obligation to explore the possibility of privete
financing before granting loans, altlough the requests for assistance reseived
by thess sgencies may usually te of & type not likely to ettract direct
Investment. 1In this conrexjon refsrence may be mede also to a resoiution of the
ninth sessgion of the Econonlce and Social Council relating to methoeds of financirg

economic'development,£/ recuesting ths Becretary-General to undertake “a study of
the possibilities of eateblishing an internationsl clemring-house of information
by which poteﬁtial investing entities or private investors can be brought
togeihef with entities or nrivate psrsons requiring funds in under-developed

countires.”

Fiscal measures

-‘The erfect of taxation in a‘capital—importing country on foreign invesiments
hag been considered sbove in connexicn with the tax pulicies of capital-
exﬁovting countrics. It was notsd that account must be taken not only of the
extent to which double taxation is eliminated but alsc of the method by which
thig is done, since this method will determine whether the effective rete of
taxation will be théi.of the cafital~expofting country or the capital-importing
country or scme combination of the two. If double taxation is not fully
eliminated or if the investor's tex liability 1la affected in other ways by taxes
in the capital-importing country, the tax policies of that country become of
direct concern to the investor. It 18 of interest, therefore, to considsr the
main types of fiscal measures in less developed countries which have a speclal
incidence on forelgn investmente or on industries to which forelgn investments
have been attracted.

The use of tax incentives and, in some cases, dirsct subsidies is

characteristic of the fiscal policles of many less developed countries. Such

1/ Resolution No. 222 (IX) D of 1k August 19:9.
incentives are
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incentives gve uauelly accordad on a non-discriminatcry basis to hoth domestic
and forcign investusats; but the scarcity of dcmestic capital aveiluble for
investrant in meny lines of industry frequently means that the inducements apply
particulerly to forrelgn capital. In addition, some countries have zccorted
fpeclal flscal privileges to foreign investments, notably in connexion with
concossion ccatracts invelving public utilitics end other large-scale
enterprises. Thede exemptions apply frequently not only to taxes on tuxzinwed
inconss and sogets but also to tariffs on imports requived for the operaticn

of the erierprise &3 well as to export duties.;

Some Jess developed countrieé tax business incouwes at a epecislly low rate
if profiis, are reinvested.gl Such measures may aigo attract additional
investmants, I+ ney be obssrved that even without such incentive, succegsful
enterprices normally reinvest a substantial portion of earnings, especially
in their early stages.

Spacial fiscal measures limiting yields may expilcitly discriminate agaihst
foreign investment or may anply to industries in which foreign investments
preaominate.‘ In the fomiexr catopriy are additionel taxes on income or assets
of foreiga enterprises generally or in specific industriesvi/ A simila» case
is taxation on remittences of dividends.i/ In some ceses dividends remitted are
not taxsd as such but the taxatiom recults from a levy on all foreign

; .
5
remittances.é/

;/ Reference has been madz previously to the Pusito Ricen "tax holiday". A
gimilar policy has been announced by Haitl undsy which new induetrial
enterprises will be granted the following privileges for five years: (1)
reduction in the income tax of 5C per cent in ths first year a-d 20 per cent
in the succeeding four years; (2) exemption of tize product from export
duties; (3) Trecdom from import duties on imports required for business
operationd. Tax exeuwptions for various types of manufacturing enterprise. have
been traated by Avgentina, Chile and Mexico. Tekistan end Israel have
armounced speciel tax measures to attract investments. (See statements on
these countries in Part II, below.)

2/ See statement on Venezuela.

Q/ See statements on Argentina and Chile.

L/ See statemenis on Argentina end Brezil.

—

5/ See statement on Cuba.

S

[Apart from
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Apsrt firon dlscrininatory tex lsglsletion, the adminlatration of tex tswa
nas occaclioned allegations of discrimina 131.1 This is of+ten the result of
disagreemernt es regerds thé definition of taxable income, particulerly when the
inccms hnt to be estimated as the proportion of the total income of an enterpriss
that s #lloceble to the operations of a branch or subsidlery witiiin the taxing
courntry. The lalter country is raturally opposed to the understatement of inccoae
ag nay ro.ult Trem the manner of accounting for intra-company transactiosrs in the
case of suteryrises producing for the export market or impnrting merckzrdise for
gale in the leas developed country. In bilaterel treatiés concluded betwesn
certaln vountries, previding for "national” and most-favoured-nation treatren®
in vespect of taxation, there are clauses aiming at the eliminaticn of both
statlutory ani administretive tax discrimination .2/

Special neasures of taxation have been intrcduced in meny less developed
courtries to limit the profits of enterprises in speciflc industries which are
largely or sxclusively 1n the hends of foreign investors, particulariy mining
and petroleunm industries. If the ernterprises producs for sxport, e similar
result may be achieved by taxing oxports (unlecs the exporter is ahle to pass’
on the tax to the forzign buyer by ralsing the price, which is'freauenily‘not
the case). Arother type of control 1s the esteblishment of a govermment export
monopoly which purchases the commodity et e price related to, but lower than,
that obtainable in the export market.é- In many less developed countiries the
government has vested in i1tself cwnership of the subsoll and charges royalties
based on the rate of Gperetions pursuant to general fiscal legislation or to

specific concesaion contracta.—’ Tn eddition the tax rates on incomes of such

1/ See statement on China.
2/ See statement below on "International Agrecments"

3/ See description of the Chilean Iodine and Nitrate Sales Corporaticn in
statement on Chile.

h/ This practice is not confined to less developed countries, although it
appears to be more cormon in sich countries. In addition to the effects
on rates of return, royaltles also have important effects orn the rate of
operation of extractive indusiriess. The economic effects of rcyalty payments
are beyind the scopz of this report, dbut it may e noted, for example, that
the agsessment of a standard rate of royalty on all operations may result in
under-exploitetion of low grede ores. Accordingly, come less developed
countries have tecsn reported to be considering basing royelties on thes rate
of profita on Caplt&L employed. . United Kingdom Colonial 0ffice,
Memoranduw on Colonial Mining “oli,y, Colonial No. 206, 1946, page B.

/enterprises
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enterprises are generally higher than on other types of enterprime in the
courtry l/ A

An alternative or additional form of fiscal control is the application of
so-called penalty export rates of exchange in countries with a system of multiple
exchange rates.g - The foreign enterprise must in such cases purchase the
currency 1t requires for local expenditure (in excess of local receipts) at a
less favoursble rate than that applied on the average to imports. This policy
may have certain incidental effects on the economy of-the.capital-impgrting
couhtry5 since foreign enterprises may prefer to import supplies which,they
might otherwise purchase locally. }

The above comments on taxes kaving a special incidence on foreign investments,
particularly in extractive industries, do not lmply a judgment on their merits
or on their effect on the inflow of foreign capital. Although revenue
congiderations are important, the interest of the capital-importing country
does not lie primarily in a high absolute level of taxation but in réguiating
the rate at which exhaustible rescurces are utilized and obtaining an adéquate
share of*thé‘gain resulting from the operations of the enterprise coﬁcerned.i/
If the“géheral conditions under which such enterprises operate are favourable,
taxation may be relatively heavy; but there is always a limit beyond which
texation tends to discourage new investment. ‘The reaction of potential
investors will depend not on the absolute levél of taxes in the less developed
country but on the altermative outlets for their capital. Revenue considsration
apart, the more anxlous the country is to attract foreign capltal for development
purposes, the more reticent it is likely to be in raising the incidemnce of.

taxation.

l/ See -statements on Chile, Mexico and Venezuela, among others.
2/ See statements on Chile end Iran (Mlddle East).

3/ The observations on texation in the United Kingdom's Memorandum on Colonial
Mining Pclicy referred to atove are of interest in this comlmexion. Starting
from the premise that it is in a Colony's interest to maximize the totel of
local exvenditures by mining compaunies and receipts from taxation and
royalties, consistent with otherwise eatisfactory operations of the
enterprise, the statement recommends that export duties should be levied in
order to secure g share of the proceeds for the community in the event that
the government obtains no royelties. In addition it states that it is
undegiratle to iaclude in any concessions any exemption from income tax or
other taxes applicable to industry generally (op._cit., p. 8).

/It may
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It ﬁay be observed that in less developed countries tax policies freguently
very according to industries: inducements tend to epply mainly to manufacturing
irdustries and restrictive practices to extractive industries. Post-war
exterience indicates thet tax inducsesments have thus far‘had little if eny eifect
in overconirg other cbstacles to direct investmsuts in manufacturiug. This may
be due, however, to the fact that the scope for tax incentives in less davelopad
countries is limlted, =8 was obssrved above, by the tax policies of credltor
countries (notebly the United States). On the other hend, in spite of the
terndency to restrict extractive industiries through a high incidence of téxation
and royalties, the petroleum industry has been attraecting foreign capital in
sizable amounts.s! '

Exchange control

Whereas fiscal measures mey be falrly predictable, at lzast in the short
run, this is not slways true of exchenge regulations, which accordingly introduce
in many cases & high degrec of uncertaimty in the investor's calculaticons.

Exchange control is a symptom rather than a cause of the international
economic disequilibrium to which reference waa made in the introduction., In
this section only the eiffects of exchange control on the diresct relations betwesn
the capital-exporting and capital-importing countries can be taken into account.
The wider and, from some poings of view, more 1lmporiant effects on international

investments are disregarded 2

1/ Should the high profitsbility of the petroleum industry in the past few
years not continue, however, the incidence of taxes might well affect the
expansion of operastions in particular countries.

2/ It may be observed that et lsest over short perlcds exchange control may
be an alternative to currency devreciation and that anticipation of
depreciation or inst=billty of exchangs rates generally may &also have
adverse cffects on foreign investments. So far as anticipations of
exchango depreciation over the longer run are concerned, the effect varies
according to the kind of investment. The deterring effects are most
obvious in the case of industries producing for the local market in the
capital-importing country, particularly public utilities the rates of
which are not easlly increased in step with a decline in the purchasing
power of mouney. -

Most less
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Most less developed countries exerciee sore degree Qf exchange control.-:-L-/
Ae a snpplement ,-or In a Few cases as an alteimative, such countries also 4
' raintain import controls, which may have ean indirectly favourable effect on
el tuonceo for fo'reign investments to the extent that they reduce competing
cleman"s for foreign exchanze. N ‘

- Exchanue contiols: Tsually do not permit the liquidation of Ioreim loans
thi ou th the sale by the investor of bonds in the capital market of the borrowing
country and the ‘subsSequent - transfer of the proceeds, As to the sexvice of loans
'_'accorclinr £o “the stipulatione:of the loan contract, it will be recalled that most
'privately beld foreizn long~term loans are in the form of govermment bonds '
denominated in the curvency of the creditor country Failure to make remittance
(or remittance of only part of the amount dne) may t‘ierefore usually be regarded
&4s deTault rather ‘than the effect of sxchanee control._. At present most '
tg,ovcmments maintaining exchenze cepderel esecys a high priority to remittances
for debt service on “obligations which-are not in default, In many such cases
hovéver, “the debt on which service is paid has been sv.b antially scaled down
1rom 1ts original amount. :

" he oxtent to which the twransfer of investment yields and capltal is
autf‘oriZed is frequently subject to substantial variations depending on the
availability of foreign exchange, In several less developed countries i‘ormal
" re wlations s“ecii"y maximum remitiances which may. be made on. account of equity
Investuents within a ziven period. The establishment of a maximum does not
neceseei‘ily ‘ausme “that remittarces will be made, however, since the regulations
-8Ye usuelly coupled with orovisions assi ming available excnanDe to specified
catezories of requirements accoruing to: essentiality. The operation of such
hcontrols may imply di syimd nation not only between investments from different
countiies whoge curvencies are scarce to varying degrees but also b‘etveen

N i At s

'l/ Auong the exceptions are Cuba Haiti Gua emala the Dominican Republic,
Mexico, Panema and, until recently, the Philippines. e

"1‘2/ In sane instances governments faillng to remt service ‘on external aebt have
deposited the equivalent amount in ‘blocked accounta in the debtor country.

/inve gtments in
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Investments in different industriesoy ;

Verious problems of policy arise in comnsxion with the control of remittences
on Investrents ypursuant to rules such as those outlined above. Since the
rerdittences rermitted are usually computed a3 & percentage of the investment, the
question arises as to the value of the investment, and in perticular whether
reinvested earnings are to be included.g In determining the meximum amount
vhich nay be remitted on account of both income and capital, the regulations
in Brazil allow for the effect of possible currency depreciation by permitiing
the incoming capital to be regictered in terms of the currency of the investor's
home country. If two or more exchange rates apply simultaneocusly to different
types of trensactions, the question may arise at which rate remittances of
foreign investment yields are to be made., Countries with established cellings on
trans?t ero usuelly extend the privilege of remittance et the official selling
rataé only to investments which are registered on entry, at which time an agreed
value of the investment is (3.e>te:1:mim:3tl.E . In some cases countries with multiple
exchenge rates limit remittances which may be made at the official rate tut
permit unrestricted transfers at the "free" rate. »

The administration of exchange control in the case of foreign invesiments in
extractive industriles producing largely for export i‘r'e.quezitly has special
Teaturec, some of which have been noted in the previous section. The

capitel-importing country may agree not to interfere with the export as such, and

1/ Thus, a special comaission of the Brezilian Government has recently
recommended thet speclal guotas for the witiidrawal of capital end higher
then average limits on remittences of earnings be established for Tavoured
investments. See Report of the Joint Drazil-United States Technical

Coumission, United States Depertuent of state ‘Publication 3487, June 1949,
o, 305. ,

2/ The present Brazilian regulations allow for reinvested earnings, The
Argentine regulations announced in July 1948 did not meke such allowance but
were subsequently modified to Include reinvested earmings.

3/ A "selling" rate is the rate aprlied by the exchange control authorities
vhen selling foreign exchange azalnst domestic,

y This veluation mey have some bearing on the detemnation of compensatlon
in the event of expropriation,

Jrey waive
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may velve 1bs right to-purchese the forelgn exchange proceeds of the exports.

‘(WHen the coods are absorbed, for processing or sale, by the perent company of

the producing. enterprise, no forelgn exchange transaction proper nmay be involved.)
The enterprise may_?hen,.in a way, be regarded as debtached from the econony of

the canital-importing.conntrr. .But it will have to vurchase from the exchange
autliorities its-local currency requirements (including royelties payabie in loCal
currency and taxes due), usually at.a special rete of exchange. ‘Such arrangements

“have proved capable of ; allevietinb the concern of foreign inVestors Taced by
transfer 4if ficulties, and a considerable proportion of the investments which
operate successfully in.countries with exchange control are of the kind indicated,

Since most less developed cowntries are members of the International Monetary
Fund, the. positien of remittanCes on investments undsr the Fund's Articles of
Agreement is of interest. Under nosnml circumstances members of tbe Fund are
required to avold restrictione on neynents and transfers for current international
transactions. The latter are defined to include “w1thout limitetion cen
peyuents due-.as- *nterest .on loens and as net income fram other 1nVestments and :
"paynents of moderate ameun* for amortization of luans or for depreciation of
direct investments”. These obligations may, however, be suspended with the .
approval of the Fund in ce“tain circumstances of exchange strinbency, inciuding
a apecified "post-wer transitionel pericd”. .

Principles governing the administration of exchange controls have been
included in several bilateral treaties relating to foreion investments. The
recent United States-Uruguay Treaty relating to forelgn investms snts, which 1s
discussed below, establishes the principle of freedom from control of remittances
arising fron foreign investments (including compensation in-the‘event of
expropriation). exceps in periods of "ex:bange utxﬂnuency , during vhich the
capital-importing country may apply restrictions to assure the avaiiabillty of -
foreion exchenge for payments of goods and servicee ‘essential to the health and
welfare™ of its people. , T . '

In the event of an "exchange stringency" the Treaty provides that the -
capital'im.portinU country is under the obligation to "meke reasonable end
specific provision"” for transfers arising from foreign investments and to consult
with the capital-e cporting country regarding these prOV1sions. If multiple rates
of exchange are in effect, the rate applied to transfers related to foreign

/investments ehall
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investments shall be "Jjust and reasonable", and in any event shall be based on
the principles of both "national” and most-fevoured-netion treatmenﬁ. In some
réspec‘ts these obligations, especially regarding capital transfers, exceed

those under the Articles of Agreement of the Intexrnational Monolary Fund., In:
thic comnexion attention may be drawn to the fact that the Sub-Cormission on
Economic Develorment has opposed the suggestion of facilities for transfer being' ,’
rrovided by a less developed country by way of a guaranteed utilization of ita
forelsn exchange resources.= ,

Apaxrt from their effect on remittances, exchange controls may have cer‘tain‘
indirect effects on equity investmenta. In the first place, inability to
transfer earnings may lead to involuntary reinvestment of earnings in the
country ‘ccmcemedo-e- Secondly, the operaticn of foreign enterprises may be
adver;ely affected by inability to obtain foreign exchange for imports of needed
equitment and rew meterials, Such inability may or mey not result from
discrimination ag;ainst foreign emtortaises. Cn the other hand, to the extent
that exchange control limits imports into the country concerned, it offers a
measure of protec'tion similar to tariffs or quantitative restrictions on imports
and mﬁy thue tend to stimulate foreign investment in thg mrotected industry.

In countries which in recent years have severely curtalled the remittance of
foreign investment ylelds, exchange control presents a formidable barrier which
could be overceme only to the extent that investors anticipated future
relaxation.é On the other hand there sre countries in which remittances of

i/ Report of the Sub-Cormission on Economic Development (Third Session),
paragraph 32.

g/'This appears to have occurred during the 1930's in some countries. See
International Capital Movements during the imber-Wer Period, page 46, In
one or two cases, for example, Chile, compulsory reinvectment of earnings is
enforced by specific legislation arpart from exchange controls. Such

legislaetion, however, generelly allows for exemption by administrative
discretion,

i/lAn exemple eppears to be Argentina, TIividend payments of a sample of
United States enterpriges in that country declined from $11.3 million in the
{irst half of 1947 to $7.3 rmillion in the second hal? of the year and to
$4.9 million end to $0.1 million in the first and second halves of 1948

respectlively. GOee United States Department of Comerce, Survey of Current
Business, November 1949, page 23. '

/&ields of
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yields of existing investments have been free or comparatively free of control
but wiiclh heve nevertheless falled to attract substantial amounts of foreizn
investnents in recent years.l Figures for renittancee cn United States direct
investments in general in recent years suggest that in meny countries investors
were a&ble to obbaln sufficient dollar exchange to meet immediate requirementsg ;
yet the amount of investments has continued to be comparatively amali}ﬁ‘Fectors
other than transfer difficulties may account for the lack of investment in some
less developed countries; but it mey be suggested that even when exchange control
has not prevented remittances in the past notential investors are under prevailing
conditions lrequently deterred by the fear that a future pressure on the balance
- of payments of the capital-importino country may induce it to introduce exchange
' control or tighten.controls already existing. The reasons for this fear are
obv1ous enough" tne foreign exchange raserves of many less developed countries
have declined rapidly during the post-war years, and the decline has in. several
cases been accomyanied by the ti"htening of exchange and import controls; further,
the supply of dollars to a nhmber of less developed. countries has depended.
7 directly or 1ndirectly on the maintenance of a large volume of United btates
'AGovernment grants and credits, the future size of which. cannot be estimated by
~ the potential investor. .

Under-developed countries which are anxious to maintain their credit abroad
and which seek to attract forelgn capital avoid bloching the transfer of the
yleld on foreign investments, except in cases of considerable emergency or when
yields are considered abnormally high., The policy applied with regard to the
withdrawal of principal (other than regular emortization according SO loan

1/ For example, Cuba, Mexico, Haiti, Venezuela (other than petroleum) and the
Philippines.

2/ United States ‘Depar’tment of Commerce, op. cit. Income from United States
direct investments in 1948 amounted to- %,532 millicn after foreign taxes, but
including reinvested. earnings .of both-branch plants and foreign subsidiaries,
the latter amounting to $569 millioh. - After deducting the reinvested
earnings 1t would appear:that the amount actually transferred to the United

-~ States -(hot allowing for price changes) exceeded - that in 1938.

[contrect) is
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contrect) is more stringenta;/ In Fact, one of the chief objects of exchange
control is wuswally the prevention of an unforeseen outilow of foreignvowned as
vell ac domestic capital which may result in a sudden pressure on the balance of
rajments. This greatly narrows the maxkel In which the foreipn Investor can
liquidate an Investmont once made and is likely to be of particular importeance
for vortfolio investmants.g .

© Thus the plight of the forelgn investor on account of exchange control is
frequently conslderable. Before venturing his funds, he will have to consider the
extent of the actual exchange stringency of whicih the control 1s symptomatic, ‘He
will héve to conslder the likelihood of a future tightening of thé_control in the
case that stringency should become more acute. He will also have to be guided in
his declsions by the policy epplied by the authorities in alloceting avallable
forelgn exchange among competing demands,

Nabtionalization and expropriation

The policy adopted by certain countries of "nationalizing" existing
enterprises is bound to affect existing and potential forelgn investment. This
applies also to policles of "naturalizing” forelgn enterprises through compulsory
transfer bo private dorestic ownership. Formal nationelization and naturalization

;/ A relaxation of exchange controls with a view to atitracting private
investments 1s lndicated in recent changes in the regulations affecting the
withdrawal of foveign capital in British and French colonial territories as
well as In the metropolitan ersa of these countries, Prior to Janmuary 1950
the British authoxlties would not undertake to allow repayment of foreign
capital invested in nsw enterprises for at least ten years after the
invesiment was made or to permit the withdrawal of other non-resident capital
upon liquidation. Under the amended regulations, withdrawal of the capital
of approved nsW lnvestmepts will be permiited at eny time, subject Lo cervain
conditions. (See stabement on British colonial territories in Pert II). A
regulation of the French exchange control authorities of 2 September 1949
stipulates that, under certein conditions, non-residents of the Franc Zone
investing capital in approved projects in that zoae after 31 August 1949 will
be authorized to transfer abroad sums realized through the liguidation or
sale of the investuments,

g/ In any case, the swall resources of the domestic capital market in & leass
deveiopsd country would limit the liguidity of investments, both foreign and
domestic. Under normal conditions a large-scale liquadation of foreign
equity investments, perbicularly direct investmenvs, is not likely to be
contemplated by investors or, for that matier, even practicable; but for the
individual investor liquidity is an important comsideration.

Juay or
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rmay or msr not be accompanied by what is regerdcd 2 adequate compensation to
the Toreisn investor. Ixisting foreign investments mey £lso be exposed to
varims other meesures which are frequently considersd confiscatory wiith
consequent effects on the attituds of potential invectors., The competition of
government enterprices with foreign concerns, the resulation of public utW‘ltf
end railway rates, and certain fiscal msesures are sometimec regarded by the
investors concerned as involving s measure of confiscation, depending on the
extent to which the yield of ths investments ic affected.

The chief iscues arising directliy from the compulsory tronsfer of ownership
from foreign investors relate to the definition of compensation, if =ny, and
vhether such compensation will be made promptly and effectively transferred. A
£pecial complication nrises whon, as has occurred in socue less developed countries
certain industries are designated for nationslizaiion either at some specified
date in the future or before the emd of & certain perind, Thic ie bound to affect
the action of the enterprises socoserusd in metters such as maintenance of capital
equipment end new investment for expansion; in the case of extractive industries,
the rate of operstion mey be accelerated, to tie extont that 1t is not regulated
by outside authority. In general there would bs a tendency to maximize returns
and. withidraw capital rether than add to ths aiount ipvestod within the period
of expeeoted sperations., A differant situeiion erice. Wil o government iavites

foreism Lnturcuuk to establich & new entornrise on the vnisrbariing that it uay
1/

or will be natinnalized witain a snecified period & Ltreis circunstances the
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potential investor will have to weigh the poieible consecrencas of nationalization
againet the expactaed rate of return, In view of the 1ir{--clby of evaluating in

edvance all acpects of corwsaealtion, bhe rveshor amuy tuser nesht experience wit

naticnalizaticn mescures ag o guide to the dspree of riskh wnrol-el
Naturalizetion nclicles may be linited o reguironeits tnad forelgn
investors divest themseives of a part of their intersst in the 2ztovoric

Freguently the intention is to transfsr contiol of the enbezprisa e domestic
interegts; but when the foreign investor remein. in control hin etiibude towards
the invesgitment may not bz grestly affected. In-come cases the g¢izsiicn of

compencetion nay be eettled not by negotiations with a zovernmental authorilty

1/ See statement on India in Part II,
/but by
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but by sale of the aseets directly to local private investors, Though this is

ad
'_.x

to be preferred by the foreign Investor, he wey be at a disadvantage on
zceount of the necessity of diovposing of his property within a given time; in
eddition he way encounter difficulties if the canital required is not avallable
to donmestic investore or alternative local investment {s more attractive to
thom,

Under eny clrcumstances the rroupect of nationalization or neturalization

-
L

v

se to uncertainties, Apart from well-recognized technical difficulties

,.y.

£iv
in detefminin@ the value of an investmenl for purposes of compens ation, the
foreipn investor and the authoritiez of the capltal-inporting country are unlikely
to be guided bv the same concsiderations, L . The latter may be inclined to regard
profits already received in excess of normal yleld as a factor tending to reduce
the amount due as cowmpensation, whereas the investor will congider that a high
yield devermines the present valus of the inveetment, irrsspective of origzinal
outlay,

Constitutional provisions in under-developed countries often allow for fair
coupensation and the observance of appropriate legal procedure in the event of
measures of nationalizaetion affecting domestic and foreign na,tio_nals.2 In
addition, some countries have declared their intention of according fair
compensation to foreign investors for nationalized prapertd.—/ Further

smmitments relating to compensation have been incorporated in bilateral treaties
and drafts of multilateral agreements negotiated between capitel-exporting and
less developed countries, In particular, attention may be callsd to the recent
bilateral treaties between the United States and Chine, Italy and Uruguey
recpectively, discussed below, which incorporate provieions relating to procedure
and 7olicy in respect of taking of property of foreign enterprices, Such

sreements, however, do not remove all the difficulties of the problem of
competrization, since there is no agreed definition of terms such as "just" and
"adequate", which usually are employed. Furthermore, if the capital-importing

country avplies exchawye control, as is usually the case, the problems connected

;/ Some of these problems arise also in counexion with the administration of
1lranuees extended to foreign investors by the government of a
apital-exporting country,

OC‘

2 See, Tor example, staterments on Arpgentine, Brazil and Colombia.
2 p 2 15 b

See stdtemente on India end Pakistan,
/with the
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with the transfer of compensation abroad introduce additional uncertainty as
regorde the rate of exchanze which will apply and the priority which will be
accorded to the transfer. Nevertheless, cuch agreements provide a procedural‘
frameworx through which disputes may be aired and, in some cases, arbitrated,
It may be noted, however, that certain less developed countries have strongly
opposed. Tormal commitments to negotiate with the govermnment of the
capital-exporting country in the case of nationalization or to submit disputes

to an internctional arbitration tribunal,

International azreements

Attemptc to négotiate Internstional agreéments affecting foreigh invecstments
have confirmed the exictence of a substantial erea of contlict between the
policies of capital-exporting and capital-importing countries. The emphasis of
the former tends to fall on commitments by the debtor country relating to the
non-discriminatory treatment eof faveign invegtors throush assursnces of "naﬁional”
or "most-favoured-nation” treatment; to transfer of income and eapital, and to
equitable compensation in the'event of expropriation.l/ The less developed
couﬁtriés tend to be concerned primerily with msintaining control over the entry
and operations of direct investmente in order to safeguard their econonmies
againat wvhat ies regarded as exploitation, and to achieve various positive
cbjectives bf economic develcpment,

In Methods of Financins Economis Develorment reference was made to several

provicions of two dreft multilateral agreemen:c, in the negotistion of which

both capital-exporting and less developed countriecs participated.e Thus Tar,
however, these multilateral agreements have not entered into force, On the

other hand, bilatersl treaties regulating the status of private foreign investment
have been concluded between the United States end China (134€), Italy (1348) and
most recently Urugsuay (Treaty of Friendship, Commerce end Economic Developument
cisned on 23 November l;h?).j These treaties are similar in most respects, and
it appears useful 4o examine here the main provislons of the United States-Uruguay
treaty as an indication of the legal frawmework regarded by the signatories as
conducive to & flow of private foreign capital, particularly in the form of

direct investmente.

l/ g/ 3/ See following page Tor footnotes,
/Footnotes
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ootnotes to precedins page:

Recornition has also been given {n official stztements by the United States

Government, however, to the impact of private investments on the economies

of the 10w devel ovcd countries, Thus, the following statement appears in
the Annuel Bconomic Report of the President of the United States to Congress
for the year 1949t

"It will ... continue to be the policy of the Government to
encourage American investment abroed nly when it is carried
on in 2 way that protects the imtareste of the people in the

foreisn countries concermed™ .,

Attention may be drawn to the followin; sbatement by the United States

'Department of State concerning the impact of wrivete invectments on the

political life of countriez in which Uaited States enterprises operate:

"The Department of State disapnroves of and opposes most strongly

any interference or participation by American businessmen or -
companies {n the local political affairs of other American Republics ..

On the other hand, the Department end American diplomstic andg consular
officers abroad Wlll extend 130 per cont cooperation in protecting

the legitimate “1bhto pﬂd in advancifi; the legitimate interests of"

American business,"” (See Internstional Reference Seiu v1ce Vol. VI

No. 25, United States Department of Commerce, May 1949, )

The multilaferal agreems nts referred to are the Hevana Churtpr for an
International Trade Organization (ITO) of April 1943 and the Economic
A-reement of Bogota (Colombia) signed at the Ninth International Conference
of American States in May 1348,

The United States-Uruguay Treaty awaits ratification by the legislatures .

-of the two countries, In May 13949 the governments of Brazil and the

United States Jointly enmounced thelr intention to begin novo+1at10n

oT & treatj relating to foreign investments. In a qpe01a1 message to

Congreus in June 1949 the President of the United States amnnounced the
intention of initiating negotiations with a number of less developed
countries with a view %o concluding such treatiec.

/In sddition
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In addiltion to provisions refering explicitly to foreign investments, the
treaty inclules cléuses relating to the civil rights of nationals, to chipvping
anl te various aspects of commercial pelicy, the last being similar to
corresponding provisions of the Havana Charter for an International Tirale
Orgenization (ITO). The provisions relating to foreign investment, hovever, are
more specific than thcse of the Havana Charter and the Economic Agreement of
Bogota ani, particularly in compariscn with the Havana Charter, contein greater
commitments on the part of the canital-importing country with respect to the right
of entry end the scone of omeratioms and the rights of foreign investors. The
most important clauses cover (1) genersl princivles governing the operstions cf
foreign capital; (2) entry, controcl anl manapgement of foreign investments;

(3) nationalization ani expropristion; and (4) foreirm exchange restrictions.

Genoral Principles. The basic,prinéiplgs governing the treatment cf foreign

capital are contained in Article IV vwhich is in many respects similar to Article 1T
of the Havana Charter. The capital—importing country undertakes to "take no
unreasonable or discriminatory measuwves that would impair the legally acquired
rights or interests” of the nationals and commanies of the capitalwexpoxrting
country, enl not to deny cpportunities and facillities for investments "without
appropriate reason". With several exceptions, the entry and operations of
foreign investments are governsd by the principle of "national® treatment.;

Where such treatment is not accorded, most-favourei-nation-treatment is the

. . 2
governing principle.—

1/ The following definition of "national® trestment is contained in the treaty:
"The term 'national treatment' means treatment accordeid within the
territories of a High Contracting Party upon terms no less favourable than
the treatment accorded therein, in like situations, to naticnals, compenies,
products, vessels or other objects, as the case may be, of such Pariy.”

2/ In the United States~-Italian Treaty provisions for "national" trealment are,
in most ceses, paralleled by vpiovisions for most-favoured-nation troatment,

Implying that any svecial concession granted to foreign investors ficm a

third country more Tavourable than national treatment shall also be accorded

to the other signatory. In the United States~Uruguay Treaty, however, the

general rule is "national" treatment, with most~favoured-nation treatment

as an elternative principle in cnly a relatively few casges.

/Entry, Control
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Lntry, Control and Mansgement of Foreion Invesiments. Nationals and

companies of uhe capital-exporting cowntry are accorded national treatncnt in
respect of entry into commerce, manuvfacturing, processing, finance (other than
deposit banking), construction and nublishing. In aidition nationals and
companies ¢f the capitdi?exPortin~ coumntysy may organize subsiiiary companies
under the lavs of the capltal-lmno~t1ng coeuntry in these 1n1ustr1eo as well as
in mining end have the right to control and manage such enterprises a l_operate
them on the basis of "mational" treatuent. In these industries the requirement
of a minimum percentafe of domestic ownership is nrohiblted if °uch requirenent
interferes with effective control and managenent of the enterp: ise. The mqjer
sectors of the economy in which entry of foreirn capital on the same terms as
natlonal capital is not provided by the treaty are anrlculture, public utwlltles,
transnortation and ien051t banklng As noted above, entry into mining may
be limited to lecally organized cqmpanies, but participation by foreign capital
in such comnanies is not limifei. Foreign'enterprises are explicitly accorded
the right to employ technlcal exports, executive personnel and othex
"specialized employees" regardless of nationality. These provisicns pub
foreign-ownei enteryrise on the same footing as enterprises owmed by domestic
nationals in practically all important aspects of ownershin end operation.

Naticnalization end Ixpropriation. In the event of nationalization or other

forms of expropriafion, foreign investors are accorded no less than "national
treatment and it is provided in addition that "any expropriation shall be made
in accordance with the applicable laws, which shall at least assure the payment
of just compensation in a prompt, adequate, ani effective manner”., These
princinles apply not cnly to enterprises in which there is a majority roreiJn
interest but also to a "substantial” foreign interest. While no definitions are
included of vhat i1s to be considlered "just", "prompt’, "adequate", and
"effecﬁive“, specific provision is contained in e clause relating to ex:change
restrictions for favourable treatment of the trensfer of amounts payable ae)
compensation for naticnalized or expropriated property. o ‘
Taxation. Taxation of forelsn investments is generally governei by the
principles of "national" treatment. It is eXplicitiy provided that no taxes
shall be levied on foreign enterprises except those reasonably allocable to
operations in the territory of the capital=-importing country. The tax
provisions are subject, however, to the right of the capital-importing country
/%o accord



to accord preferential taX treatment tc nationals anl companies of Jovels
comtries with vhich snecial agreements have been made on the basis of
reciprocity or through treaties for the avoilance of Jdouble taration. The treaty
itself dces not deal with double taxation,.

thar Provisions. Several excentions to the general rule of

non-1igerimination sre contained in the treaty. These include the risht to

apply measures regulating the producticn of military supplies, measures necessary
o fulfill the country's cbligations for the maintenance or restoration of
internatlonal peace and securlity, or necessary to protect its "essential
security interests”. An arbiteation clanee provides that any dispute between

the sigmatories as to the interpretation or annlicaticn ¢l the treaty not
satisfactorily aijusted by diplomacy or other pacific means shall be submitted

to the Intermaticnal Court of Justice., The provisions relating to remittances
‘arising from foreign iInvestments have been discussel above in the section on-
exchange control.

International agreements embodying principles similer to those in the
United States-Uruguay Treaty would tend to reduce some of the uncertainties now
conironting private investors, at leact so far as direct investments ar
concerned., However, since private investors may be enccuraged but cannot be
coerced to invest abroal, the elfect of such agreements will depend on the
expectations which they generate in the minds of potential investorsz. It would
appear that a fairly long n»eriod of experience woull be required belore the
investors will assume the "climate” aimed at by such agreements to be enduring.
In eny case, such agreements would have little effect in overcoming the two
bagic obgstacles of inconvertibility of currencies and fear of capital loss

arising from domestic or internaticnal political instabilit,

~ /D. CONCIUDING
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D, - CCHCLUDING RIEIARKS

Tt is genefaliy aéreei’that at present the export of private long-term
covital from the econcmically advanced countries is not adequate, in size anl
nature, to contribute greatly to the economic growth of unler-developei countries.
IHany factors are fespénsible for this state cof affairs, vhich is not Zue only to
the policiés ﬁursuei by iniividual countries. )

Thus, poténtial investors‘are dete&rei'by nolitical ténsion affecting
capital-iﬁporting countries ani by uﬁcerﬁainty'as‘to the future conversicn into
the currency of the capital-exporting'éounﬁry‘cf'the income from invegtments ani
the proceeis from the repayment or liquiiatién of‘éapital. The risk vhich is
consilered involvéd In foreignvinvestmenté is verhaps most evilent in the case
of loans. Tearing a repetition of the defaults of many international loans that
occurred during the 1930's, individual savers are no longer willing to subscribe
to foreign loans. | . '

It would be erroneous to atiribute the transier difficulties that hamper
forelgn lending to ‘the éxiétcnce of exchange contirols. Such contirols are
egsentially a symptom of foreign exchonge stringency, due teo widespread
disequilibria manifest in the elimination of much of the multilateral traie that
up to the 1930's facilitated transfer of the Bulk of +the payments arising from
foreigh investments;vanisfrequently also to local inflatioﬁary preSsufes generated
by investment progremmes. At the present time the major pért of the foreign
investments that are still being made in under-ieveloped countries is concentrated
in extractive export industries controlled by fofeign‘interests. 'in'many cases
the enterprises concerned are more or less letached from the econonmy of the
countries in which the investuents ave madie, and contributé only'iniirectly to the
economic ievelopment~of these cowntries. New foreign lnvesiments in Covernment
loans, and in public utilities end industries that play a more direct role in
the economic life of these countries are on a very small scale.

The deterioration in the general "climate" for Torelgn investment woulld be
counteracted, however, at least up toc a point, by the mere revival of such
investment, could it be brought ebout. A flow of capital, private or
govermental, to under-developed countries would tend to reduce the immediate
pressuie on the balance of payments of these countries that now limits

convertibiliﬁy, quite lrrespective of the more sustained beneficial effect on

/the balence
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the balance of payments that might result from the Increase in productivity to
which the investments would be likely to contribute. Even the political
iﬁﬂtability which now frequently stands in the way of new private investment
might be corrected to a dertain‘exteht by such a revival.

The elimiration of the obstacles that hampef vrivete international
financing 1s’all the more importent in view of the comrunity of interests that
exists in this matter between capital-exportihg and capital-~importing countries.
It is true that the capltal avallable for export from several European creditor
countries has been severely reduced, but the indications are that?Capacity of the
United States to lnvest private capital abroad has greatly increased. The
economic plans of many under-developed countries frequently demard more capitel
than can easily be saved domestically, and on the whole these countries welcome
an inflow of capltal. |

' 'Declared policies and leogislative measures taken by both groups‘of countries
confirm this community of interests to a certain extent. So far, however, the
encouragemeht of forelgn {nvestmwents through legislative action has had little
Buccess. The measures which attract attention, therefore, are largely controls
implying varying degrees of restriction, particulerly on the part of the
under-developéd countrisee. In many respects fhese controls differ little from
similar controls which restrict the use of foreign capital in the countries which
ere more advancéd econémically. To & considerable extent, howeVer, the controls
reflect a different attitude of the under-developed countries and the
capital-eprrting‘countries (or rathef, of investors in these countries), not
concerning the dééix""ability of private foreignn'investment, but concerning the
forms which such investwment should take,

As a general rule, the under-developed countries regulate private foreign
investwents with two principal objecte in view - to develop their economy as
rapidly as possible, and to maintain domestic control over thelr eccnomy to the
largest possible extent. If no other considerations were involved, foreign
capital would be chiefly in the form of portfolio investment in government bonds
or in securities of enterprises directly serving ‘economic development,
particularly menufacturing industries. As 1t is, little foreilgn capital is
availeble for portfolio investment; both this fact and the fregquent lack of
technical and managerial ability in the under-developed countries render it
necessary for them to consider the alternatlve of accepting foreign direct

/investment, which
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investment, which implies entrepreneurial control by the 1nvestor.

The chief. legislation affecting direct investment - disreﬁardinp restrictions
introduced with a view to national security or for similar purposes —_aims at
preventing the entreprises. concernsd rIrom being entirely foreign ventures which
utilize netional resources without contributing adequately to national welfers
or, giving adquate impetus to econouic progress . The spirit of these controls is
reflected in the absence in most countries of formal discrimination anainst
foreign enterprises, except vhen national security is involved or_when the
general economic. policy pursued is such as to reserve certain fields of ¢ ctivitv
for domwestic enterprise. Ctress 1s laid in most under- developed countries on
the employment and tralning of domestic personnel. In the case of concessions'
for extractive export industries, more importence is attributed to the financial
benefite accruing to the country granting‘the comcession. It is only natural that
the exploitation by foreign. enterprise of nstional resources, frequentlj _
exhaustible, that mekes little dirwct eeuzribution to a balanced deve10pment of
the country granting. the concession should be the ObJeCt of arranaements which i
permit that country to share in the profits realized.

- When wmore redicel steps affecting foreign investments are taken, as in the
cage -of nationalization of. industries, this is usually the result of chanbes in
economic policy that have a very far-reaching effect on private investment,
irrespective of: the. source of the capital involved. In recent measures of
nationalization, the principle of compensation to forelgn, investors has _
usually been accepted, but 1t would be futile o disregard the difficulty of
obtaining en arrangement satlsfactory to both partners as to the adequacy and
promptness of compensation the payment of which involves the transfer to the
investing country of the principal of the investment. L ‘

“"Although the objectives pursued by the less. developed countries with reaard
to foreign private investment are understandable, these‘countries and those which
ere potential capital exporters frequently do not see eye to eye in the metter
of such investment. While factors outside .the control of the under-developed |
countries represent & major reason for the fallure of private capital to be.
attracted to ‘them in sufficient amount end in the foruws they desire, .there can
be no doubt about the -deterrent effect of certaln of the regulations to which
foreign investment is subJect. It is true that all the regulations do not

/appear equally
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aprear équally serious to the foreign investor - apprehensions regarding the
effect bf certain measures, such as taxation, labour regulations and related
controls may frequently be offeet by the expectation of substantial profits. The
investor mey think himself well advised also to allow for future changes in )
laws znd regulations , and the possibillty of expropriation without adeguate
compensation may'not always be ruled out. To these uncertaintles sre added

those due to transfer difficulties and political instability. , |

There is hardly eny simple formula that will assure a revival of privéte
foreign investmwent. The laws and rdgulﬂtions of the under-developed countries
are the product of considered policy which in many cases has been developed over
a conslderable period of time; and it would be futlle to expect sweeplng changes
in this policy. Up to & poing, chéngeﬂ are possible and may bte achieved,
particularly by 1ntefnatidnal agreements, bilateral or multilateral, between
the countries concerned. The sgreementy wight also lsad to the establishment
of mutually‘acceptéble principles refucing the risk of what the 1lnvestor may
regard as arbitrary changes 1in policy. Risks may also be offset through
guarantees to ths investor by the governments of the caplital-exporting
countries, and to a more limited extent through tex incentives offered by these
governments .

Little can be done to revive the market for international loans in the near
future. In fact, such loans are not subJect to substantial governmental
restrictions, except by certain credltor countries which are anxious to prevent
a capltal export that would expose their balance of payments to pressure. Under
rresent conditions, the rate of interest and the maturities of loans likely to
be acceptable to under-developed countrles are corsidered too unfavourabls by
potential forelgn subscribers. It apﬁears that a protracted pericd of
successful experlence with other forme of 1nternational'1nvestment, both private
and governmental, is required before there will be a resunmption of private
iInternational lending on a large scale - except possibly through a risk-bearing
intermediary like the International Benk for Reconstruction and Development.

The effect of guarantees of direct investment by the governments of
capitel-exporting countries agalnst risks peculiar to forsign investment way
be far-reaching; but such guarantees only imply a transfer of risk from the
individuel investor to the governuent. If carried into effect, however, the

/euarantees
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guarantées hay well serve as & pump-primer, encouraging investments during a
period bfvexperience required before the potential investors would. ascume any
iméroVement in the "climate" of foreign investments to be enduring. ‘

In the long run, a more important stimulus to private internationel .
financing wmight result from the modification of policies which are not
determined primarily by considerations of foreign inyestments.,.lt.has,been
pointed out above that a liberal commercial policy pursued by capital-exporting
countries is in the long run'a corollery to:theilr stetus as creditor netions;
such a policy would do much, not only to fecilitate the direct transfer of
paymehts due from capltal-importing countries, but to revive multilateral trade
and thus bring about the internaticnasl econcmic integration thet in the last
instance determines the genmeral "climete" for foreign investment, In the
capltal-importing countries, the pursuance of policiee which mitizate the
preSsurevdn'the balance of payments appeare cf particulaer importance. A
debtor country with an overvalued currency sustained by exchange controls 1s
not likely to attract foreipn capital. -

/Pert II



/1615 /Rev.1
Page 55

o T
Tert IT

LAWS, REGULATIONS AND POLICILS IN SELLCTED LISS DAVILOYID CCLLLIlS

It hae been thousht useful to illustrate the general discussion in the
precedinz pages with a series of brief accounte of the laws, resuletions and -
to a more limited extent - the economic policies affecting forein investiacubs
in selected less-developed countries. It is believed that the sitatemeuis
included offer a reasonebly zccurate indication of the rawnie of policies
directly affecting private foreisn investments in lesu-developed conntries in
which private enterprise plays an important role, The statements refer for the
most part to laws, regulations and policies relating to equity iavesimentc snd
more particularly to direct investments, It should be borne in mind that in
several of the countries in cuestion there is a wide rance of adminictrative
dizcretion, and that accordingiy the treatment of foreign investments mey
sometimes be at variance with policies exprecsed and even with regulations
officially adopted.

The information summsrized is derived in most cases from official sources
but has not been checked for accuracy by the governments concerned.
Furthermore, in the case of several countries in Asia and the rFar East the
information refers to ctatements of policy which in some respects have not es

yet been implemented by legisliative and executive action.

Jh. ACIA AWD THE FAR 2AST
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A, ASTIA AND THE FAR FAST

Purna

In Avcuct 1949 the Government of Burma issued a statement on the policy
towards private enterprise in general and private foreign investments in
particular.é/ This statement embodied principles contained in a resclution
previously adopted by the Economic Council of the Govermment on 2 March 1949,

The main featurcs of this policy mey be outlined as follows: - ‘

Covermmental and private enterprise

Apart from the manufacture of arms end other military equipment, which is
resérved as a étate monopoly, the Covernment regerds certain industries as
normally within its exclusive sphere but would permit privete enternrise to

nfage in them, elther indevendently, or jointly with the Govermment, s> long
as the Goyernment 15 unable to do so alone, There are ten industries within
this category, most of which are new in Bﬁrma.z

. Further, Section 219 of the Burmese Conetitution stipulates that the
expioitc*‘on of "all timber end mineral lands, forests, water,’fisheries,
minerals, coal, petroleun and other mineral nils, 21l sources of potential
and other naturul regources’ is to be undert"ken by the State, while private
enterorl“e may operate in these fields only in so far as exemption from the
general rule is rranted by act of Parliament., COne of these exceptiones 1a
provided by the Union Mineral Resources (Grant of Rigsht of Ixploitation
Enabling) Act of 1243, giving the government the power to waive the restrictions
imposed bv the Constitution with recard to the mining industry.

Outside the reserved sectors of the economy, private enterprise is free to
operate, subject, however, to the control and direction of the Govermment as
implied in the country's two-year plam, which was first promulgated on

1 April 1943 and constitutes the groundwork for the establichment of a planned

1/ See Precs Release of the Embassy of Burma, Yashington, D.C., 16 Avgust 1943,

2/ Theze ten industries are (1) railvay transport and the manufacture of
locomotives, (2) inland water transport on "maln water routes”, (3) electric
power generation, (i) commercial radio trancmisclon, (5) menufacture of
sulfuric acid, (6) iron end steel, (7) coal mlnlno, (C) paper and pulp,

(9) sugar, and (10) the "extraction and milling" of teak.

Jeconomy.  The nature
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econonmy., The nature and scope of control envisaged have not yet heen
elaborated, but, among other matterz, the vlan calls for legiclation on the
"adoption of processes and means of production suited to the genius of the
people, the avoidance of over-concentration in certain areas leading to
uabelanced doveloprment, and the pr%vention of undue competition to the detriment

. 1/
of the interests of the country" .~

~

Speciel ohligations of foreign enterpriscs

Toreign enterprises whalch either operate in the fields open to private
enterprize in general or are permitted to engage in activities normally within
the governmental sector are csubject to the following conditionc:

1. to be "eelf-sufficient as regards foreign exchange required for

capital expenditure",

2, to "teke adequate meagsures for training sufficient Burmans in both

the administrative and technical fields",ﬁ and

3.- not to import unskilled labour from abroad,
Generally epeaking, there is no rigid requirement regarding the participation of
domectic capital and of Burmese nationals in management and control, An
exception to this is found in Section £19 of the coastitution vhich stipulates
that at lesst 60 per cent of the capital in enterprices especially permitied
to operate in the state gector by parliamentary sanction muzt be owned by

Burmege nationals,

Inducements to foreisn investments

Within the sectors of the economy open to private enterprice three major‘
concessione may be offered to attract foreipgn investiments, Fifst, foreign
investors eshablishing Joint undertakings with the Government or with private
domestic interests are offered special facilities in marketing thelr products.
Secondly, the Burmese Government will undertake not to nationalize a foreign
econcern within a perind of time to be determined by individual negotiation.
Finally, the Government is also willing to discuss other methods of assuring a
foreirn enterprise security of tenure for a definite length 6f time which will

be sufficient to enable the latter "to earn a reasonable return on the cepitel”

;/ Two-Year Plan of Economic Development for Burma, p. 21,
2/ ‘Reesolution ol the Economic Council, 2 March 199,

3/ Resplution of the Economic Council, 2 March 1949, /1 tod
invested,
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invested, Although the ada'ssion of forei-n capital into Burma does not requirn
in principls the exanination of every individual case on ite owa merits, ac is
the crege in India, incividual Toreign enterprises have to nesotiste zeparately

vith the Burmese Covernmment with respect to the special esscurity puarantee

Yrere 18 no explicit undertaking that foreign investment will enjoy
ron~-diveriminebory trestuent in other respects, but no official statements to
the coubrory have been mads,

The recont application of the Govermment's policy on netionzlization doss
not appear Lo have Leen without difficultiec, In June 1548 the Burmece Prime
Minieter, Mr, Takin Nu, stated in connexiom with the Anplo-Burnese Treaty that
the pa;ment of equitable coupensation for mationalized foreign property was in
Durma’ s nabtional interect, IHowever, negotiantions in connexion with the

nationalization of the tezk consortium in witich four British companies and

one British-mrnaged coucern were involved wore reported in the middle of 1949

to be gtill in process, the Tovernnent reportedly having offered.come 20 million
rupoes sg egainat the evaluation of about 60 million by the companies concerned.,
Similarly, the compensation to foruer Indlan lendowners ag a recnlt of the
naticnalization of land still rema’ne to be settled, One point of dispate
arizes out of the Govermmenttec alleged desire to pay compensetion in the form

of governuent bonds, An interesting cese involving assurance gpainst

nationalization is offered by the Burma 011l Compeny, a foreign enterprise, which,

having cpent I8 nillion by late 1948 on the reconuiruction of 1ts refinery
installments, soight from the Government a 25-year guarsntee of private
operation in addition to certain financial assgistance.

kxchanee control
g -

Locording to the official statement, foreign enterprises will be alloved
to remit dividends abroad ond "to take money out of the country for the
foreirn equipment end renewal"”, The gquestion of withdrewal
of capital, es distinct from transfers for pirchess of equipment, ie not clear,
however, Nor is it clear if there would be sn upper limit to the yield
trensferable abracd. The sxchanze control, which iz all-embracing, wae
gensrally tightened in the latfer half of 1)48 but information is lacking
as to the specific policies aprlied with reference to existing investuments.

Similerly there
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Similarly there has been no definite anncuncement regarding the remittances

which may be expected in comnexdon with future investments.

Cidna

Despite the p‘essnt unso tled concditicns which may render a discussion of
China‘® “4""Ght policy toward *ows rem saveeuriense of Livhlie gfuJJgral s;gmif;cance,
the ceace of China offers a useful example of the evolution of policy towar
foreign iﬁ~cﬁ,mept in a less-developed country. Uncer the o0ld system of
ext“aterrltarzality the Govermnment was most reluctant both to increase foreim
indebtedness and to grant llbefal conditions for foreign direct investment
insofar»asvthe latter vas subject *o Chinese law. With the apolition of
extraterritor;alLtJ in 1943, however, the Chinese Government became increasingly
aware of the urgsacy of es tablishing a system of laws defining the status of
Toreign investusnis. o '

New reguletions amended & Govermment resolution of 1930 which had imposed
certal “es*rlcU;onq on direct foreign Investment., Xurely foreign enterprises
ag well ag J0¢nt fo“ejnn a*d domestic enterprises were admitted into many areas
of economic avuvw.tyn In l9hh the Govermmsnt adopted the "Prlnclples Governing
the First St tage of POot ~war Lconomlc Reconstruction" in which a policy . of
welcoming foreldn enterprise was reaffirmed and the areas open to such enterprise
were defined, A new Company Iaw and other related laws promulgated between 1943
and 1947, as well as a Tfeaﬁy of Friendship, Commerce and Navigation with the

nited States in 1946, sought further to establish a legal framework favourable
to foreign investments. ,

Under the new arrangemehts foreign nationals (including "Jjuridical persohé"
in the form of Toreisn corporations) became free tb engage 1n business
activities, subject to & few specific limitations. Administfative discretion
In controlling these activities was retained by the Government, howevér, through
a pﬁovision of the Company Law authorizing the Government to impose restrictions
-on the localities in which forelgn-owned concerns might operate and on the
activities in which they might participate. The construction and operation bf
railways were reserved to Chinese~owned enterprises except under spébial
concessions, Inland navigation and coastal shipping were also reserved for
Chinese naticnals. Althoupgh air transport between. domestic points was reserved

to domestic airlines, other air transport operations by forelen enterprises were

* [permitted, ‘subject to
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permitted, subject to cerfain arrangenents defining the scope of such activities.

The area of permigsible foreipn activity in other industries in China was
defined in the "Principles" adoptcd in 19hkh and was further specified in an
official etatement in August 1947. A nunber of industries were designated for
exclusive operation by the Govermrent, including the main railway lines;
large-ucale hydroelectric power ‘plants, mining (including petroleum) and arsenals.
The mining code provided, however, that foerelmn capital might participate Jointly
with demectic capital in certain types of etate-cperated enterprise in the form of
Joinbt-stock corperations, although it is net clear whether it was contemplated
thav forelen capital should have wore than a winority interest in such cases. It
uay be observed that with the exception of mining and petroleum the sectors
designated for Cuvernment cperation arve uot types of activity which are likely
to attract private direct investmeut at present., Borrcowing from forelon private
or govermmental cources to finance Chinese Government activities in these spheres
was, ol course, not cxcluded.

A second catepory of industries was reserved exclusively for cperation by‘
Chinese nationsls, inciuding fisheries, forgetry, publlic utilitles in certain
cases, and under certain circumstances cther "enterprises of a mcnopollstic
nature”, The latter provision derived from the following clause in Article 1hk
of the Chinese Constitution:

"public whilities and cther enterprises of monopolistic nature shall,
as a principle, be under public operation. The same may, if permitted by
law, be operated by citizene."

All remalaing industriee formed a third category open to foreign investments,
and the Qoveriment stated explicitly thet investments would be welcomed
particulerly in large-scale marufacturing, more especially of motive-power
machinery, tool-making machines, automobiles, locomotives, alrcraft and
steamﬁhipé,v '

The scope of foreipn enterprise in banking end finance was also changed by
the Baniing Law of 1947, under which foreicn banks were permitted the same
scope of operations as native banks, except that the former were prohiblted from
conducting business as trust compenies. The new law also provided that foreign
banks could not receive deposlts 1n foreimm currencles or deal in foreign
exchange without special permission by the Central Bank of China; but in practice
foreign banks were permitted to deal in foreinn exchange, subject to the general

regulations of the Central Baik. .
/The legal status of foreign
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The lejal status of foreiom nationals with respect to real property rights
also underwent a’ subsbtambial change following the treaties of 1943, Prior to
this date foreisn nationals had the right to rent or own real property only
in the concessione and settlements. In other areas aliens had no right to
acquire or purchase Zand, although they couid porchngs a residenslal dwelling,
They were‘yermitﬁéd, however, to sojuirve a “lsase in perpetuliy” in land,

Under the néw position‘after 1943 foreign nationals snjoyed the right to acquire
and hold real property taroughout the country and existing leases in perpetuity
vere replacedzby new daéds of ownerskip. The right to acguire lznd was made
conditional, however, on the extension of reciprocal treziment by the country

of origin of the enterprise concerrzed, Iand tenure also remainsd subject to a
law of 1930 providing thab aliens may w0t owa or lease agricultural land,

forest areas, pastures, fishing waters, mining areas, salt fields, and land
designated as-a "military zone'. ‘

The Chinese Company Law of 1946 imposed certain restrictions on the
rearticipation of forsign capital in Chinese companies. The main featuré was
the requivement of domicile, Thus, in & Limlted-liability company (with five
or more sharsholders) more than half of the stockholders; half the directoré,
all the managing directors and the chaifman of the board of direétors wére
required to be residents .of China. The chairman of the board also.was required
to be a Chinese citizen. Similar restrictions applied also to other forms of
organization under the Chinese Company Law.

Prior to 1943 foreign investments in the concessions and foreign
settlements enjoyed virtually tax-free status., Following the abolition of
extraterritorialify, the prevéiling.principle became "national" treatment of
foreisn enterprises. There have been some reports, however, to the effect that
the administration of the income tax subjectéd foreisn enterprises in the form
of branches to discrimination by computing the rates of texation of such
enterprises solely according to the amount of incomé,’wheréas in the case of
Chinese companies thevrates were determined by the rate of return on capital.,
Under the prevalent inflationary conditions Chinese concerns were permitted to
read just their capitalization, thus falling into lower surtax brackets than
foreirn brenches. It may be. added that the Sino-American Treaty of 1946, in
addition to establishing the principle of national treatment with réspeét to
taxation also contained a provision that taxes or other fiscal charges levied

/on foreign enterprisec
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cn foreign enterprises shall not be imposed upon or measvred by any income,
pro“erty or other critericn of neasurement in excess of that reaconably
al‘ocuble to foreign enterprises operating in the territory of each country.

In respect cof the remitvtance of yields or return of the principle of
foreisn invectbments the Chincse Govermment's declaravion of August 1947 on the
»C clicy toward foreign investnents contained the following statement:

"Tn principle, profits yielded by forelsn investments in industrial
enterprisges in China mey be remitted abroad. During the pericd of foreizn
exchange control such remittance, ol oourse, is subject to restrictions,
However, the Chinese Govermment is drawing up regulations whereby an
appropriate proportion of profits realized from foreign investments

induetrial unteryml ses may be remitted to the country where such capltal
originates.

Decause of the precsure on the country's balence of payments the Chinese
Govermnment found 1t necessary to lupose strinpent forelgn exchange and trade
controls at the end of the wer. Under this regime remittances on foreign
investisents since the end of the wer were neg igible. At the end of 1947
1t was reported that it was impossible for Toreipgn firms to remit profits or
to withdraw their Calltu;o .

The Sino-Amcrican Treaty of Friendshiyp, Commerce, and Navigation, signed
in November 1946, contains numerous provisions relating tc the status of
foreign investments. In most recpects these are similar to those in the more

recent troaty between the United Statec and Uruguay which has been described

in a previous section.

India

_—*“”Ehe basic policies of the indian Government relatinz to foreign investments
have been expressed 1in a statemant'on industrial policy issued by the Ministry
of Industry and Supply on 6 Aprll 1948 end a statement by the Prime Minister to
Parliament on 6 April.1949. The pouitlon as irdlcatad by these official
statements, is the folldwing:

Governmental andggrivate ertefprlse

~According to the statement on 1nduutrial policy, the Indian ‘Government
reserves exclusively to itself two ma jor flelds of activities, both of which are
presently in the hands of governméntal ehter;risés: the memufacture of militery
equipment and the cwnership and mahag@ment ofArailWays. In additioh the

Government alcone will be responsible for the establic nment of riew enterprises

-/in the following industries,
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in the following industries, allowing private operation only when v is
congifiered to be in the national interest to do so: (1) coal production,

(2) iren and stesl production, (3) aircraft memufacture, (%) ship-building,

(5) tle manufacture of radio and tele~communication equipment, and (6) mineral
oil production, These provisions are not ailmed at foreign capital ag such,

but the general exclusion of private enterprise fram these pariticular fields
appéars to impiy'that forelgn capltal or, at any rate, foreign direct investment,
should not éonsider these fields as oren to it except possibly to.a very limited
extent, | | |

Existin¢>enterprises in the olx industries mentioned above will be allowed .
to contiime operction for a period of ten years at the end of which the whole
sitﬁatibn is to be reviewed. Should the Govermment then decide uren the
nationalizetion of any perticular ernterprise, falr and equitable compensation
would be paid to the private owmers.

All industries other then those mentioned above will normally be open to
private enterprise. Subject to the condittcns described below, foreign investors
an engage in the same activities as domestic private enterprise. It is the
expressed intention of the Indian Government, however, thef governmental
enterprises should play an active rols in & number of industries such as the
maﬂnfdctﬁre of fertilizeré, druge and synthetic petrol; certasin.governmental
enterpriées‘in these industries are already in exjistence. The State, which
already controls the generation and distridbution of electric energy, will also
exercise control over a number of industries which are regarded as "basic” in
view of the national significance of their location or the high deéree of
tecimical skill or large'cépital investment required, The nature of control the
Go%élnment will exercise is not described in detail in the official statements -
end is still being evolved.=/ - |

I

1/ The list of industries in this category, to which others may be added later,
now consists of the following: (1) selt, (2) automobiles and tractors,
{E3) prime movers, (4) electric engineering, (5) other heavy machinery,
(6) machine tools, (7) heavy chemicals, fertilizers, and pharmaceuticals and
druzs, (8) electro-chemical industries, (9) non-ferrous metals, (10) rubber
rmenufactures, (11) power and industrial alcohol, (12) cotton and woolen:
textiles, (13) cement, (14) sugar, (15) newsprint end paper, (16) air and
‘sea transport, (17) minerals, and (18) industries related to defence,

Jcontrol of entry
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Control of entry of foreign cepital

Tle division of the economy into seversl sectors, within each of which
rrivate enterprise 1s assigned a different role, may serve to indicate to the
forel n investor whether any contemplated venture is likely Yo most with
ecceptence on the part of the Indian Govermment, In thils cennexicon, one
clicvacveristic of official policy towerds foreign investment which hos boua .
given greet emphasis 1s especially relevant, This is the policy of Jud:ing on
its_own nerits every individual applicatlon by foreign investors seeking to
esteblish an entexprise. The criteria by which such epplications for éntry will
be scrutinized ave not yet known, But some light may be thrown on this guestion
by the statement that, at this stage of the country's economic develorment,
particular emphasis will be siven to "tie production of capitael equirment, of
goods satisfying the basic needs of the peopls, and of commodities the export
of wvhich will increase sarnings of foreign exchange".

Policy affecting cwmevship, contrel and porscnnsl of foreiem enterprises

Forelgn entverprises eduitted into Incia pursuent to the conditions
discusced above are subjsct to cerieln furthcr requirements, First of all,
foreign concerns are requlred as are Indian rrivete anterprisss, to observe
the conditions leid dovm in the general statement cn industrial policy., In
addition to this, the officilel attitude is that "as a rule, the major interest
in owmership and effective ccntrol should always be in Indien hends", In this
conmexion it mﬁy be of interest to note that in the case of shipping only
compenies which are owned by Indians to the extent of 75 per cent off thelr
equity capital ere ccnsidered by the Indien Govermment as “Indlan shipping
campenies”, and that a licensing systom was introduced in 1947 with the o
wltirate objective of reserving coastal shipping to Indian companies, However,
as was pointed out by the Indian Prime Minister on 6 April 1949, there would be
no objection to "forelgn capital having control of a concern for a limited
pericd, if it is found to be in the reticmal interest, and each individual case
will be deelt with on its merits",

Although no "hard end fast rules" have teen prescribed on the question of
ownership end control, the Indian Govermment does apmear to insist upon "the
training of suiteble Indien persomnel for the purmose of eventuelly replacing
Toreign experts" whose employment, whers Indian persormel is not availeble would
Pe permitted. It would seem that this requirement applies to existing as

[vell as
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ﬁéll as new enternrises.

Arert from the above restrictions, nelthor the 1948 stetement on industrial
rolicy, nor the later statement by the Yiime Minister, contemplates anything
cther than "nationel” treatment both to existing end to new foreign entervrises
winich heve dbeen duly admitted.

Poreign invesltors were asssured by the Prime Minister'’s statement of
Auust 1949 that remittance of profits and capital withdrawels would be allowed,
the exact extent to be determined by the forelygn exchange position of the ccuntry. -
It was elso stated that reascnable facilities of transfer would be provided in the
case of compensation proceeds from any act of nstionalizaticn involving foreisn
investors, It would seem from this stetemsnt that the latter type of transfer
ey be given & high priority if exchange control regulations are in force at the
time, |

A1l remittances from India are subject to approval by the Exchange Comtrol
euthorities. Until rscently, at any rate, rCorsign enterprises, whether branches
or lccally incorporated companies, haVa been able to remlt profits and
dividends.-1 On the other hand renmittances of lnterest and dividends on
securitles owned by non-recident individuals in the doller ares have been
limited, Furthermore, remltiances of capital of all types to the dollar ares
hove been rarely peimitted in recent months,

Palkisten

Based partly on the recommendations uf the Industries Conference convened by
the Govermrent in Decembex 1947, the Pekistan Ministry of Commexce Industry
and Works issued a statement in April 1948, which expresses the currert policy
of the Fakieten Govermment on tie subject. The positicn of private enterprise
in general, and of forelgn cepital in‘particular, within the framework of this
policy, may be described as follows:

Governmental and private enterrrice

In common with the govermments of e number of other less-developed countries,

B p————

l/ It is reported, however, that a vecent law llmits the dividends of public
limited 11lability companies to the average annual amount during the period
from April 1946 to March 1948 or 6 per cent of paid up capital, whichever is
higher. As yet this reguletion is reported not to have been apnlied to
pr*vate limited liabllity companies.

/thet of Pakisten
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that of Pakistan approaches the problen of orgenizing the natlonal economy with
the premise that centralized planuing 1s best suited to the requirements of a lesé
developed country, The Government has-decided, however, to limit its owm
activities in the following manner:

1. "For the present" the Govermnment will undertake to own and operate only

four industries; +the ranufacture of armg, the generation of electric

erergy, the manufacture of rallway wegons, and the production of

»telecommhplcatiqn eqnipment ‘

.- 2+ . In addition to the above group of irdustries, the Government owns and
-menages the country's reilway lines; the nationalization of road and air
transport 1s stlll in procesé; and the natiqnhlizaﬁion of river transport
will be examined at a later stage, '

. 34 The Gpvernmgnt_undertakes»to exercise its power of control and planning,
Tor the present, in regard to 27 Industries, covering pubiic utilities, the
extraction of rav materials, and most brenches of manufacturing.l The
‘control will relate to such matters es %ue eutablishment of production
targets, 1ndustrial location, the allocation of materials in short supply
and the maintenance of fair lébour standards.

L, If private initiative 1s not readily forthcuming, the Government will

“"set up a limited number of stendard units more as a meens of attraéting

private enterprise than for any other purpose".

The ebove policy has found practical expressionAin a humber of electric
power generation projects undertaken by the Government, the contemplated
Aestablishment of Jute and paper plants, as well as scme other manufacturing |
undﬁffakings; and the projected establislment of an Industeries Promotion.
Cornoration to oﬁerate these enterpriaés; 'As for any possible extension of the
natlonallzation process, en indicetion may be found in the statement that .f
"there 1s general agreement that monopolies and public utilities are. particularly
suitable for nationalization",

- Limitations on foreign enterprioe

The above demarcatlon of” the respective spheres of private and State
activ1tie may serve as & general indication of the scope within which private
foreivn dﬁrect investment may expect to play a part. Whila foreign caPLtal ia

1/.Authority to control these industries was conferred by the passabe in 19&9
of the Develoyment of Industries (Federal Control) Act. -
/ﬁelcome,
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welcome, in the industries not reserved for stete operation, certein conditlons
have been laid dovn by the Pakistan Govermient which must be observed by foreign
enterprises., Thase are briefly as follcowss
1, Toreign enterprisce must refrain from establishing monopolles which,
In the opinion of the Pakistan authorities, ere "perticularly suitable for
nationelizeticn”, No attempt, however, seems to have been made so far
in defining the term "monopoly",
2, Tralning facilities must be provided for Pakistan nationals by
foreim firus, ,
3, Toveign enterprises wust provide for the participation of indigenous
personnel on both the edministrative end technical levels, In a supplementary
official statement in December 1948, this ruling has been somewhat relaxed,
and forelmm contrcl in the form of management agreements will be allowed
Tor the next ten yeers so long as foreign enterprises underteke to provide
the treining facilities for Peiisten naticmels,
4, Apart from existing foreilgn enteip.ises aad any fubture transfers in
ownership of the same, to which this rezwlation does not apply, all new
investment projects, including the extenslon of exlsting foreign firms,
must provide for the partisipation of indigemous capltal, In the case of
thirteen specified industries, an optien to subscribe 51 per cent of all
classes of share cepital aend debentures should ordinarily be offered to
Paklstan naticnals,;/ In the case of all other industries, the percentage
is to be 50 per cent, In both cases, however, if domestic capital is not
forthecoming, foreign capital may, with the approval of the government, teke
up the balance as well, It has further been officially stated that there
would nct be any undue delay on the part of the govermment In examining eny
particuwlar case claiming exemption from the above rule and in giving its
approval when this is deemed Justified.
It seems from the above description tkat the Pakistan Govermnment envisaged
the participation of foreign cepital in tho country's economic development chiefly
in the form of Joint enterprises with domestic capital, Enterprises of exclusilve

17 The industries are listed as follows: cement, coal, cotton spinning and
weaving, fish canning end fish oils, generation of electric power (other than
hydro-electric), glass and ceramics, heavy chemicals and dye stuffs, minerals,
preserved and prepared foods, power alcohol, shipbuilding, sugar and leather,

/foreign
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forelpn ovnership will be &llowed, but only as a result of the exlgencles of the
present stege of economic development. The requirement of the participation of
domestic capital, as far as the present policy is concerned, applies equally to

all clagses of debentures &nd shares lrrsespective of their voting power,

Inducc ente to nev investments

The Patletan Goverrment is prepared to offer a number of inducements to
foreign as vell as dcmostic enderprises. The measures may‘include:

1. Goverment gurvers of resources Whieh in a number of cases, have

already been conducted with the help of British, American and other foreign

vcorpo”ations-

2, Port developmentn

2, | Government purchese of Pa{istan-preduced supplies;

h; Government help in segwring fectory sltes, power and other facilities;

5, Goveinment promise of glving coneidewation to clalms for tariff

protection; and '

6. Tex rolief,

Regarding tex relief, the special proﬁisions'are (1) for new industrial
undertaving" ezemption for the first five years from income tax, super=-tax and
business prof;ts tax "on so much of their profits as does not exceed 5 per cent
of the capltal employed”, (2) permission to meake an initial special depreciation
allowence of 15 per cent on new bulldings erected before the end of March 1953,
end (2) permlssion to meke an initial gpacial depreciation allowance of
20 per cenb on plant and machﬁnery.

Exckange control

In its steterent on 11dustrial policy of April 1943, the Pakistan Government

undertool to "allow facilities for the remittence of a reasonable proportion

of profits to countries from which capital is drevm", No announcement hes been
made on the question of capital transfers. There 18 as yet no official
interpretation of the term "a reasonab’e propcrtion of profits", nor of the
priority which would be accorded such translers in’the event of exchange
stringency, .

/Conclusion
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Conclusion

Commenting on the effectiveness of the Govermment's policy to induce
foreipn capital to enter Pakilstan, the Pakisten Prime Minister remarked in his
address to the Tirst sesslon of the Council of Industries in September 1949:
"Adventaze hes been taken of this policy, but not to the extent which vas
expected, Conditions abroad which would induce investors to export capital in
larze blocks for investment in prcductive enterprises here have not so far been
ell created", TFrom this stetement, it would seem thet, in the opinion of the
Pelzigtan authorities, the exiusting pollcy towards foreign capitel should be
sufficlently effective 1f only conditions in the capital-exporting countries were

more favourable,

Philippines
Although thers are & number of restrictive features in the officilal policy

of the Philippine Govermment affecting fureil;n investments, most, 1if not all,
of them have been eliminated in the cese of 'nvestments by United States
nationals and enterprises, Prior to the estailishment of the country's
independence, United States investments in the Philippines'were accorded equal
treatment since the country was & Unlbted States possession, The 1935
Constitution, however, vhich affected other than United Stetes netionals and
enterprises, stipulated that a minimum of 60 per cent of the ownership of
enterprises engaged in the exploitation of all natural resources end in the
operation of public utilities should be in the hends of Philippine nationals or
Philippine-ovmed enterprises. Following the establishment of Philippiné
independence in 1945, an executive agreement was concluded with the United States
by which the constitution was amsnded, following & plebiscite; to provide that
the exploitetion of all natural resources and the operation of public utilities
should be open to United States nationals &nd enterprises on the basis of
equality with Philippine nationals end enterprises as well as on the basis of
most-favoured-nation treatment, Under the seme agreement trade between the

two countries 1s on a recinrocally fres basis for a period of elght years
beginning in July 1946, with decreasing trade preferences for énother twenty
yeears thereafter, It was also agreed that no exchenge contrel should bhe
introduced in the Philippines effecting trensfers to the United States without
the prior approval of the United States, and the Philippine pesc vas to be

-stablilized In relation to the United States dollar,
/The constitutional
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The congtitutional restrictions referred to ebove, which heve been removed
in the case of United States nationals znd business firms, remain effective in the
case-of all ctuner foreign enterprises, except presumebly when the latter assume
the role of mincrity -interests In joint operation with United Stales cepital,
Thus, genevelly speaking, non-American foreign direct investments are excluded
from the extractive and mining industrles, the generation of electric energy and
the operetion of other public utilities, 'Other restrictions refer to the
ovnership and lease of private and public agricultural land and, though not
entirely directed at foreign Investors, nevertheless affect them to a large degree,
Apart from the constitutional rrovisions, several different land bills are now
before the Philippine Congress., One of thess would empower the Govermment to
sell lend belonging to foreigners by auction without the ccnsent of ths ovmers,
Another would glve the foreign land ovners one year's grece to dispose of their
property.. o |

In addition to the restricticne on tho cimership and utilization of ’
public and private land which tend to milita’c ageinst the operation by forelgn
enterprise of larpge plantatlons, the Philippine law also excludes from the N
reteil trede ell enterprises which are not ovmed by Filipinos to the extent of
75 per cent of their cepital, While this mey affect the direct distribution
by foreizmm manufécturers of their own products on the retail level, the
Imediate objective appeers to aim at supplanting Chinese retail businecs by
Filipino enterprise, In the case of banks, 60 per cent of the sharé capltal.
must bé ovned by Philippine nationaels whco must also constitute at least two-thirds
of the directorate, Exisiing banks, hovever, do not have to confénm‘to thege
requirements, provided a licemse is obtained from the Centrél Bank permitting them
to continue In businesé. | _ |

Finally,_anothef law wes pasged in Janvary ;941 exéluding all personé not
nationals of t@e Phillppines or of the United States from engeging in business
in the public ﬁarkets for rice; hemp and ctler goods, Thiéylaw &glso appesrs to
have affected mainly Chinese nationals,

The Pnﬂlippine lav also prohidvits eny person, aerociatlon or companv to
operate or engage in any business unless 60 per cent of the pemn&nent;personnel,
including officers, cleribal‘ﬁorkersvand laboﬁrers congist of Philippine citizens,

The restrictions on foreign investments mentioned ebove do not appser to be

/derived
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derived from any general policy to exteud the ecouomic activities of the
Government at the expense of privete enterprise, On the contrary, governmental
promouncements on industrial policy have always been to the effect that the
goverament would initiate and develop only such ventures as private 1nitiativs
~and capital are unwilling or unable to undertake, in spite of the constitutional
provision that "the State may, in the interect of national welfare and defense,
establish and operate industries and means of transportation and communication,
end upon paynent of Jjust compensation transfer to public owmership utilities and
other private enterprises to be operated by the Government".l At one time,

the Philippine Covermuent in fact announced that 1t was prepared to leace, sell
or place under private management all government-owned enterprisesg operating at a
profit with the exception of those in cementﬂmaking ang rice-marketing. It may be
noted, hovever, that both the Philippine Relief and Trade Rehabilitation
Administration, set up in August 1947 as a governmént trading company, and the
National Developmént Company, created pefove the var to provide government
investment in fields where privéte capital wes not forghcoming and as a counter-
weight to foreign enterprise, have assumed considerable importance in certain
industries, transportation, agriculture and vholesale trade.

Prior to the establighment of Philippine independence, United States
investments {n the area enjoyed special tax concessions arising from
United States legislation exeumpting from United States income taxes income
earned in the Philippines by United States enterprises the activities of vhich
were substantially confined to that area, This concession lapsed with the
ectablishment of the independent Philippine Republic. In general, the Philippine
tax system does not discriminate asgalnst foreign enterprise, althouzh special
taxes apply to the mining induestry in which foreign investments are substantial,
In 1346 the Covernment ammounced a four-year tax holiday for all new enterprises
approved by the executive authorities. :

Although controls on imports weve estebliched in January 1949, free
convertibility existed between .the Philippine peso and the United States dollar
until December 1949, when pressure on the balance of payments resulted in the
establishment of exchanpe contyol, which was concurred in by the United States
pursvant to the provizions of the executive agreement referred to above. The
effect of this control on remittances releting to foreign investments has not yet

been ascertained.

1/ Article XIIT, Section 6. /B, TATIN AMERICA
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- B, LATIN AMERICA
Lraentine

Privote investment in Argentina.is limited by a fremevorik of'state operation
of "basic" industries and widespread covernmental interventioniin'other areas of
the economy through regulation of and direct participation in certain industries,
The wajor exprecsions of this policy as it affects private foreign investment have
been netionalization of public utilities, including transportation and
comnunication enterﬁrises, strict control of international capital movements énd
of the transfer‘pf'investment 7ields and the service of foreign loane, and efforts
- to attract foreign capital to enterprises, particularly manufacturing, which the
Government deems appropriate for such investiment,

The Argéntine Constitution of 19L4J provides, in Article 40, that concessions
for the operation ofﬂpublic utilities may not be granted to private entities 'and
that utilities in private hands 5h&li be trensferved to the State, by means of
purchase or expropriations with prior inlemn’ty, The President of Argentina stated
to the opening session of the 134) Congross ﬁhat the Govermment will contimue to
nationalize all public utilities, including transport, electric power, gas and
telephone systems, The Constitution containe the following provision for
compensation:

"The price of expropriation of public service concecsionary undertekings
shall be the original cost of the assets involved in operation, less the
sums that may have been amortised during the period elapsed since the
granting of the concession, and sums in excess of a regsonable profit,
which shall also be considered as repayment of the capital invested,”

The Conatitution further provides that "the State may intervene in the
ecoﬁomic domain end monopollze any given industry or actlvity to safegnard the
gencral interest", 1In conformity with this principle the Government participates
widely in various industries otlier than public utilities, The export of principal
productu is virtually monopolized by the official Axgentine Trade Promotion
Institute, which is aleo engaged in the lipowt of equipment and certain other
articles, The Government petrcleum orzanization, known as the Y¥F, has long
dominated the production and marketing of petroleum products; foreign companies
operate only in distribution. Reinsurance activitieé are monopolized by the
State. Legislation beobming effective in 1946 provided for governmental.
patticipétion in "mixed" industriel enterprises, The government contribution

/can be in the
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can be In the form of cash or special privileges such as cencessitns, monopoly
rights, guarantee of profits or tax exemption. The Government has from time_to
time invited foreign interests to participate in such enterprises, offering speclal
concesslons made possible by extensive official control over the economy,.

Except for industries reserved for exélusive or predominant gtate operation,
the entry bf foreign capital is limited only to a minor degree. Ilo new charters
for foreign banks are granted, however, although existing benks are allowed to
continue operations, Insurance (except reinsurance) activities may be carried on
by foreizn companies, but'they are subject to higher taxation rates than domestic
companies; furthermore, all goods leaving or entering the country at the risk
of Argentine enterprises must be insured by Argentine companies,

’ Afgentine balance of.payments difficulties have resulted in exchange control
since 1931, A complex system of differential regulations for various types of
international transactions involves the application of multiple exchange rates,
As of 3 October 19049 the "free" market rate was 9.00 pesos per dollar compared
with "preferential” rates of 3.73 end 5.37 pesos for essential imports and with
a "basic" rate of 6.09 pesos for semi-essential imports. The inflow of foreign
capital 1s subject to prioxr approval by the Central Bank.

The regulations applying to remittances of capital and eaxrmings of foreign
investments vary according to the date of entry of the capital.

’ Capital Imported since the beginning of 1948 is treated, at least in
principls, more liberally than capital invested in the country prior to that
date., Regulatione introduced in 1948 provide that earnings on such capital as
well as principal may be transferred at the free market rate subject to
availability of exchange. Reinvested earnings are counted as capital for this
purpose.

Capital which entered the country between 8 July 1947 and the end of that
year was, and still is, subJect to special provisions. The transferable yield
on short-texrm investment (maturing within twelve months) is limited to 5 per cent
per annum.an@ that on medium-term investment (with a maturity up to six years) to
between 7 and 12 per cent (depending on the period of the investment); authorized
transfers, however, have been much smaller. Repatriation of capital at the end
of the investiment period agreed upon is permitted; but special authorization of
the Central Bank is fequired for retention of the right of repaﬁriation and of
annual remittangag)if the caplital is reinvested at the end of the periéd, In

o /the case of
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the case of long-term investments (in excess of six 3ears), repatriation and-
yield payments depend on special agrecment in cach cage,: providing Ffor -
particlpation of Argentine capital in the enterprise concerneds

. As to foreign capital which entered the- country prior to 7 July 1947, thecre
does not appear to have been any provision for the withdrawal cf principale
The tranafer of earnings of such czpital is not subject to limitotion, provided
that foreign exchange 1s vailable, 1t will be observed ‘however, that few if
any recent authorizations for the transfer of Unlted States dollars are known to .
have been granted for this PUrposs. '

While basic incame tax rates are applied to incame derived fram Argentine
sources without aiscrimination ag to nationality of ownsrship, certain additional
rates areo applied to the remission of inccme abroad and to agricultural enterprises
under abscntee ownership, and epecisl taxes sre levied on Torelgn transportation
companies engaged in intermational traffic between Argentina and other countries,
foreign press Services, forelgn incuramnce ctmpanies and foreign motion picture
enternrises. The income tax rate on both domestic and foreign corporations is
15 per cent of net earnings or of dividends dscl lared, whichever 1is greater. An
additional 5 per cont is collected on dividends remitted abroad. Any other clzss
of incame remitted or credited abroad is likewlse subjcct to the total 20 per cent
tax. Foreign corporations as well as Argentine individuals residing abroad are
subJect to a- 30 per cent surcharge on income derived from agriculture and stock-
raising. Forcipn companies engagod in transport between Argentina and other .
countries pay 10 per cent of their gross revenue, exccpt where international
agroements provide otherwise. ' ,

While there is no general law in Argentina requiring a fixed percentage of.
damestic nationals to be employoed in industrial enterprises, the "mixed"
governmental-private enterprises referred to above must employ a minimum number
of national workers, indicated In the charter of each enterprise. A similar
trend towards greater utilization of demsstic personnel is evident in other .

. areas of the. sconomy directly opernted by the Government.. . .

l The President -of Argentina has indicated in public addresses that the A
Governmen# is disponed “to co-operate with foreign private capital for development
of the national econdmy.  He has statsd, however, that until the process of .
nationalizationhof‘public utilitieos is caupleted, concession contracts with ...

Jprivate bnterprises
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private ‘enterpricce in this field will have o be revised to assurc concrote
beneflts to tho people, to aveold excessive profits, and to facilitate participation
by Argentine interests on an equal, if not dasinant, basls, The Iresidcnt is
critical of the tendency of forelgn dircct investments in the past to sugade in
commerclal activities offering exceptionally high profits snd to seek sccurity

in public utilities in which minimum profits hove freguently been guarantecd dby

the State, rather than in manufacturing. The official attitude, zccordingly,

is that fofeign equity capital contributing to the diversification of the economy
through the establighment of manufacturing enterprises 1s desirable, within the -
oxisting framcwork of state regulation of the economy. '

Brazil

vDuring the 19301s substantial regstrictions were introduced on the
participation of foreilgn capital in various séctors of the Brazilian econony
both through constitutional provisions and specific legislation. With the
adoption of the Constitution of l9h6; however, thls trend has beecn considerably
modified. The new constltution establlshes the general principle of egualilty
of forelgn and ddmestic nationals in matters affecting foreign investments. In
a few flelds such as aviation, radio broadcasting, coastal shipplng and
Insurance, specifio leglslation continues to cxcludc or limit the extent of
forelgn ownerchip. In the more important fields of petroleum production, mining
and hydroelectric power gencration, previously rcserved to nationzls, foreign
participation 1s pcrmitted If effected through‘locally organizcd enterprises.

The constitution also includos guaranteecs against cxpropriation wlthout edequate
campensation. ' '

Significant as an indication of the more 1iberal spirit of the Constltution
of 1946 towards foreign investment is the absence of a counterpart to Article 1hb
of the Constitution of 1937 which provided that "The Law will regulate the
progressive nationalization of mines, mineral deposits and vaterfalls or other
sources of povwor, as well as thosc industries considered basic or essential to
the econamic or militury definse of the Nation". No measures were taken to carry
this Article into effect, and 1ts omission from the 1946 Constitution may bde
teken as indicative of the ravarsél of trond in official policy. '

Although the new Constitution providcs that authorization for the explolitation

of mineral rescurccs may be granted to concerns incorporated in Brazil and to

/Brazilian
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Brazilidn natlonals, no . new mining ccde conforming to i1t has becn enacted. The -
pogition of future forsign investments thus appears uncertain. The 193k
Constitution limited such. authcrlzation to nationals, but existing campanies .
wvere exemptcd from this limitation. ©Scme relaxation of this peolicy occurred in
1944 when a law was enacted permitting foreign nationals to own up to 50 .per cent
of the capltal of domestically incorporat.d mining companics, provided spocific
anthorization was granted. ‘ ,

~ Under ‘the Constitutlion of 1946, petrolewn concessions may be granted to
corporations organized in Brazil as well as to Brazilian nationals. The emphasis
of the Constitution of 1937 and of a law of 1938 dealing with petroleum has thus
been changed: production of petrolewm and ownership of refineries hzd previously
been regerved to concerns owned cxcluelvely by nationals. The stotus of futﬁré
foreign investments will be determined by specific legislation, a drafi bili:fqr
which was presented to Congress by the President in February 1948. Under this
111 foreizn capital would be permitted to sngage in exploration and production
of crude oil; refining and transportﬁtion for ths domestlic market would be'limited
to "mixed" corporations formed by State and private capital or to corporations
in which at least 60 per cent of the voting shares'are ovmed by nationals. |

Provisions of the Constitution of 19&6 deaiing with hydroelectric power
arc simllar to those fbr mining and petroleum. Wheresas the 1937 Constitution
limited operations in this 1ndustry to natlonals, except for existing investments,
they may now Be conducted by compnn;ss locally §rganized rcegardless of
nationality of ownership. In this case, however, intervening legislation had
before 1946 liberalized the restriction scmewhat by permitting new foreigh
Investment at the Govermmentts dlscretilon.

A progressive liberalization of the provisions of the 193h Constitution
providing for eventual nationalization of banks has also taken place. A law of
April 1941 provided for the liquidation of all foreign banks within five years,
but this period was Indefinitely extended 1n Novambsr of ths}saﬁe year. No
provisions relating to foreign banking are contained in thévpresent Constitution,
which is llkewise sllent as regsrds insurance companies. In the case of the ‘_
latter, however, the Ministry of Labour, with jurisdiction over insurance comnanLes,
has been applying legislation antecdating the Constltution which prohibits

licensing of new forelgn Inswrance campanles.

/Policies
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Policies regerding eﬁployment of foreigners have permitted the use bf
necessary foreign technical personnel, but the trend has been in the dircction of
replacenient by nationals as‘training has‘progressed. Empioyment orportunities
for nationals are safeguarded by legislation requiring that two-thirds of the
employess of all commercial and Industrial concerns must be naticnals or'aliehs
who have resided in the country morc than ten years and are married to Braiilians
or have Brazilian children; the same proporticn of payrolls must be pald to such
persons. Exemptions may be accorded for foreign techniclons in the absence of
qualified national personnel and otherwisc "in épecial éircumstances“.‘ Menagers
of foreign firmes must have legal residences ianrazil, and foreign entorprisecs
must assign powers of attorney to nationals.‘ Bregilians and foreigners must
recelve equal pay for equal work. The practice of professions, which had been
restricted to Brazilian citizons undér tho 1937 Congtitution, is open to all
nationalities under the Constitution of 1946. The Govormmentfs interest in
training national personnel is indicatéd by'reported provisions of recent
concessions for operations of foreign-owned enterprises requiring that technical
and administrative training be given to Brazilians with a view to eventual
replacemont of foreign natlonals.

Although the bPaslec legislative and constitutlonsl provisions do not now
present formidable barriers to private foreign investment in most flelds, balance
of payments.difficulties seriously affect the poesibility of transfers on
account of foreign investments. Exchange controls have been applled to
remittances of yilelds on investments with varying degrecs of severity since 1931,
Before 1946 the control of remittances was based on avallabillty of exchange,
with remittancos of ylelds on forcign investments accorded a status below
requirements for govermment obligations and imports. Since 1946, new rcgulations
have been in force, setting upper limlts on remittances of yleld and princlpal;
actual remittances may be reduced below these limits, however, owing to the
allocation of avallable foreign exchange to payments granted higher priority.

A maximum of 8 per cent of the registered capital can be transferred each year as

interest, dividends or profits; capital repatriation is limited to 20 per cent

annually. The yileld transferred may exceed 8 per cent, but the capitel withdrawal

permitted is then reduced by an equivalent amount. The authorities have defined

capital to include reinvested earnings for the purpose of calculating maximum

remittances, and have also allowed the amount of the capital to be computed in the
. Jeurrency of the
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currency of the capltal-exporting countrj, thus providing some protection against
develuation of the Brazilian currencv.

Tne shortage of foreign sXchange has recentl} kept remlttances well bclow
these upper limits} ‘First priority is given to ‘government requirements and

essential imports Remittances of dividends, profits and intcrest are inclrded
in the second cdtegory, and capital tronsfcrs in tho fourth category.‘ In 19L&,
for example, practically all anilgblc dollar exchanﬂc was rescrved for first
category requirements. S ‘ ,

In general forelgn enterprises aré~5“b33¢t to the ssme taxes a8 domestic:
concerns.ﬂ.Tares:on business incames are relatively low, ranging to a meximws
of 15 per'cent_on incomes over 500,000 cruzeiroe,($25,QOO),, Public utility
enterprieea with profits not‘exceeding 12 per.cent are taxed at the rate of
8 per cent of net income. The Brazilian income of foreign branch ﬁlcnts or
individuals domiciled’abroad 15 taxed at the source at the rate of 15 per cent
of gross earnings in addition to nornal incame taxes, but profits of branch
plants rcinvested in 1ndustrial installations in Brazil are excmpt from this )
additional tax. ‘

The expaneion of manufacturing industrie" has bcen fostered by protective
tariffs on manufactured goods imported in competi+ion with domestlc articlcs,
combined with lower tariff rates on raw mpterials and somi-nanufacturcs, and by
exenptions from, or reductions in, duties on capital equipment and raw materials
needed by favourcd 1ndustries. Thie policy has encouraged foreign and domestic
investmcnt alike in the sheltered Industrics. . ‘ . |

PriVate foreign 1nvestmcnts arc also affected by thc expansion of dircct
governmcntal participation in cfrtain Industries.. This Increased perticipation
is connected with the attempt to quicken the pace of economic development,
illustratcd b} the Presidcnt's presentation to. Congress in May ]9&8 of a five
year development project known as the oALmE plan, ‘covering the flelds of health,
food production, transportation and power. A lergo scale official programme for
the rehabllitation gnd expension of railways, =lready largely owned and operatecd
by the Gowcrnhent, is contemplated. Expansion is also_contenplated,in»
development of hydroelectric power =nd petroleum. Other important fields of
govermment. participation have becn coastwise shipping and the production of"eteel,
iron org, chemicals, motors, industrilal alcohol and cement. . ;
A - /The~Brazilian
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The Brazilian Government has given iﬁdications in recent months c¢f a desire
to attract forein privéte investment., In 1948 a Jcint Brazil-United States
Technical Comulssion was formed, the terms of reference of which included the
consideration of measures designed to encourage the flow of private capital to
Brazil. The report of this Commission, issued in February 16k9, contained a
special annex prepared by a Brazilian Sub-cormission recommending principles that
should govern the future policy toward foreign investments. The Sub-dammission
recammended that leclelation be enacted to lmplement the liberal provisions of
the Constitution of 1946 regarding nationality of cwnershilp of enterprises, In
the case of continued foreigh exchange difficulties, exchange control is regatded
as beneficial to foreism investment since it permits husbandin. of resources meking
remittances on account of foreimn capital possible after basic natlonal needs
have been met. Investmente should be divided into "ordinary" and "favoured”

- categeries so that more favourable treatment under exchange control regulations
can be given to the latter so lang as exchange stringencies ﬁersist; fiscal
privileges should also be applied to the latter group, though no income tax
exemptions should be considered. “Favourcd" investments are broadly defined as-
those which contribute materially to the supply cf foreign exchange and also
those in industries considered essential to economic progress or which are highly
productive. Reinvestment of earnings should be stimulated by being counted as
new capital when the lindt to remittances is computed. The Sub=commission also
recommended that on investment law be adopted embodying the liberal principles
recamended by it S0 as to give assurances to the forelgn investor of "fair
treatment, liberty, stimulus and guarantee, witiwout which no new country can
attract capital, whatever its possibilities of development". Following completion
of the report of the Joint Commicsion, the Governments of Brazil and the United
States snnounced in May 1949 their intention to begin negotlation of a treaty to
stimulate the flow of private foreign investment in Brazil.,

Restriction on nationelity of ownership is a limiting factor on capital
imports only with respect to a few industries, including fishing, insurance,
petroleum, coastal shipping and air transport. However, private investment, both
domestic and foreign, is subject to numerous restraints and stimulants applied
alike to both. All investment is subject to official scrutiny by virtue of a law

/aiming at
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a.iming at preventing over-proclac tlon in the industries concerned. B:a:oad. powers
regulatin{, *)r* ce a.nd production are exer cised in inchustries p.cod.“cmb' articles
of prine necessity. Ixtensive social legislation provides for mandatory
emvloynlent of Chileans to the extent of 85 per cent of staffs and wayrolls (except
for technicia.ns not locally available), for contributions to soci lal insurance
systems and for Drofit-sharing vith employees., :
Ibcchange control has been applied in such a way &8 to perrdt the conversion
of profins and other funds associated with fereign investment The la¢ ge mining
com;anies}, _re;eresentin&the majorivy of forelgn investments, are allowed to retain
outslde of . the exchange contxrol system all of thelr export proeeeds. However, in
order to pay locel costs and taxes they have hed to sell foreign currency at the .
rate of 19,37 pesos per doﬂary as compared with rates ranging from 31 to 43
pesos applicable to most exports, The most favowrable legal buylng rate of 43
pesos per dellar has been applied to the conversion of all new capltal upen entry.
Profits on investment in industries other than mining may be remitted in. their
entirety and capital at the rate of 20 - 30 per cent of the investuent annually
by agreement with the financlal aulthorities. The selling rate adplled to these (
transactions has been 143.10, vhich corresponds to the buying rate of 43 for all
new capital inflow, equal to the selling rate for the majority of imports,
Lstablishment in the near futwre of a single exchange rate anc related fiscal
measures was announced on 7 Decauber 1949, This reform would ellidnate the
"penalty" i'ate for the portion of mining company preceeds that has to be s0ld .
against pesos. TIresumably additional taxation would be levied to replace the
income lﬁrevieusly derived by the Governnent from the use of multinle ra.tes.

. An "additional" tax of 16,9 per cent on the income of forelpm~-owned
oompanies applies over and above the normal tax on business incones, The»system
of income and excess profits taxation is complex: rates on minlng, wvhich is
largely foreign-owned, are consi&erably higher than on ofher industries; on the
other hand, mining and namtf‘acturin(; industries can obtain some neasure of tax
exemption, Profits after texes in excess of 15 per cent of the invested capital
uust be relnvested in the orizlnal enterprise, in other domestlc enterprises, or
in bonds of the Govermment®!s Development Corporation, However, new industries,

l/ The rates here quoted were those in force before the adoption of temporary
nev rates on 10 January 1950, preceding the plammed unification of exchange

rates. /including mining,
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including mining, may be exempted from this requirement, Investment in
manufacturing enterprises has also been encburaged by protection through the
teriff, exchange control and quantitative impert restrictions, -

Export of nitrates and iodine is monopolized by the State through a pu'blic

: corpox‘-ation in vhich private producers are represented, This cor;;oration a;séi@s
production quotas, buys production at cost and distributes profits - 25 per cent’
to the Govermment and 75 per cent to the producers, Petrolewm explolitation apd
refining has also been reserved ag a State monopoly, with no private participation
except for exploratory worlk on a contract basis; but private petrolewm imports ,

In competition with the State, are permitted. The State also partlcipates
predominantly in the railways and in the construction of new electric power
Tacilitles, - ’ : :

The widespread participation of the govermmental Development C'brpoi*atIOn is
concentrated in the production of steel, the generation of electricity, the
extraction of petroleun, the impors amd Iistridution of agriculiwral equipment,
and in irrigation, Thoe Corporation makes loan capital availablo to industries
and invests directly in new or establisched enterprisea, ITtg stated pbljciy is to
sell its equity holdings to private investors as soon as the enterprises in
gquestion have achietved sconamic and financial consolidation. '

"Chilean authorities have welcaned private foreign infestment, particulerly
in assoclation with domestic private as well as govermment capltal, in virtually
81l wmajor dndustries, Thie 1s true of continued investment in the tradlitional
field of mining as well as in monufacturing industries. The Prosident of the
Republic has stated that forelsn investors may be assured of treatment "which
is Just, free from discrimination with respect to natlonallty, and in an
atmosphere of democratic life which 1s a fuwaranty of stability and security”,

He has further indlcated that his Government is prépdred to enter into agreements
with capital-exporting countries to stimulate the flow of forelgm capltal,

Colopbia

_ There are no legal restrictlons on the ownership of Colomblan enterprises by
foreigners, except in the case of airlines and coasfcal shipping: 51 per cent of
the shares of alrlines operating ia the countfy must belong to Golombian‘nationé.ls
axd. coastal shipping 1s reserved for Colomblan nationals or corporations in whigh‘
at least GO per cent of the shares are ovmed by Colambian natlonals, The |

/ constitution contains
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constitution contains provisions according foreisn retionals the same civil rights
a8 Coloubians, but provides that the law, for reasons of public interest, may .
curtall these rights, Similarly the constitution provides for due process of. .
law: and prior compensation in the event of expropriation, but authorizes the
leglslature 1n special circumsatances to decide that there shall be no compensation,

- Relatively few industries are exclusively reserved for govermment entervrise,
but the govermment 1s predomlinant In transportation, communicatlions and electric
- pover, These enterprises have in the main been acquired by the government from
private ovmers’ by negotiation or expropristion, Through the Institute of
Industrial Development, a government agency, the government has particlpated in -
enterprises producing iron, ateel, lead, -zinc, salt, tires, glass and other
products, It has also jolned with the Govermments of Venezuela and Ecuvador in
an’ ocean shipping enterprisse.  In several instances these enterprises have been
partly financed by private féraign capital, but controlling interests have been
retained by the Zovermment.: _

-Under ah exchange control regulation of August 19147, the import of capital

In any form is subject to prior apnroval by the authorities, Capital lmported
betveen Febrvary 1935 and August 1947 and earnings on such capital may be
tranaferred abroad at the official rate upon authorlzatlon., Remlttances on
aceount of capltal entering prior to February 1935 mey, hovever, be made at the
"Tree™ r&te.y  Capital imported after August 1947 1s entlitled to tvansfer of-
earnings at the official rate, beginning slx monthe after the date of entry,
provided 1t is registered upon entry, 1s invested 1n approved enterprises, and .
that the lnvestment 1s made for a minimum of flve years, Renatriatlon of the
original capital of such investments requires specific authorization and may be
made. only on condition that the enterprise 1s liquidated or that the transfer wiJ.'L
not adversely affect the stabllity of the enterprise. The allocation of exchange
is favourable ‘to forelgn Investments; remlttances of the yleld on such investments
are second only to payments on the externmal debt, and come before payments for
Amports. , : |

_ Coloml)ia's tax legislation Involves no formal discriminauion a.g,a.inst forelgn
in#estments. Exemptions fron ‘c.he property tax have been accord.ed. to certaln new
inﬂ.ustrial enterpriges, d.omes‘cic as vell as foreign. N

l/ The average "free" rate in Novewber 1949 was 2,895 pesos to the dollar, as
campaxed with the officia.l rate of 1,96, /La.bour
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Labour legiclation provides that no more than 10 per cent of the wage
earners and no more than 20 per cent of ealaried euployees may be foreign
nationale; menagerial persomnsl, however, le exeuwpted from this rule. Similarly,
80 per cont of wages and 70 per cent of salaries must go to Colomblan nationals,
Ixeentions are provided in the case of specialized technical personnel, but only
o1 the period reguired to train Colombian replacements, The Petroleum Law of
1931 provides that preference in employuent in the petroleum industry shall be
given to Colombians both in the category of manual workers and among the more
highly skilled employees, Nationule aro to be paid at the same rate as foreligners

for equal work,

Cuba
Govermumental intervention in the Cuban economy has been on a limited scale,

being confined largely to the marketing of fFugar, some anti-cyclical public

works programmes, and temporary managemsnt of public utilities and occacionslly

"government intervention" in periods of labour-

other industries through a
managenent difficulty, There has been no government participation in enterprices
in any important sector of the economy,. ’

The policy of non-intervention in the privete economy is in general
paralleled by a policy according foreign investors the same opportunities. and
status as nationals, Accbrding to the Constitution of 1940, foreigners are
grented the same right as nationals to engage in "agricultural, industrial,
commercial, banking, and other enterprises or businesz",

For the most part theiprinciple of "nationel treatment” applies to the
operation of foreign-owned enterprises, Taxation in general is on a non-
digcriminatory basis; with the qualification that foreign companies may be
required to pay a special tex of 3.5 per cent of their total groes receipts
in Cuba zhould the Government establish to its own satisfaction that the profits
of the local branch or cubsidiary are understated as the result of intercompan;
trensactions, There is also a teax of 2 per cent levied on all remittances abroad,
including income and capital of forelgn investments,

Except for a Brief period in 1939-42 remittances abroad have been free of
excharge control of any sort. Until 1334 the effective internal currency was fhe
Uniﬁed‘States dollar. Since that date peso certificates have circulated side-by-
side with United States currency, Maintensnce of parity with the doller has been
facilitated by substantial balance of payments surpluses during the wer and

post -~wvar yesrs., /Cuban
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Cuban legielation concerning the employment of foreisgn personnel aflects
the operation of foreisn investments, A Law for the Nationalization of Labour of
1933 vequires that at least 50 per cent of the vayroll of any enterprise be paid
to native Cubans, and that at leact 50 per cent of the wage earning and salaried
perconnsl be native Cubans, These minima, moreover, apply not only to each
verprise as a whole, but within each enterprise to each of o number of
establiched categorice (referring to the kind of work performed) according to
which the persomnel is classifiled, Vacencles must be filled by native Cubans
if cualiried personnel is available, and, in the case of release of employees,
aliens must be discharged first. Foreign techniciane can be employed only when
it is shown that no Cuban is gualified and available, Technicians permitted by
the Cuban Ministry of Labour to erfer Cuta generally can stay for only one year
and rmuct train Cuban apprentices to replacs them., This permission may be renewedq

for two additicnal years provided 1o replacements are available,

Mexico

Private invectment in Mexico is csubjest to widespread intervention of the
pevernment, The Constitution of 1917 embodies numerous restrictions on property
rights and vests in the State title to all lsnds, waters and subsoil and surface
deposits. Forelgners can obtain rights to own or work lands, waters and subsoil
depocits only by agreeing to consider themselves Mexicans in resﬁect to such
rights and not to invoike the protection of their governments in matters relating
thereto, 4

Foreign investment requires, furthermore, the specific permission of the
Ministry of Toreign Relations, Thls permission may carry with it a requirement
that 51 per cent of the capital stock be owned by Mexican nationals and that the
majority of directors or partners of any individual enterprise be Mexicans,
While each application is Jjudged on an individual basis, the requirement of 51
per cent domestic capital participation has been confined in practice to a ;imitea
number of industries: radio broadeasting; motion picture production, distribution
and. exhibition; domestic air transportation; urban and interurban surface
transportétion; fishing; coft drinke; end publishing. The Government‘s pover to
pass upon individual foreién investments is supplemented by powers under a Law
of Monopolies to control investment and production generally in the interest of

avoiding excessive competition or over-production, In general,_the requirement

/that permission
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that permizsion must be obtained for foreign investment hes been applied liberally,
particularly in mamufacturing, bota as regerds securing necessary permission and
the requirvemont of domecstic parbticipation,

An Exproprietion Iaw has been the basls for expropristions of agrarian
proper*iés, railvaye and petroleun interests, TForeign investment in agricultural
properties has been greatly reduced by application of the policy of expropriatihg
large estates and redistribuiing holdings, principally to "ejldos" or commmnal
landholding greoups, Investmont in this field is limited by the size of holdinge
alloved under the Agrarian Cdde and by the exproprietion of properties for
redictribution as "ejidos", Privete investmont in rallways has also been reduced
by the policy of governmental acquicition an? expropriation of private interests,
At present, 85 per cent of the rail-ay system is owned by the government. MeXxican
petroleum legislation precivdes the acquisition by foreigners of petroleum
properties but kas been interpreted to permit participation in drilling activities
under contract with Petrdless Mexicanos (Pemox), the government corporation which
operates the nationts petrolsum industry. Several such contracts have recently
been negotiated. Under these arrangements Pemex operates wells successfully
drilled, the foreign enterprise being relubursed for costs and receiving profits
at an agreed rate from the production obtained.

In connexion with the question of expropriation’attention may‘be drawn to
the position taken by Mexico at the Ninth International Conference of American
States, held at Bogote, -Colombia in 1948, Article 25 of the draft economic
agreement signed at the Conference establishes the principles to govern
compensation in the event of expropriation of foreign investments. The Mexican
governmentvexﬁressed a reservation to the Article to the effect that the principle
e8tablished shorld be subordinated to the constitutional laws of the expropriating
country, Similar reservations were made by other govermments, including
Argentina, Guatemala, Uruguay and Venezuela, ,

Porticipation by foreign interests in certaln other industries 1s aiso
limited. Foréign insurance and commercial banking companies, while permitted to
establish branches hpon'securing speclal authorization, have liquidated most of
their invéstﬁents pursuant to-legislation of the middle 1330ts, ObJjection has
centered pfincipally on-investment requirements for reserves; furthermore,

capital requirements for foreisn insurance companies are higher than for domestic

/companies,
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companies, Foreigners are virtuelly excluded from participating in concessions
granted Tor the operation of automotive trancpcrt services on federal highways,
£leo, the captains, owners and officers of national public service merchant
ships must be Mexicans.

Thzrs hac been no exchange control and profits and other funds associated with
foreizn investment have been Treely remitted, Balance of payments pressures in
the pouit-war neriod have resulted, however, in the prohibition of imports of
luxary goods, increased tariifs, and a devaluation of the pecso from a rate of
4.35 to 8,65 pesos to the doller (the latter rate having been fixed on 17 June
1243) in addition to internal fiscal and credit policies designed to reduce
inflationary precssures,

Foreign investment is also affectel by various general ‘economic controls
relating also to domestic investment., Enterprises employing more than five
workers are required to employ at least 30 per cent Mexican persomnel, but this
restriction doecs not apply to managers, directors, administrators, superintendents
or the géneral heads of conczrne, The immigration of labourers is not permitted,
Cand techniciahs may be admitted orily when gualified persons are not avallable
locally.‘

Taxation is applied to foreigners and nationals alike on a non-digciminatory
basis, The burden of taxation ia relatively light, except in mining, and liberal

tax-exemption privileges may be obtained by "new or necescary"

manufacturing
industries. Mining, controlled largely by foreign intereste, is subJect to
higher income tax rates than cother business income and to a special tax on the
value of production, which representatives of the industry contend has had the
effect of stimulating excessive exploitation of high-grade ores. Manufacturing
industries have heen stimuleted by a protection, particulerly in the post-war
period, throuzh increased tariffe on competitive products, quantitative import
controls and exemption from duty on raw materials and capital equipment imported
by favoured industries, }

The government participates directly in numerous manufacturing industries
through a development corporaticn, Nacional Financiera, S.A, This organization,
origirally set up to create an internal market for bonds to fincnce public works
programmes, has become chiefly an instrument for financing industrial development,

Its intorvention in the economy it intended to supplement and stimulate, rather

/than replace,
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than revlace, private initiative and investmont. Similarly, the Federal
Electricity Commission participates dirvectly in the geuneration of electric power,
accounting for about 20 per cent of the totzl investment in this field.

Marufactnring has been made the field most atiractive to private foreisn
fiwestacnt through official policies. These policies have been epplied to insure
a low rate of taxation, protecticn zgzainst foreign competition and the possibility
of goverrmevntal Tinancisl assistercs. Goverrmental direct participation has besen °
gupplementary, rather then caxpetitive. HNstlioazelization end expropriatory
activities have been limited to petroleum, agriculture and certain transportation
and commtnicationd industries. Reguletions on permission to invest and nationality
of employees have not been seriounely limlting factors; and, &as noted above,

earnings and other funds may be freesly remltted in the absence of exchange control.

Feru

The scope of private imvestment in Peru has been affectod by the establishuent
of various types of state enterprigse. In fields not so affected, there is
recogrnition of the need for foreigr irvestment as ev*aerced by a general lack of
reatrictions on the eniry of private capital and by certain features of the
exchange controlmoffefing‘limited assurance of transfer of‘earnings end capital
of foreign investuments. | -

The governument mainteins stete menopoliss on the distribution of‘such
products as salt, tobacco, buano (a fertilizer) and industrial alcohol end in
eddition ﬂartic¢pabes dlrectly in the manufacture of thess products a8 weil ag
in the product;on and distribution of petroleum. Other govermment enterprises
exist in coal mlnlng, construction, hydrcelectric development and the distribution
of foodstuffs. ’

Aside from activitiss exclusively reserved for state operation, foreign
capital mey enter nfactirally all sectors of the economy on the same basis as
damestic capital, with 1mportant limitations ae regafds 1neura1c ' shipping and
petroleum. A mawor“ty of the shares of insurarce comLanies operat ng in Peru
must be owned by Peruvlans who must also constitute a majorlty of the dlrectors.
Seventy-five per cent of the shares of shipping compaples incorporated in Peru B
must be domestically owned, and 25 per cent of the shefes of 01l companies must be
offered to Peruvian investors>or te the Peruvian Govarnment. There a?ﬁears to be

nc dlscrimination agalnst‘foreign ehterprise in the granting of mining concessions.

[Generally low
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Generally low taxes on business incomes apply to foreign and domestic
enterprises alike. TFcreign enterpriscs ars subject to a "complementary” tex on
income amounting to 12 per cent of net profits and interest paid by subsidiary
companise to main offices atroad.

ebour regulations requive that not less than 80 per cent of all persons

E-d

employsd in an enterprise must be rwtionals of Peru, and 80 per cent of the
payroll must be pald to such naticuals. Management personnel is not affected by
this regulation ani there is no speciel limltation on the emplovment of technical
personnel.

Pursuant to a decree of 13 I'ecember 1947 a system of authorized minimum
remittances o account of new foreipn investments was established within the
existing exchange controls. Under thls zrrangswent, capital in the form of
foreign currency or equipment must be licensed upon entry. Approval for the
investment is contlingent upon prref that the capital will be invested within the
country for the stimulation of naticnal production, and the investment must be maicz
for a period'of not less then five years. Among the criteria used in judging
the acceptability of new investments are whether they will increase exports or
replace imports and whether they will compete “uneconomically” with existing
investmenfs in the country. Foreign investcrs are required to sign an
undertaking rencuncing recourse to invervention by theilr home government in
connexion with the investment authorized. When granting .permission for a new
investment, the authorities specify the amount, not less than 10 per cent of the
capital involved, which may be remitted each year as interest, dividends or
withdrawal of capital. The decree provides that incoming capital should be
transferred at the official rate of exchange and that authorized remittances
should be made at the same rate. Piior to November 1949 the exchange control
authorities maintained a system of multiple rates, introduced early in 1945,
under which the official rate was 6.50 goles per dollar end the "certificate" rate
and the "free" rate were 16.18 and 16.82 soles per dollar respectively. Prior to
November 1949 a complex set of rules affected the remittances of foreign
enterprises undef this sytom. Foreign enterprisece engaged in export to the
dollar area apparently were required to sell 55 per cent of the foreign exchange
they received at the rate of 16.18 soles per dollar and L5 per cent at the
rate of 6.50 soles, except mining companies which were entitled to the 16.18

rate for the entire amount of thelr proceeds.

/In December 1948
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In December 1948 the provisions of the luw. of 13 Decomber 1947 affecting
transfers arising from foreign investm:nts were guspended. ‘Under‘the new
arrangements incoming capital can be transferred through transactions in the
free martet; the yield of investments is transfeiable wifhout license in the free
market; capital payments, if specificelly authofiZed, may be maae at the .
certificats rate, or, if not so authorized, at the Ifree rate without limitation.
The abandonuent of the official parity in November 1949 thus does not affect

firancial transfers.

Uruguay

The'Uruguayan Govermment takxes a very active part in business, usually
through autonomous state entitles which in some cases are endowed with exclusive
rights end in others coupecte with private enterprises. The State Insurance Bank,
created in 1911, is empowered to monopolize all forme of insurance riske. This
monopoly power has been invcked only in certsa’n lines, but the Bank engaged in all

classes of insurance. The éém:niﬁﬁrﬁ93§§,§?3§9§§lmde Combustibles, Alcohol, y

Portland (ANCAP) was establighed in 1931, £1.d weeg suthorized to exercise a
monopoly in the import, menufacture and sale of fuele, alcoholic beverages and
cement. At'present ANCAP monopol‘zes the refining, but not the import of crude
petroleum, the import and sals of coal, and the import end sale of cement for
public works. It also manufactures alcoholic beverages. Frigorifico Necional,

the state packing plant, was organized under a law of 6 September 1925, and
exercises a monopoly in the alaughter of animale for the meat supply of the City
of Montevideo. A portion (23 per cent) of the export market for meat is also
allocated to this enterprise. The Administracion Genersl de las gg}nas_y los
Teléfonos del Estado (UTE), established in 1912, is empowered with a monopoly

right in the supply of electric light and power and of telephone service throughout
the country. The 8tate Reillway Administration now owns and operates all the
railways of the country. The National Port Administretion monopolizes all services
at the port of Montevideo and, in additlor, marages the other ports of the ,
country. Other commerciel enterprises of tis Govermment include.a monopoly in
telégraph services, a commerclal redio service, operation of fishing trawlers and
processing and marketing of fishery products, and manufacture and sale of
fertilizers. In addition to the central bauk, the Goveimment owns the Mortgage
Bank of Uruguey, which has a moropoly in the issue of bonds end mortgages against
the security of real property. e , ,
/In fields not



E/161k [Rev.1
Page 90

In fields not reserved tovfhe'Stﬁ%e, fﬁfeiéners éeﬁefally have the right
to own, buy, sell or otherwisevdiSpcee of’ahyiﬁ?bperty, ar:d to develop =2ud conduct
ary ind of commercial or Industrial sntsrprisz that Urugvayen rationels may own,
develop and condnct. Moreover, there 1s 10 regulation of the extent to which
foreign capital may partigipate in eny enterprise that may be conducted by
private intervests. One exception derives from ths war-time restrictions against
naticnals of enemy countries. Another exceptioﬁ relates more 'to domlcile than
to nationality: only Uruguayan citizens and companies domiciled in Uruguay are
eligible to ootain licenses for surveying mineral resources.

Uruguayan taxation applies to forelgners and nationals without discrimiﬁation,
with certain minoxr exceptions.

:Control of foreign exchange trensactionz hag been exercieed in one form or
another sihce 1931. The exchange control system hae been primarily concerned
with trahsactions arising from the exportatien and importaticn of commodities.
Transactions in foreign cuirrencies arteing fvem the investmont of foreign
capital 1n the country end frcm ths payme:t of yields on Invested foreign capital
are, end for the past several yoara have besn, carried out in the legal free
market,‘unaffected by official intervention oxcept in ceses where the foreign
currency involved is that of a country with vhish Uruguey has entered into g
payments agreement. Such agreements heve been concluded with Argentina, Belgium-
Luxembourg, Western Germany, Italy, the Netherlands, France, Syeden, Yugonslavia
and the United Kingdom. Remittances to these countries on capital account
require the prior approval of the Bank of the Republic of Uruguay, In addition,
there 18 a "gentleman's agrecment" between the Bank of the Republic and othsr
banks under which the latter undertake to avoid remittances for speculatlion and
other guestioneble purposes; and to consult with the Bank of the Republic in
respect to unﬁsually large transactions.

Extensive labour legislation regulatee the conditione of work, but ordinary
commercial and industriel enternrisss are not recuired to employ a fixed
percentage minimum of Uruguayan nationzls, Howsever, organizations which will
employ & large number of personnel are sometimes required, under a special clause
in their charter, to engage a certaln number of Uruguayans, which mey very from
60 to 90 per cent. There.is no restriction on the immigration or -
employment of foreign technical, managerial or administrative personnel, or members

‘of the boards of directors, of industrial or commercial enterprises.
/As indicated
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As indicated in Part I, Uruguay has been the first Latin Amsrican Repudblic
to enter into a bilateral treaty with the Unilted States desipgned to encourage
the fiow of capital, skills and technological assistance to promote industriel,
commercial and general economic development. This "Treaty of Friendéhip,
Commerce and Economic Development”, signed by the United States and Uruguay in
Montevideo on 23 November 1949, must be ratifled by the Congresses of both
countries to bhecome effective. Implementation of the undertakings embodied in
the treaty, will involve no important change in the laws, regulztions and policies

of Uruguay affecting private foreign investwent from the United States.

Venezuela

The éalient features of Venezuelan economic policy as it affects private
forelgn investument are equal opportunity for forelgn and domeetic inveetment in
most fields an& a gystem of taxatlon based on the principle that half of the
net profits from the petroleum industry, the country's principal economic
activity, shall accrue to the State.

Direct governmental participation in business is rel&tivély limited, However,
the government has, through varlous officinl arencies, participated in air
transport, shipping, end the distribution of essential foodstuffe., Under the
Venszuelan Constitution the same rishis are granted to forelgners as to nationals
with respect to investment in industrial, zgricultural, commercial, and mining
activities., In the case of banking end petroleum concessions foreign participation
nust be through enterprises organized under the lews of Venezuel:.

Under the income tax legislation of Noveuwber 194 the government receives
at least 50 per cent of the net profits of the principel mining and oil companies,
which are foreign-owned. Such enterprises pay royalties and normal taxes on
business income and ere subject, In addition, to a tex designed to achileve the
g8tipulated division of profits, If annual profits ere less than 10 per cent of
the value of the investment, however, the last-mentioned tax is not levied.
Apart from this, taxation is generally non~diccriminatory, although the personal
income tax is slightly higher for non-rosidents than for residents. Business
income texee are charecterized by progressive surtax rates ranging up to 26 per
cent of income In the highest bracket, but moderate reductions are allowed in
the higher surtexes for reinvested ezrnings, It will be noted that the
progresgive surtax rates depend only on slze of income and not rate of return on

/investment
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invéstment and.to that"extent‘may discriminate egainst forelgn enterprises should
these tend 1o be larger than domestlc. k ‘ '

Another signiflcant aspect of Vénczuela 8 policy affecting foreign investments
is the requirement that a portion of the crude oll extracted be refined within
the'country. Under the conceeslon legislation of 1943 new concesaionaires have
to refine within the'country the eqﬁivalent of one~tenth of the production froum
théAconcession'and undertake that nons of the‘remaining production be refined
1n‘the Caribbean areavoutside ¢f Venezuela. Exemption from import duty on
refining eduipment ié granted to facilitate the opsration of the refineries.

In general, Venezuele has imposed no special restriction on the transfer
of funds accruilng frou forelgn investments. For some years the petroleum
compahies have been réguired, however, t¢ purchase Venezuselan currency for thelr
local exyenées at 3.09 bolivarea per dollar as compared with the officlal rate
of 3.35 tolivares per doller. Exporters of other products have no obligation '
to surrender exchange to the authcrities cnd ccjuire locel currency reguirements
at the official rate, and at prefercntial rates for certain favoured exﬁort
products such ag coffee and cncao.

Iabour regulations require that at least 75 per cent of salaried employees
and labourers in any enterprise be nationals of Venezuela, but a temporary
reduction of this percentage maey be authorizod. Foremen and other employees,
other than specially qualified technical experts, that are in direct contact
with workers must be Venezuelans. No wage differentials are permitted because
of nationality.

/C+ THE MIDDLE
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C+ THE WIIDIL Z4ABT

In the Middle Best legislation deeling specifically with foreign
investmente andystatements which clarify the policy ypursued with regard to
such investwents are the exception rather than the rule. Tais 1s particularly
true of countries in which foreign investmentse are engaged chiefly in the
extraction of petroleun a2nd in which the mein expression of policy is found
in the terms of stecific’concessioﬁs for the exploitation of that product. In
Egypt gnd Turkey; however, nuuerous regulations have establlshed what may be
called a gemsral Tramework of policy relating to foreign investmsnt. More
recently, the Government of Israel has introduced legielation almed at
establishing a favourable "climate" for private foreign {nvestment =

Restrictions on entry and onevation of xcreign snterprises

. The granting of concessions for sngaging in petroleum and other extractive
Industries 1s usually subject to epecific arranﬂements in each case, the
general character of which is described below. Cutside the extractive industry,
foreign enterprise appears to be froe to engege in e wide range of activities,:
subJect in a few ceses to srecific legielation relating to thé ?arﬁicipation of
dowsstic capital and personnel. |

1/ In Deceuber 1949 a "Bill for the Encouragement of Captlal Investmsnts" was
introduced into the Israell Parliesment, a"cording a number of privilege
to investments in "authorized establishments”. These privileges mainly
consist of (1) exemption from real estate tares for five years, a relatively
low Income tax on dividends from authorized investments, and epecial
amortization allowances in computing the texabls income of new enterprises,
(2) exemption from customs duties on imported raw materials and equipment,
and (3) epecilal transfer facilities for foreign investors. By "authorized
‘establishments" are meant all enterprises which in the opinion of the
authorities would contribute to the develo,went of the country's productive
capacity, the zbsorption of mass immipgration, the increase of its exporis
end decrease of its imports, the rational distribution of the population
and the planned exploitation of Israel's natural resources.

,/A fow
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A few Instesnces of minor limitatlions on entry may be noted. The acquisition
of land sometimes requlres speclal goverunmental permission, as in the case of
Lebanon. TIa Iren, & forelgher may nct engege in the purchase and sale of reel
estate as a business end may not own any real estate except his residence, his
plaece of business, and one warshouse. In Egypt, a blll restricting the
acquisition of agricultural land by foreigners has recently been introduced.

No restrictlon on foreign ownershlp of land appears to apply in Isreel. The
establishment of forelgn banks and insurance companles often requires special
ruiesion and the operation of such enterprises may be subject to speclal

requirements, '

Restrictlion of the scope of operations of foreign capltal as a result
of a general limitation of private enterprise by the State and a corresponding
expansion of the latter's economic activities, does not appsar to be a common
feature of the Middle Fastern countries. An exception to this general rule,
however, is Turkey, where the Government reserves to itself the right to
develop heavy industries, transportation and public utilities and where entry
by private enterprise into an estublishied industry and the establishment of new
industries are allegedly often hampered by the competition of governmment
enterprises enjoying various subsidies. To a smaller extent this situation
exists also in Iran. While other forms of government intervention, such as import
and export controls, are prevalent, they exlst more as ad hoc measures for the
ccrrection of balence of paymsnts and other difficulties than as a permanent
policy of government control.

Restrictions specifically affecting the operations of foreign enterprises
are foﬁnd in some countries. In Jran a law was passed in June }948‘limiting the
granting of import licences to Iranians or to companies owned ehiirély by
them. In Turkej until June 1947, reinvestment of profits by foreign enterprises
was subject to gove}nment approval., In the case of Isyael at least 30 per cent
of the capital transfers into the country by established enterbrises must be
in cash, the impbrt of goods thus representing not more than 70 per cent.

Policles regarding the participation of domestic capital‘and personnel
are fairly liberal in most of the countries in the reglon. With Egypt as
probebly the sole exceptlon, there 1s generally no legal requirement for the
participation of local capital. The same is also true of partlicipation In

/control,
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control, The Lebonece law stipuletes thet cne~third of the directors of a
company incorporated in Lebanon must be Letancse nationals, But foreign
enterprices may freely establish branches in the country on the condition
thet & resident Lebanese representative is appcointed, Similar restrictions
de not exilst In éortain other countries such as Syria, Turkey, Iran and
Isreel, In Egypt, hoxever, the formal restrictions appear rather rigid,  The
Company Lesr of August l9h7 limited the number of foreign directors in a
company to 25 per cent of the totel number, and the particlpation of domestic
capital wvas fixed at a ﬁinimum of 51 pexr cent of the sheres both in new
enterprises and in nev issues cf established businesses, Hovever, such
requirements may be waived by edministrative acticn, and it 1s reported

that the Govermment 1g considering a revisicn of these requirements esteblishing
& meximm ol 4O per cent of forveign directors end & minimum of 40 per cent of
domestic canital, ' '

In respect of the employment of domestic labour, requirsments ere
generally not very resirictive, In Syrie eni Lebenon, lownsver, restrictions
ere applisd on the empléyment of unakilled foreicn lebourcs, In Turkey, in
additicn to the provision that unskilled lebour rust oo recrulted ameng
Turkish nationéls, the uee of foreign technicel workers is contingent upon
payment of e special semi-annual fes, This requirement dose not’ apply to
the persomnel. ewplcyed by Turkish brenches of foreign comnaniee, but the
exception apreurs nllified by & requircment that any firm whose business
activity is confined mostly to Turkey must be registered as a Turkish company,

Egypt again provides a contrast to the generally liberal policies, The
Egyptian Company Lew of 1947 stipulates thet at leest 75 per cent of the
administretive or clericsl workers must be Egyptien nationals who shall
receive 2 minimum of 65 per cent of the total salery pald to this category of
employees. Furthermore, not less then GO per cent of the labourers employed
must be Egyptian naticnéls, recelving at least 30 per cent of the payroll in
question, At the time of enastment of tho Company Law 1t was ruled thet full
compliance to these provigions should be established within three years,
cne~third of the requirements to be fulfilled every yéer. The esteblishment - of
& minimum percentage of employment for domestic labour has so far not been
coupled with an expliecit insistence on the training of local personnel by
foreign enterprises. The employment of foreign manageriel and technical staff

is not subject to limitation, /Concessions
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Concesgions for petroleum extraction cnd mining

In countries like Iran, Irag, Sevdi Arabia end some of the Sheikdoms,
petioleurnn is the only maJjor industry which has attracted foreign Iinvestment
on & large scale. Conditions under which such investments have been mede are
defined in concession contracts and are little affectsd by policies of & general
nature, excert in certain instances by measures of exchange control, Generally
gpealing, the mejor oil-producing countries in the Middle East do not &t
present have occasion to formulate a pclicy towvards forelgn Investuent except
ingofer as a revision of exlsting concession contracts may be contemplated.

In Iren, hovever, a law of 1947 forbade the granting of new petroleum concessions
to forelgn interests for a period of flve years pending & thorough investigation
of oll resources, In Syria the granting of new mining concesegions has been
sugpended perding the passage of a new mining law.

While the texrms of individual petroleum concession contracts differ, the
subjects covered by them, in addition to the durestion of the concession, the
area covered, and the installation rights of the company and the right of domailn
of the concession-granting country, include chiefly (1) the financial obligations
of the compeny in temms of lump sum paymsnts, annual rentals, royaltles and
somatimes shere of profit, (2) the minimum amount. of drilling which must be
carried out over a period of years befors oil 1g produced on a commercial
scale, end (3) the supply of oil by the company for local use either free
of charge or at & price lower than the market price., Sometimes, as in
Saudi Arabia, the concession-granting country may undertake to give up any
claim on the Toreign exchenge proceeds of the oil exports, Furthermore, full
exemptlon from texation 1s sometimes accorded by the concessilon-granting
country in conslderation for an agreed schedule of royalties,

An important factor affecting the rate of profits on forelgn investments
in some ceses ls the rate of exchenge applying to the conversion of such of the
export proceeds as the oil companies require to meet local expenses, The
Anglo-Irenlan 01l Company, for example, is required to sell such exchange at
the rate of 32 rials to the dollar as against the usual rate for exports of
approximately 45 rials to the dollar,

/Exchange
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Exchanres control _
With respect to exchange control on remittances arising from forelgn

investments, the ccuntries of this ersa fall into three broad groups., Insofar
es petrolewm investments are concerned the situation described above applies,
the main issue In most cases being the rate at which lcsel currency can bev
acquired by forelgn companies for currsnt costs, royalties and -other local
requirements.;/ A second type of arrangement exists in countries like Syria
and. Lebanon in which transfer at the offlcial rate of exchenge is more or less
restricted, but transfer at the officially tolerated free rate umay be.madé by
foreign investors as well as others, unless the free rate 1ls consldered
excessively high. In severel other countries, such as Turkey, Egypt and Israel
a more comprehonsive control covers all outward remittances at least to
“hard-curlency" areas, and the question is largely one of the degree of priority
thet 1s granted. for remittances by foreign 1nvestors.

Prior to May 1947, forelgn firms in Turkey vere allowed to trensfer their
profits abrgad only by exporting certein Turkish products, The list of these
Qommoditiés ves revisod from time to time, Since then, however, the Ministry
of Coﬁmerée has been allowed to guerentes trensfer of'profit end capitel by
foreign investors, reteining discretion es to the amownts to be transferred,
however, More recently, the Govermment was reported to be considering'
legislétioﬁ authorizing the Minister of Finance to guaremtee the fepayﬁent of
foreign loahé negotiated by private Turkﬁsh interests with elther privaete or
governmental creditors up to an amount of T: 300 million ($107 million),

The Govermment of Iran announced in. 1947 its readiness to guarantee the
trensfer of “reasoneble" amounts of investment yilelds and capital withdrawals,

7 Apeart from the gquestion of the rate of exchange .enplying to export proceeds,
United States oll companies opereting in the Middle Fast and sedling a
large portion of thelr output for sterling are faced with the problem of
the extent to which such sterling receipts may be converted into dollars
for payment of profits and for purchase of eguipment, In recent months
such conversion has been increasingly limited,

/In Isreel
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In Isreel, recently propnged logislation would permit the trenefer of
interest profits and "derreciation" at en ennual rate of 10 per cent of the
capital invested in the case of "euthorized establishments",

In the case of Lgypt restrictions on remittences, &t least to the dollar
aree, heve been sovers, Under the terms of an exchange control law of 1947
the incone accruing to foreign enterrrises is placed in blocked accounts and
can be trencferred in vhele or in part only after epprovel in each cese, It
1s reporied that except for one or two speclal arrangements, epplications for
trensfer of profits to the United States have been denied.

Othsr pollicies

In some countries; for exemple Irén and Israel, officiel statements of
policy indicate either explicitly or implicitly that foreigm investors who &re
permitted entry wculd enjoy the scme status es national enterprises, The
protective tariff is often mentioned‘as a speoial»attraction both to domestic
enterpriseé end to forsign investors, So is tax relief for new enterprises
and other privileges.i/ Fo discriminaticn In tazation agalnst foreign
investments ms such is generally found in the region, although in Egypt foreign
investors may be adversely affected inasmuch as eernings and capitalizetion of
units outsids the country affect the computation of‘local tax liabilities,
Levels of taxation in the regicn do not appear to be hoavy, and, in the case

of cil-preofucing countries, taxation 1s of'ten excluded by provisions in the
concsssion contracts,

17 The Icrasll bill of December l9h9, for insteance, provides for the exemption
of buildings constructed since the establishment of the new State from the
uwrban or rurel property tax for ifive yeazrs, an income tex of not more then
25 per cent on dividends paid by "authcrized esteblishments”, permissible
amortization deductions in nev enterprisces at double the present rate for

the first three years, and at 150 per cent of the present rate for the
two subsequent years,

/D. BRITISH
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D. TIRITISE CCLONIAL TERRITCRIESY

Informaticn on legislation and other measures affecting foreisn investment

in British Colonial terribories, based on a wemorandum prepared by the Colonial

Office cf the United Kingdom Govermment, has been mede avallable to the United

Hations Secretariat by the United Kingdom Delegations The followlng account,

including the material quoted, is derived frecm this source.

Exchange Control and Import Licensing

A number of exchange control and impert licensing measures which aim at

safeguarding the balance of payments position of the Sterling Area are uniformly
in force throughout the United Kinsdom and the Colonles. It 1s streseed that
these controls are not intended and are not used to discriminate against forelmn

investment as such, but they affect the terms 224 conditions under which new

investments may be made as well as the status of existing investments,

The policies toward forelgn investments in the light of balance of payments

considerations are described in the followin:y terms:

"In both the United Kingdom and the Colcales ... if any resident,
including any resident branch, supsidlary etc. of any forelpn company
sought to borrow either in forelmn currsnty cr steriing for investment
purposes, it could cnly do so with the piinr permizsion of the appropriate
authorities. This procedure is followed necause investment by non-residents
involves & contingent liability, for which excliinge is normally made
available at the appropriate time, for ths D

2nt of dividends, inverest
and repayuent ol capital according to the texrms of iscue, and 1t 1s necessar;
to ensure that such contingent liability is not contracted on terms
unfavourable to the Scheduled Territoriles on Ixchange Control rounds. g/
Particularly, no provision would be allowed In the financlal arrangeuents
relating to such investments forg

(a) repayment of the capital invested within at least 10 years, i/ and

1/ HMaterial on policies eifecting foreign investments in other colonial

2/

3/

territories has not been included in the present report cwing to the lack of
readily aveilable information, ;

The "Scheduled Territories”, as defined in the United Kingdcm Exchense Contr
Act of 1947 include, in addition to the United Kinpdom and Colonies, the
Dominions other than Canade and Newfoundland, Burma, Iraq and several other
areas.

With effect from January, 1950, this regulation hac been modified to allow
capital transferred in the case of new investments in approved projects to Lle
teken out up to the value of the original investment at any time, without
requiring the capital to be blocked for a minimun of ten years, Repatriatior
will be allowed only to the country from which the investment originated.

/(b) withdrawal
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(o) withdrawal of non-resident capital upcn liguidation.

Turtihermore, if any apprecisble part of the total capitel to ve
exiployed 1s being eubseribed by residents of the Scheduled Territories, the
letber should hold & reascnable amount of equity (crdinary share capital)
80 tuat a fair proportion of the profite will acerue to the residertu,”

Subgect to the above ccusiderations, the suthorities at presenﬁ permit
nen-residents to invest in the cclonial terwltofies (vy the acquisiticn cf
shares, deventures, or by way of lcan) ”rrﬂv1ded that thelr investments are made
in full by meens of a remittance ... by the method appropriete to their country of
permanent reuldence, thet the cupltal is inveSUed in productive long term
enterpr;ses whose operaticns would be of economic beneflt to the sterling area and
thatithe fcréign‘investors dc not expect guerantees ci profit"., It 1s indicated
| that these criteria apply mot only in the colonial territories but generally in
the countries included in the Sterling Area.
‘ An interestin~ feature of the policy is the requirement that new invecstments
Varb to be made by remittances in full to the aree concerned. Thus, the investor
is not necessarily allowed to uce the capital involved for import from sources of
hisiown choicé. As regerds the impcrtation of capltal equipment, it 1s stated the.
rit 1s recess&ry te submit 0ap1cal in the form of equirment cr cther goods to
‘1mport licenolng procedure becanse, althcugh there 1s no immediate loga of
exchange, there is, neverthelezz, a contingent liability in respect of cuch
capiﬁél,to releqse exchanse for the peyment of'dividends, interest, etc.” Waen
the requisite impcris for invesiment purposes are available from the United
Kiﬁgdom or- from cther scft currency sourees, "it is expected that coloniael
requirenents will be cbtained from the latter, subject always'to the cbliggtions
of* the United Lingdam in vhe matter of import discriminaticn. In general, however,
where the import of capltel equipment froum the United Kingdom or from other ’
sources wonld be difficult or would lead to undue deley, and wuere tie 1icehsing
of the equipment would not leed to discriminaticn acainst other ilaports, and where
the import of such egquizment would, in view of the importing authorities, e
seconomically Justified in the 1lisht of all the circumestances, importation of
éapital‘equipment by non-resident investors would recelve favourable
. consideration.” In any case, it 1s stated, there would not be any discriminaticn

between foreign and domestic investors in respect of applicatiohs to import.

[Local
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Local Lezislation Affecting the Exploitation of National Resources

Mineral rights in the British colonial territories are generally vested in
the Crcwn, while control of their development is in the hands of local governmente
According to the memorandum, there is no discrimination against foreign interests
in comnexion with the grant of mineral rights. Rights for mineral 0il are grantec
on & basis of reciproclty, that is to say, only if such rights are granted to
British subgects and companies in the forelgn ccuntries concerned and on
comparable terms. '

Prospecting risghts may be granted either for a limited pericd for one or more
minerals or, 1f exclusive rights are involved, for a longer period, but generally
in respect of one mineral only. The latter type of grants carry the right to
the grant of a mining lease in fespeqtiof the mineral in question. Mining leases
are granted for perlods of 21-25 years, renewable for a similar perlod, but are
glven only to persons or companies having the necéésary financial resources and
technical qualiiicaticns. Where the mineral deposit is not large enough to-
Justify the grant of a mineral lease, "mineral rights” or "claims" are granted
instead.

Royalty rpaymernts in connexion with mining concessions are either on an
ad. valoren basis or in the form of a specific levy per unit of output. However,
it is stated that the cclonial govermments are adorting a new system of royalty
wvhich is related to the prcfitability of the minin- undertaking, the royalty
increasing or decreasing with any increase or decrease in profit. The Govermment
alsc levies a minimwm royalty, on the round that it is entitled to some return
for the removal of a wasting asset. |

A "Memorandum on Colonial iining Policy" (Cbloniél No., 206) was issued in
1946 by the Secretary of State for the Colonies to Colenial Governments suggzesting
the zeuneral lines to be followed with respect to the development of mineral
resources. The oObjectives laid down relate to the efficient management of the
mines, the size of the unit of operation, which must be "econcmic", the
rrotection of other natural resources, labour conditions, the rate of development
with respect to social as well as econcmic conslderations, provisions for the
indigenous population to fit themselves for the hisher administrative and
technical posts, and the retenticn of an adequate share of the mining prcceeds
in the colony. |

/For working
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For working and cutting timber, rights are granted on a ncn—discrimihatory
basie in respect of tihe nationality of apﬁlicants either for shert periods up to
five yours and usuvally for a definite volume of timber in a specified area, or
for longer periods up to 25 years. In the former case, royalty payments are
computed on the vasis of the volume of timber removed, while in the latter case

they are defined in the terms of the egreement.

Lepislation Affecting Other Industries

Investment in secondary industrics in British Colonial territories is
éenerally endburaged’and in some cases positive inducements are offered. The
inducenents usvally consist of exsupticn from customs duties on machinery &nd
articles of capital'equipment required for the particular project. In Jemaica,
there are, in addition, relicfs from income tax and “toimage tex" for pioneer
industries. = Both the‘inducements and legislative controls ere equally applicable
1o foreigﬁ and domostic enterprisesa. » _

With regpectvto governmental control on eutry, in#estors eeeking to establish
new enterprises in a nuwber of industries in Eést Africa have to secure & license
from the East African Industrial Council, licenses would be withheld 1f, in the
opinion of the Council, the choice of lcecation is not suitable from the point of
view of the availability of réw raterials or power or proxirmity to consuming
centers, or existing produétive capacity is actually or pctentially capable of
satisfying demand within the area at a price nct less fayourabie than would be
necessary for the pbtential investor in ordef tc yield a reasonable return on his
investment, or if the applicant's financial, material and technical rescurces are
not adeguate for the purpose while his failure wquld rrejudice the future
develeopment of the industry in questlone. |

The establishment of marketing orgpnizations byilegislétion to improve and
reguluarize marketing methods ané particulafly to prevent the exploitaticn of
producers by traders is feirly widespread in Britich coloniel territories. In
some territories such marketing organizations have been made the sole legal
exporters, For a number of commodities,'arrangementé ere in force Lo reserve a .
rart of the export’price‘for future yrice stabilization pﬁrposes. In some
Instances this is done by special levies,'in other throuéh statutory merketing
crganizations. In additlon, in meny Colonles export duties ere levied for

revenue PUrposed.
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Tabowr leqislation

It is stated that most Reitich colenial texvitories have legislation,
modelled on United Kingdom practice and conforming with ILO Conventicns,
re mluting the recruitment, ewployment and conditions of service of labour.

Whers the dvain of rwral labour to other employments threatens local food supply,
the local goverumeuts are generally cnpowered to regulate or stop recruitment in
the afilected areas.,

As for the employment of foreign labour, control is exercised through the
lmigration laws. The employment of technical and skilled foreign persomnel,
however, 1s not preveuted., It is the policy cf the local governments 1ln certain
colonial territories to sthivlate the training of native persomnel to the standard

which will enaple them tc replace foreism skilled labowr later.

Taxation

Most of the incoms tax laws of the British Colonial territories have been
based on a "Model Income Tex Ordinance' drawn up by the Coclonial Office and the
Bcard of Inland Reverue, and therefore have many common features. All the
Colonies charge any incowe accruing in, derilved from, or received in the Colony in
respect of gains or profits from any trade or business for whatever time this may
nave been carrled on or exerclised. Some Colonles, notably in Jamaica and
Jarbedos, eiao charge resifiento on incume aciyuing or derived frum cubside the
Colony, whether it is recelved in the Colony or not.

In general, in the case of a non-resident company, the liability as regards
trading profits is restricted to profits gained by trading in the colony, and
profits arising outside the Colony as & result of trading with the colony are not
so liable. Jemaica again yprovides an exception to the rule.

Thus, as & rule, companies which are resident (i.e., managed and controlled)
in a colony have a wider scope of tax liability then non-resident campanies.

One exception is in the Falkland Islands where the chargeable incoms cf &
company registered in a colony is reduced by 20 per cent if residents hold a
majority of shares,

Most colonial territories heving income tax laws have concluded double
taxatinn arrangments with the United Kingdom on lines simllar to those between
the United Kingdom and the United States. Discussions between the two countries
Iin respect of an extension of the latter errangemeunts to cover some twenty colonies

as well have already taken place.
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