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Annex VI

Views of the Human Rights Committee under article5,
paragraph 4, of the Optional Protocol to the I nternational
Covenant on Civil and Political Rights

A. Communication No. 1405/2005, Pustovoit v. Ukraine
(Views adopted on 26 March 2014, 110th session)*

Submitted by: Mikhail Pustovoit (not represented by
counsel)

Alleged victim The author

Sate party: Ukraine

Date of communication: 21 April 2005 (initial submission)

Subject matter: Lifeimprisonment after unfair trial

Procedural issue: Substantiation of claims; examination by

another international body

Substantive issue: Equality before the law; torture, cruel,
inhuman or degrading treatment or
punishment; defence rights; right to examine
witnesses; right not to be compelled to
confess guilt; freedom to seek, receive and
impart information

Articles of the Covenant: 2(1);4(2);7;10(1) and (2); 14 (1), (2) and
(3) (b), (d), (¢) and (g); and 19 (2)
Articles of the Optional Protocol: 2and 5 (2) ()

The Human Rights Committee, established under article 28 of the Internationa
Covenant on Civil and Political Rights,

Meeting on 20 March 2014,

Having concluded its consideration of communication No. 1405/2005, submitted to
the Human Rights Committee by Mikhail Pustovoit under the Optional Protocol to the
International Covenant on Civil and Political Rights,

Having taken into account all written information made available to it by the author
of the communication and the State party,

* The following members of the Committee participated in the examination of the present
communication: Mr. Yadh Ben Achour, Mr. Lazhari Bouzid, Ms. Christine Chanet, Mr. Ahmad Amin
Fathalla, Mr. Cornelis Flinterman, Mr. Y uji Iwasawa, Ms. Zonke Zanele Majodina, Mr. Gerald L.
Neuman, Sir Nigel Rodley, Mr. Victor Manuel Rodriguez-Rescia, Mr. Fabian Omar Salvioli, Ms.
Anja Seibert-Fohr, Mr. Yuva Shany, Mr. Konstantine Vardzelashvili, Ms. Margo Waterval and Mr.
Andrei Paul Zlatescu.
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Adopts the following:

Viewsunder article 5, paragraph 4, of the Optional Protocol

1 The author of the communication is Mikhail Pustovoit, a Ukrainian national born in
1977 serving a life sentence in Ukraine. He claims to be the victim of a violation by
Ukraine of his rights under articles 2 (1); 4 (2); 7; 10; 14 (1), (2), and (3) (b), (d), (e) and
(9); and 19 (2), of the International Covenant on Civil and Political Rights. The Optional
Protocol entered into force for the State party on 25 October 1991. The author is
unrepresented.

Factual background

21 On 13 May 2000, two young women, E.G. and O.P., were murdered in E.G.’s
apartment. The author and another man, 1.Y ., were in the apartment when the murders took
place, while one Mr. S.P. remained outside. The author denies involvement in the murder
and explains that 1.Y. ordered him to take a handbag from the crime scene; he took the
handbag and burnt it at his home. He did not report the murders, as 1.Y. had threatened to
kill him.

2.2 0On 15 May 2000, the author was arrested on suspicion of murder. Police officers
tortured and battered him to extract a confession. The Head of the Criminal Investigation
Unit of the Izyaslav Department of the Interior (“the Head of Unit”) participated in theill-
treatment, which was witnessed by the co-accused S.P.

23 On 8 May 2001, Khmelnitsk Regional Court (“the Regional Court”) found the
author guilty of theft or damage of documents, stamps and seals (article 193, part 1, of the
Criminal Code), banditry (article 142, part 3) and premeditated murder under aggravating
circumstances (article 93 (@), (d), (f) and (j)) and sentenced him to life imprisonment with
property seizure. According to the ruling, the court rejected the claims of the author and
S.P. regarding the use of unlawful methods of investigation, for lack of evidence. It referred
to a video recording on which the author calmly, consecutively and in detail related the
crime events, and to histestimony that he held E.G. whilel.Y . was stabbing her.

2.4  The author claims his innocence, and states that his fingerprints were not found at
the crime scene and that the pre-trial investigation established no evidence showing his
guilt. He claims that his conviction was based on assumptions and refers to the conclusion
by an expert that O.P. was stabbed by a left-handed person. When, as a right-handed
person, he requested the court to order another examination by a different expert, the first
expert’s conclusions were removed from the case file. Furthermore, the judge of the
Regional Court rejected his complaints about torture during the pre-trial investigation. In
court, the Head of Unit denied that he was present during the author’s interrogations,
despite a video recording proving the contrary, which was viewed by the court. The
investigator from the Prosecutor’ s Office claimed that officers of the Criminal Investigation
Unit were present for security reasons during the investigation. The forensic medical
expert, who had examined the author in the presence of the police officers who had tortured
him, stated that his body showed no marks of beatings. The author requested a new
examination and showed his injuries (strained wrists, dislocated vertebrae and missing
teeth) to the court. However, the court was satisfied with what the author describes as a
“forged” certificate presented by the prosecutor, stating that the author had not requested
the assistance of the medica unit of Khmelnitsk Pre-Trial Detention Centre No. 29 (the
“S1ZO").

2 GE.14-09602
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25 On 8 May 2001, after being convicted by the Regional Court, the author was
transferred to a SIZO detention centre.* He was kept in a cell designed for one person until
13 December 2001, but sometimes up to three persons were detained there. The cell was
cold, damp and poorly lit, and had no regular water supply, strong draughts and a wet
concrete floor. The radio did not work. Once a week he was given a few minutes in a
bathroom with barely dripping water to shave and wash. Regardless of the weather
conditions, he was forced to go outside to the courtyard.

2.6 On 9 May 2001, he was beaten in the corridor, as a “preventive measure’, on the
orders of the Chief Security Officer. On 14 May 2001, he complained of psychological
pressure and physical hardship, and of the poor detention conditions, to a monitoring
prosecutor visiting the SIZO. The prosecutor replied that al complaints regarding
conditions of detention should be submitted to the Head of the SIZO first. At alater point,
the author was denied dental services, except once when his tooth was extracted. He lost 14
teeth, which were damaged because of the torture and beatings by police officers, during
the pre-trial investigation, and in the SIZO. He is unable to properly digest food and suffers
from a chronic gastrointestinal illness.

2.7  When the author was acquainting himself with the Regional Court’s trial transcript,
his hands were handcuffed, preventing him from taking notes. The authorities disregarded
his complaints that the transcript was not bound, that pages were unnumbered or missing,
and that it had been drafted to match the indictment. His request to study the criminal case
file to prepare his defence in the appeal court was missing. He was informed orally that the
law did not provide for such a possibility.

28 On an unspecified date, he requested to be personally present during the
examination, by the Regional Court, of his comments on the tria transcript. On 19
September 2001, he was informed that the court hearing in question had taken place on 17
September 2001.2

2.9  On an unspecified date, he was brought to the Supreme Court for the examination of
his appeal. He was blindfolded with a hood and his hands were kept continuously
handcuffed behind his back. The handcuffs were removed in the Kiev Pre-Trial Detention
Centre.

2.10 On 27 November 2001, the Supreme Court dismissed the author’s appeal against his
conviction. As transpires from the ruling, in his appeal the author submitted that he had
been forced to confess guilt as a result of unlawful methods of investigation and that both
victims had been murdered by 1.Y. He further argued that from the outset of the
investigation, al three co-accused were represented by the same lawyer, despite a clear
conflict of interest as well as obvious contradictions in their testimonies. He also
complained in his appeal that he had been subjected to unlawful methods of investigation
and, hence, had been forced to confess to the murder.

2.11 According to the ruling, however, the Supreme Court established that the author’s
claims about the use of 1.Y.'s slanderous testimony as a basis for his conviction were
unfounded, since this testimony was corroborated by testimony from other convicts, victims
and witnesses, the contents of the crime scene examination report and experts' conclusions.
The Supreme Court held that when the co-accused started giving contradictory testimonies,
the author had immediately been assigned another lawyer, as of 22 June 2000. It aso

i

He was detained there between 23 May 2000 and 12 September 2005.

2 The notification, dated 12 September 2001, states that on 17 September 2001, the Regional Court will
examine the comments made by S.P. and 1.Y. on the trial transcript. The author provided no copy of
his comments on the transcript, or of his request to be present during their examination in court.

GE.14-09602 3
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concluded that the author’'s and 1.Y.'s claims about the use of unlawful methods of
investigation to confess guilt had been examined but dismissed as unsubstantiated.

2.12 The author claims that he complained orally to the court about ill-treatment by law
enforcement officers and states that he was unable to complain in writing, as he remained
handcuffed, inside a secure metal cage, when the Supreme Court examined his appeal.

2.13 When he returned to the SIZO on 13 December 2001, the conditions of detention of
those sentenced to life imprisonment became unbearable. Despite his special status as a
former officer of the State Department of Ukraine for the Execution of Sentences,® he was
detained as a common criminal. As such, he shared a cell with two other inmates, some of
whom had numerous convictions, were in transit to or from other penitentiaries, or were
suffering from tuberculosis. He was often transferred to cells that had previously been
occupied by inmates infected with tuberculosis.

2.14 Onan unspecified date, the author asked the SIZO’s Deputy Head for Social Matters
to explain why his complaints about his unjust conviction and the inhumane conditions of
his detention had not been dispatched to the Prosecutor’s Office and the courts. Two days
later, he and other inmates were battered by masked men. This happened shortly after the
visit to the SIZO of two high-ranking officers of the State Department for the Execution of
Sentences (Khmelnitsk region), who apparently despised the author from the time of his
service there. Thereafter, all mass beatings of convicts in the SIZO were held with the
participation of the Special Rapid Response Unit of the State Department for the Execution
of Sentences and troops of the Ministry of the Interior, in the presence of the
aforementioned persons and the SIZO administration. The author was aso beaten
individually in the presence of SIZO officials.

2.15 Starting from September 2003, the quality of the food deteriorated and the author
was not allowed to get off his plank bed between 10 p.m. and 6 am., even to relieve
himself. SIZO staff could view the toilet through a peephole and prisoners had to relieve
themselves in front of their cellmates. Starting from May 2003, the author and the life
prisoners were forbidden from purchasing essential goods in the SIZO shop.

2.16 On 24 June 2004, the author and his cellmate were severely beaten by masked men,
in their cell and in the courtyard. There were traces of blood in the courtyard from other life
prisoners beaten on the same day. The author was kicked in the face, hit with truncheons on
his kidneys and back, and hit on the thorax. He sought medical assistance, but the Chief
Security Officer replied that the beatings of the inmates sentenced to life imprisonment
would be repeated in a week. Unable to withstand another round of beatings, one of the
inmates hanged himself on 1 July 2004, during the night. In order to cover up the beatings,
the administration forced inmates to write retractions and affidavits to the effect that they
had never suffered any ill-treatment. Fearing for his life and health, the author wrote a
similar affidavit.

The complaint

3.1  The author claims that his handcuffing and placement in a metal cage during the
examination of his appeal by the Supreme Court violated his rights under articles 7 and 14
(1) and (3) (b) and (d), of the Covenant. He also claims that the conditions of his
transportation to the Supreme Court breached article 7 of the Covenant.

3.2 Heclamsaviolation of hisrights under articles 7 and 14 (3) (g) of the Covenant, as
he was beaten and tortured by officials during the pre-trial investigation to force him to

From 1998 to 2000, the author was a junior inspector at Zamkovoy Special Regime Colony No. 58 in
the Khmelnitsk region.

4 GE.14-09602
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confess guilt. He claims a violation of article 7 of the Covenant as he was beaten, by
officials, in detention, and on account of the conditions of detention in the SIZO, which
raises issues under article 10 of Covenant. He further claims a violation of article 10 (1) and
(2) of the Covenant, regarding the conditions of detention in the GVK-96 penitentiary
colony.

3.3 Heclaimsthat his conviction and sentence were incorrect and contrary to articles 2
(D), 4 (2) and 19 (2) of the Covenant. His conviction was based on assumptions and on
I.Y. sincriminating testimony at the pre-trial investigation, despite 1.Y. retracting it before
both the Regional Court and the Supreme Court.* These complaints appear to raise issues
under article 14 (1) and (3) (g) of the Covenant.

34 He clams a violation of article 14 (3) (b) and (e) of the Covenant, as the court
rejected his request to have certain witnesses questioned and for experts to carry out
additional examinations.

3.5 Theauthor aso claims aviolation of his rights of defence, which raises issues under
article 14 (3) (b) and (d) of the Covenant, as he was handcuffed when acquainting himself
with the trial transcript, as his request to familiarize himself with the crimina case file
before the appeal hearing was ignored, and as his ex officio lawyer was ineffective and was
present only when investigative actions were video-recorded; in addition, the author never
met with him privately but only in the presence of the investigator during the pre-tria
investigation or during the trial. The lawyer took away the only copy of the author’s
indictment act and disregarded his complaints.

3.6 Heclamsaviolation under article 19 (2) of the Covenant, as prior to his conviction,
a number of newspapers' reports designated him as a murderer, which raises issues under
article 14 (2) of the Covenant.

3.7 He adso clams a violation of article 2 (3) (a) of the Covenant, without further
explanation.

State party’s observations on admissibility and on the merits

4.1 In its notes verbales of 27 December 2005 and 28 April 2006, the State party
submitted its observations on the admissibility and merits and adduced documents related
to the case. Preliminarily, it notes that the fact that it does not deal with every single claim
raised by the author does not imply that these claims are admitted.

4.2  The State party maintains that the communication is inadmissible under article 5 (2)
(a) of the Optiona Protocol, because on 24 December 2004, the author applied to the
European Court of Human Rights, and his case was registered on 11 April 2005.

4.3  On the merits, the State party submits that article 2 (1) of the Covenant is of a
general nature, and that its violation is preconditioned upon the finding of a violation of
substantive rights under the Covenant. As to the claim under article 2 (3) (@), it argues that
the author had an effective remedy at his disposal and effectively availed himself thereof by
filing about 40 complaints and applications to various domestic authorities. The availability
of an effective remedy does not necessarily imply a positive outcome for claimants.

4.4  Astothe aleged violation of article 4 (2) of the Covenant, the State party maintains
that the author submits no explanation in support. It assumes, therefore, that his allegations
are linked with those made under article 7. Hence, the State party submits that the author
failed to provide any evidence, especially medical, to support his allegations of beatings.

Thereis no document on file to support the claim that I.Y . retracted his earlier testimony. On the
contrary, it appears from the Regional Court’s judgement that 1.Y . testified against the author.
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On 8 May 2001, the Regional Court examined complaints by his co-accused regarding their
aleged beatings during the pre-trial investigation and concluded that “no substantiation
thereof was established”. The State party argues, therefore, that for the burden of proof to
be shifted to the State party, the author should first substantiate sufficiently his alegations.
In the absence of any substantiation by the author whatsoever, this part of the complaint is
unfounded.®

45 Regarding the author’s conditions of detention, the State party submits a number of
affidavits whereby three SIZO inmates® and officials’ qualify as satisfactory the general

It appears from the documents submitted by the State party that after the author’ s case was registered,
an internal investigation was initiated into his allegations of ill-treatment by the police officersto
force him to confess. On 5 and 10 September 2005, the Ministry of the Interior and a Deputy
Prosecutor General reported that the allegations had been examined by the Supreme Court and refuted
as unfounded. The Deputy Prosecutor General submitted that the Court had viewed arecording on
which the author calmly, consecutively and in detail related the crime events. The author’s claim had
been rebutted by testimonies by an investigator from the District Prosecutor’ s Office and by the head
of the Criminal Investigation Unit, and by experts conclusions. The author had sent 33 complaints
from the SIZO but had never complained of beatings or humiliation. On 10 September 2005, the State
Department for the Execution of Sentences stated that throughout his detention in the SIZO, the
author had not been subjected to pressure, psychologically or physically. On 28 September 2005, the
Khmelnitsk Regional Department of Security Services submitted that former officers of the |zyaslav
Department of the Interior, including its Head of Unit, A., had participated in investigating the crime.
They had testified that the author’s co-accused had pleaded guilty when interrogated and had claimed
hisinvolvement in the crime. The officers had denied having used pressure against the co-accused,
either psychologically or physically. Due to the destruction of files at the central district hospital, it
was impossible to establish whether medical assistance had been provided to the detainees during the
pre-trial investigation. The District Prosecutor’ s Office had received no complaints of unlawful
actions by police officers between September 2000 and September 2005. On 5 October 2005, the
Ministry of the Interior reported that the author had not complained of ill-treatment to the law
enforcement authorities and that his allegations could not be confirmed.

8 Threeinmates, who shared a cell with the author in 2002 and 2003, submit that cells were heated in
winter, that the water supply was regular, and that the SIZO administration used no force or degrading
treatment towards the detainees, in particular the author or those sentenced to life imprisonment.
Inmate Z. states that the author did not complain about the conditions of detention. The statements are
handwritten and are signed by the inmates.

" On 2 September 2005, a deputy head of the SIZO reported that during his incumbency, no

instructions were given to forbid purchases from the SIZO shop by SIZO detainees. On the same date,

the SIZO medical unit stated that the cells were disinfected daily. Furthermore, an ad interim head of
the SIZO stated that the detainees took a shower and had their linen cleaned weekly, they were
regularly provided with drinking water, their cells were lit by 75-100 watt bulbs and were heated to
18°C minimum. On 10 September 2005, the State Department on the Execution of Sentences reported
that the cells where the author was detained contained the necessary number of berths, were
adequately lit, and were equipped with washbasins and toilets, separated by a partition; that windows
ensured adequate ventilation; and that the conditions of detention complied with sanitary and hygiene
standards. The author and those sentenced to life imprisonment were provided with bedding and food,
as required, and they were afforded a one-hour period of outdoor exercise and an uninterrupted eight-
hour sleep, daily. Throughout his detention in the SIZO, the author was not placed in solitary
confinement, nor was he subjected to pressure either psychologically or physically. His health
condition was satisfactory, which is confirmed by medical documents. On 11 November 2003, he
sought and obtained dental care. He had not been detained with inmates with tuberculosis. He did not
complain of the conditions of his detention to the courts. On 10 September 2005, a Deputy Prosecutor

Genera confirmed that the conditions of detention complied with the relevant standards and that the

author had not been held together with inmates with tuberculosis. Furthermore, the author had

submitted 33 complaints, including with regard to the conditions of his pre-trial detention, and his
complaints had been examined.
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conditions of detention. Regarding the author’s detention with ordinary criminals, despite
his special status, it notes that on 8 July 2001 the author had requested the SIZO
administration to “place anybody else” with him, and that prolonged solitary confinement
may amount to aviolation of article 7 of the Covenant.? This claim is therefore unfounded.

46 The State party adds that the author’s alegations regarding his handcuffing and
blindfolding during his transportation to the Supreme Court are groundless. Even if they
had been proven, the State party notes that such measures may be applied as precautionary
measures not intended to humiliate or debase. The Law on Police alows the handcuffing of
detainees while they are being escorted, if there are grounds to believe that they could
escape or inflict injuries on themselves or others. Section 25 of the Order of the State
Department for the Execution of Sentences on the Adoption of the Penitentiary Routine
Rules (“the Order”) provides that life prisoners shall be handcuffed every time that they are
escorted.

4.7  The State party adds that although blindfolding is not provided for under domestic
law, it may be applied exceptionally in cases where the life or health of the blindfolded
person is endangered. Blindfolding is subject to authorization, which was not sought in the
present case. With reference to case law of the European Court of Human Rights,® the State
party submits that nothing shows that the blindfolding alleged by the author to have been
carried out had caused him injuries or physical or mental suffering.

4.8 Asregards the author’s access to medical treatment, the State party provides a copy
of his SIZO medical file, which describes his examinations by a doctor and the medical
assistance provided.*® According to the medical file, no bruises or other injuries were found
on the author’ s body, contrary to his allegations of systematic beatings. The State party also
appends a medical certificate issued by the SIZO medical unit on 2 September 2005
showing that throughout the author’s detention there (i.e. between 23 May 2000 and 12
September 2005) he requested no medical assistance on account of bodily injuries.

4.9 Regarding the author’s allegations under article 14 of the Covenant, the State party
argues that he himself freely admitted that he was in the apartment when the murders took
place, that he did not report the crime to the authorities, and that he took the handbag from
the crime scene. These facts by themselves are sufficient to convict him of theft and
concealing a crime. The State party further submits that the court thoroughly examined the
contradictory testimonies of all the co-accused, ordered several forensic examinations,
examined a number of witnesses, and decided to convict the author after reviewing all the
evidence against him. Thus, the court examined the guilt of each of the co-accused
individually and discarded 1.Y.’s statement incriminating the author. This decision was
upheld on appeal. The State party provides copies of nine letters, including covering letters

Reference is made to Committee’ s general comment No. 20 (1989) on the prohibition of torture or
other cruel, inhuman or degrading treatment or punishment, para. 6, Official Records of the General
Assembly, Forty-seventh Session, Supplement No. 40 (A/47/40), annex VI, sect. A.

® Ahmet Ozkan and others v. Turkey (judgement of 6 April 2004), application No. 21689/93, para. 338
referring, mutatis mutandis, to Salman v. Turkey (judgement of 27 June 2000), application No.
21986/93, para. 132; and Ocalan v. Turkey (judgement of 12 March 2003), application No. 46221/99,
paras. 224 and 228.

The medical file contains a copy of the author’ s blood test and several records indicating that he was
seen 10 times by a psychiatrist and twice by a dentist, followed by a note saying “there are no
complaints” and a diagnosis saying “mentally healthy; psychotherapeutic discussion conducted”.
According to an affidavit issued by the head of the SIZO medical unit, the author had his heart and
chest X-rayed annually between 2000 and 2005 and these were diagnosed as normal.

10
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attached to the author’s submissions to the courts and the courts’ replies thereto,** to refute
his claim regarding his inability to study the case file and to appeal the judgement.

4.10 Regarding the claim under article 19 (2) of the Covenant, the State party submits
that under domestic law, the right of detainees or prisoners to “receive and impart
information” is subject to certain limitations. For security reasons and to prevent
information leaks or prison breakouts, the correspondence of detaineesis reviewed (but not
censored) by the authorities. Correspondence to the Parliamentary Human Rights
Commissioner, the prosecutor and the European Court of Human Rights is not subject to
review. The State party provides copies of covering letters of 19 complaints sent by the
author from the SIZO and the copies of the replies received, as certified by his signature.

Author’s additional submissions and commentson the State party’s observations

51 On 15 and 25 January and 15 and 24 March 2006, the author submitted that the
application to the European Court of Human Rights had been filed by his mother without
his knowledge. On 6 February 2006, he asked the Court to withdraw his application. On 6
March 2006, the Court discontinued it.

5.2  On 23 February, 28 February, 24 March, 7 July and 12 July 2006, 7 January 2007
and 23 February 2009, the author submitted his comments on the State party’ s observations.
He reiterates his initial claims and argues that in its observations, the State party merely
referred to national law, without explaining how it appliesin practice.

5.3 Heemphasizesthat the State party provided copies of the covering letters attached to
his complaints to different authorities, but not his complaints or the replies received. Had it
provided all those documents, they would have defeated its arguments on the availability of
effective remedies. Furthermore, although the State party claims that he has filed about 40
complaints, he has filed at least twice as many. As he did not receive any reply to many of
them, he believes that they never reached the addressees.

5.4  Theauthor maintains that his rights under article 7, together with article 4 (2), of the
Covenant have been violated. He submits that the State party has deliberately omitted to
address his complaints regarding the forced confession and reiterates that he consistently
raised this issue during the pre-trial investigation, in the Regional Court and the Supreme
Court. Even if he has no medical evidence in support, he was effectively prevented from
obtaining such evidence due to the refusal, by the State Department for the Execution of
Sentences and the Prosecutor’ s Office, to order a medical examination.

5,5 He reiterates that he was beaten in the SIZO, both individualy and in group
beatings, by the Special Rapid Response Unit of the State Department for the Execution of
Sentences. The group beatings took place monthly, from 2002 to 2004.

5.6  Theauthor reiterates his claims about being handcuffed and blindfolded while being
escorted to the Supreme Court, and adds that his head was covered by a hood on which
there was the dried blood and saliva of those who had worn it before. He feared that he
might contract tuberculosis or other diseases. The handcuffing during the examination of
his appeal made him feel humiliated and debased. There was no reason for keeping himin a

11

The covering letters indicate that the author sought to study the tria transcript (10 May 2001), sent his
initial appeal (14 May 2001) and two additional appeals (21 May and 16 July 2001), and requested to
study the co-convicts' appeals (24 May and 20 July 2001). On 6 and 10 July 2001 the Regiona Court
granted him |leave to study the case file, and on 20 August 2001 it granted him leave to study the co-
convicts' appeals. On 29 July 2003, the author requested a copy of the trial transcript from the
Regional Court. On 12 August 2003, the Regional Court informed him that domestic legislation does
not provide for such a practice.
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cage in the courtroom. He refutes the State party’s argument that handcuffing is permitted
under domestic law.*

5.7  Furthermore, he was effectively prevented from exercising his right to defend
himself, because with his hands handcuffed behind his back, he could not hold or turn over
the pages of his additions to his appeal, which he intended to read out in the Supreme
Court. The presiding judge rejected the author’ s request to take the additions and read them
out on his behalf.®

5.8 The author refutes the State party’s claim that he was provided with medical
assistance and maintains that he was not examined by a competent doctor prior to his
transfer to the Gorodishche colony (the “GVK-96 prison”). He had his lungs X-rayed in the
SIZO after discovering that his inmate had tuberculosis. He argues that the State party
provided fake medical certificates, asthey do not bear his signature.

5.9 Hedoes not deny that he was present at the crime scene on 13 May 2000, witnessed
the murders and took the handbag from the apartment. Even if, according to the State party,
this may amount to theft and the concealment of a crime, it cannot justify his conviction of
murder.

5.10 The author submits that on 4 July 2006, the administration of the GVK-96 prison
attempted to conduct a medical examination, alegedly at the request of the Human Rights
Committee. However, when the head of the medical unit refused to document even the
most obvious injuries sustained after the torture, such as several missing teeth and other
injuries, the author declined to undergo the examination.

5.11 He questions the voluntary nature of the SIZO inmates affidavits as submitted by
the State party, and notes that the documents similarity suggests that they were written
under pressure.

5.12 He submits that he complained of unlawful actions by police officers on 9 February
2005 to the Minister of the Interior. Two of the three officers identified by him as torturers
were in fact dismissed when they tortured a suspect to death in 2003 but Khmelnitsk
Regional Prosecutor’s Office covered up this incident, passing it off as a natural death; the
third officer involved was dismissed for the same reason in 2002.

5.13 On an unspecified date, the author requested |zyaslav District Prosecutor’s Office to
ingtitute criminal proceedings against the three aforementioned officers. On 19 October
2006, a deputy prosecutor rejected his request, because he had failed to make the same
complaint during the pre-trial investigation and in court. On 3 November 2006, the author
appealed this refusal to Izyaslav District Court and submitted evidence of torture by the
police officers. On 30 December 2006, his appeal was rejected with reference to the
Regional Court’s judgement of 8 May 2001, according to which “allegations about having
given a self-incriminating testimony due to alegedly unlawful methods of investigation
could not be taken into account for lack of evidence’. The author’s appeal of 16 February
2007, to the Regional Court, against the ruling of 30 December 2006, was still pending.

5.14 Finaly, the author complains that the current conditions of detention in the GVK-96
prison violate article 10 (1) and (2) of the Covenant. His “outdoor walks’ take place in a
suspended cage with no natural lighting. Due to his height, he cannot exercise inside the
cage and has vertigo looking down from the cage. The prison cells are covered with mould,
there is no regular water supply and he is not alowed to purchase a toilet lid. Every ten
days, he is transferred to another cell previously occupied by inmates with tuberculosis and

2 Heclaims aviolation of article 7 of the Covenant.
¥ Heclaimsaviolation of article 14 (1) and (3) (b) and (d) of the Covenant.
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HIV/AIDS. He is not adlowed to lie down during the day. While moving inside the
penitentiary, inmates have to bend towards the floor with their hands handcuffed behind
their back. Outside of the building, inmates are hooded.

Author’s additional submission

6.1 In the Committee’s letter of 21 July 2010, the author was invited to provide
clarifications regarding his case. On 9 August and 13 September 2010, he explained that
after his arrest on 15 May 2000, he was detained at the Izyaslav district police station for
nine to ten days prior to his transfer to the SIZO. He was shifted between the SIZO and the
police station every other week for the three years of the pre-trail investigation. Such shifts
were aimed at putting him under pressure, both psychologically and physically.

6.2  He provides the names, military rank and position of three police officers employed
at the district police station who battered him upon his arrest.

6.3  The author explains that he did not confess to the murder despite the torture. He
challenges the accuracy of the summary of his appeal, in the Supreme Court’s ruling,
regarding the use of duress to confess, and explains that the Supreme Court distorted the
wording of his appeal to plot a case against him, as did the police officers.™

6.4 Hereiteratesthat S.P. witnessed his torture at the district police station.

6.5 Heclarifies that he was first transferred to the SIZO nine to ten days after his arrest
on 15 May 2000. He unsuccessfully requested the SIZO medical unit to record his torture
marks. He still suffers from violent physical after-effects of the torture. After the
prosecutor’s visits to the SIZO, pressure was put on him, both psychologically and
physically, which impaired his preparation for the hearings. Furthermore, the prosecutor
instructed the SIZO staff to “demoralize” him.

6.6  The author recalls that after his conviction, he requested to study the trial transcript.
He was given a pile of documents. Since he was handcuffed while studying the transcript,
he could not take notes. Subsequently, he filed multiple complaints, to the Regional Court
and the Prosecutor’s Office, outlining missing information, such as the expert’s conclusion
that O.P. had been stabbed by a left-handed person. He also complained that SIZO officers
had hindered his access to the transcript, by handcuffing him. No response followed, and he
was not provided with a copy of the transcript.

6.7 The author explains that his reference to article 255 of the Code of Criminal
Procedure in connection with his request to have access to the case file was due to his lack
of legal knowledge. However, his request clearly indicated that he sought to study the case
file

6.8 He submits that his comments on the trial transcript have been concealed by the
authorities. He raised this matter in his additional appeals. He asks the State party to clarify

14

The author explains that on the second day after his arrest, the officers asked him to sign unknown
documents; when he refused, they beat him. Furthermore, they filmed the Head of Unit explaining to
him how to show, on a mannequin, fractured neck vertebrae, while, in disagreement, he was pushing
the mannequin away. As he did not confess guilt, he was tortured and carried to his cell thereafter,
which was witnessed by inmates whose names he does not recall. When the videotape was shown in
court, |.Y. testified that the author had broken O.P.’s neck. The author asked the court to use the
record as evidence of torture and to initiate proceedings against the Head of Unit. In reply, the court
questioned the Head of Unit. When the experts conclusions showed that O.P.’s neck was not
fractured, the investigator, in collusion with the police, plotted another indictment and the judge
removed all mention of the record from the case file. The author claims that the removal of the
videotape from the case file violates articles 7 and 14 (1) and (2) of the Covenant.
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why his comments remain unanswered. His request to attend the court hearing of 17
September 2001, when the comments on the transcript were examined, disappeared.
Furthermore, he was only informed of the hearing on 19 September 2001.%

6.9 One evening at the beginning of November 2001, the author was escorted from the
SIZO to the Supreme Court. The trip lasted over 24 hours, during which time he was
handcuffed and, at times, hooded.*®

6.10 A State-appointed lawyer represented him on appeal before the Supreme Court. The
author complained before the investigator and the court that the lawyer was not interested
in defending his interests.’” However, as he could not afford to retain alawyer privately, the
State-appointed lawyer remained assigned to him. The author adds that the lawyer was a
retired former colleague of the authorities.

6.11 He claims that during the examination of his appea by the Supreme Court, he
complained orally of his ill-treatment during the pre-trial investigation, in the SIZO and
while being escorted to the court.™®

6.12 He explains that the trial court judge ignored his requests to speak out, to ask
questions and to record testimonies in favour of his innocence, and that 1.Y. had
incriminated him. The author wanted to secure the presence at court of 1.Y.’s cellmates, to
whom 1.Y. had described the murder, and of those who had witnessed the after-effects of
the torture on the author; he could not recall the witnesses' names.

6.13 The author claims that the Regional Court’s decision of 8 May 2001 is plotted, as it
does not reflect 1.Y.’s withdrawal in court of his alegations, made during the pre-tria
investigation, that the author had been implicated in the murder. Instead, the Regional
Court based the author’s conviction on I.Y.’s allegations.

6.14 He keeps no copy of the regional media publications identifying him as a murderer.

6.15 He has not brought separate proceedings regarding the publication and broadcast of
the incriminating statements against him. However, he indicated in some of his additional
appeals that such information had been published and broadcast.*®

6.16 The author clarifies that the court’s use of 1.Y. s initia testimony as a witness was
inadmissible in terms of the commentary on article 68 of the Code of Criminal Procedure,
under which anyone can be a withess in a criminal case, except parties to the proceedings
interested in their outcome, such as victims, suspects, the accused or convicts.

6.17 The author invites the Committee to request the State party to provide information
regarding the date of his transfer to the GVK-96 prison, his complaints about the conditions
of detention there, the outcome of such complaints, and corroborating documents.

State party’sadditional comments

7.1  Inthe Committee's note verbale of 21 July 2010, the State party was requested to
provide clarifications and supporting documents.

¥ Heclaimsthat the factsin paragraphs 6.6 to 6.8 above violate articles 14 (1) and (2) of the Covenant.
He claims aviolation of article 14 (1) of the Covenant, as the authorities failed to notify him of his
right to attend a court hearing of his case.

He claims aviolation of article 7 of the Covenant.

He claims aviolation of article 14 (3) (g) of the Covenant.

He claims aviolation of article 7 of the Covenant.

He claims aviolation of 14 (2) of the Covenant.
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7.2  0On 29 December 2010 and with reference to the author’s further information of 13
September 2010, the State party provided comments made by its Supreme Court (undated)
and Regional Court (dated 10 December 2010).

7.3 Regarding the aleged distortion of his appeal in the ruling of 27 November 2001,
the Supreme Court submits that it dismissed the appeals by the author and his counsel; that
the author’s guilt was established by corroborating evidence; and that his acts were rightly
qualified and his sentence was lawful. He attended the appeal hearing and had numerous
opportunities to speak out and defend himself. The Supreme Court, therefore, examined the
author’s appeal in compliance with the applicable criminal procedure legidation and it has
abided by the provisions of the Covenant.

7.4  The Regiona Court explains that, as transpires from the tria transcript, after the
pronouncement of the sentence, the presiding judge explained to the convicts, including the
author, the appeal procedure, and their right to study the trial transcript and comment
thereon. On 6, 9 and 10 July 2001, the author studied the trial transcript, which is confirmed
by his signature; he made no comments. The comments made thereon by S.P. and 1.Y . were
duly examined by the court.

I ssues and proceedings before the Committee

Consideration of admissibility

8.1 Before considering any claim contained in a communication, the Human Rights
Committee must decide, in accordance with rule 93 of its rules of procedure, whether or not
it is admissible under the Optional Protocol to the Covenant.

8.2 The State party has submitted that the Committee is barred from considering the
present communication, as an identical complaint has been filed with the European Court of
Human Rights. The Committee notes, however, that the application in question was
discontinued on 6 March 2006 at the author’s request. In these circumstances, the
Committee is not precluded by article 5 (2) (a) of the Optional Protocol from examining the
present communication.

8.3 Regarding the exhaustion of domestic remedies, the Committee has noted that
according to the information submitted by the author in his initial submission, all available
domestic remedies have been exhausted. In the absence of any pertinent information from
the State party, the Committee considers that the requirements of article 5 (2) (b) of the
Optiona Protocol have been met.

84  The Committee notes that the author claims a violation of his rights under article 2
(3) (a) of the Covenant, without clarifying the nature of the violation of this provision. It
observesthat article 2 of the Covenant lays down general obligations for States parties, and,
in principle, cannot, in isolation, give rise to a separate claim in a communication under the
Optional Protocol

8.5  With regard to the author’s allegations of a breach of article 4 (2), the Committee
notes that the State party has not purported to rely on any derogation from provisions of the
Covenant pursuant to article 4.2 Accordingly, the Committee considers this part of the

20

21

See, for example, communication No. 316/1988, C.E.A. v. Finland, decision of 10 July 1991, para.
6.2; communication No. 802/1998, Rogerson v. Australia, Views adopted on 3 April 2002; and
communication No. 1213/2003, Sastre Rodriguez et al. v. Spain, decision of 28 March 2007, para.
6.6.

Communication No. 139/1983, Hiber Conterisv. Uruguay, Views adopted on 17 July 1985, para. 7.5.
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communication incompatible with the provisions of the Covenant, and therefore
inadmissible under article 3 of the Optional Protocol.

8.6  The Committee notes the author’s arguments in relation to article 7 that he was
subjected to duress by police officers, to force him to confess guilt, and by the SIZO
administration, to put pressure on him. The State party has rejected this claim, as no
medical evidence was submitted by the author in support, and as the courts of two instances
scrutinized the alegations of ill-treatment made by the author and his co-convicts and
refuted them as unsubstantiated.

8.7  The Committee notes that, before his tria, the author was examined by a medical
expert, who found no marks on his body consistent with beatings, and that the author has
not challenged the fact that this examination took place. It also notes that both the Regional
Court and the Supreme Court examined his allegation of duress and dismissed it for lack of
evidence. The Committee notes that the material on file does not lead it to conclude that the
determination made by the domestic courts was arbitrary or amounted to a denial of justice.
Furthermore, it notes that the author’s medical file does not show that he complained of the
beatings inflicted upon arrest or in detention at any point during his detention in the SIZO
between 23 May 2000 and 12 September 2005. In addition, he refused to undergo a medical
examination on 4 July 2006, while claiming that the marks of the torture were visible. In
addition, to the extent that he claims that the doctor refused to document his injuries, the
Committee notes that there is no material before it to demonstrate that the author has
challenged such arefusal before the domestic authorities or in court.

8.8 The Committee further takes note of the documents provided by the State party
showing that following the transmittal of the author’s complaints, an interna inquiry was
conducted which confirmed the domestic courts' conclusions that the author had not been
subjected to ill-treatment aimed at forcing a confession from him, and that he did not
complain, from the SIZO, of ill-treatment or humiliation. It also notes, with reference to the
documents provided by the author, that there is no evidence that he attempted to institute
criminal proceedings in relation to this attempted forced confession during the pre-trial
investigation. Likewise, he has provided no evidence that he brought his claim regarding
ill-treatment during his detention in the SIZO to the attention of the domestic authorities.
To the extent that he may be understood as complaining of his inability to submit such
claimsin writing, as he was handcuffed while his case was heard by the Supreme Court, the
Committee notes that there is nothing in the material before it to conclude that the author
was not ableto file such complaints from the SIZO.

8.9 In the circumstances, and in light of the subsisting inconsistencies, and in the
absence of any further evidence in support of the author’s alegations of duress, under
article 7 of the Covenant, the Committee considers that it cannot conclude that the author
has sufficiently substantiated this claim for the purposes of admissibility, and therefore
declaresit inadmissible under article 2 of the Optional Protocol.

8.10 The Committee notes the author’s claim that blindfolding him with a hood and
handcuffing him during his transportation to the Supreme Court amounted to a violation of
article 7 of the Covenant. The Committee also notes that the State party has denied the
claim of blindfolding the author during the transportation; it also stated that such a measure
may only be used in exceptional circumstances, for the purpose of the security of the
individual transported, and is subject to authorization, which in this particular case was not
requested. The Committee further notes that although in his subsequent submissions the
author reiterated his claim, no additional information was provided in support. It also
remains unclear whether the author took any action or brought any complaint to the
attention of the domestic authorities or courts on this matter. The Committee further notes
that the State party did not deny the alegation that it handcuffed the author during the
transportation but that it referred to the national legislation providing that detainees may be
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handcuffed when being escorted in order to prevent escape or injury, and that life prisoners
in particular shall be handcuffed every time that they are escorted. The Committee observes
that the author has not provided specific information or arguments to explain why
handcuffing him during the transportation in order to prevent his escape would constitute
cruel, inhuman or degrading treatment within the meaning of article 7 of the Covenant. In
light of this, the Committee cannot conclude that the author’s claims regarding his
treatment during transportation have been sufficiently substantiated, and therefore declares
them inadmissible under article 2 of the Optional Protocol.

8.11 The Committee further notes the author’s claims, which potentially raise issues
under articles 14 (1) and (3) (b), (e) and (g) of the Covenant, that the courts based his
conviction on assumptions, on contradictory evidence, particularly that of 1.Y., and on
evidence obtained under duress, and rejected his requests to obtain additional expert
examination and the attendance and examination of witness. The Committee observes that
these claims amount primarily to an evaluation of facts and evidence, and recals its
jurisprudence that it is generally for the relevant domestic courts to evaluate facts and
evidence in a particular case, unless it can be ascertained that the evaluation was clearly
arbitrary or amounted to a denial of justice.? It considers that the materials before it do not
suggest that the courts acted arbitrarily in evaluating the facts and evidence in the author’s
case or that the proceedings were flawed and amounted to a denial of justice.

8.12 In particular, the Committee notes that in light of the contradictory submissions and
the material on file, in the absence of a copy of the trial transcript, it remains unclear
whether, in fact, the author confessed to the murder at any stage of the domestic
proceedings. Even if he did testify against himself, the Committee notes that the courts had
established his guilt on the basis of a multitude of corroborating evidence. It notes the State
party’s argument that his conviction was based on a thorough review, by the courts of two
instances, of contradictory testimonies of the co-accused, who were examined individually,
witnesses' statements, and the results of several forensic reports, and that the courts rejected
I.Y.’s statement incriminating the author. It also notes, in reference to the Supreme Court’s
decision, that, when establishing the author’'s guilt, the Supreme Court took into
consideration the testimonies of the victims' relatives and the records from the crime scene
examination. Furthermore, the Committee observes that nothing demonstrates that the
author sought to obtain the attendance and examination of other witnesses at any stage of
the proceedings or that his requests to this effect were not entertained. In the circumstances,
the Committee considers the claims under articles 14 (1) and (3) (b), (e) and (g) of the
Covenant to be insufficiently substantiated and therefore inadmissible under article 2 of the
Optiona Protocol.

8.13 The Committee further notes the author’s claims regarding a violation of his rights
of defence because he was denied accessto his criminal case file and because his ex officio
lawyers were ineffective, which potentially raises issues under article 14 (3) (b) and (d) of
the Covenant. The Committee notes that, as established by the Supreme Court, a new
lawyer was appointed to the author on 22 June 2000, as soon as contradictions appeared in
his and 1.Y’s testimonies. It further notes that nothing in the material before it shows that
the author ever requested a change of lawyer at any point of the proceedings.

22

See, for example, communication No. 1834/2008, A.P. v. Ukraine, decision of inadmissibility of 23
July 2012, para. 8.12; communication No. 1212/2003, Lanzarote Sanchez v. Spain, decision of
inadmissibility of 25 July 2006, para. 6.3; communication No. 1616/2007, Manzano et al. v.
Colombia, decision of inadmissibility of 19 March 2010, para. 6.4; communication No. 1771/2008,
Gbondo Sama v. Germany, decision of inadmissibility of 28 July 2009, para. 6.4; communication No.
1758/2008, Jessop v. New Zealand, Views adopted on 29 March 2011, para. 7.11; and communication
No. 1532/2006, Sedljar and Lavrov v. Estonia, Views adopted on 29 March 2011, para. 7.3.
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8.14 The Committee notes the State party’s submission that the author studied the trial
transcript on 6, 9 and 10 July 2001, as attested by his signature, and that he did not file
comments thereon. With reference to the documents provided by the State party, it notes
that he was granted leave to study the case file on 6 and 10 July 2001. It further notes, in
light of the material before it, that the author’s submission that his comments on the trial
transcript were concealed by the authorities is not supported by evidence. It further notes
that he never claimed in court that his right to be acquainted with his case file, to study the
trial transcript or to defend himself had been violated. It also notes that he was represented
by a lawyer in the Supreme Court, and that, with regard to the quality of the legal
assistance, nothing demonstrates that he ever requested to have another lawyer appointed.
Accordingly, the Committee considers the claims under article 14 (3) (b) and (d) of the
Covenant insufficiently substantiated, and therefore declares them inadmissible under
article 2 of the Optional Protocol.

8.15 The Committee notes the author’s claim regarding the conditions of detention in the
SIZO, which potentially raises issues under article 10 of the Covenant. It takes note of the
State party’s argumentation in this regard and the affidavits that it produced in support,
including statements by the author’s inmates, and the results of on-the-spot verificationsin
the SIZO by a number of different authorities showing that the conditions of detention there
were in compliance with the existing hygiene and sanitary norms that applied throughout
the State party’s penitentiary system. The Committee notes the number as well as the
detailed and consistent nature of these affidavits. In addition, in light of their content, the
Committee sees no reason to cast doubt on their veracity.

8.16 Insofar as the author may be understood as complaining of sharing, at times, a cell
with two other inmates, including some infected with tuberculosis, the Committee notes
that it has not been disputed by the author that on 8 July 2001, he requested the SIZO
administration to “place anybody else” with him. It aso notes that the author has not
specified when and for how long he shared a cell with inmates infected with tuberculosis.
In addition, it takes note of aletter dated 10 September 2005 in which the State Department
for the Execution of Sentences denied that the author had ever been held together with
inmates infected with tuberculosis. Furthermore, the Committee notes that, according to the
author’s medical case file and records, provided by the State party, he had his chest X-rayed
on an annual basis in the SIZO between 2000 and 2005 and his lungs were not affected
whatsoever. It notes that the author’s mere alegation that these affidavits were false is not
supported by any further explanations or documentary evidence.

8.17 Regarding the author’s implicit claims of having been kept in solitary confinement,
the Committee reiterates its genera comment No. 20, under which prolonged solitary
confinement of the detained or imprisoned person may amount to acts prohibited by article
7 of the Covenant.?® It notes, however, that the author has not specified when exactly, and
for how long, he was held in solitary confinement. Similarly, the author has not provided
sufficient information as to the aleged violation of his rights as a former penitentiary
official by being held at times together with ordinary criminals.

8.18 The Committee further notes the author’ s allegations, under article 10 (1) and (2) of
the Covenant, regarding his conditions of detention in the GVK-96 penitentiary colony. It
notes that the State party has not refuted these claims specifically. It also notes that the
author, however, has not provided any explanations as to the claims he submitted in this
regard with the competent domestic authorities, including with the courts, but instead asked
the Committee to invite the State party to provide it with information in this connection.

2 See general comment No. 20.
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8.19 In these circumstances, and in light of the subsisting inconsistencies and
contradictions, the Committee concludes that the claims under article 10 of the Covenant
concerning the author’s conditions of detention in the SIZO and the GVK-96 penitentiary
colony are insufficiently substantiated for the purposes of admissibility, and are therefore
inadmissible under article 2 of the Optional Protocol.

8.20 The Committee further notes the author’s claim regarding the dissemination of
incriminating materials in the media prior to the court’s final verdict in his case, which
potentially raises issues under article 14 (2) of the Covenant. Despite its specific enquiry
made with the author, however, the Committee has not received any documentary evidence
to support these claims. In the absence of any other information or clarifications on filein
this connection, and particularly in the absence of any explanation as to how, in practice,
the media coverage regarding the murder had negatively impacted on the author’s rights,
the Committee considers that this claim is insufficiently substantiated and therefore
inadmissible under article 2 of the Optional Protocol.

8.21 The Committee has noted the author’s remaining claims to the effect that his rights
under articles 7 and 14 (1) and (3) (b) and (d) of the Covenant have been violated because,
as his hands were handcuffed, he could not take notes while studying the trial transcript in
the SIZO, and he could not read out or use his written additions to his cassation appeal in
the Supreme Court. It al'so notes that the author was kept handcuffed in a metal cage in the
courtroom during the examination of his appeal by the Supreme Court. The Committee
notes that, in fact, these allegations raise issues under articles 7 and 14 (1) and 3 (b) of the
Covenant. Given that these claims remained unaddressed by the State party in its
observations, the Committee considers that due weight must be given to the author’'s
alegations as far as they are sufficiently substantiated. Accordingly, it concludes that this
part of the communication is admissible as raising issues under articles 7 and 14 (1) and (3)
(b) of the Covenant and proceeds to its examination on the merits.

Consideration of the merits

9.1  The Human Rights Committee has considered the communication in light of all the
information made available to it by the parties, as provided under article 5 (1) of the
Optiona Protocol.

9.2. The issues before the Committee are whether the author’s handcuffing and
placement in a metal cage during the examination of his appeal by the Supreme Court
subjected him to degrading treatment, for the purposes of article 7 of the Covenant, and
violated his right to a fair trial free from prejudice, as provided for under article 14 (1) of
the Covenant, and whether the handcuffing while he studied the tria transcript in the SIZO
and during the examination of his appeal by the Supreme Court resulted in a violation of his
right to be provided with the necessary facilities for the preparation of his defence, as
guaranteed by article 14 (3) (b) of the Covenant. The Committee recalls that the prohibition
in article 7 is complemented by the positive requirements of article 10 (1) of the Covenant,
which stipulate that “all persons deprived of their liberty shall be treated with humanity and
with respect for the inherent dignity of the human person.”? It also recalls its general
comment No. 21, which places on the State party a positive obligation to guarantee the
human dignity of all persons deprived of their liberty and to ensure that they “enjoy al the
rights set forth in the Covenant, subject to the restrictions that are unavoidable in a closed

2 General comment No. 20, para. 2.
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environment.”? In addition, the Committee recalls its general comment No. 32, according
to which “it isaduty for all public authorities to refrain from prejudging the outcome of a
trial [...] Defendants should normally not be shackled or kept in cages during trials or
otherwise presented to the court in a manner indicating that they may be dangerous
criminals’,* as this may result in a violation of article 14 (1). The Committee further notes
that article 14 (3) (b) of the Covenant contains important elements designed to guarantee
the principles of a fair trial, including the right of the accused to access and use the
documents that are necessary for the preparation of the defence.

9.3 The Committee notes that the State party has not specifically addressed these
alegations and has failed to demonstrate that the measures imposed on the author were
consistent with articles 7, 14 (1) and 14 (3) (b) of the Covenant. In particular, it failed to
demonstrate that placing the author in a metal cage during the public trial at the Supreme
Court, with his hands handcuffed behind his back, was necessary for the purpose of security
or the administration of justice,”” and that no alternative arrangements could have been
made consistent with the human dignity of the author and with the need to avoid presenting
him to the court in a manner indicating that he was a dangerous criminal. The State party
aso failed to demonstrate that handcuffing the author while he was studying the trial
transcript or during the examination of his appea by the Supreme Court was consistent
with his right to have adequate facilities for the preparation of his defence. Accordingly,
and in the absence of other pertinent information on file, the Committee concludes that the
facts as presented revea a violation of the author’s rights under article 7 of the Covenant,
on account of the degrading treatment inflicted on him during the trial; a violation of his
rights under article 14 (3) (b) of the Covenant, on account of the interference with the
preparation of his defence; and a violation of his rights under article 7 in conjunction with
article 14 (1) of the Covenant, on account of the degrading treatment which affected the
fairness of histrial.

10. The Human Rights Committee, acting under article 5 (4) of the Optional Protocol to
the International Covenant on Civil and Political Rights, is of the view that the State party
has violated the author’ s rights under articles 7 and 14 (3) (b), and article 7 together with
article 14 (1) of the Covenant.

11.  In accordance with article 2 (3) (a) of the Covenant, the State party is under an
obligation to provide the author with an effective remedy, including compensation, and to
introduce the necessary modifications to its laws and practice so as to prevent similar
violations from occurring in the future.

% General comment No. 21 (1992) on humane treatment of persons deprived of their liberty, para. 3,

Official Records of the General Assembly, Forty-seventh session, Supplement No. 40 (A/47/40),
annex V1, sect. B.

General comment No. 32 (2007) on the right to equality before courts and tribunals and to afair trial,
para. 30, Official Records of the General Assembly, Sixty-second Session, Supplement No. 40, val. |
(A/62/40 (Val. 1)), annex VI; and communication No. 2120/2011, Kovaleva and Kozyar v. Belarus,
Views adopted on 29 October 2012, para. 11.4.

According to principle 1 of the Body of Principles for the Protection of All Persons under Any Form
of Detention or Imprisonment (1988), all persons under any form of detention or imprisonment shall
be treated in a humane manner and with respect for the inherent dignity of the human person.
Furthermore, under principle 36, paragraph 2, of the Body of Principles, the arrest or detention of
such a person pending investigation and trial shall be carried out only for the purposes of the
administration of justice on grounds and under conditions and procedures specified by law. The
imposition of restrictions upon such a person which are not strictly required for the purpose of the
detention or to prevent hindrance to the process of investigation or the administration of justice, or for
the maintenance of security and good order in the place of detention shall be forbidden.

26

27
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12.  Bearing in mind that, by becoming a party to the Optional Protocol, the State party
has recognized the competence of the Committee to determine whether or not there has
been a violation of the Covenant, and that pursuant to article 2 of the Covenant, the State
party has undertaken to ensure for al individuals within its territory or subject to its
jurisdiction the rights recognized in the Covenant and to provide an effective and
enforceable remedy when a violation has been established, the Committee wishes to receive
from the State party, within 180 days, information concerning the measures taken to give
effect to the Committee’s Views. The State party is aso requested to publish the present
Views and to have them trandlated into Ukrainian and widely disseminated in Ukrainian
and Russian in the State party.

[Adopted in English, French and Spanish, the English text being the original version.
Subsequently to be issued also in Arabic, Chinese and Russian as part of the present report.]
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B. Communication No. 1592/2007, Pichugina v. Belarus
(Views adopted on 17 July 2013, 108th session)*

Submitted by: Olga Pichugina (represented by counsel,
Roman Kisliak)

Alleged victim The author

Sate party: Belarus

Date of communication: 20 July 2007 (initial submission)

Subject matter: Habeas corpus; unfair trial

Procedural issue: Exhaustion of domestic remedies; level of
substantiation of aclaim

Substantive issue: Right to be brought promptly before ajudge;
unfair trial

Articles of the Covenant: 2; 9, paragraph 3; and 14, paragraph 1

Article of the Optional Protocol: 2; 5, paragraph 2 (b)

The Human Rights Committee, established under article 28 of the Internationa
Covenant on Civil and Political Rights,

Meeting on 17 July 2013,

Having concluded its consideration of communication No. 1592/2007, submitted to
the Human Rights Committee by Olga Pichugina under the Optiona Protocol to the
International Covenant on Civil and Political Rights,

Having taken into account all written information made available to it by the author
of the communication and the State party,

Adopts the following:

Viewsunder article 5, paragraph 4, of the Optional Protocol

1. The author is Olga Pichugina, a Polish national born in 1962. She claims to be a
victim of violations by Belarus of her rights under articles 2; 9, paragraph 3; and 14,
paragraph 1, of the International Covenant on Civil and Political Rights.* The author is
represented by counsel.

Thefactsas presented by the author

21 On 20 April 2002, the author was travelling by train from Moscow to Warsaw. At
6.30 am. her train stopped in Brest, Belarus, where she was arrested on suspicion of having

* The following members of the Committee participated in the examination of the present
communication: Mr. Yadh Ben Achour, Mr. Lazhari Bouzid, Ms. Christine Chanet, Mr. Ahmad Amin
Fathalla, Mr. Cornelis Flinterman, Ms. Zonke Zanele Mgjodina, Mr. Kheshoe Parsad M atadeen,

Mr. Gerald L. Neuman, Sir Nigel Rodley, Mr. Victor Manuel Rodriguez-Rescia, Mr. Fabian Omar
Salvioli, Ms. Anja Seibert-Fohr, Mr. Yuval Shany, Mr. Konstantine Vardzelashvili and Ms. Margo
Waterval.

! The Optional Protocol entered into force for the State party on 30 December 1992,
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committed a crime under article 228 of the Criminal Code (smuggling of a restricted
currency in a large amount), and was placed in the investigation detention facility of the
Internal Security Department of the Brest Region. On 22 April 2002, an investigator of the
Committee of State Security issued an order to have the author kept in custody, which was
sanctioned by the Brest Regional Prosecutor’s Office in conformity with article 119,
paragraph 2, and article 126, paragraph 4, of the Criminal Procedure Code. On the same
date, she was brought to the investigation detention facility of the Directorate of the
Committee of State Security, and then, shortly thereafter, to the investigation detention
facility SIZO No. 7 in Brest. She remained in custody until 30 April 2002, when she was
released. During her 10 days of detention, the author was not brought before a judge, as
required by article 9, paragraph 3, of the Covenant.

2.2 At the time, the author did not take any legal steps to challenge the failure of
Belarusian authorities to bring her before a judge. She claims that the Criminal Procedure
Code of Belarus does not recognize any right that is analogous to article 9, paragraph 3, of
the Covenant. At the same time, however, article 1, paragraph 4, of the Criminal Procedure
Code provides that “International treaties of the Republic of Belarus that define rights and
freedoms of individuals and citizens shall apply in criminal proceedings along with the
present Code”.

23 On 26 April 2007, i.e. five years after the events described above, the author
complained both to the Head and the Chief of the Directorate of the Committee of State
Security about the failure of the relevant authorities to bring her promptly before ajudge, in
accordance with article 9, paragraph 3, of the Covenant. On 14 May 2007, she received a
response from both officials, dated 4 May and 5 May 2007, respectively, stating that there
had been no violation of her rights under article 9, paragraph 3, that the decision of the
Committee’ sinvestigator had been taken in conformity with the Belarusian law in force and
that she had not exercised her right to appeal before a court the decision to detain her in
accordance with article 144 of the Criminal Procedure Code. In addition, the Chief of the
Committee’s Directorate pointed out that the legidation in force at the time did not
prescribe that anyone arrested or detained on a crimina charge be brought promptly before
ajudge.

24 On 26 April 2007, the author aso complained about the Brest customs officers
failure to act, invoking article 9, paragraph 3, of the Covenant, to the Chairman of the
Belarus State Customs Committee and to the Head of the Brest Customs. On 11 May 2007,
she received a reply from the Deputy Chairman of the Belarus State Customs Committee,
informing her that her detention had been carried out in conformity with the Belarus law in
force. On 11 May 2007, she received aletter dated 5 May 2007, from the Head of the Brest
Customs, who aso did not find any grounds to consider that the actions of the Brest
Customs, i.e., not bringing her promptly before a judge, had been unlawful.

25  The author states that she had no right to appeal the above decisions, because under
article 138 of the Criminal Procedure Code, it is only “actions and decisions’ of State
organs that can be appealed, whereas “omission to act” cannot be appealed. In other words,
there was no positive action taken by a government official against which an appeal could
be lodged. As to the fact that she had not exercised her right to appeal to a court the
decision to detain her, the author submits that, in her view, aright of appeal refers to article
9, paragraph 4, of the Covenant, and not to article 9, paragraph 3.

2.6 On 25 May 2007, the author invited the Leninsky District Court to open a civil case
about the failure of the authorities to have her brought promptly before ajudge. On 31 May
2007, the Leninsky District Court rejected her request explaining that her claims “were
related to the actions carried out by investigation and inquiry bodies in the framework of
criminal proceedings. These actions should be appealed to court according to the procedure
stipulated in Chapter 16 (articles 138-147) of the Criminal Procedure Code, and, therefore
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cannot be appealed within the civil proceedings as stipulated in article 353 of the Civil
Procedure Code, as the law prescribes another procedure for its appeal.” The author claims
that the exception to the right to appea unlawful actions of State authorities established by
article 353 of the Civil Procedure Code applies only when the Belarus law “establishes
another, non-judicial, procedure for the consideration of particular complaints’. The
procedure stipulated in Chapter 16 of the Criminal Procedure Code, referred to by the
Leninsky District Court, does not fall within the above category. Moreover, under
paragraph 1, part 2, of the Ruling No. 10 of the Plenary of the Belarus Supreme Court of 10
December 2002, “under article 60 of the Belarus Constitution, an appea according to non-
judicial procedure of the State bodies' actions (omission to act), stipulated in article 353 of
the Civil Procedure Code, does not deprive citizens from applying to court when they
disagree with the adopted decision”. On 15 June 2007, the author appealed the decision of
the Leninsky District Court to the Brest Regional Court on the above-mentioned grounds.
Her appeal was dismissed on 16 July 2007, inter alia, on the grounds that she could have
complained about the acts or omissions within the criminal proceedings of the investigative
ingtitutions to the responsible prosecutor.

2.7  The author refers to the Committee’s general comment No. 8 (1982) on the right to
liberty and security of persons,® where the Committee noted that the right to be brought
promptly before a judge means that the delay “must not exceed a few days’. She also refers
to the Views in communication No. 852/1999, Borisenko v. Hungary,® where the
Committee considered a detention which lasted three days before having a detainee brought
to ajudicia officer too long and not fulfilling the requirement of “promptness’, as provided
under article 9, paragraph 3, of the Covenant, except when there are solid reasons for the
delay. She further refers to communication No. 521/1992, Kulomin v. Hungary,* where the
Committee considered that a prosecutor could not be considered a judicia officer for the
purpose of article 9, paragraph 3.

The complaint

3.1 The author claims a violation by the State party of her rights under article 9,
paragraph 3, of the Covenant, because she was not brought promptly before a judge during
her detention from 20 April to 30 April 2002.

3.2  She further claims a violation of her rights under article 14, paragraph 1, of the
Covenant, as with the decision of 31 May 2007 of the Leninsky District Court she was
denied the protection of her rights by a competent, independent and impartial tribunal.

3.3 Finadly, she claims a violation of article 2 of the Covenant in general terms and
without providing any detailed explanations or argumentation thereon.

State party’s observations on admissibility and merits

4.1 On 2 May 2008, the State party submitted its observations on the admissibility and
merits of the communication. It explains that the author was arrested as a suspect by a
senior inspector of the Brest Customs on 20 April 2002. On 22 April 2002, an inspector of
the Investigation Committee of the Brest Region’s Department of the Committee of State
Security decided to place her in custody. Also on 22 April 2002, a Deputy Prosecutor of
Brest approved the author’s placement in custody. The author was released on 30 April
2002. On 27 September 2002, the author was found guilty by the Leninsky District Court of

2 Official Records of the General Assembly, Thirty-seventh Session, Supplement No. 40 (A/37/40),
annex V, para. 2.

3 Communication No. 852/1999, Borisenko v. Hungary, Views adopted on 14 October 2002, para. 7.4.

4 Communication No. 521/1992, Kulomin v. Hungary, Views adopted on 22 March 1996, para. 11.3.
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Brest of having committed a crime under article 14 (1) (attempt to commit a crime), and
article 228 (smuggling of arestricted currency in alarge amount) of the Criminal Code and
ordered the confiscation of the amount of money in question (50,000 USD). This decision
was confirmed by the Brest Regional Court on 22 October 2002. The State party notes that
the court’ s decisions were grounded and the author’s guilt in the crime was confirmed by a
multitude of corroborating evidence, including witnesses testimonies and the author’s own
explanations to the effect that she did not want to declare the 50,000 US dollars, but
declared a few hundred Polish zloti as the only money she carried, because she feared for
her life during the trip.

4.2  The State party further submits that the author was detained in accordance with
articles 107 (apprehension); 108 (apprehension of a suspect); 110 (procedure of
apprehension); 114 (release); 115-119 (notification of apprehension and measures of
restraint); 126 (detention) and 127 (time limits of detention) of the Criminal Procedure
Code.

4.3 The State party also notes that, on 31 May 2007, the Leninsky District Court of
Brest refused to initiate civil proceedingsin relation to the author’s complaint regarding the
failure of the authorities to bring her promptly before a judge, as such complaint was not
subject to examination within civil proceedings. This decision was upheld by the Brest
Regional Court on 16 July 2007. The State party notes that these decisions were grounded
and lawful, for the following reasons. under article 353 of the Civil Procedure Code, a
citizen can complain about unlawful acts or omissions of, inter alia, State authorities,
unless, according to the Belarusian law, there is another, non-judicial procedure for the
consideration of particular complaints. Under article 139 of the Criminal Procedure Code,
individuals listed in article 138 of this Code can complain to the prosecutor in charge of
monitoring the investigation about acts and decisions adopted during the pretria
investigation of, inter alia, investigative authorities. Consequently, the national courts had
correctly concluded that the author’s complaint could not have been examined in the
framework of civil proceedings.

4.4 Furthermore, the State party notes that, apart from the rights under article 9,
paragraph 3, of the Covenant, article 9 of the Covenant guarantees other interrelated rights.
Article 9, paragraph 1, guarantees that no one shall be subjected to arbitrary arrest or
detention. No one shall be deprived of his liberty except on such grounds and in accordance
with such procedure as are established by law. While article 9, paragraph 4, of the
Covenant guarantees that anyone deprived of liberty by arrest or detention shall be entitled
to take proceedings before a court, in order that this court may decide without delay on the
lawfulness of this detention and order his/her release if the detention is not lawful.

45 In this connection, the State party points out that, in line with the rights guaranteed
by article 9 of the Covenant, the lawfulness of the apprehension and the measure of
restraint chosen to be applied to the author — detention on remand — according to
domestic laws, is subjected to judicial control. Pursuant to article 144 of the Criminal
Procedure Code,® the lawfulness of an apprehension is determined within 24 hours, while
the lawfulness of detention on remand, within 72 hours. Consequently, since the author did
not avail herself of the mentioned opportunity to have the lawfulness of her detention
determined, her complaint about the lack of judicial control is unfounded.

46 The State party notes that, given the nature of the author’s complaint (failure to
bring her promptly before a judge), such complaint was subjected to examination in the

Article 144 of the Criminal Procedure Code: “Judicial control over lawfulness and justification of
apprehension, detention on remand, house arrest or extension of period of detention on remand and
house arrest”.
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context of criminal law. Therefore, the author’s claim that the civil court unlawfully refused
to examine her complaint within civil proceedings is ill-founded and does not demonstrate
that she was denied access to justice.

4.7  Findly, asto the author’s claim that, according to domestic legislation, she could not
have complained about the omissions/inaction of officials, the State party maintains that
these author’s assertions are also unfounded. The State party notes that the author has not
availed herself of the opportunity prescribed by article 144 of the Criminal Procedure Code
to challenge the lawfulness of her apprehension and detention on remand before the courts.

Author’s comments on the State party’s observations

5.1 On 4 July 2008, the author reiterates that, during her detention from 20 April to 30
April 2002, the national authorities failed to bring her before ajudge, in violation of article
9, paragraph 3, of the Covenant.

5.2 She further notes the discrepancies in the State party’s observations. She notes that,
on the one hand, the State party contends that she had no right to complain in court
regarding her right under article 9, paragraph 3, and the need to complain before a
prosecutor in this connection. On the other hand, she notes that the State party underlined
that, pursuant to article 144 of the Criminal Procedure Code, a court could exercise judicial
control over the lawfulness of the apprehension or detention on remand, in conformity with
article 9, paragraph 4, of the Covenant. In this connection, the author maintains that neither
a complaint to the prosecutor responsible of the monitoring of the criminal case, nor a
request for judicial control over the lawfulness of her detention, were an effective remedy
in the present case, for purposes of article 9, paragraph 3, of the Covenant. She notes that,
in another complaint against Belarus concerning also a violation of article 9, paragraph 3,
of the Covenant, submitting a complaint to the Prosecutor’ s Office concerning the failure of
the national authorities to bring the individual promptly before a judge did not bring any
relief to the victim. Further, as to the possibility to complain in court under article 144 of
the Criminal Procedure Code, the author notes that the mentioned opportunity does not
ensure that an individua apprehended and detained in the framework of criminal
proceedings is promptly brought before a judge as prescribed by article 9, paragraph 3, of
the Covenant. Therefore, she did not avail herself of the mentioned possibility to complain
about her detention.

5.3  Theauthor points out that the State party erroneoudly interprets the rights guaranteed
under article 9, paragraph 3, of the Covenant as part of the guarantees contained in article 9,
paragraph 4, of the Covenant. She stresses that the right under article 9, paragraph 3, of the
Covenant to be promptly brought before a judge is a right independent of the one under
article 9, paragraph 4, of the Covenant (to appeal to a court a decision of detention). The
fact that the author did not avail herself of the opportunity under article 9, paragraph 4, of
the Covenant (i.e. to appeal under article 144 of the Criminal Procedure Code) should not
eliminate the enjoyment of her rights under article 9, paragraph 3, of the Covenant (to be
promptly brought before ajudge after her apprehension).

54 As to the State party’s argument that she was apprehended and detained in
accordance with articles 107; 108; 110; 114; 115-119; 126 and 127 of the Crimina
Procedure Code, the author points out that none of these articles contains guarantees similar
to the one guaranteed under article 9, paragraph 3, of the Covenant. Moreover, article 144
of the Criminal Procedure Code in no way guarantees for those apprehended or detained in
criminal cases the right under article 9, paragraph 3, of the Covenant to be brought
promptly before a judge.

55 As to the alleged violation of her rights under article 14, paragraph 1, of the
Covenant, the author reiterates that, through its ruling of 31 May 2007, the Leninsky
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District Court committed a denia of justice and denied her the protection of her rights by a
competent, independent and impartial tribunal. She adds that the judiciary in the State party
is not independent and impartial and is subjected to the control of the executive branch,
which renders futile complaints regarding actions or omissions of the representatives of the
executive power.

5.6  Finaly, on the issue that she had never requested that the national authorities bring
her promptly before a judge, the author emphasizes that, in any event, the fact isthat she, as
a person in custody as part of criminal proceedings, was never brought promptly before a
judge, inviolation to article 9, paragraph 3, of the Covenant.

I ssues and proceedings before the Committee

Consideration of admissibility

6.1 Before considering any claim contained in a communication, the Human Rights
Committee must, in accordance with rule 93 of its rules of procedure, decide whether or not
the case is admissible under the Optiona Protocol to the Covenant.

6.2 The Committee has ascertained, as required under article 5, paragraph 2 (a), of the
Optiona Protocol, that the same matter is not being examined under another procedure of
international investigation or settlement.

6.3  With regard to the requirement laid down in article 5, paragraph 2 (b), of the
Optiona Protocol, the Committee takes note of the State party’s argument that the author
has not appealed against her detention from 20 April to 30 April 2002 pursuant to the
procedure established by article 144 of the Criminal Procedure Code. The Committee
further notes, however, that, in essence, the author’s clam relates not to the right
guaranteed under article 9, paragraph 4, of the Covenant to bring proceedings before a
court, but to her right under article 9, paragraph 3, of the Covenant, to be brought promptly
before a judge following her apprehension, without having to request it, and observes that
she conveyed her arguments in this respect to the State party’s authorities by lodging
complaints with the Committee of State Security, the State party’ s customs authorities, the
Leninsky District Court of Brest and the Leninsky Regional Court (see paras. 2.3-2.6
above). In addition, the Committee notes that the State party has not provided any
information to demonstrate the effectiveness of filing a complaint with the Prosecutor’s
Office about such a failure of State authorities to bring an individua promptly before a
judge following an apprehension. In this connection, the Committee notes that the author’s
examples regarding other cases where individuals had complained in vain to a prosecutor
with similar claims remained unrefuted by the State party. In the circumstances, the
Committee considers that it is not precluded, by the requirements of article 5, paragraph 2
(b), of the Optional Protocol, from examining the present communication.

6.4 As to the aleged violation of the author’s right under article 2 and article 14,
paragraph 1, of the Covenant, the Committee considers that these claims have been
insufficiently substantiated, for purposes of admissibility. In the absence of any further
pertinent information on file, the Committee concludes that this part of the communication
isinadmissible under article 2 of the Optional Protocol.

6.5 The Committee considers that the author has sufficiently substantiated, for purposes
of admissibility, her remaining claim raising issues under article 9, paragraph 3, of the
Covenant. It declares this claim admissible regarding this provision of the Covenant and
proceeds to its examination on the merits.
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Consideration of the merits

7.1  The Human Rights Committee has considered the communication in the light of all
the information made available to it by the parties, as provided under article 5, paragraph 1,
of the Optional Protocol.

7.2  The Committee notes the author’s claim that her rights were violated because, from
20 April to 30 April 2002, i.e. from the moment of her actual apprehension until the
moment of her release, she was never brought before a judge, in spite of the requirements
of article 9, paragraph 3, of the Covenant that a person is brought before a judge promptly
from the moment of actual detention.

7.3 In this regard, the Committee recalls that detention before trial should be an
exception and should be as short as possible.® To ensure that this limitation is observed,
article 9 requires that the detention be brought promptly under judicial control.” Prompt
initiation of judicial oversight also constitutes an important safeguard against the risk of ill-
treatment of the detained person. This judicia control of detention must be automatic and
cannot be made to depend on a previous application by the detained person.® The period for
evaluating promptness begins at the time of arrest and not at the time when the person
arrivesin aplace of detention.®

7.4  While the meaning of the term “promptly” in article 9, paragraph 3, of the Covenant
must be determined on a case-by-case basis,® the Committee recalls its general comment
No. 8 (1982) on the right to liberty and security of persons™ and its case law,™ pursuant to
which delays should not exceed a few days. The Committee further recalls that it has
recommended on humerous occasions, in the context of consideration of the States parties
reports submitted under article 40 of the Covenant, that the period of police custody before
a detained person is brought before a judge should not exceed 48 hours.** Any longer
period of delay would require specia justification to be compatible with article 9,
paragraph 3, of the Covenant.

7.5 Inthe present case, the Committee notes that the State party has failed to provide
any explanation as to the necessity of detaining the author from 20 April to 30 April 2002,
without bringing her before a judge, other than the fact that she did not initiate a complaint.
The Committee recalls that the inactivity of a detained person is not a valid reason to delay
bringing her before a judge. In the circumstances of the present communication, the

General comment No. 8 (1982) on the right to liberty and security of persons, para. 3.

" See, for example, communication No. 959/2000, Bazarov v. Uzbekistan, Views adopted on 14 July
2006, para. 8.2.

8 See communication No. 1787/2008, Zhanna Kovsh (Abramova) v. Belarus, Views adopted on 27

March 2013, para. 7.3.

See, for example, communication No. 613/1995, Leehong v. Jamaica, Views adopted on 13 July

1999, para. 9.5.

See, for example, communication No. 702/1996, McLawrence v. Jamaica, Views adopted on 18 July

1997, para. 5.6

General comment No. 8 (1982) on the right to liberty and security of persons, para. 2.

See, for example, Borisenko v. Hungary, para. 7.4; communication No. 625/1999, Freemantle v.

Jamaica, Views adopted on 24 March 2000, para. 7.4; communication No. 277/1988, Teran Jijon v.

Ecuador, Views adopted on 26 March 1992, para. 5.3; and communication No. 911/2000, Nazarov v.

Uzbekistan, Views adopted on 6 July 2004, para. 6.2.

See, for example, concluding observations on Kuwait, CCPR/CO/69/KWT, para. 12; concluding

observations on Zimbabwe, CCPR/C/79/Add.89, para. 17; concluding observations on El Salvador,

CCPR/C/SLV/COI6, para. 14; concluding observations on Gabon, CCPR/CO/70/GAB, para. 13.

See, Borisenko v. Hungary, para. 7.4. See also, Basic Principles on the Role of Lawyers, principle 7.
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Committee considers that the detentions of the author were incompatible with article 9,
paragraph 3, of the Covenant.™®

8. The Human Rights Committee, acting under article 5, paragraph 4, of the Optional
Protocol to the International Covenant on Civil and Political Rights, is of the view that the
State party has violated the author’ s rights under article 9, paragraph 3, of the Covenant.

9. In accordance with article 2, paragraph 3 (a), of the Covenant, the State party is
under an obligation to provide the author with an effective remedy, including
reimbursement of any legal costs incurred by her, as well as adequate compensation. The
State party is also under an obligation to take steps to prevent similar violations in the
future. In this connection, the State party should review its legidation, in particular the
Criminal Procedure Code, to ensure its conformity with the requirements of article 9,
paragraph 3, of the Covenant.

10. Bearing in mind that, by becoming a party to the Optional Protocol, the State party
has recognized the competence of the Committee to determine whether there has been a
violation of the Covenant or not and that, pursuant to article 2 of the Covenant, the State
party has undertaken to ensure to al individuals within its territory or subject to its
jurisdiction the rights recognized in the Covenant and to provide an effective and
enforceable remedy when it has been determined that a violation has occurred, the
Committee wishes to receive from the State party, within 180 days, information about the
measures taken to give effect to the Committee's Views. The State party is also requested
to publish the present Views, and to have them widely disseminated in Belarusian and
Russian in the State party.

[Adopted in English, French and Spanish, the English text being the original version.
Subsequently to be issued also in Arabic, Chinese and Russian as part of the present report.]

® See also communication No. 1787/2008, Zhanna Kovsh (Abramova) v. Belarus, paras. 7.3-7.5.
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C. Communication No. 1764/2008, Alekperov v. Russian Federation
(Views adopted on 21 October 2013, 109th session)*

Submitted by: Zeydulla Vagab Ogly Alekperov (represented
by his sister, Rafizat Magaramova)

Alleged victim: The author

Sate party: Russian Federation

Date of communication: 16 January 2008

Subject matter: Unavailability of ajury trial and
commutation of the death sentence to life
imprisonment

Procedural issue: Level of substantiation of claims; exhaustion

of domestic remedies

Substantive issues: Right to effective remedy; right to life;
prohibition of torture, cruel or inhuman and
degrading treatment or punishment; right to a
fair hearing by an independent and impartial
tribunal; freedom from interference with
correspondence; retroactive application of a
criminal law providing for alighter penalty;
prohibition of discrimination

Articles of the Covenant: 2;6; 7; 14; 15; 17 and 26

Article of the Optional Protocol: 2 and 5, paragraph 2 (b)

The Human Rights Committee, established under article 28 of the Internationa
Covenant on Civil and Political Rights,

Meeting on 21 October 2013,

Having concluded its consideration of communication No. 1764/2008, submitted to
the Human Rights Committee by Zeydulla Vagab Ogly Alekperov under the Optional
Protocol to the International Covenant on Civil and Political Rights,

Having taken into account all written information made available to it by the author
of the communication and the State party,

Adopts the following:
Viewsunder article 5, paragraph 4, of the Optional Protocol

1 The author of the communication is Zeydulla Vagab Ogly Alekperov, an
Azerbaijani national born in 1971, currently serving alife sentence in a correctional facility

* The following members of the Committee participated in the examination of the present
communication: Mr. Yadh Ben Achour, Mr. Lazhari Bouzid, Ms. Christine Chanet, Mr. Ahmad Amin
Fathalla, Mr. Cornelis Flinterman, Mr. Yuji Iwasawa, Mr. Walter Kalin, Ms. Zonke Zanele Mgjodina,
Mr. Kheshoe Parsad Matadeen, Mr. Gerald L. Neuman, Sir Nigel Rodley, Mr. Victor Manuel
Rodriguez-Rescia, Mr. Fabian Omar Savioli, Ms. Anja Seibert-Fohr, Mr. Yuval Shany, Mr.
Konstantine Vardzelashvili and Ms. Margo Waterval.
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in Sol-lletsk, in the Russian Federation. He claims to be a victim of aviolation by the State
party* of his rights under articles 2, 6, 7, 14, 15, 17 and 26 of the Covenant. He is
represented by his sister, Rafizat Magaramova.

The facts as presented by the author

21 On 13 October 1995, the author was sentenced to death, with confiscation of
property, on numerous charges, by the Murmansk Regional Court, which was composed of
a professional judge and two lay judges. The author claims that he was not tried by a
competent tribunal, as he was deprived of the right, guaranteed by articles 20;2 47° and 19*
of the Russian Constitution (hereinafter “the Constitution”), to have his case examined by a

jury.

2.2 The author notes that on 16 July 1993, pending the establishment of the jury system
in the Russian Federation, the Law On Introducing Changes and Amendments to the Law
of the Russian Soviet Federative Sociaist Republic (hereinafter “the RSFSR”) On the
RSFSR Judicial System, the RSFSR Code of Criminal Procedure, the RSFSR Criminal
Code and the RSFSR Code on Administrative Offences (hereinafter “the Law of 16 July
1993") was adopted. Paragraph 7, section 11, of the Law added a new section 10 to the
RSFSR Code of Criminal Procedure “On jury trial”. According to paragraph 2 of the
decision of the Russian Supreme Council (Parliament), also adopted on 16 July 1993
(hereinafter “the decision of 16 July 1993"), jury trials were first to be introduced, as of 1
November 1993, in five subjects, or regions, of the Russian Federation (Stavropol, Ivanovo,
Moscow, Ryazan and Saratov) and then, as of 1 January 1994, in four other subjects (Altai,
Krasnodar, Ulyanovsk and Rostov). Therefore, as of 13 October 1995, i.e. the date when
the author’ s sentence was handed down, death penalty cases were examined by ajury in the
nine regions of the Russian Federation. In this regard, the author claims that, in violation of
articles 15° and 46° of the Constitution, a jury system had not been set up in the Murmansk
Region at that time.

2.3 0On 23 January 1996, the author’s sentence was upheld by the Supreme Court.
Although the author did not invoke a violation of the Constitutional provisions in his
cassation appeal, due to his lack of legal knowledge, he submits that the Supreme Court
was under an obligation to take note of these violations and quash his sentence.

24 On 21 December 1998, the author's death sentence was commuted to life
imprisonment by a presidential decree of pardon. He claims that, in violation of article 18
of the Constitution, establishing that administration of justice in the Russian Federation is

i

The Optiona Protocol entered into force for the State party on 1 January 1992.

Article 20 of the Constitution reads: “(1) Everyone shall have theright to life. (2) Capital punishment
until its complete elimination may be envisaged by a Federal Law as an exclusive penalty for
especialy grave crimes against life, and the accused shall be granted the right to have his case
examined by ajury.”

Article 47 of the Constitution reads: “(1) No one may be deprived of the right to have his case
considered by competent court and judge, having jurisdiction over it under the law. (2) Any accused
shall have theright to have his case examined by ajury, when such an opportunity is provided for
under the Federal Law.”

Article 19, paragraph 1, of the Constitution reads: “Everybody is equal before the law and court.”
Article 15, paragraph 1, of the Constitution reads: “ The Constitution of the Russian Federation shall
have the supreme juridical force, direct action and shall be used on the whole territory of the Russian
Federation. Laws and other legal acts adopted in the Russian Federation shall not contradict the
Constitution.”

Article 46, paragraph 1, of the Constitution reads: “Everyone shall be guaranteed the judicia
protection of hisrights and freedoms.”
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carried out only by courts, his life imprisonment was prescribed by presidential decree.
Moreover, the presidential decree itself is contrary to article 54 of the Constitution’ and
article 10 of the Russian Criminal Code, as the RSFSR Criminal Code at the time of the
commission of the crime (July 1994) did not provide for punishment in the form of life
imprisonment. Maximum imprisonment for the crime he committed was 15 years, or the
death penalty.

2.5 Upon the request of the Moscow City Court and on the basis of the complaints of
three prisoners, Mr. G., Mr. F. and Mr. K., the Russian Constitutional Court examined the
constitutionality of paragraphs 1 and 2 of the decision of 16 July 1993.2 On 2 February
1999, the Constitutional Court found that paragraph 1 of the decision was in part contrary
to articles 19, 20 and 46 of the Constitution, as it did not provide for the realization of the
right, afforded to all accused persons liable to the death penalty, to have their cases
examined by a jury throughout the territory of the Russian Federation. The Constitutional
Court held that paragraph 1 of the decision of 16 July 1993 could no longer be used as a
ground for refusing motions for jury trial and that the sentenced person should be afforded
the opportunity to have their cases examined by a jury. Between the entry into force of the
Constitutional Court’s decision of 2 February 1999 and the entry into force of a federal law
ensuring that the right to atrial by jury is effectively realized throughout Russia, the death
penalty cannot be imposed by a court of any composition (a jury, with three professional
judges or one professional judge and two lay judges).

26 The author claims that under article 10 of the Criminal Code, article 54 of the
Constitution and article 397, paragraph 13, of the Code of Criminal Procedure, a competent
court was supposed, on its own initiative, to bring his sentence into compliance with the
Constitutional Court’s decision of 2 February 1999. This was not done, and the author did
not petition the court to initiate a review procedure because of hisignorance of the law.

2.7  In 2004, the author petitioned the Sol-lletsk District Court of the Orenburg Region
to bring his case into compliance with changes introduced to the Criminal Code by the law
of 8 December 2003 “On Introducing Changes and Amendments to the Criminal Code”. On
29 June 2004, the Sol-lletsk District Court reviewed the author’s sentence and changed the
legal classification of some of his actions but retained the sentence as life imprisonment.
The author claims that the Sol-lletsk District Court failed to bring his sentence into
compliance with the law then in force, and, specifically, the Constitutional Court’s decision
of 2 February 1999.

2.8 In March 2006, the author learned of the decision of the Zlatoust City Court of the
Chelyabinsk Region of 29 January 2001, which brought the sentence of another prisoner,
Mr. D., into compliance with the Constitutional Court’s decision of 2 February 1999. The
author was told that this decision was a precedent that he could use in order to petition a
competent court concerning his case. On an unspecified date, he submitted such a petition
to the Sol-Iletsk District Court of the Orenburg Region.

2.9 On 23 August 2006, the Sol-lletsk District Court of the Orenburg Region rejected
the author’s petition on grounds of lack of jurisdiction on the matter, explaining that it fell
under the jurisdiction of the Praesidium of the Supreme Court. The author claims that this
decision violated his rights under article 397, paragraph 13, of the Code of Criminal

Article 54 of the Congtitution reads: “(1). A law introducing or aggravating responsibility shall not
have retrospective effect. (2). No one shall be held guilty of any act which was not regarded as a
criminal offence when it was committed. If, subsequent to the commission of the offence, provisionis
made by law for the removal of the criminal responsibility or the mitigation of the penalty, the new
law should apply”.

8 Seepara 2.2 above.
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Procedure and article 19 of the Constitution, as this court was at the same level in the
hierarchy of courts as the Zlatoust City Court of the Chelyabinsk Region (see paragraph 2.8
above) and therefore it was endowed with the same authority as the latter to bring his
sentence into compliance with the Constitutional Court’s decision of 2 February 1999.

2.10 In October 2006, the author submitted a petition to the Chairperson of the Supreme
Court. On 2 March 2007, the petition was rejected by a judge of the Supreme Court on the
grounds that the author did not participate in the constitutional proceedings that resulted in
the Constitutional Court’s decision of 2 February 1999. There was therefore no basis under
article 49 of the Code of Criminal Procedure or review of his sentence. The author submits
that despite the fact that Mr. D. (see paragraph 2.8 above) did not participate in the
constitutional proceedings in question, his sentence was brought into compliance with the
Constitutional Court’s decision of 2 February 1999. Moreover, the Constitutional Court
cannot take two decisions on the same matter and, when a similar issue arises, the courts
should be guided by the existing decision of the Constitutional Court.®

211 By aletter received on 31 August 2010, the author’s sister informed the Committee
that the author was experiencing continual difficulties receiving and sending
correspondence in relation to the present communication. In particular, athough he
received the letter of the Committee of 31 March 2010, his comments of 4 May 2010™ sent
to her address for subsequent transmittal to the Committee have never reached her. On 7
July 2010, the author sent a copy of his comments of 4 May 2010 to her address, but she
has not received these either. The author’'s sister requested the Committee: (1) not to
discontinue his communication; (2) to inform the Permanent Mission of the Russian
Federation in Geneva about the interference with his correspondence with the Committee,
and (3) to request the Permanent Mission of the Russian Federation to provide
explanations.™

The complaint

3.1  The author claims that the above-mentioned facts amount to a violation by the State
party of his rights under articles 2, 6, 7, 14, 15 and 26 of the Covenant.? In particular, he
argues that he was not tried by a competent court, in violation of articles 2, 6 and 14 of the
Covenant. He refers to articles 14 and 15 of the Covenant to complain that his sentence was
not brought into compliance with the Constitutional Court’s decision of 2 February 1999,
providing all accused with the right to have their criminal cases examined in ajury trial. He
also argues that, in violation of article 15 of the Covenant, (1) he was pardoned by the
President rather than a court, despite the fact that domestic courts are responsible for the
administration of justice in Russia; and that (2) a heavier penalty was imposed on him, as a
result of the commutation of sentences, than that which was applicable at the time of
commission of the crime, i.e. 15 years’ imprisonment. He further alleges a breach of article

10
11

12

On 10 September 2008, the author applied to the European Court of Human Rights, alleging a
violation of article 7 (no punishment without law) of the European Convention. On 17 April 2009, the
European Court of Human Rights declared the author’ s complaint inadmissible as it did not meet the
admissibility criterialaid out in articles 34 and 35 of the Convention. Having regard to al material in
its possession, the Court established that the complaints submitted by the author, insofar as they fall
within its competence, do not disclose any appearance of a violation of the rights and freedoms set out
in the Convention or its Protocols.

The author’ s submissions of 4 May 2010 have not reached the Committee.

On 24 November 2010, the Committee requested the State party to comment on the information
imparted by the author’s sister regarding his difficulty receiving and sending correspondence in
relation to the present communication due to alleged interference from prison authorities.

The author includes article 7 in hisinitial list of articles of the Covenant violated, but thereafter does
not refer to it again or explain how it is relevant to his complaint.
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26 of the Covenant, as he was denied a trial by jury in the Murmansk Region, whereas
death penalty cases were tried by jury in the nine other Russian regions.

3.2  Theauthor also complains of unlawful interference with his correspondence with the
Committee in relation to his communication, which raises issues under article 17, paragraph
1, of the Covenant.

State party’s observations on admissibility and merits

4.1 By a note verbale of 22 July 2008, the State party submitted that the decisions
adopted in the author’s case were in compliance with its international obligations and
domestic legidation, and that his allegations are unfounded. The author was sentenced to
death on 13 October 1995 by the Murmansk Regional Court. His case was considered by a
tribunal composed of a professional judge and two lay judges. On 23 January 1996, the
Supreme Court upheld his sentence on appeal. On 29 June 2004, the Sol-lletsk District
Court reviewed the author’s sentence and changed the legal classification of some of his
actions, bringing it into compliance with the law of 8 December 2003.* The court
confirmed the author’ s life imprisonment.

4.2  Pursuant to article 421 of the RSFSR Code of Criminal Procedure, any person
accused of a crime for which the death penalty is prescribed and which fals within the
jurisdiction of aterritorial, regional or acity court, as stated in article 36 of the Code, could
request that his case be examined with the participation of ajury. The author was accused
of a crime faling under the jurisdiction of such a court. However, at the time of
examination of his death penalty case, jury trials had not yet been introduced in the
Murmansk Region. According to chapter 2, part 6, of the “Fina and Transitiona
Provisions’ of the Congtitution, until the entry into force of the federal law setting out the
procedure for the examination of cases by a jury, the existing procedure of examination of
that category of cases by courtsis preserved.

4.3  Pursuant to article 8 of the Federal Law of 18 December of 2001 No. 177-FZ “On
putting into effect the Russian Criminal Procedure Code” with amendments, jury trials were
introduced in the Murmansk Region as of 1 January 2003. On 13 April 2000, the
Constitutional Court examined the constitutionality of article 421 of the RSFSR Code of
Criminal Procedure. By its decision No. 69-0, the Court held that transferring a criminal
case for consideration from a court having territoria jurisdiction over it to another court, for
the sole reason that a jury trial was unavailable in the former court, is contrary to article 47,
paragraph 1, of the Constitution. The State party further points out that, at the time of the
events, the author did not object to the examination of his criminal case by a tribuna with
the participation of two lay judges. His case was therefore considered by a tribuna of due
composition.

4.4 The State party further submits that, on 21 December 1998, the author was pardoned
by presidential decree and the death penalty was commuted to life imprisonment, whichisa
more lenient penalty. The presidential decree pardoning the author was adopted in the
exercise of the President’ s constitutional prerogative to pardon. Pardon operates outside the
framework of administration of justice in crimina cases, which requires compliance with
articles 10 and 54 of the Russian Criminal Code, proscribing the retroactive application of
the law aggravating the liability of a person. The presidential decree was issued in
compliance with articles 59 and 85 of the Russian Criminal Code, then in force, which
provides for the possibility of commutation of death sentences to life imprisonment. Article
24 of the RSFSR Criminal Code, which was in force at the time of the commission of the
crime by the author, aso provided for commutation of the death penalty to life

1 Seepara 2.7 above.
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imprisonment. Pardon is not linked to the issues of criminal responsibility or determination
of sentences, which are governed by criminal procedure provisions and decided exclusively
by courts.

45  The State party further refers to decisions of the Constitutional Court Nos. 60-0 and
61-0 of 11 January 2002 in the cases of A.G. and I.F. respectively, according to which
pardon, as an act of mercy, cannot lead to consequences which are more serious for the
convict than those provided for in criminal law establishing criminal liability and decided
by court on a specific case. Therefore, commutation, by way of pardon, of the death
sentence to alighter one (in the author’s case — to life imprisonment) under the criminal law
in force, cannot be deemed as worsening the convict’s situation.

46  According to article 413, paragraph 4(1), of the Russian Code of Criminal
Procedure, in force as of 1 July 2002, a criminal case can be reviewed in the light of newly
established circumstances, in particular, in the event that the Constitutional Court finds that
the law applied to such a case is contrary to the Constitution. The State party notes that the
author did not participate in the proceedings before the Constitutional Court that resulted in
the decision of 2 February 1999. Therefore there were no grounds under article 49 of the
Russian Code of Crimina Procedure to review his case.

4.7  The decision of the Zlatoust City Court of 29 January 2001 also does not provide
grounds for reviewing the author’s case. Court decisions do not have precedential value
under the Russian law. Furthermore, the amendments to article 24 of the Russian Criminal
Code, which provided for the possibility of commutation of the death penalty to life
imprisonment by way of pardon, were introduced by Federal Law No. 4123-1 of 17
December 1992 and came into force as of 6 January 1993. Prior to that, article 24 of the
RSFSR Criminal Code, with amendments of 28 May 1986, provided for the possibility of
commutation of the death penalty to 15 to 20 years' imprisonment. Mr. D., whose sentence
was modified by the Zlatoust City Court,* had committed the crime on 12 November 1992,
i.e. before the entry into force of the Federal Law of 17 December 1992. There is therefore
nothing in the case file to suggest that the author was deprived of his rights under the
RSFSR Criminal Code and the RSFSR Code of Criminal Procedure applicable at the time
or under the provisions of the Covenant.

Author’s comments on the State party’s observations

5.1 On 6 December 2011, the author challenged the State party’s argument that at the
time his sentence was delivered (13 October 1995), the federal law providing for the
establishment of jury trials was not enforced and there were no jury trials in the Murmansk
Region. He argues that jury trials had been introduced by virtue of the law of 16 July
1993, that is, even before the entry into force of the Russian Congtitution on 12 December
1993. By the decision of the Russian Supreme Council of 16 July 1993, jury trials were to
be introduced in nine regions by 1 January 1994 at the latest.

5.2  Theauthor argues that the State party had enough time, from 12 December 1993 (the
entry into force of the Congtitution) to 13 October 1995 (the date of delivery of his
sentence), to establish jury trials throughout the Russian Federation. The State party’s
failure to do so resulted in a violation of his rights under articles 20 and 47 of the
Constitution and article 6 of the Covenant, as he was deprived of the possibility of filing a
petition to have his case examined by a jury. The author further claims a violation of his
rights under article 19 of the Constitution and article 26 of the Covenant, protecting the

14 See para. 2.8 above.
% Seepara. 2.2 above.
% 1bid.
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right to equality before the law, as the State party’s failure to establish jury trias in the
Murmansk Region placed him at a disadvantage by comparison with the accused in the nine
regions where they could request the examination of their cases by a jury. The author
further submits that the State party’s failure to ensure the realization of his right to apply for
the examination of his case by ajury, as enshrined in article 20 of the Constitution, implies
that the Murmansk Regional Court, composed of a professional judge and two lay judges
who found him guilty on 13 October 1995, was not competent to impose the death penalty
on him. Therefore, after the entry into force, on 12 December 1993, of the Constitution,
which provides that the death penalty cannot be applied unless the criminal case is
examined by a jury, the State party should have adopted a law proscribing the death
sentence until jury trials are created throughout Russia. However, such a law was adopted
only after the Constitutional Court’s decision of 2 February 1999, which was prompted by
citizens claims aleging violations of their rightsto ajury trial.

5.3 The author further maintains that commutation of the death penalty to life
imprisonment is unlawful, as, pursuant to the RSFSR Criminal Code in force at the time of
the commission of the crime, imprisonment could not exceed 20 years.

54  With reference to the Constitutional Court’s decision of 2 February 1999, the author
notes that Mr. F.’s sentence,”” which prompted this decision, was subject to review. This
implies, according to the author, that the Constitutional Court acknowledged that (1) Mr.
F.’s death sentence had been handed down in breach of the Constitution and that (2) the
breach had occurred before the Constitutional Court’s decision of 2 February 1999. Given
that the author, like Mr. F., was sentenced to death before the decision of 2 February 1999,
the author claims a violation of his rights to equality before the law and to equal protection
before the law, under article 19 of the Constitution and article 26 of the Covenant. The
author further maintains that such a violation should lead to a review of his case due to
newly established circumstances, under article 413, paragraph 4(1), of the Russian Code of
Criminal Procedure. He challenges the State party’s argument that the outcome of the
constitutional proceedings is inapplicable to his case since he did not participate therein. He
refers to the decision of the Zlatoust City Court of 29 January 2001, whereby the sentence
of another prisoner, Mr. D., was brought into compliance with the Constitutional Court’s
decision, notwithstanding the fact that he not did participate in the constitutional
proceedings either.*®

5,5 The author further refutes the State party’s argument that at the time of the
commission of the crime by Mr. D., the law provided for the possibility of commutation of
the death penalty to 15 to 20 years' imprisonment, whereas at the time of the commission of
the crime by the author, the law provided for its commutation to life imprisonment. He
argues that this provision is contrary to article 21 of the RSFSR Criminal Code as life
imprisonment is not listed among the types of penalties contained therein. Therefore, the
President cannot, in exercise of his right to pardon, assign a penalty which has no basis
under domestic law.

5.6 Inthe light of the above, the author requests that the State party bring his sentence
into compliance with the Constitutional Court’s decision of 2 February 1999, as done by the
Zlatoust City Court with respect to Mr. D. Alternatively, the author requests that, in
accordance with the said decision, his sentence be reviewed, quashed and transferred to the
Murmansk Regional Court for reconsideration with the participation of a jury, given that
jury trials were established throughout the Russian Federation as of 1 January 2010.

1 Seepara. 2.5 above.
8 Seepara 2.8 above.
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5.7  The author adduces to his submission an open letter addressed to the Chairperson of
the Supreme Court by a lawyer from Stavropol, Russia, which refers to difficulties in the
application of the Constitutional Court’s decision of 2 February 1999 to death sentences,
which became final prior to this date.

Additional observations by the State party

6.1 By note verbale of 21 February 2011, the State party submitted that since 23 May
2001, the author has been serving his prison sentence in Correctional facility No. 6 of the
Administration of the Federal Penitentiary Service in the Orenburg Region
(HMcnpasumenvras konononuss Ne 6 Vnpaenenus @edepanvroii Cuyocovl Hcnonnenus
Haxazanuti Poccuuu no Openbypeckoii oonacmu, UK-6, hereinafter “1K-6"). During this
period, the author has sent 87 pieces of correspondence to various domestic authorities and
non-governmental organizations, including three |etters addressed to the Committee'® and a
letter addressed to the Organization of the United Nations.®® No delays in processing or
sending the author’s correspondence have been recorded by the prison administration. The
author has been duly informed that his correspondence has been dispatched, which is
confirmed by his signature on supporting documents. According to the IK-6 administration,
no correspondence from the Committee has been received to the author’ s attention.

6.2 The State party further submits that the author has never complained of any
interference with sending or receiving his correspondence while serving his prison sentence
in 1IK-6. In addition, a service check conducted by the prison authorities further to the
Committee’s query®* demonstrated no indication of a violation of the author’s rights to
suggestion, submission and complaint, as protected under article 12 of the Russian Code of
Criminal Procedure.

Further submissions by the author

7.1 On 6 December 2011, the author added that he had received five letters from the
Committee requesting him to submit comments on the State party’s submissions. The last
letter was received on 2 December 2011. He notes that he has replied to the first four
letters, which is partly confirmed by the State party’ s submission of 21 February 2011.

7.2  The author confirms the State party’s finding that he has sent three letters to the
Committee through the IK-6 prison authorities. These letters contained his comments on the
State party’ s observations of 22 July 2008. The last |etter was registered under No. 56/5 A-
54 and dispatched on 28 July 2010. The author sent copies of these letters to his sister and
instructed her to send them to the Committee. It appears that neither his sister nor the
Committee received these letters. His sister therefore complained of interference with his
correspondence (on 31 August 2010) and the Committee requested the State party to
comment on the situation (on 24 November 2010).

7.3  The author adds that in early December 2010, the IK-6 prison authorities informed
him of the Committee's request of 24 November 2010. According to the State party’s
submissions of 21 February 2011, the author confirmed in writing that the prison authorities
did not interfere with his correspondence. The prison authorities sent al his letters to the
Committee and his sister, and informed him of the registration numbers thereof. The author

19
20
21

Two letters, Nos. 56/4-A-54 of 8 and 18 June 2009, and letter No. 56/5-A-54 of 28 July 2010.
Letter No. 56/4-A/114 of 30 November 2009.

On 24 November 2010, the Committee requested the State party to comment on the information
imparted by the author’s sister regarding his difficulty receiving and sending correspondence in
relation to the present communication, due to alleged interference from the prison authorities (see
para. 2.11 above).
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further reiterates that he is unable to explain why these letters have not reached the
addressees.

I ssues and proceedings before the Committee

Consideration of admissibility

8.1 Before considering any claims contained in a communication, the Human Rights
Committee must, in accordance with rule 93 of its rules of procedure, decide whether or not
it is admissible under the Optional Protocol to the Covenant.

8.2  The Committee has ascertained, as required under article 5, paragraph 2 (a), of the
Optiona Protocol, that the same matter is not being examined under another procedure of
international investigation or settlement. The Committee notes that a similar claim filed by
the author was declared inadmissible by the European Court of Human Rights on 17 April
2009. It observes however that the matter is no longer pending before another procedure of
international investigation or settlement and that the Russian Federation has not entered a
reservation to article 5, paragraph 2 (a), of the Optional Protocol. Therefore, the Committee
is not precluded by article 5, paragraph 2 (a), of the Optional Protocol from considering the
present communication.

8.3  The Committee notes that the author claims that there has been a violation of his
rights under article 2 of the Covenant, without clarifying the nature of the violation of this
provision. It observes that the provisions of article 2 of the Covenant, which lay down
general obligations for States parties, cannot, in isolation, give rise to a clam in a
communication under the Optional Protocol.?? However, insofar as the author invokes
article 2 along with article 14 as the basis for a claim that he was discriminatorily denied
the right to jury tria, the Committee considers the claim sufficiently substantiated for
purposes of admissibility.

84  The Committee takes note of the author’s claim that his rights under article 7 of the
Covenant have been violated. However, in the absence of any information or evidence in
support of this claim, the Committee finds it insufficiently substantiated for purposes of
admissibility, and declares it inadmissible under article 2 of the Optional Protocol.

8.5 The Committee takes note of the author’'s sister’s clam regarding the alleged
interference by IK-6 prison authorities with the author’s correspondence related to the
present communication, which potentially raises issues under article 17 of the Covenant.
The Committee notes that, as submitted by the State party and acknowledged by the author,
the latter has never complained of interference with his correspondence to the IK-6 prison
authorities during the relevant period. The Committee also notes that the State party
conducted an official verification of these allegations, and it was established that the prison
authorities had processed and dispatched the author's incoming and outgoing
correspondence in a timely manner and notified him thereof, which is confirmed by his
signature.®* It further observes that the author does not refute the above arguments of the
State party and confirmed that it has received and replied to all the Committee’s
correspondence on his case.”® Under such circumstances, the Committee cannot conclude

2 See, inter alia, communications No. 316/1988, C.E.A. v. Finland, decision of 10 July 1991, para. 6.2;
No. 802/1998, Rogerson v. Australia, Views adopted on 3 April 2002; and No. 1213/2003, Sastre
Rodriguez et al v. Spain, decision of 28 March 2007, para. 6.6.

B See para. 2.11 above; communication No. 512/1992, Pinto v. Trinidad and Tobago, Views adopted on
16 July 1996, para. 8.5.

2 Seeparas. 6.1 and 6.2 above.

% Seeparas. 7.1to 7.3 above.
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that the fact that the author’s letter of 4 May 2010 has not reached it is attributable to the
State party’s authorities. Therefore, the Committee considers that this part of the
communication is insufficiently substantiated for purposes of admissibility, and declares it
inadmissible under article 2 of the Optional Protocol.

8.6 The Committee considers that the author’s remaining claims raise issues under
articles 2, 6, 14 (1), 15 (1), and 26 of the Covenant, have been sufficiently substantiated for
purposes of admissibility, and proceeds to their examination on the merits.

Consideration of the merits

9.1  The Human Rights Committee has considered this communication in the light of all
the information received, in accordance with article 5, paragraph 1, of the Optional
Protocol.

9.2  The Committee notes that the author’s claims (1) that he was not afforded a trial by
jury; (2) that the domestic courts failed to bring his death sentence into compliance with the
Constitutional Court’s decision of 2 February 1999; and (3) that his pardon was decided by
the President and not by a court, raise issues under article 14, paragraph 1, of the Covenant,
in particular regarding the right to a fair hearing by a competent tribunal, as established by
law.

9.3  Asregards the unavailability of ajury tria in the author’s case, the Committee takes
note of the State party’s argument that his sentence was handed down on 13 October 1995
by a court composed of one professional judge and two lay judges, and that this was due to
the fact that, at that time, trials by jury had not yet been introduced in the Murmansk
Region. The State party further pointed out that, at the material time, the author did not
object to the examination of his criminal case by a court of such composition and that this
remained unrefuted by the author. The Committee also notes the State party’s explanation
that the author’s case was considered by a competent tribunal established by law, since,
according to chapter 2, part 6, of the “Fina and Transitional Provisions’ of the
Constitution, the previous procedure for examination of that category of cases by courts
was preserved until the entry into force of the federal law setting out the procedure for the
examination of cases by a jury. The Committee also takes note of the State party’s
reference to the Constitutional Court’s decision of 13 April 2000, according to which
transferring a criminal case for consideration to a court other than the court having
territoria jurisdiction over it, for the sole reason that a jury trial is unavailable in the latter,
would amount to a violation of the constitutional right to have one’s case considered by a
competent court.?® In light of these explanations, the Committee considers that the author’s
case was examined by a competent tribunal within the meaning of article 14, paragraph 1,
of the Covenant.”’

9.4  Asregards the aleged failure of the domestic courts to review the author’s death
sentence on the basis of the Constitutional Court’s decision of 2 February 1999, the
Committee observes that, in essence, the author challenges the temporal application of the
Constitutional Court decision and the failure to follow the example of the Zlatoust City
Court. As such, this claim relates to the interpretation of domestic law. The Committee
reiterates its jurisprudence that the evaluation of facts and evidence and interpretation of
domestic legidation is in principle a matter to be decided by the courts of States parties,

26
27

See paras. 4.2 and 4.3 above.
See communication No. 1861/2009, Bakurov v. Russian Federation, Views adopted on 25 March
2013, para. 10.3.
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unless the determination was clearly arbitrary or amounted to a denial of justice.?®
However, the author has not shown that such is the case in the decision of the Sol-lletsk
District Court of the Orenburg Region,”® which reviewed his sentence. In particular, the
Committee recalls that the Congtitutional Court ruled that from the moment of the entry
into force of its decision (2 February 1999) and until the adoption of a federal law ensuring
the exercise of the right of the accused liable to the death penalty to be tried by a jury, the
imposition of the death penalty was no longer permissible. The Committee takes note of the
State party’s argument that the decision does not have retroactive effect and that death
sentences handed down prior to its entry into force (i.e., prior to 2 February 1999) were not
subject to review on the basis of the decision. The Committee observes that the author was
sentenced to death on 13 October 1995, over three years and seven months before the entry
into force of the said decision, and that therefore the decision cannot serve as a legal basis
for the review of his sentence. The Committee also takes note of the State party’ s argument
that the decision of the Zlatoust City Court involved an individual who, unlike the author,
had been convicted of a crime committed prior to a relevant amendment to the Criminal
Code in 1992. In the light of the above, the Committee is satisfied that there has been no
indication of arbitrariness or denial of justice in the present case.

9.5 Asregards the author’ s objection to the commutation of his sentence by presidential
decree rather than by a court, the Committee notes the State party’s arguments that the
decree was adopted in the exercise of the President’s constitutional prerogative to pardon,
and carried out in compliance with articles 59 and 85 of the Russian Code of Criminal
Procedure, in force at the time of the pardon, and article 24 of the RSFSR Code of Criminal
Procedure, in force at the time of commission of the crime, which both provide for the
possibility of commutation of the death penalty to life imprisonment.*® The Committee
recalls that the discretionary power of commutation, which is specifically contemplated in
relation to death sentences by article 6, paragraph 4, of the Covenant, may be vested in a
Head of State or other executive body without infringing article 14.3* The Committee has
no basis for finding the State party’s position, — that the executive power of pardon is
consistent with its Constitution — arbitrary.

9.6 Inthelight of the above considerations, the Committee finds that the materials on
file do not permit it to conclude that the author’s rights under article 14, paragraph 1, of the
Covenant, have been violated in the present case.

9.7  With regard to the author’s claim under article 6 of the Covenant, the Committee
observes that, on 21 December 1998, the author was pardoned by presidential decree and
his death sentence imposed on 13 October 1995 commuted to life imprisonment. In the
circumstances, the Committee will not examine separately the author’s claims under this
provision of the Covenant.®

9.8  The Committee notes the author’s claim that the commutation of his death sentence
to life imprisonment amounts to a violation of his rights under article 15, paragraph 1, of
the Covenant. The Committee notes in this respect the author’s arguments that (1) the

% Seg, e.g., communication No. 967/2001, Valentin Ostroukhov v. the Russian Federation, decision
adopted on 31 March 2005, para. 6.4.

® Seeparas. 2.7 and 2.9 above.

% Seepara 4.4 above.

31 See general comment No. 32 (2007) on the right to equality before courts and tribunals and to a fair
trial, Official Records of the General Assembly, Sixty-second Session, Supplement No. 40, vol. |
(A/62/40 (Val. 1)), annex VI, para. 17; communication No. 845/1998, Kennedy v. Trinidad and
Tobago, Views adopted 26 March 2002, para. 7.4.

% See, e.g., communication No. 1861/2009, Bakurov v. Russian Federation, Views adopted on 25
March 2013, para. 10.5.
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Congtitutional Court’s decision of 2 February 1999 outlawed the death penalty and
therefore the sanction for the crime he committed was reduced (maximum 15 or 20 years
imprisonment);* (2) as a consequence of the presidential pardon, a heavier penaty was
imposed on him than that which was applicable at the time of commission of the crime; and
(3) his pardon should have been decided by a court.

9.9 The Committee observes that article 15, paragraph 1, of the Covenant regards the
nature and the purpose of the penalty, its characterization under national law and the
procedures regarding the determination and the enforcement of the penalty as part of the
criminal proceedings. The Committee further notes that pardon is in essence humanitarian
or discretionary in nature, or motivated by considerations of equity, not implying that there
has been a miscarriage of justice.® It points out that, as argued by the State party, the death
penalty could be commuted to life imprisonment under both the law in force at the time of
the crime and the law in force at the time of the pardon, and that the power of commutation
was vested in the president by the Constitution at all relevant times.® It also notes that, in
any event, life imprisonment cannot be seen as congtituting a heavier penalty than the death
penalty. The Committee therefore concludes that there has been no violation of article 15,
paragraph 1, of the Covenant.®®

9.10 The Committee further notes that the author also claims that there has been a
violation of hisrights under article 26 of the Covenant, as he was not afforded the option of
having his case examined by a jury, whereas this option was offered to accused persons
liable to the death penalty in other Russian regions. The Committee takes note of the State
party’s reference to chapter 2, part 6, of the “Final and Transitional Provisions’ of the
Congtitution of the Russian Federation, setting out that until the entry into force of the
federal law establishing the procedure for jury trials, the existing procedure for examination
of that category of cases by courts should be preserved.*” It further notes that jury trials
were initially introduced in nine Russian regions but that the Murmansk Region was not
one of them.®® According to the information provided by the State party, trial by jury was
introduced in the Murmansk Region as of 1 January 2003, pursuant to article 8 of the
Federal Law of 18 December 2001.* The Committee recalls its jurisprudence™ to the effect
that while the Covenant contains no provision establishing a right to a trial by jury in
criminal cases, if such aright is provided under the domestic law of a State party, and is
granted to some persons charged with crimes, it must be granted to others similarly situated
on an equal basis. If distinctions are made, they must be based on objective and reasonable
grounds. The Committee notes that the availability of a jury tria is governed by federa
law, but that, until the above-mentioned law of 18 December 2001, there was no federal
law on the subject. The Committee considers that the fact that a federal State permits
differences among the federal units in respect of jury trial does not in itself constitute a
violation of article 26 of the Covenant.* Since the author has not provided any information

% Theauthor refersto 15 years' imprisonment in paragraph 3.1 above but to up to 20 years

imprisonment in paragraph 5.3 above.

3 See communication No. 1425/2005, Marz v. Russian Federation, Views adopted on 21 October 2009,
para. 6.6.

% Seepara 4.4 above.

% See communication No. 1861/2009, Bakurov v. Russian Federation, para. 10.9.

3" Seepara 4.2 above.

¥ Seepara 2.2 above.

® Seepara 4.3 above.

40" See communications Nos. 1861/2009, Bakurov v. Russian Federation, para. 10.6.and No. 790/1997,
Cheban et al. v. Russian Federation, Views adopted on 24 July 2001, para. 7.2.

41 See communications Nos. 1861/2009, Bakurov v. Russian Federation, para. 10.6 and No. 1425/2005,
Marzv. Russian Federation, para. 6.3.
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to the effect that jury trials have been held in death-penalty cases in the Murmansk Region
to substantiate a difference in treatment between him and other accused persons, the
Committee cannot conclude that there has been a violation of his rights under article 26 of
the Covenant. For similar reasons, the Committee finds no violation of the author’s rights
under article 2, paragraph 1, read in conjunction with article 14 of the Covenant.

10. The Human Rights Committee, acting under article 5, paragraph 4, of the Optional
Protocol to the International Covenant on Civil and Political Rights, is of the view that the
facts before it do not reveal a breach of any provision of the Covenant.

[Adopted in English, French and Spanish, the English text being the original version.
Subsequently to be issued also in Arabic, Chinese and Russian as part of the present report.]
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D. Communication No. 1795/2008, Zhirnov v. Russian Federation
(Views adopted on 28 October 2013, 109th session)*

Submitted by: Oleg Anatolevich Zhirnov (not represented
by counsel)

Alleged victim: The author

Sate party: Russian Federation

Date of communication: 3 September 2004 (initial submission)

Subject matter: Unfair trial

Procedural issue: None

Substantive issues: Right to have adequate time and facilities for

the preparation of a criminal defence, to
communicate with a counsel of hisown
choosing and to have legal assistance
assigned to him, in any case where the
interests of justice so require

Articles of the Covenant: 14, paragraphs 3 (b) and (d)

Article of the Optional Protocol: None

The Human Rights Committee, established under article 28 of the Internationa
Covenant on Civil and Political Rights,

Meeting on 28 October 2013,

Having concluded its consideration of communication No. 1795/2008, submitted to
the Human Rights Committee by Mr. Oleg Anatolevich Zhinov under the Optional Protocol
to the International Covenant on Civil and Political Rights,

Having taken into account all written information made available to it by the author
of the communication and the State party,

Adopts the following:

Viewsunder article 5, paragraph 4, of the Optional Protocol

1. The author of the communication is Mr. Oleg Anatolevich Zhirnov, a Russian
citizen born in 1972, in prison in the Russian Federation at the time of the submission. He
alleges that he is a victim of violations by the State party* of his rights under article 14,
paragraphs 3 (b) and (d), of the International Covenant on Civil and Political Rights. The
author is unrepresented.

* The following Committee members participated in the examination of the present communication:
Mr. Yadh Ben Achour, Mr. Ahmad Amin Fathalla, Mr. Kheshoe Parsad Matadeen, Sir Nigel Rodley,
Mr. Fabidn Omar Salvioli, Mr. Yuva Shany, Mr. Konstantine Vardzelashvili, Mr. Lazhari Bouzid,
Mr. Walter Kalin, Mr. Yuji lwasawa, Mr. Cornelis Flinterman, Ms. Zonke Zanele Mgjodina, Mr.
Gerald L. Neuman, Mr. Victor Manuel Rodriguez-Rescia, Ms. Anja Seibert-Fohr and Ms. Margo
Waterval.

! The Optional Protocol entered into force for the Russian Federation on 1 January 1992.

40 GE.14-09602



A/69/40 (Val. I, Part One)

Factual background

2.1  The author submits that, on an unspecified date, he was arrested and charged with
murder, extortion and kidnapping. He claims that when in July 2000 an investigator from
the Volzhskaya Prosecutor’s Office of Samara region, Mr. Vasyaev, formally presented
him with the evidence against him (the so-called process of “familiarization with the
criminal case”), this occurred in the absence of hisfirst lawyer, Ms. Gordeeva. He submits
that he and his lawyer were separately acquainted with the criminal file, despite the author
having expressly requested that familiarization be carried out together with his lawyer. He
states that this contravened article 49, part 5, of the Code of Criminal Procedure, asthenin
force, which made it obligatory for a lawyer to participate in the criminal proceedings in
any case where the accused was charged with an offence for which the death penalty could
be imposed. The author was charged inter alia with having committed a crime under article
102 of the Criminal Code (premeditated murder under aggravated circumstances), which
was at the time punishable by the death penalty.

2.2  On an unspecified date, the author, together with other co-accused, complained
about the above matter to the Criminal Division of the Saratov Regional Court and
requested that his criminal case be returned for a supplementary investigation.? He also
requested, inter alia, that he and his second lawyer, Ms. Abramova, be acquainted with all
the case file materias, since Ms. Abramova had been retained by him only on 6 May 2000.
On 12 May 2000, the Criminal Division of the Saratov Regiona Court concluded that
substantial violations of the criminal procedure law had been committed by the
investigation authorities and that the case should be returned for a supplementary
investigation to rectify the procedural deficiencies identified. The court specifically stated
that in cases where a lawyer participates in criminal proceedings, the investigator should
present all case file materials to the accused and his lawyer, unless the accused or his
lawyer request to be acquainted with the case file separately.

2.3 The supplementary investigation was completed on 20 June 2000. The author
submits that, contrary to the 12 May 2000 decision of the Criminal Division of the Saratov
Regiona Court, he was again familiarized with part of the case file materials in the absence
of his lawyer. On an unspecified date in July 2000, the author’'s second lawyer, Ms.
Abramova, successfully passed an examination to become a magistrate judge and could no
longer act as defence attorney. Despite the author’s numerous oral motions either to assign
anew lawyer to him or to adjourn the familiarization with the case file,® the investigator in
charge continued to formally present him with the case file in the absence of a lawyer.
Specifically, on 18, 19, 20 and 21 July, the author was presented with parts of volumes 6
and 7, and with volumes 12, 13 and 14, of his case file in the absence of a lawyer. On 21
July 2000, the author’s third lawyer, Mr. Nekhoroshev, was retained. On 24 July 2000, the
author was familiarized with volume 15 of his case file separately from Mr. Nekhoroshev.
In addition, the investigator did not present certain video evidence to the author, despite his
numerous oral motions to view this together with his lawyer. Consequently, the author saw
the said video evidence for the first time only during the court proceedings. Transcripts of
the video were admitted by the court as evidence.

24  0On 29 August 2000, during a trial hearing, the author complained about this matter
to the Criminal Division of the Saratov Regional Court.* The author’s third lawyer, Mr.

It transpires from the procedural decision of the Criminal Division of the Saratov Regional Court that
the author’ s request was supported by the public prosecutor.

Referenceis made to article 49, part 4, of the Criminal Procedure Code.

It transpires from the trial transcript that the composition of the Criminal Division of the Saratov
Regional Court on 29 August 2000 was different from that of 12 May 2000.
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Nekhoroshev, added that each of the preceding lawyers had represented his client at
different stages of the proceedings and that he had acquainted himself with all case file
materials, whereas the author had been presented only with part of the case file, in Mr.
Nekhoroshev’ s absence. The author explained to the court that there should be a certificate
dated 13 August 2000 in his case file confirming that his previous lawyer Ms. Abramova
had successfully passed an examination to become a magistrate judge and that he had
subsequently retained Mr. Nekhoroshev as his new defence counsel. The public prosecutor
commented on the author’s intervention and stated that there was no data confirming that
the lawyer Ms. Abramova had indeed been appointed as a magistrate judge. The court
adjourned the author’s motion to be familiarized with the case file together with Mr.
Nekhoroshev, pending verification of the information provided with regard to Ms.
Abramova. Ultimately, the matter was never decided by the Criminal Division of the
Saratov Regional Court.®

25 On 1 November 2000, the author was found guilty of premeditated murder under
aggravated circumstances (art. 102 of the Criminal Code) and of three other charges under
article 146 (2 and 3); article 126 (2), and article 148 (2), of the Crimina Code by the
Saratov Regional Court and sentenced to 11 years imprisonment. The author’s cassation
appeal was dismissed by the Criminal Division of the Supreme Court on 25 April 2001. His
request for areview in the order of supervision to the Supreme Court was dismissed on 17
July 2003. The Supreme Court stated that it had not identified any violations of the
procedural law which would provide grounds for altering the sentence handed down by the
first instance court. The author’s appeal of the 17 July 2003 decision of the Supreme Court
was dismissed by the Deputy Chair of the Supreme Court on 12 November 2003.

The complaint

3.1  The author claims a violation of his rights under article 14, paragraph 3 (b) and (d),
to have adequate time and facilities for the preparation of his defence, to communicate with
counsel of hisown choosing, and to have legal assistance assigned to him in any case where
the interests of justice so require. The entire case file consisted of 19 volumes, many of
which were over 200 pages. Pursuant to article 201, part 6, of the Criminal Procedure Code,
asthenin force, the investigator established a tight schedule, according to which the author
was allocated only one day (four to five working hours a day) to familiarize himself with
one of the volumes of the case file. After his second lawyer withdrew from the case, the
author had to review certain volumes of the case file himself on 18, 19, 20, 21 and 24 July
2000. When the author subsequently retained another defence lawyer, he requested to be
alowed to familiarize himself with the same case file materials once again in the presence
of hislawyer, but this request was refused.

3.2  The author maintains that, in the absence of a lawyer, he could not obtain expert
legal advice on the content of the case file materials immediately after familiarizing himself
with them. Additionally, the author was unable to meet the tight schedule imposed by the
investigator as he was not allowed to make copies of the case file but had to take notes by
hand and, on 2 August 2000, had to sign a protocol for “completion of familiarization with
the case file’ without, in fact, having familiarized himself in full with all the prosecution
evidence. The author noted in this protocol the number of volumes that he had reviewed in
the lawyer’ s presence and the number of volumes that he had not seen at al. He claims that
he was deprived of the right to obtain expert legal advice on the content of certain case file
material prior to trial and of the opportunity to, jointly with his lawyer, in atimely manner,
file motions on matters vital for his defence and for the determination of the case at trial

The information in this paragraph, including the fact that the motion was never decided by the court,
is supported by the trial transcript presented by the author as evidence.
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(for example, regquesting to summon additional witnesses and appoint additional forensic
experts). The author concludes that the violation of his right to defence had a negative
impact on the legality and validity of his sentence, as he was denied the possibility to
defend himself by al lawful means and methods.

State party’s observations on merits

4.1  On 29 October 2008, the State party submits that the author’s complaints regarding
violations of his procedural rights to defence had been reviewed on numerous occasions by
the Prosecutor General’ s Office and that no violations had been found. The State party also
submits that his case had been reviewed by all court instances, including the Constitutional
Court, and that neither of them had found a violation of hisrights. It further submits that the
author’s contention that he had to acquaint himself with the case file in the absence of his
lawyer is not consistent with the facts. According to a protocol of 21 June 2000, the
accused was informed of the termination of the preliminary investigation and had his right
to review the case file personally and together with his attorney explained to him in the
presence of his lawyer, Ms. Abramova. The review of the case file by the author and his
lawyer started on 22 June 2000. On 30 June 2000, the author was warned in writing by the
investigating officer that it was unacceptable to protract the review of the case file. Since
the investigating officer considered that the author was deliberately protracting the review,
the investigating officer issued an order on 6 July 2000 giving the author a deadline of 28
July 2000 to acquaint himself with the case file. On 18 July 2000, the author requested to be
represented by another lawyer, Mr. Nekhoroshev, and the review of the file continued
accordingly with the participation of the above lawyer.

42 The State party further submits that on 29 August 2000 the court rejected the
author’s motion to return the case for additional investigation on the ground that his right to
familiarize himself with the case file had been violated. Accordingly the State party
mai ntains that there was no violation of the author’s rights under article 14, paragraph 3 (d),
of the Covenant.

Author’s comments on the State party’s observations

5. On 28 November 2008, the author submits that he started reviewing the case file and
preparing his defence together with his lawyer Ms. Abramova on 22 June 2000. By way of
preparation, they were making notes and copying the addresses of the prosecution witnesses
and the interrogation protocols. On 30 June 2000, the investigator warned the author that it
was unacceptable to protract the review of the case file. The author explained that he
suffers from myopia and that a doctor had advised him to take 15-minute breaks from
reading every hour, that copying protocols took time and that he had had no intention of
protracting the case file review. Regardless of his explanations, on 6 July 2000, the
investigator imposed a deadline of 28 July 2000 for reviewing the file. The author reiterates
that he had one day to review, on average, 200 pages and that he could not manage to
adequately prepare his defence in the short time allocated. He also reiterates that, on 29
August 2000, during the court hearing, he submitted a motion claiming that his right to
acquaint himself with the case file in the presence of his lawyer had been violated, but that
the court never ruled on that motion.

State party’sfurther observationson the merits

6.1 On 9 June 2009, the State party submits that the author's submission of 28
November 2008 does not contain any new information. It further submits that the author’s
crimina case had been examined by the court and returned for additional investigation on
two occasions and that the author had had two opportunities to familiarize himself with the
case file, once between 1 February and 12 April 1999 and again between 6 January and 7
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April 2000. The author was presented with the case file for a third time between 22 June
2000 and 28 July 2000. On that occasion the review of the case file began with one defence
attorney and was completed with another, because the author refused the services of Ms.
Abramova. The State party submits that the author’s argument that on 13, 20, 21 and 24
July 2000 he reviewed case file materials without his lawyer(s) are contrary to the
information contained in the schedule for review of the case file.®

6.2  Concerning the author’s alegation that he was not given sufficient time to acquaint
himself with the case file, the State party submits that according to article 201 of the
Criminal Procedure Code that was in force at the time, the investigator had the right to issue
a ruling, approved by the prosecutor, establishing a deadline for review of the case file
should the accused and his counsel conspicuously protract the review. The State party
maintains that the accused conspicuously protracted the review of the case file,” and that
contrary to his submission on 29 August 2000 the court reviewed and rejected his motion
that his right to familiarize himself with the case file had been violated.

Author’sfurther submission

7. On 6 December 2009, the author presented to the Committee copies of the last page
of the protocol on the completion of the review of the case file, parts of the schedule for
case file review established by the investigator and parts of the investigator’s ruling giving
the author a deadline for review of the case file. The copy of the protocol presented by the
author includes a note from him to the effect that he had not fully acquainted himself with
the case file, that on 13, 20 and 21 July 2000 his defence attorney was not present and that
he would like to review the video evidence together with his lawyer. A note from the
lawyer, Mr. Nekhoroshev, reads that he had read the entire casefile.

State party’sfurther observations on the merits

8. On 13 August 2010, the State party reiterates its previous observations and submits
that the schedule for review of the case file bears the signatures of both the author and his
attorneys and that the above contradicts the note that he made at the end of the protocol on
the completion of the review.

I ssues and proceedings before the Committee

Consideration of admissibility

9.1 Before considering any claims contained in a communication, the Human Rights
Committee must, in accordance with rule 93 of its rules of procedure, decide whether or not
it is admissible under the Optional Protocol to the Covenant.

9.2 The Committee notes, as required by article 5, paragraph 2 (a), of the Optional
Protocol, that the same matter is not being examined under any other procedure of
international investigation or settlement.

9.3 The Committee notes that the State party did not raise any objections to the
admissibility of the communication. The Committee declares the communication

® The State party maintains that according to the schedule on 13 July 2000 the author and his first
lawyer reviewed volume 11 of the case file, that on 20, 21 and 24 July 2000 the author and his second
lawyer reviewed volumes 12, 14 and 15 of the case file and that the above was evidenced by the
signatures of the author and his lawyers. No copy of the schedule is presented by the State party.

" The State party submits that on 26, 27, 28, 29 and 30 June the author reviewed 22, 9, 16 and 31 pages
respectively and that over the next four days he reviewed 26, 68, 18 and 2 pages respectively.
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admissible insofar as it appears to raise issues under article 14, paragraphs 3 (b) and (d), of
the Covenant, and proceeds to its consideration on the merits.

Consideration of the merits

10.1 The Human Rights Committee has considered this communication in the light of all
the information received, in accordance with article 5, paragraph 1, of the Optional
Protocol.

10.2 The Committee takes note of the author’s allegations that he did not have adequate
time and facilities for the preparation of his defence and could not communicate with
counsel of his own choosing, since he was mandated to review the entire case file,
consisting of 19 volumes (over 4,000 pages), in 37 days, did not manage to review all case
materials and was not allowed to familiarize himself with certain case file materials in the
presence of his attorney(s). The Committee also notes the State party’ s observation that the
author’s allegations that he had to review parts of the case file in the absence of his defence
attorney were contradicted by his and his lawyer’'s signatures on the case file review
schedule. The Committee, however, observes that the author had made a note stating that he
had not managed to review the entire case file at the end of the case file review schedule.
The Committee also observes that from the transcript of the trial hearing of 29 August 2000
in the Saratov Regional court it transpires that the author’s lawyer confirmed the author’s
allegations that the latter had not had sufficient time to review the entire case file.

10.3 The Committee recalls that paragraph 3 (b) of article 14 provides that accused
persons must have adequate time and facilities for the preparation of their defence and to
communicate with counsel of their own choosing. This provision is an important element of
the guarantee of a fair trial and an application of the principle of equality of arms.® The
Committee further notes that, in its 12 May 2000 decision, the State party’s Saratov
Regional Court had ruled that the fact that the author was presented with certain case
materials in the absence of his defence lawyer constituted a violation of the domestic
criminal procedure and for that reason returned the case for additional investigation. The
Committee also notes that from the transcript of the subsequent trial it appears that the same
court had failed to rule on an identical motion and proceeded to convict the author. The
Committee further notes the State party’s submission that the court had rejected the above
motion, but did not submit documentary evidence in support of its contention.

10.4 The Committee observes that the author was not provided with the opportunity to
make copies of the case file materials and that the limited time granted for review did not
alow him to take notes by hand. Furthermore, he did not have the opportunity to review
parts of the casefile at al, including video evidence that he saw for the first time during the
trial. The Committee also notes that on 13, 20 and 21 July 2000, the author was denied the
opportunity to review certain case files in the presence of his lawyer, as he was entitled to
under domestic procedure law. Taking into consideration the seriousness of the charges
against the author, one of which was punishable by death at the time of the proceedings, the
Committee considers that the author was not provided with adequate time and facilities for
the preparation of his defence and that his rights under article 14, paragraph 3 (b) of the
Covenant have thus been violated.

10.5 Inthelight of the above finding, the Committee decides not to examine the author’s
claim of aviolation of article 14, paragraph 3 (d), of the Covenant.

Human Rights Committee general comment No. 32 on the right to equality before courts and tribunals
and to afair tria, para. 32, Official Records of the General Assembly, Sixty-second Session,
Supplement No. 40, vol. | (A/62/40 (Val. 1)), annex V1.
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11.  The Human Rights Committee, acting under article 5, paragraph 4, of the Optional
Protocol to the International Covenant on Civil and Political Rights, is of the view that the
facts before it disclose a violation by the State party of the author’s rights under article 14,
paragraph 3 (b), of the Covenant.

12.  In accordance with article 2, paragraph 3 (a), of the Covenant, the State party is
under an obligation to provide the author with an effective remedy, including adequate and
appropriate compensation. The State party is also under an obligation to take steps to
prevent similar violations occurring in the future.

13.  Bearing in mind that, by becoming a party to the Optional Protocol, the State party
has recognized the competence of the Committee to determine whether there has been a
violation of the Covenant or not and that, pursuant to article 2 of the Covenant, the State
party has undertaken to ensure to al individuals within its territory or subject to its
jurisdiction the rights recognized in the Covenant and to provide an effective and
enforceable remedy when it has been determined that a violation has occurred, the
Committee wishes to receive from the State party, within 180 days, information about the
measures taken to give effect to the Committee's Views. The State party is also requested
to publish the present Views and to have them widely disseminated in the official language
of the State party.

[Adopted in English, French and Spanish, the English text being the original version.
Subsequently to be issued also in Arabic, Chinese and Russian as part of the present report.]
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E. Communication No. 1796/2008, Zerrougui v. Algeria
(Views adopted on 25 July 2013, 108th session)*

Submitted by: Ahmed Zerrougui (represented by Track
Impunity Always (TRIAL))

Alleged victims: Benattia Zerrougui (the author’s brother) and
the author

Sate party: Algeria

Date of communication: 18 June 2008 (initial submission)

Subject matter: Enforced disappearance

Procedural issue: Exhaustion of domestic remedies

Substantive issues: Right to life, prohibition of torture and cruel

or inhuman treatment, right to liberty and
security of person, respect for the inherent
dignity of the human person, recognition as a
person before the law and right to an
effective remedy

Articles of the Covenant: Articles 2 (para. 3), 6 (para. 1), 7, 9 (paras. 1-
4), 10 (para. 1) and 16

Article of the Optional Protocol: Article 5 (para. 2 (b))

The Human Rights Committee, established under article 28 of the Internationa
Covenant on Civil and Political Rights,

Meeting on 25 July 2013,

Having concluded its consideration of communication No. 1796/2008, submitted to
the Human Rights Committee by Ahmed Zerrougui under the Optional Protocol to the
International Covenant on Civil and Political Rights,

Having taken into account all written information made available to it by the author
of the communication and the State party,

Adopts the following:

* The following members of the Committee participated in the consideration of the communication:
Mr. Yadh Ben Achour, Ms. Christine Chanet, Mr. Ahmad Amin Fathalla, Mr. Cornelis Flinterman,
Mr. Yuji lwasawa, Mr. Walter Kélin, Ms. Zonke Zanele Mgjodina, Mr. Kheshoe Parsad M atadeen,
Mr. Gerald L. Neuman, Sir Nigel Rodley, Mr. Victor Manuel Rodriguez-Rescia, Mr. Fabian Omar
Salvioli, Ms. Anja Seibert-Fohr, Mr. Yuval Shany, Mr. Konstantine Vardzelashvili and Ms. Margo
Waterval.

Pursuant to rule 90 of the Committee’s rules of procedure, Committee member Mr. Lazhari Bouzid
did not take part in the examination of the communication.

The text of an individual opinion by Mr. Salvioli and Mr. Rodriguez-Rescia is appended to the
present Views.
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Viewsunder article 5, paragraph 4, of the Optional Protocol

1.1 The author of the communication is Ahmed Zerrougui. He states that his brother,
Benattia Zerrougui, was the victim of violations by Algeria of his rights under article 2
(para. 3), article 6 (para. 1), article 7, article 9 (paras. 1 to 4), article 10 (para. 1) and article
16 of the International Covenant on Civil and Political Rights. The author also considers
himself to be a victim of violations of article 2, paragraph 3, and article 7 of the Covenant.
Heis represented by counsel.

1.2  On1July 2008, in accordance with rule 92 of its rules of procedure, the Committee,
acting through the Special Rapporteur on new communications and interim measures, asked
the State party not to take any measures likely to impede the author and his family from
exercising their right to submit an individual complaint to the Committee. The State party
was therefore asked not to invoke its national law, notably Ordinance No. 06-01
implementing the Charter for Peace and National Reconciliation, against the author or
members of hisfamily.

1.3 On 12 March 2009, the Committee, through the Special Rapporteur on new
communications and interim measures, decided not to consider the admissibility and the
merits of the communication separately.

Thefacts as submitted by the author

2.1  Benattia Zerrougui was first arrested by the police on 11 February 1992, while he
was serving as secretary-general of the elected municipal council of Tiaret. The author’s
brother suffered a great deal of abuse during his interrogation (daps, blows with the butt of
arifle) at the hands of a police officer. When he was brought before the tribunal of Tiaret,
he was sentenced to 4 months’ imprisonment.

2.2 0On 1 June 1995, towards midday, Benattia Zerrougui arrived at Tiaret taxi station
from the town of Oran, where he was working as a merchant. His brother Ahmed, the
author of the communication, was waiting for him at the station. Benattia Zerrougui was
arrested there by armed and hooded police officers wearing the uniform of the wilaya
(governorate) security services, who had set up a roadblock. They then took him to the
police station afew hundred metres away.

2.3 The author informed their mother, who hurried to the police station. She went there
amost every day for 15 days in search of her son. On 15 June 1995, a police officer
confirmed that her son was till being held there. She asked him about her son’s health. As
the police officer was preparing to take her to see the victim, a senior officer prevented him
from doing so, definitively barring any contact between arrested persons and their relatives.
Each time that the mother went to the police station after that, she was told that her son was
not being held there.

24  Thefamily was able to get news of the detainee through a police officer who was a
former schoolmate of the arrested man and a woman employee at the police station. It
seems that he was hospitalized on two occasions in Y oucef Damerdji Hospital in Tiaret. A
medical technician at the hospital also confirmed that the victim had been there. On 19 July
1995, the same police officer informed the family that the military security services had
transferred Benattia Zerrougui to the Tiaret wilaya military sector.

25 The family was also in contact with a military police officer who had managed to
locate the prisoner in Tiaret and who also said he had seen the arrest report. He gave the
family information about Benattia Zerrougui’s situation from time to time, particularly
when he was transferred from one place of detention to another. In June 1996, the officer
apparently even met with him in person. At the end of 1998, the family learned from a
source within the Tiaret military sector that their son had been transferred to the Eckmiihl
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military police secret detention centre in Oran. In 1999, he was again transferred to Tiaret.
In June 1999, a member of the security services confirmed to the family that Benattia
Zerrougui was dtill being held incommunicado in the Tiaret military sector, and in
November 2000 a former inspector of police told them that he had once again been
transferred to Oran, without saying, however, exactly where he was being held. According
to the information that the family has been able to gather, between 1995 and 2000 Benattia
Zerrougui was detained most of the time in the Tiaret military sector, apart from when he
was held in Oran. However, his family never received confirmation of that unofficial
information from the authorities.

2.6 During 1995, Benattia Zerrougui’s wife and mother wrote several |etters to various
ingtitutions. His wife applied in writing to the head of the Tiaret wilaya police department
on 24 June 1995, and his mother applied to the president of the tribunal of Tiaret on 15
October 1995, asking for information about the situation and particularly about where the
victim was being held. There has been no response to these letters. In January 1996, the
victim's mother and the author of the communication went to the National Human Rights
Observatory in Algiers and filed an application concerning Benattia Zerrougui’'s
disappearance. They never received any response, despite reminders from his mother, who
filed another application on the subject in the wilaya office in 1998.

2.7 0On 12 May 1997, the victim's mother submitted a request for assistance to the
Ombudsman. The Ombudsman’s response indicated that the matter had come to his
attention and that measures would be taken. On 16 August 1998, having not received any
further news, the victim’s mother wrote to the public prosecutor to ask where her son was
being held and why he had never been brought before a court. She was summoned by the
police services on severa different occasions in 1998. However, after explaining the
circumstances of her son’s arrest, she did not receive any response. From 1998 onward, she
was summoned several times to the headquarters of the Dark Al Watani brigade in Tiaret,
including on 4 October 1998 and 24 November 2000. She explained the circumstances of
her son’s arrest but did not receive any response.

2.8  The victim's mother wrote to the chief prosecutor on 4 September 2000 and to the
public prosecutor on 8 April 2001 asking them to find her son. She also wrote to the Office
of the President of the Republic. The latter, in two letters dated 4 May and 14 July 2004,
informed her that her letters, dated 27 March and 29 May 2004, had been transmitted to the
National Advisory Commission for the Promotion and Protection of Human Rights, the
successor to the National Human Rights Observatory. However, the family has never been
informed of any action taken and has never received an answer from the Commission.

2.9 The victim's mother finally retained a lawyer to file a complaint with the public
prosecutor of the tribunal of Tiaret in which she asked to have her son located; the
complaint was lodged on 21 December 2004 but the family has never received a response.
However, as a result of these complaints, persons claiming to be members of the security
services did come to the family home on severa occasions to ask the victim’'s mother to
acknowledge, in writing, that her son had joined up with armed groups; she refused to do
s0.

210 The author argues that it has been impossible for him to have recourse to any
judicial remedy before a court of law since the enactment of Ordinance No. 06-01 of 27
February 2006 implementing the Charter for Peace and National Reconciliation, adopted by
referendum on 29 September 2005, which bars any judicial action against members of the
Algerian defence and security services in the context of the events that took place in the
country from 1993 to 1998. In addition, the State authorities’ silence and their denial of the
facts mean that there are no available and effective remedies to be exercised before State
institutions.

GE.14-09602 49



A/69/40 (Val. I, Part One)

50

The complaint

3.1  The author claims that his brother became a victim of enforced disappearance on 1
June 1995. He invokes article 7, paragraph 2 (i), of the Rome Statute of the International
Criminal Court and article 2 of the International Convention for the Protection of All
Persons from Enforced Disappearance.

3.2 He considers that, as 13 years have passed since his brother’s disappearance at a
secret detention centre, there is very little hope of finding him alive. His brother's
prolonged absence, together with the circumstances surrounding his arrest, suggest that he
died in detention. Incommunicado detention entails a high risk that the right to life may be
violated. The threat posed to a victim's life at the time of an enforced disappearance
constitutes a violation of article 6 of the Covenant insofar as the State party has not fulfilled
its duty to protect the fundamental right to life. The State has, moreover, not fulfilled its
duty to guarantee the right to life, in that it has made no effort to conduct an effective
investigation into what happened to the victim.

3.3  Asregards the victim, the mere fact of being subjected to enforced disappearance
constitutes inhuman or degrading treatment. The anguish and the suffering caused by
indefinite detention without contact with the person’s family or the outside world constitute
treatment in breach of article 7 of the Covenant.

34  Thevictim was arrested by two police officers, without a warrant and without being
informed of the reasons for his arrest, in violation of his rights under article 9, paragraphs 1
and 2, of the Covenant. Furthermore, he was not brought promptly before a judge or other
judicial authority, which should not take longer than a few days, while incommunicado
detention can itself lead to a violation of article 9, paragraph 3. As a victim of enforced
disappearance, he was not physically able to appeal against the legality of his detention, or
to apply to a judge to obtain his release, nor even to ask athird party who was at liberty to
take over his defence, which isin violation of article 9, paragraph 4.

3.5 If it is established that he has been the victim of a violation of article 7, it can no
longer be argued that he was ever treated in a humane manner or with respect for the
inherent dignity of the human person in accordance with article 10, paragraph 1, of the
Covenant.

3.6 Asavictim of unacknowledged detention, the author’s brother was reduced to the
status of anon-person, in violation of article 16 of the Covenant.

3.7 Asavictim of enforced disappearance, Benattia Zerrougui has been prevented from
exercising his right to a remedy that would alow him to challenge the lawfulness of his
detention, in violation of article 2, paragraph 3, of the Covenant. His family has used all
legal means to find out the truth about his fate but received no response.

3.8  The author of the communication believes himself to be the victim of a violation of
his rights under article 7 of the Covenant in that the disappearance of his brother constitutes
aparalysing, painful and distressing ordeal.

State party’ s obser vations on admissibility

41 On 3 March 2009, the State party, in a background memorandum on the
inadmissibility of communications submitted to the Human Rights Committee in
connection with the implementation of the Charter for Peace and National Reconciliation,
contested the admissibility of the communication and of 10 other communications
submitted to the Committee. The State party is of the view that communications
incriminating public officials, or persons acting on behalf of public authorities, in cases of
enforced disappearance during the period in question — from 1993 to 1998 — should be
considered within the broader context of the sociopolitical and security conditions that
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prevailed in the country during a period when the Government was struggling to combat a
form of terrorism aimed at bringing about the “collapse of the Republican State”. In this
context, and in accordance with the Constitution (arts. 87 and 91), protective measures were
taken and the Algerian Government notified the United Nations Secretariat that it had

declared a state of emergency, in accordance with article 4, paragraph 3, of the Covenant.

4.2 During that period, the Government had to fight against groups that were not
formally organized. As aresult, there was some confusion in the manner in which a number
of operations were carried out among the civilian population, and it was difficult for
civilians to distinguish between the actions of terrorist groups and those of the security
forces, to whom civilians often attributed enforced disappearances. Hence, according to the
State party, while enforced disappearances may be due to many causes, they cannot be
blamed on the Government. According to a variety of independent sources, including the
press and human rights organizations, it may be concluded that the concept of
disappearances in Algeria during the period in question covers six possible scenarios, none
of which can be blamed on the State. The first scenario concerns persons who were
reported missing by their relatives but who in fact had chosen to go into hiding in order to
join an armed group and who instructed their families to report that they had been arrested
by the security services as a way of “covering their tracks” and avoiding being “harassed”
by the police. The second scenario concerns persons who were reported missing after their
arrest by the security services but who took advantage of their subsequent release to go into
hiding. The third scenario concerns persons abducted by armed groups which, because they
were not identified or because they had stolen uniforms or identification documents from
police officers or soldiers, were mistakenly thought to belong to the Armed Forces or
security services. The fourth scenario concerns persons reported missing who had
abandoned their families, and in some cases even left the country, because of personal
problems or family disputes. The fifth scenario concerns persons reported missing by their
family but who were in fact wanted terrorists who had been killed and buried in the maquis
following factional infighting, doctrinal disputes or arguments over the spoils of war among
rival armed groups. The sixth scenario mentioned by the State party concerns persons
reported missing who were actualy living in Algeria or abroad under a false identity
provided by a network of document forgers.

4.3 The State party maintains that it was in view of the diversity and complexity of the
situations covered by the general concept of disappearance that the Algerian legislature,
following the referendum on the Charter for Peace and Nationa Reconciliation,
recommended a comprehensive approach to the issue of disappeared persons, whereby all
persons who had disappeared in the context of the “national tragedy” would be dealt with,
al victims would be offered support to overcome their ordeal and all victims of
disappearance and their beneficiaries would be entitled to redress. According to statistics
from the Ministry of the Interior, 8,023 cases of disappearance have been reported, 6,774
cases have been examined, 5,704 have been approved for compensation and 934 rejected,
with 136 ill pending. A total of 371,459,390 Algerian dinars has been paid out as
compensation to all the victims concerned. In addition, atotal of 1,320,824,683 dinars has
been paid out in monthly pensions.

4.4  The State party further contends that not all domestic remedies have been exhausted.
It stresses the importance of distinguishing between simple formalities involving the
political or administrative authorities, non-judicial remedies pursued through advisory or
mediation bodies, and judicial remedies pursued through the relevant courts of justice. The
State party observes that, as may be seen from the authors statements,* the complainants

Asthe State party has provided areply to 11 different communications, it refersto the “authors”’,
which includes the author of the present communication.
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have written letters to political and administrative authorities, petitioned advisory or
mediation bodies and petitioned representatives of the prosecution service (chief
prosecutors and public prosecutors), but have not, strictly speaking, initiated legal action
and seen it through to its conclusion by availing themselves of al available remedies of
appea and judicial review. Of all these authorities, only the representatives of the
prosecution service are authorized by law to open a preliminary inquiry and refer a case to
the investigating judge. In the Algerian legal system, it is the public prosecutor who
receives complaints and who institutes criminal proceedings, if these are warranted.
Nevertheless, in order to protect the rights of victims or their beneficiaries, the Code of
Criminal Procedure authorizes the latter to sue for damages by filing a complaint with the
investigating judge. In this case, it is the victim, not the prosecutor, who initiates criminal
proceedings by bringing the matter before the investigating judge. This remedy, which is
provided for in articles 72 and 73 of the Code of Criminal Procedure, was not utilized,
despite the fact that it would have enabled the victims to institute criminal proceedings and
compel the investigating judge to initiate proceedings, even if the prosecution service had
decided otherwise.

45  The State party aso notes the author’ s contention that the adoption by referendum of
the Charter for Peace and National Reconciliation and its implementing legislation — in
particular, article 45 of Ordinance No. 06-01 — rules out the possibility that any effective
and available domestic remedies exist in Algeria to which the families of victims of
disappearance could have recourse. On this basis, the author believed he did not need to
bring the matter before the relevant courts, in view of the latter’s likely position and
findings regarding the application of the ordinance. However, the author cannot invoke this
ordinance and its implementing legislation as a pretext for faling to institute the legal
proceedings available to him. The State party recalls the Committee’s jurisprudence to the
effect that a person’s subjective belief in, or presumption of, the futility of a remedy does
not exempt that person from the requirement to exhaust all domestic remedies.?

4.6 The State party then turns its attention to the nature, principles and content of the
Charter for Peace and National Reconciliation and its implementing legidation. It maintains
that, in accordance with the principle of the inalienability of peace, which has become an
international right to peace, the Committee should support and consolidate peace and
encourage national reconciliation with a view to strengthening States affected by domestic
crises. As part of this effort to achieve national reconciliation, the State party adopted the
Charter, and itsimplementing ordinance prescribes legal measures for the discontinuance of
criminal proceedings and the commutation or remission of sentences for any person who is
found guilty of acts of terrorism or who benefits from the provisions of the legidation on
civil dissent, except for persons who have committed or been accomplices in mass killings,
rapes or bombings in public places. This ordinance also provides for a procedure for filing
an official finding of presumed death, which entitles beneficiaries to receive compensation
as victims of the “national tragedy”. Social and economic measures have also been put in
place, including the provision of employment placement assistance and compensation for
al persons considered victims of the “national tragedy”. Finally, the ordinance prescribes
political measures, such as a ban on holding political office for any person who exploited
religion in the past in a way that contributed to the “national tragedy”, and establishes the
inadmissibility of any proceedings brought against individuals or groups who are members
of any branch of Algeria's defence and security forces for actions undertaken to protect
persons and property, safeguard the nation and preserve its institutions.

The State party citesin particular communications Nos. 210/1986 and 225/1987, Pratt and Morgan v.
Jamaica, Views adopted on 6 April 1989.
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4.7  In addition to the establishment of a fund to compensate all victims of the “national
tragedy”, the sovereign people of Algeria have, according to the State party, agreed to a
process of national reconciliation as the only way to heal the wounds inflicted. The State
party insists that the proclamation of the Charter for Peace and National Reconciliation
reflects a desire to avoid confrontation in the courts, media outpourings and political score
settling. The State party is therefore of the view that the author’s alegations are covered by
the comprehensive domestic settlement mechanism provided for in the Charter.

48 The State party asks the Committee to note how similar the facts and situations
described by the author are and to take into account the sociopolitical and security context
in which they occurred; to find that the author failed to exhaust all domestic remedies; to
recognize that the authorities of the State party have established a comprehensive domestic
mechanism for processing and settling the cases referred to in these communications
through measures aimed at achieving peace and national reconciliation consistent with the
principles of the Charter of the United Nations and subsequent covenants and conventions;
to find the communication inadmissible; and to request that the author seek an alternative
remedy.

State party’ s additional observations on admissibility

51 On 9 October 2009, the State party transmitted a further memorandum to the
Committee, in which it raises the question of whether the submission of a series of
individual communications might not actually amount to an abuse of procedure aimed at
bringing before the Committee a broad historical issue involving causes and circumstances
of which the latter is unaware. The State party observes in this connection that these
“individual” communications dwell on the general context in which the disappearances
occurred and focus solely on the actions of the security forces, never mentioning those of
the various armed groups that used criminal concealment techniques to incriminate the
Armed Forces.

5.2  The State party insists that it will not address the merits of these communications
until the issue of their admissibility has been settled, since al judicia or quasi-judicial
bodies have a duty to deal with preliminary questions before considering the merits.
According to the State party, the decision in the cases in point to consider questions of
admissibility and the meritsjointly and simultaneously — aside from the fact that it was not
arrived at on the basis of consultation — seriously prejudices the proper consideration of
the communications in terms of both their general nature and their intrinsic particularities.
Referring to the Committee’s rules of procedure, the State party notes that the sections
relating to the Committee’ s procedure to determine the admissibility of communications are
separate from those relating to the consideration of communications on the merits, and that
therefore these questions could be considered separately. Concerning the exhaustion of
domestic remedies, the State party stresses that the author did not use channels that would
have allowed consideration of the case by the Algerian judicia authorities for any of the
complaints or regquests for information he submitted.

5.3 Recdling the Committee’s jurisprudence regarding the obligation to exhaust
domestic remedies, the State party stresses that mere doubts about the prospect of success
or concerns about delays do not exempt the author from the obligation to exhaust these
remedies. As to the question of whether the promulgation of the Charter for Peace and
National Reconciliation has barred the possibility of appea in this area, the State party
replies that the failure by the author to submit his allegations to examination has so far
prevented the Algerian authorities from taking a position on the scope and limitations of the
applicability of the Charter. Moreover, under the ordinance in question, the only
proceedings that are inadmissible are those brought against “members of any branch of the
defence and security forces of the Republic” for actions consistent with their core duties to
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the Republic, namely, to protect persons and property, safeguard the nation and preserve its
ingtitutions. On the other hand, any allegations concerning actions attributable to the
defence or security forces that can be proved to have taken place in any other context are
subject to investigation by the appropriate courts.

54 In a note verbale of 6 October 2010, the State party reiterates, in extenso, its
objections regarding admissibility, which it had already submitted on 3 March 2009 and 9
October 2009 (see paras. 4.1 and 5.1).

Author’s comments on the State party’s submission

6.1 On 30 September 2011, the author submitted comments on the State party’s
observations and provided additional arguments on the merits. He points out that the State
party has recognized the competence of the Committee to consider individua
communications. This competence is of a general nature, and its exercise by the Committee
is not subject to the discretion of the State party. In particular, it is not for the State party to
determine whether it is appropriate for the Committee to take up a specific case. That is for
the Committee to decide when it considers the communication. Referring to article 27 of
the Vienna Convention on the Law of Treaties, the author considers that the State party’s
adoption of domestic legidlative and administrative measures to support the victims of the
“national tragedy” cannot be invoked at the admissibility stage to prevent individuals
subject to its jurisdiction from using the procedure provided for under the Optional
Protocol. Even if such measures might have an impact on the settlement of a dispute, they
must be studied with regard to the merits of the communication and not at the admissibility
stage. In the present case, the legidlative measures themselves amount to a violation of the
rights enshrined in the Covenant, as the Committee has previously observed.?

6.2  Theauthor recalsthat the State party’ s establishment of the state of emergency on 9
February 1992 does not affect the right of persons to submit individual communications to
the Committee. Article 4 of the Covenant allows for derogations only from certain
provisions of the Covenant during states of emergency, but does not affect the exercise of
rights under the Optional Protocol. According to the author, the State party’s observations
on the appropriateness of the communication do not constitute a valid ground for
inadmissibility.

6.3  The author also refers to the State party’s argument that the requirement to exhaust
domestic remedies calls on the author to ingtitute criminal proceedings by filing a complaint
with the investigating judge, in accordance with articles 72 et seg. of the Code of Criminal
Procedure. He refers to an individual communication concerning the State party, in which
the Committee stated that “the State party has a duty not only to carry out thorough
investigations of alleged violations of human rights, particularly enforced disappearances or
violations of the right to life, but also to prosecute, try and punish anyone held to be
responsible for such violations. To sue for damages for offences as serious as those alleged
in the present case cannot be considered a substitute for the charges that should be brought

The author refers to the concluding observations of the Human Rights Committee on the third
periodic report of Algeria, adopted on 1 November 2007 (CCPR/C/DZA/COI3), paras. 7, 8 and 13.
He also refers to communication No. 1588/2007, Benaziza v. Algeria, Views adopted on 26 July
2010, para. 9.2, and communication No. 1196/2003, Boucherf v. Algeria, Views adopted on 30 March
2006, para. 11. The author aso refers to the concluding observations of the Committee against
Torture on the third periodic report of Algeria, adopted on 13 May 2008 (CAT/C/DZA/COI3), paras.
11, 13 and 17. Lastly, he cites general comment No. 29 (2001) on derogations from the Covenant
during states of emergency, para. 1 (Official Records of the General Assembly, Fifty-sixth Session,
Supplement No. 40, Vol. | (A/56/40 (Val. I)), annex V1).
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by the public prosecutor.”* The author therefore considers that, given the serious nature of
the aleged offences, it was the responsibility of the competent authorities to take up the
case. However, no action was taken, even though members of Benattia Zerrougui’s family
had been trying from the date of his arrest by the Tiaret police on 1 June 1995 to make
enquiries concerning his whereabouts, to no avail.

6.4  Between 1995 and 2000, the family never received any official information about
Benattia Zerrougui’s fate. All the information obtained was from unofficial sources. They
thus found out that he had spent 19 days in custody at Tiaret police station before being
detained incommunicado in the Tiaret military sector. Immediately after the arrest, his
mother had gone to Tiaret police station, but was not able to elicit any information. She
appealed to the public prosecutor of the tribunal of Tiaret and the chief prosecutor of the
court of Tiaret. It was not until three years later, after many reminders from severa
members of the family, that the gendarmerie summoned the victim's mother to take her
statement. At the same time, the victim’s wife and mother sought help by writing to various
authorities such as the Ombudsman, the Head of Government, the President of the
Republic, the Minister of the Interior, the Minister of Justice and the National Human
Rights Observatory, with no result. The author therefore cannot be accused of failing to
exhaust all remedies on the ground that he did not sue for damages by filing a complaint
with the investigating judge concerning such a grave human rights violation, which the
State party should not have ignored.

6.5 Asto the State party’s argument that mere “subjective belief or presumption” does
not exempt the author of a communication from the requirement to exhaust all domestic
remedies, the author cites article 45 of Ordinance No. 06-01, whereby legal proceedings
may not be brought against individuals or groups who are members of any branch of the
defence or security forces. Any person making such a complaint or alegation isliable to a
term of imprisonment of 3 to 5 years and a fine of between 250,000 and 500,000 dinars.
The State party has therefore not convincingly demonstrated how suing for damages would
have enabled the competent courts to receive and investigate complaints, as that would
involve violating article 45 of the ordinance, or how the author of a complaint could have
been guaranteed immunity from prosecution under article 46 of the ordinance. As treaty
body jurisprudence confirms, a reading of these provisions leads to the conclusion that any
complaint regarding the violations suffered by the author and his brother would be not only
declared inadmissible, but also treated as a criminal offence. The author notes that the State
party fails to provide an example of any case which, despite the existence of the above-
mentioned ordinance, has led to the effective prosecution of the perpetrators of human
rights violations in asimilar case. The author concludes that the remedies mentioned by the
State party are futile.

6.6  With respect to the merits of the communication, the author notes that the State party
has simply listed a number of scenarios according to which the victims of the “national
tragedy” in general terms might have disappeared. Such general comments do not refute the
allegations made in the present communication. In fact, similar comments have been put
forward in a number of other cases, which shows the State party’ s continuing unwillingness
to consider such casesindividualy.

6.7  With regard to the State party’s argument that it is entitled to request that the
admissibility of the communication be considered separately from the merits, the author
refers to rule 97, paragraph 2, of the Committee’s rules of procedure, which states that the
working group or special rapporteur may, because of the exceptional nature of the case,
request a written reply that relates only to the question of admissibility. Consequently, it is

4 Communication No. 1588/2007, Benaziza v. Algeria, Views adopted on 26 July 2010, para. 8.3.
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not for the author of the communication or the State party to take such decisions, which are
the sole prerogative of the working group or special rapporteur. The author considers that
the present case is no different from other cases of enforced disappearance and that
admissibility should not be considered separately from the merits.

6.8 The author points out that the State party is required to submit “explanations or
statements that shall relate both to the communication’s admissibility and its merits’. He
aso refers to the jurisprudence of the treaty bodies, which consider that, in the absence of
statements on the merits by the State party, the Committee may decide on the basis of the
information in the case file. The many reports on the actions of the security forces during
the period in question and the many steps taken by the victim’'s family members
corroborate the allegations made by the author in his communication. In view of the State
party’s involvement in the disappearance of his brother, the author is unable to provide
additional information in support of his communication, as that information is entirely in
the hands of the State party. The author also notes that the lack of any statements by the
State party regarding the merits of the case is tantamount to an acknowledgement by the
State party that violations were committed.

I ssues and proceedings before the Committee

Consideration of admissibility

7.1  First of al, the Committee wishes to point out that the decision by the Specia
Rapporteur to examine the admissibility and the merits jointly (see paragraph 1.3 above)
does not preclude their being considered separately by the Committee. The joint
consideration of the admissibility and the merits does not mean they must be examined
simultaneously. Consequently, before considering any claim contained in a communication,
the Committee must decide, in accordance with rule 93 of its rules of procedure, whether
the communication is admissible under the Optional Protocol.

7.2 Under article 5, paragraph 2 (@), of the Optional Protocol, the Committee must
ascertain that the same matter is not being examined under another procedure of
international investigation or settlement. The Committee notes that the disappearance of
Benattia Zerrougui was reported to the Working Group on Enforced or Involuntary
Disappearances. However, it recalls that extra-conventional procedures or mechanisms
established by the Commission on Human Rights or the Human Rights Council to examine
and report publicly on human rights situations in specific countries or territories or cases of
widespread human rights violations in the world do not generally constitute an international
procedure of investigation or settlement within the meaning of article 5, paragraph 2 (a), of
the Optional Protocol.> Accordingly, the Committee considers that the examination of
Benattia Zerrougui’s case by the Working Group on Enforced or Involuntary
Disappearances does not render it inadmissible under this provision.

7.3  The Committee notes that, in the State party’s view, the author and his family have
not exhausted domestic remedies, since they did not consider bringing up the matter with
the investigating judge and suing for damagesin criminal proceedings under articles 72 and
73 of the Code of Criminal Procedure. The Committee also notes that, according to the
State party, the author wrote letters to political and administrative authorities and petitioned
representatives of the prosecution service (chief prosecutors and public prosecutors), but

See, for example, communication No. 1779/2008, Mezine v. Algeria, Views adopted on 25 October
2012, para. 7.2; communication No. 1781/2008, Berzig v. Algeria, Views adopted on 31 October
2011, para. 7.2; and communication No. 540/1993, Atachahua v. Peru, Views adopted on 25 March
1996, para. 7.1.
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has not, strictly speaking, initiated legal action and seen it through to its conclusion by
availing himself of al available remedies of appea and judicia review. The Committee
notes the author’s argument that his mother went to Tiaret police station to ask for news of
the victim and also appealed to the public prosecutor of the tribunal of Tiaret and the chief
prosecutor of the court of Tiaret, but that it was not until three years later, after numerous
reminders from different members of the family, that the gendarmerie summoned the
victim’'s mother to take her statement, with no result. It further notes that the victim’s wife
and mother also wrote to various national authorities, including the Ombudsman, the Head
of Government, the President of the Republic, the Minister of the Interior, the Minister of
Justice and the National Human Rights Observatory; and his mother also retained a lawyer
at the Supreme Court to file a complaint with the public prosecutor of the tribunal of Tiaret.
The Committee also notes that no proceedings or investigations were initiated as the result
of al these efforts and that the author, despite the administrative and judicial actions
undertaken, has not been able to obtain any official information that could clarify the fate of
his brother. Furthermore, the Committee takes note of the author’s argument that Ordinance
No. 06-01 prohibits, under penalty of criminal prosecution, the initiation of lega
proceedings against any member of the defence or security forces and thereby frees victims
of the obligation to exhaust domestic remedies.

7.4  The Committee recalls that the State party has a duty not only to carry out thorough
investigations of aleged violations of human rights brought to the attention of its
authorities, particularly enforced disappearances or violations of the right to life, but also to
prosecute, try and punish anyone held to be responsible for such violations.® The family of
Benattia Zerrougui has repeatedly contacted the competent authorities concerning his
disappearance, but the State party has failed to conduct a thorough and effective
investigation into the disappearance of the author’s brother, despite the fact that serious
alegations of enforced disappearance were involved. The State party has also failed to
provide sufficient evidence that an effective remedy is available, since Ordinance No. 06-
01 of 27 February 2006 continues to be applicable despite the Committee's
recommendations that it should be brought into line with the Covenant
(CCPR/C/DZAICOI3, paras. 7, 8 and 13). The Committee is of the view that suing for
damages for offences as serious as those alleged in the present case cannot be considered a
substitute for the charges that should be brought by the public prosecutor.” Moreover, given
the vague wording of articles 45 and 46 of the ordinance and, in the absence of satisfactory
information from the State party about their interpretation and actual enforcement, the
author’ s fears regarding the effectiveness of filing a complaint are reasonable.

7.5  The Committee considers that, for the purposes of admissibility of a communication,
the author must exhaust only the effective remedies for addressing the alleged violation,
which in the present case consist of the effective remedies for addressing the enforced
disappearance. In the light of all these considerations, the Committee concludes that article
5, paragraph 2 (b), of the Optional Protocol is not an obstacle to the admissibility of the
present communication.

7.6  The Committee finds that the author has sufficiently substantiated his allegations
insofar as they raise issues under article 6 (para. 1), article 7, article 9, article 10, article 16
and article 2 (para. 3) of the Covenant and therefore proceeds to consider the
communication on the merits.

6 See, for example, communication No. 1791/2008, Boudjemai v. Algeria, Views adopted on 22 March

2013, para. 7.4.
7 See, for example, Boudjemai v. Algeria, para. 7.4.
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Consideration of the merits

8.1 The Committee has considered the present communication in the light of al the
information made available to it by the parties, as required under article 5, paragraph 1, of
the Optional Protocol.

8.2 The State party has provided general and collective comments on the serious
alegations made by the authors of several communications, including the author of the
present communication. The State party has been content to argue that communications
incriminating public officials or persons acting on behalf of public authorities in cases of
enforced disappearances from 1993 to 1998 should be considered within the broader
context of the sociopolitical and security conditions that prevailed in the country during a
period when the Government was struggling to combat terrorism. The Committee refers to
its jurisprudence® and recalls that the State party may not invoke the provisions of the
Charter for Peace and National Reconciliation against persons who invoke provisions of the
Covenant or who have submitted or may submit communications to the Committee. The
Covenant requires the State party to show concern for the fate of each individual and to
treat each person with respect for the inherent dignity of the human person. Ordinance No.
06-01, without the amendments recommended by the Committee, appears to promote
impunity and therefore cannot, as it currently stands, be considered compatible with the
provisions of the Covenant.

8.3  The Committee notes that the State party has not replied to the author’s alegations
concerning the merits of the case, and recalls its jurisprudence® according to which the
burden of proof should not rest solely on the author of a communication, especially given
that the author and the State party do not always have the same degree of access to evidence
and that often only the State party holds the necessary information. Article 4, paragraph 2,
of the Optional Protocol indicates that the State party has the duty to investigate in good
faith all alegations of violations of the Covenant made against it and its representatives and
to provide the Committee with the information available to it. In the absence of
explanations from the State party in this respect, due weight must be given to the author’s
alegations, provided they have been sufficiently substantiated.

8.4  The Committee notes that, according to the author, his brother, Benattia Zerrougui,
was arrested on 1 June 1995 around midday by armed and hooded police officers wearing
the uniform of the wilaya security services, who had set up a roadblock, and that the author
was present during the arrest. The Committee also notes that, according to the author, the
prolonged absence of his brother, as well as the circumstances surrounding his arrest,
strongly suggest that he died in detention. The Committee notes that the State party has
produced no evidence refuting such an allegation. The Committee recalls that, in cases of
enforced disappearance, the deprivation of liberty, followed by a refusa to acknowledge
the deprivation of liberty or by concealment of the fate of the disappeared person, removes
the person from the protection of the law and places his or her life at serious and constant
risk, for which the State is accountable. In the case at hand, the Committee notes that the
State party has produced no evidence to indicate that it has fulfilled its obligation to protect
Benattia Zerrougui’ s life. Therefore the Committee concludes that the State party has failed
in its duty to protect Benattia Zerrougui’s life, in violation of article 6, paragraph 1, of the
Covenant.™®

8 Seg, for example, Boudjemai v. Algeria, para. 8.2.
9 See, for example, Boudjemai v. Algeria, para. 8.3.

10 See, for example, Boudjemai v. Algeria, para. 8.4.
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8.5 The Committee recognizes the degree of suffering involved in being held
indefinitely without contact with the outside world. It recalls its general comment No. 20
(1992) on the prohibition of torture, or other cruel, inhuman or degrading treatment or
punishment,™ which recommends that States parties should make provision to ban
incommunicado detention. It notes in the case at hand that Benattia Zerrougui was arrested
by the police on 1 June 1995 and that his fate remains unknown to this day. In the absence
of satisfactory explanations from the State party, the Committee considers that this
disappearance constitutes a violation of article 7 of the Covenant with regard to Benattia
Zerrougui.*

8.6  The Committee also takes note of the anguish and distress caused to the author by
Benattia Zerrougui’ s disappearance. It considers that the facts before it reveal a violation of
article 7 of the Covenant with regard to him.*

8.7 Regarding the complaint of a violation of article 9, the Committee takes note of the
author’s allegations that Benattia Zerrougui was arrested on 1 June 1995 by police officers
wearing the uniform of the wilaya security services without a warrant and without being
informed of the reasons for his arrest; that he was not informed of the criminal charges
against him and was not brought before a judge or other judicial authority so that he could
challenge the legality of his detention; and that no official information was given to the
author or his family regarding Benattia Zerrougui’s fate. In the absence of satisfactory
explanations from the State party, the Committee finds a violation of article 9 with respect
to Benattia Zerrougui.™

8.8  Regarding the complaint under article 10, paragraph 1, the Committee reiterates that
persons deprived of their liberty may not be subjected to any hardship or constraint other
than that resulting from the deprivation of liberty and that they must be treated with
humanity and respect for their dignity. In view of Benattia Zerrougui’s incommunicado
detention and in the absence of information from the State party in that regard, the
Committee finds a violation of article 10, paragraph 1, of the Covenant.™®

8.9 With regard to the aleged violation of article 16, the Committee reiterates its
established jurisprudence, according to which the intentional removal of a person from the
protection of the law for a prolonged period of time may constitute a refusal to recognize
that person as a person before the law if the victim was in the hands of the State authorities
when last seen and if the efforts of his or her relatives to obtain access to potentially
effective remedies, including judicial remedies (article 2, paragraph 3, of the Covenant),
have been systematically impeded.’® In the present case, the Committee notes that the State
party has not provided information about the fate or whereabouts of the disappeared person
despite the author’s multiple requests to the State party. The Committee concludes that
Benattia Zerrougui’ s enforced disappearance since 1 June 1995 denied him the protection
of the law and deprived him of his right to recognition as a person before the law, in
violation of article 16 of the Covenant.

™ Official Records of the General Assembly, Forty-seventh Session, Supplement No. 40 (A/47/40),
annex VI, sect. A.

See, for example, Boudjemai v. Algeria, para. 8.5.

See, for example, Boudjemai v. Algeria, para. 8.6.

See, for example, Boudjemai v. Algeria, para. 8.7.

See general comment No. 21 (1992) on the humane treatment of persons deprived of their liberty,
para. 3 (Official Records of the General Assembly, Forty-seventh Session, Supplement No. 40
(A/47/40), annex V1, sect. B), and, for example, Boudjemai v. Algeria, para. 8.8.

16 See, for example, Boudjemai v. Algeria, para. 8.9.

GE.14-09602 59



A/69/40 (Val. I, Part One)

60

8.10 The author invokes article 2, paragraph 3, of the Covenant, which imposes on States
parties the obligation to ensure an effective remedy for al persons whose Covenant rights
have been allegedly violated. The Committee attaches importance to the establishment by
States parties of appropriate judicial and administrative mechanisms for addressing claims
of rights violations. It refers to its general comment No. 31 (2004) on the nature of the
general legal obligation imposed on States parties to the Covenant,”” which provides, inter
dia, that a failure by a State party to investigate allegations of violations could, in and of
itself, give rise to a separate breach of the Covenant. In the present case, the victim’'s family
contacted the competent authorities, including the public prosecutor at the tribunal of Tiaret
and the chief prosecutor at the court of Tiaret, regarding Benattia Zerrougui’'s
disappearance, but all the steps taken have proved futile, and the State party has failed to
conduct a thorough and effective investigation into the disappearance of the author’'s
brother. Furthermore, the absence of the legal right to take judicial proceedings since the
promulgation of Ordinance No. 06-01 on the implementation of the Charter for Peace and
National Reconciliation continues to deprive Benattia Zerrougui, the author and his family
of any access to an effective remedy, since the Ordinance prohibits, on pain of
imprisonment, the pursuit of legal remedies to shed light on the most serious crimes, such
as enforced disappearances (CCPR/C/DZA/COI/3, para. 7). The Committee concludes that
the facts before it reveal a violation of article 2 (para. 3) read in conjunction with article 6
(para. 1), article 7, article 9, article 10 and article 16 of the Covenant, with regard to
Benattia Zerrougui and of article 2 (para. 3) read in conjunction with article 7 of the
Covenant, with regard to the author.

9. The Human Rights Committee, acting under article 5 (para. 4), of the Optional
Protocol to the International Covenant on Civil and Political Rights, is of the view that the
information before it discloses violations by the State party of article 6 (para. 1), article 7,
article 9, article 10 (para. 1), article 16 and article 2 (para. 3), read in conjunction with
article 6 (para. 1), article 7, article 9, article 10 (para. 1) and article 16 of the Covenant with
regard to Benattia Zerrougui. It aso finds a violation of article 7 and of article 2 (para. 3)
read in conjunction with article 7, with regard to the author.

10.  In accordance with article 2, paragraph 3, of the Covenant, the State party is under
an obligation to provide the author and his family with an effective remedy, including by:
(a) conducting a thorough and effective investigation into the disappearance of Benattia
Zerrougui; (b) providing the author and his family with detailed information about the
results of its investigation; (c) releasing Benattia Zerrougui immediately if he is still being
detained incommunicado; (d) in the event that Benattia Zerrougui is deceased, handing over
his remains to his family; (e) prosecuting, trying and punishing those responsible for the
violations committed; and (f) providing adequate compensation to the author for the
violations suffered and to Benattia Zerrougui if he is still alive. Notwithstanding the terms
of Ordinance No. 06-01, the State party should ensure that it does not impede enjoyment of
the right to an effective remedy by victims of crimes such as torture, extrgjudicial killings
and enforced disappearances. The State party is also under an obligation to take steps to
prevent similar violationsin the future.

11. Bearing in mind that, by becoming a party to the Optional Protocol, the State party
has recognized the competence of the Committee to determine whether or not there has
been a violation of the Covenant and that, pursuant to article 2 of the Covenant, the State
party has undertaken to ensure to al individuals within its territory or subject to its
jurisdiction the rights recognized in the Covenant and to provide an effective and
enforceable remedy when a violation has been established, the Committee wishes to receive

7 Official Records of the General Assembly, Fifty-ninth Session, Supplement No. 40, Val. | (A/59/40

(Vol. 1)), annex 1.
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from the State party, within 180 days, information about the measures taken to give effect
to the Committee’s Views. The State party is also requested to publish the present Views
and to have them widely disseminated in the official languages of the State party.

[Adopted in English, French and Spanish, the French text being the original version.
Subsequently to be issued also in Arabic, Chinese and Russian as part of the present report.]
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Individual opinion of Mr. Fabian Omar Salvioli and Mr. Victor Manuel
Rodriguez-Rescia

1 We concur with the decision in communication No. 1796/2008, in which the Human
Rights Committee found a violation of the human rights established in article 6 (para. 1),
article 7, article 9, article 10 (para. 1), article 16 and article 2 (para. 3), read in conjunction
with article 6 (para. 1), article 7, article 9, article 10 (para. 1) and article 16 of the Covenant
with respect to Benattia Zerrougui, and a violation of article 7 and of article 2 (para. 3),
read in conjunction with article 7, with respect to the author.

2. However, we are concerned that the Committee’s Views on the communication
concerned do not recognize as an additional violation of the Covenant the existence of
national legal provisions that are inherently inconsistent with the Covenant, namely, articles
45 and 46 of Ordinance No. 06-01.

3. We regret having to insist on alegal assessment that differs from that of the majority
of the Committee with regard to the effects of the existence and application of articles 45
and 46 of Ordinance No. 06-01 of 27 February 2006 implementing the Charter for Peace
and National Reconciliation, adopted by referendum on 29 September 2005, which prohibit
any legal action before the courts against members of the Algerian defence and security
services for the offences of torture, extrgudicial execution and enforced disappearance.
Under the ordinance, anyone submitting such an alegation or complaint is liable to a
penalty of 3 to 5 years' imprisonment and a fine of between 250,000 and 500,000 Algerian
dinars.

4, The Committee did not expressly state, as we would have wished, that the content of
article 45 of the ordinance is inconsistent with the relevant part of article 14 of the
Covenant that relates to the right of access to justice enabling persons to assert their rights
before the courts. The Committee should also have found a violation of article 2, paragraph
2, which lays down the obligation for States parties to adapt their national legislation to the
standards set by the Covenant.

5. The magjority of the Committee maintains the practice of not finding violations of
rights that are not invoked by the authors of a communication, thereby failing to apply the
legal principle of iura novit curia. In so doing, the Committee unjustifiably restricts its own
competence in a way that is inappropriate for an international body that protects human
rights.

6. It should be noted that this alleged practice is not only based on a misconception but
is also applied inconsistently: the Human Rights Committee has itself on occasion applied
the principle of iura novit curia, although it has not mentioned it explicitly in its Views. In
recent years, there have been various examples of the Committee’s correct application of
the provisions of the Covenant on the basis of evidence, but departing from the legal
arguments or the specific articles cited by the parties.?

Human Rights Committee, communication No. 1390/2005, Koreba v. Belarus, Views adopted on 25
October 2010; Human Rights Committee, communication No. 1225/2003, Eshonov v. Uzbekistan,
Views adopted on 22 July 2010, para. 8.3; Human Rights Committee, communication No. 1206/2003,
R.M. and Sl. v. Uzbekistan, Views adopted on 10 March 2010, paras. 6.3, 9.2, with afinding of no
violation; Human Rights Committee, communication No. 1520/2006, Mwamba v. Zambia, Views
adopted on 10 March 2010; Human Rights Committee, communication No. 1320/2004, Pimentel et
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7. The very existence of articles 45 and 46 of Ordinance No. 06-01, which make
complainants of such offences liable to imprisonment and fines, is inconsistent with the
International Covenant on Civil and Political Rights, because it establishes a framework of
impunity that prevents the investigation, conviction and redress of cases of serious human
rights violations, such as the enforced disappearance of Benattia Zerrougui (the author’s
brother), whose whereabouts are unknown to this day. The legal prohibition on filing a
complaint and, therefore, investigating the facts of this case or other similar cases fosters
impunity by infringing the right of access to justice, given that the ordinance criminalizes
the exercise of the right of petition when a complaint is filed against facts such as those that
gave riseto this case, involving an enforced disappearance.

8. The redress measures recommended by the Committee to prevent the recurrence of
such acts in other similar cases are insufficient. In its Views, the Committee notes that “the
State party should ensure that it does not impede enjoyment of the right to an effective
remedy by victims of crimes such as torture, extrgjudicial killings and enforced
disappearances’ (para. 10). We consider in fact that the Committee should have stated
clearly and directly that the explicit prohibition under Ordinance No. 06-01 of legal action
to initiate investigations of cases of torture, extrgudicia killings and enforced
disappearances of persons constitutes a violation of the general obligation under article 2,
paragraph 2, of the Covenant, according to which the State of Algeria must “take the
necessary steps, in accordance with its constitutional processes and with the provisions of
the[...] Covenant, to adopt such laws or other measures as may be necessary to give effect
to the rights recognized in the present Covenant” (emphasis added).

9. The provisions of articles 45 and 46 of Ordinance No. 06-01 foster impunity and
prevent the victims of this type of serious offence, and their families, from exercising their
right to an effective legal remedy, to know the truth, to assert their human right to justice
and to petition and obtain full reparation. Even acknowledging the positive contribution of
the remaining provisons of Ordinance No. 06-01 to achieving peace and national
reconciliation in Algeria, this should not be at the expense of the fundamental human rights
of the victims and their families who have suffered the consequences of serious offences,
particularly when those families may be liable to penalties and sanctions that victimize
them again for exercising their right to invoke a legal remedy, which is, moreover, one of
the tools used to protect and guarantee human rights (such as the right to life or the
prohibition of torture) that may not be suspended even in a state of emergency (Covenant,
art. 4, para. 2).

10. Thelega impossibility of initiating judicial proceedings since the promulgation of
Ordinance No. 06-01 on the implementation of the Charter for Peace and National
Reconciliation has deprived and continues to deprive Benattia Zerrougui, the author and his
family, of any access to an effective remedy, since the ordinance prohibits, on pain of
imprisonment, the pursuit of legal remedies to shed light on the most serious crimes, such
as enforced disappearances.

11. The Committee should have stated explicitly that the State of Algeria, as a
reparation measure aimed at ensuring that such acts do not recur, should comply with the
provisions of article 2, paragraph 2, and, accordingly, adopt legislative or other measures to
repeal articles 45 and 46 of Ordinance No. 06-01 that establish impediments, penalties,

al. v. the Philippines, Views adopted on 19 March 2007, paras. 3, 8.3; Human Rights Committee,
communication No. 1177/2003, llombe and Shandwe v. Democratic Republic of the Congo, Views
adopted on 17 March 2006, paras. 5.5, 6.5, 9; Human Rights Committee, communication No.
973/2001, Khalilova v. Tajikistan, Views adopted on 30 March 2005, para. 3.7; and Human Rights
Committee, communication No. 1044/2002, Shukurova v. Tajikistan, Views adopted on 17 March
2006, para. 3.
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sanctions and any other obstacle fostering impunity for serious offences such as enforced
disappearance of persons, torture and extragjudicial killings, not only for the victims referred
to in this communication but also for the victims and familiesin similar cases.

12.  In that way, the Committee would also be acting consistently with the concluding
observations it adopted on Algeria in 2007 (CCPR/C/DZA/CO/3, paras. 7, 8 and 13), in
which it stated unequivocally that Algeria should bring Ordinance No. 06-01 into line with
the Covenant. Otherwise, the Committee is going to keep receiving similar individual
communications, since the root cause of the failure to investigate and pass sentence on
serious violations of this kind will not have been removed.

[Done in English, French and Spanish, the Spanish text being the origina version.
Subsequently to be issued also in Arabic, Chinese and Russian as part of the present report.]
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F. Communication No. 1798/2008, Azouz v. Algeria
(Views adopted on 25 July 2013, 108th session)*

Submitted by: Taous Azouz (represented by Track Impunity
Always (TRIAL))

Alleged victims: Mohammed Lemmiz (the author’s son) and
the author

Sate party: Algeria

Date of communication: 7 July 2008 (initial submission)

Subject matter: Enforced disappearance

Procedural issue: Legal capacity, exhaustion of domestic
remedies

Substantive issues: Right to life, prohibition of torture and cruel

or inhuman treatment, right to liberty and
security of person, respect for the inherent
dignity of the human person, recognition as a
person before the law and right to an
effective remedy

Articles of the Covenant: Articles 2 (para. 3), 6 (para. 1), 7, 9 (paras. 1-
4), 10 (para. 1) and 16

Article of the Optional Protocol: Articles1 and 5 (para. 2 (b))

The Human Rights Committee, established under article 28 of the Internationa
Covenant on Civil and Political Rights,

Meeting on 25 July 2013,

Having concluded its consideration of communication No. 1798/2008, submitted to
the Human Rights Committee by Ms. Taous Azouz under the Optional Protocol to the
International Covenant on Civil and Political Rights,

Having taken into account all written information made available to it by the author
of the communication and the State party,

Adopts the following:

* The following members of the Committee participated in the consideration of the communication:
Mr. Yadh Ben Achour, Ms. Christine Chanet, Mr. Ahmad Amin Fathalla, Mr. Cornelis Flinterman,
Mr. Yuji lwasawa, Mr. Walter Kélin, Ms. Zonke Zanele Mgjodina, Mr. Kheshoe Parsad M atadeen,
Mr. Gerald L. Neuman, Sir Nigel Rodley, Mr. Victor Manuel Rodriguez-Rescia, Mr. Fabian Omar
Salvioli, Ms. Anja Seibert-Fohr, Mr. Yuval Shany, Mr. Konstantine Vardzelashvili and Ms. Margo
Waterval.

Pursuant to rule 90 of the Committee’s rules of procedure, Committee member Mr. Lazhari Bouzid
did not take part in the examination of this communication.

The text of an individual opinion by Mr. Salvioli and Mr. Rodriguez-Rescia is appended to these
Views.
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Viewsunder article 5, paragraph 4, of the Optional Protocol

1.1  The author of the communication is Taous Azouz, widow of Mr. Lemmiz, born on
11 February 1950 in Sétif (Algeria). She argues that her son, Mohammed Lemmiz, has been
the victim of violations by Algeria of his rights under article 2 (para. 3), article 6 (para. 1),
article 7, article 9 (paras. 1 to 4), article 10 (para. 1) and article 16 of the International
Covenant on Civil and Political Rights. The author also considers herself to be a victim of
violations of article 2 (para. 3) and article 7 of the Covenant. She is represented by
counsel.*

12 On 16 July 2008, in accordance with rule 92 of its rules of procedure, the
Committee, acting through the Special Rapporteur on new communications and interim
measures, asked the State party not to take any measures likely to impede the author or her
family from exercising their right to submit an individual communication to the Committee.
The State party was therefore asked not to invoke its national law, notably Ordinance No.
06-01 implementing the Charter for Peace and National Reconciliation, against the author
or members of her family.

1.3 On 12 March 2009, the Committee, through the Special Rapporteur on new
communications and interim measures, decided not to consider the admissibility and the
merits of the communication separately.

Thefacts as submitted by the author

2.1  Mohammed Lemmiz was arrested at his home by members of the Algerian National
People’s Army during a military raid carried out under the orders of commander M.B. on
30 April 1996 at 5.30 am. The author’s son was reportedly taken to the Baraki military
barracks. The victim was later said to have been seen at the Beni-Messous barracks. The
victim had been arrested previously, along with his brother. They had both subsequently
been released by the authorities. His second arrest took place in the presence of his family,
including the author, and two neighbours. The family has had no news of the victim since
that day.

2.2 The author made severa attempts to ascertain her son’s fate. Until 1998, out of fear
of reprisals and given that the authorities refused to recognize any cases of enforced
disappearance, the author took only official measures. She visited police stations,
gendarmeries, barracks and the courts in an effort to find out about the circumstances
surrounding her son’s arrest.

2.3 0On 25 July 1999, the author sent a letter to the prosecutor of the Blida military court,
since her son had been arrested by members of the Algerian army.? She received no reply to
that letter. On 28 July 1999, the author sent a letter to the Minister of Justice. After goingin
person to the National Human Rights Observatory in Algiers, the author sent a letter to the
head of that body on 28 July 1999. A second letter was sent to the Observatory on 16
January 2001. The author had also contacted the Ministry of National Defence by means of
aletter dated 25 July 1999.

The Optiona Protocol entered into force for the State party on 12 December 1989.

The author had been referred to that court by the civilian courts, which did not consider themselves
competent to hear allegations against military personnel regarding acts performed in the course of
their duties.
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24  The author also brought the matter before the ordinary courts, first before the El
Harrach court, where the judges merely responded by saying that the victim had probably
been kidnapped by criminals, even though accounts from several witnesses contradicted
this. A decision that there was no case to answer was issued; the author appealed against
this decision to the Algiers Court of Appeal.

2.5 Theauthor arguesthat it has been impossible for her to have recourse to any judicial
remedy before a court of law since the enactment of Ordinance No. 06-01 of 27 February
2006 implementing the Charter for Peace and National Reconciliation, adopted by
referendum on 29 September 2005, which bars any judicial action against members of the
Algerian defence and security services in respect of events that took place in the country
between 1993 and 1998. In addition, the State authorities’ silence and their denial of the
facts mean that there are no available effective remedies to be pursued before State
institutions.

The complaint

3.1 The fact that the author’s son was arrested by army personnel in 1996, that he was
taken to the Baraki barracks and that he has been missing since then leaves no doubt as to
the State authorities' responsibility for his disappearance. Moreover, the threat to his life
posed by this disappearance increases over time. If the victim is till in incommunicado
detention, this would very clearly pose a grave threat to his right to life, as he would be at
the mercy of his jailers and outside the scope of any legal oversight or monitoring
mechanisms. Once he was placed in detention, the Algerian authorities should have
protected his right to life by, inter alia, ensuring that a record was kept of his arrest, as
required under article 52 of the Code of Criminal Procedure. Having failed in its duty to
provide such protection, the State party has failed to fulfil its obligation under article 6,
paragraph 1, of the Covenant.

3.2 In view of the fact that the authorities have not undertaken any investigation to
determine the victim’'s fate, the State party has violated article 6, paragraph 1, read in
conjunction with article 2, paragraph 3, of the Covenant.

3.3  Subjecting the victim to enforced disappearance in and of itself constitutes inhuman
or degrading treatment. Moreover, the anguish and suffering caused by indefinite detention
without contact with the person’s family or the outside world constitute treatment in breach
of article 7 of the Covenant. Despite al the family’s efforts, the authorities have not
conducted any investigations or proceedings, which constitutes a violation of article 7, read
in conjunction with article 2, paragraph 3, of the Covenant.

34 The anguish and distress caused to the author by the disappearance of her son,
combined with the constant uncertainty in which she lives, constitute a violation of article 7
with regard to the author and her family. The authorities' failure to act in this regard
congtitutes a violation of the author’s rights under article 7, read in conjunction with article
2, paragraph 3, of the Covenant.

3.5 Thevictim was arrested at his home on 30 April 1996 by members of the National
People's Army for no apparent reason and without a warrant. He has never been brought
before a judicial authority and has not been able to challenge the lawfulness of his
detention. The State party has therefore violated the victim's rights under article 9,
paragraphs 1 to 4, of the Covenant.

3.6 If it is established that the victim suffered a violation of article 7, then a fortiori he
suffered aviolation of article 10, paragraph 1, of the Covenant.
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3.7  Ever since his arrest, the author’s son has been outside the protection of the law and
has consequently been deprived of hislegal personality. Nor has he had access to a court of
law where he could have asserted his rights. The State party has therefore violated article
16 of the Covenant.

3.8 Asavictim of enforced disappearance, the author’s son has been prevented from
exercising his right to a remedy that would alow him to challenge the lawfulness of his
detention, in violation of article 2, paragraph 3, of the Covenant. His family has used all
legal means to find out about his fate but has received no response.

State party’s observations on admissibility

41 On 3 March 2009, the State party, in a background memorandum on the
inadmissibility of communications submitted to the Human Rights Committee in
connection with the implementation of the Charter for Peace and National Reconciliation,
contested the admissibility of the communication and of 10 other communications
submitted to the Committee. The State party is of the view that communications
incriminating public officials, or persons acting on behalf of public authorities, in cases of
enforced disappearance during the period in question — from 1993 to 1998 — should be
considered within the broader context of the sociopolitical and security conditions that
prevailed in the country during a period when the Government was struggling to combat a
form of terrorism aimed at bringing about the “collapse of the Republican State”. In this
context, and in accordance with the Constitution (arts. 87 and 91), protective measures were
taken and the Algerian Government notified the United Nations Secretariat that it had
declared a state of emergency, in accordance with article 4, paragraph 3, of the Covenant.

4.2 During that period, the Government had to fight against groups that were not
formally organized. As aresult, there was some confusion in the manner in which a number
of operations were carried out among the civilian population, and it was difficult for
civilians to distinguish between the actions of terrorist groups and those of the security
forces, to whom civilians have often attributed enforced disappearances. Hence, according
to the State party, while these enforced disappearances may have had many causes, they
cannot be blamed on the Government. According to a variety of independent sources,
including the press and human rights organizations, it may be concluded that the
disappearances that occurred in Algeria during the period in question are attributable to any
one of six possible scenarios, hone of which can be ascribed to the State. The first scenario
concerns persons who were reported missing by their relatives but who in fact had chosen
to go into hiding in order to join an armed group and who instructed their families to report
that they had been arrested by the security services as a way of “covering their tracks’ and
avoiding being “harassed” by the police. The second scenario concerns persons who were
reported missing after their arrest by the security services but who took advantage of their
subsequent release to go into hiding. The third scenario concerns persons abducted by
armed groups which, because they were not identified or because they had stolen uniforms
or identification documents from police officers or soldiers, were mistakenly thought to
belong to the Armed Forces or security services. The fourth scenario concerns persons
reported missing who abandoned their families, and sometimes even left the country, to
escape from personal problems or family disputes. The fifth scenario concerns persons who
were reported missing by their family but who were in fact wanted terrorists who had been
killed and buried in the maquis following factional infighting, doctrinal disputes or
arguments over the spoils of war among rival armed groups. The sixth scenario mentioned
by the State party concerns persons reported missing who were actualy living in Algeria or
abroad under afalseidentity provided by a network of document forgers.
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4.3 The State party maintains that it was in view of the diversity and complexity of the
situations encompassed by the general notion of disappearance that the Algerian legidature,
following the referendum on the Charter for Peace and Nationa Reconciliation,
recommended a comprehensive approach to the issue of disappeared persons, whereby all
persons who had disappeared in the course of the “national tragedy” would be cared for, al
victims would be offered support to overcome their ordeal and all victims of disappearance
and their beneficiaries would be entitled to redress. According to statistics from the
Ministry of the Interior, 8,023 cases of disappearance have been reported, 6,774 cases have
been examined, 5,704 have been approved for compensation and 934 regjected, with 136
gtill pending. A total of 371,459,390 Algerian dinars has been paid out as compensation to
the victims concerned. In addition, a total of 1,320,824,683 dinars has been paid out in
monthly pensions.

4.4 The State party further contends that not all domestic remedies have been exhausted.
It stresses the importance of distinguishing between simple formalities involving the
political or administrative authorities, non-judicial remedies pursued through advisory or
mediation bodies, and judicial remedies pursued through the relevant courts of law. The
State party observes that, as may be seen from the authors statements,® the complainants
have written letters to political and administrative authorities, petitioned advisory or
mediation bodies and petitioned representatives of the prosecution service (chief
prosecutors and public prosecutors), but have not, strictly speaking, initiated legal action
and seen it through to its conclusion by availing themselves of al available remedies of
appeal and judicial review. Of all these authorities, only the representatives of the
prosecution service are authorized by law to open a preliminary inquiry and refer a case to
an investigating judge. In the Algerian legal system, it is the public prosecutor who receives
complaints and who institutes criminal proceedings if they are warranted. Nevertheless, in
order to protect the rights of victims or their beneficiaries, the Code of Criminal Procedure
authorizes the latter to sue for damages by filing a complaint with the investigating judge.
In this case, it is the victim, not the prosecutor, who initiates criminal proceedings by
bringing the matter before the investigating judge. This remedy, which is provided for in
articles 72 and 73 of the Code of Criminal Procedure, has not been utilized, despite the fact
that it would enable the victims to institute criminal proceedings and compel the
investigating judge to initiate proceedings, even if the prosecution service had decided
otherwise.

45 The State party aso notes the author’ s contention that the adoption by referendum of
the Charter for Peace and National Reconciliation and its implementing legislation — in
particular, article 45 of Ordinance No. 06-01 — rules out the possibility that any effective
domestic remedies are available in Algeriato the families of victims of disappearances. On
this basis, the author believed she did not need to bring the matter before the courtsin view
of what the author presumed would be the latter’s position and findings regarding the
application of the ordinance. However, the author cannot invoke this ordinance and its
implementing legidlation as a pretext for failing to institute the legal proceedings available
to her. The State party recalls the Committee’s jurisprudence to the effect that a person’s
subjective belief in, or presumption of, the futility of a remedy does not exempt that person
from the requirement that all domestic remedies be exhausted.*

Asthe State party has provided a common reply to 11 different communications, it refers to the
“authors’, which include the author of the present communication.

The State party cites, in particular, communications Nos. 210/1986 and 225/1987, Pratt and Morgan
v. Jamaica, Views adopted on 6 April 1989.
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4.6 The State party then turns its attention to the nature, principles and content of the
Charter for Peace and National Reconciliation and its implementing legidation. It maintains
that, in accordance with the principle of the inalienability of peace, which has become an
international right to peace, the Committee should support and consolidate peace and
encourage national reconciliation with a view to strengthening States affected by domestic
crises. As part of this effort to achieve national reconciliation, the State party adopted the
Charter, whose implementing ordinance prescribes legal measures for the discontinuance of
criminal proceedings and the commutation or remission of sentences for any person who is
found guilty of acts of terrorism or who benefits from the provisions of the legidation on
civil dissent, except for persons who have committed or been accomplices in mass killings,
rapes or bombings in public places. This ordinance aso helps to address the issue of
disappearances by introducing a procedure for filing an official finding of presumed death,
which entitles beneficiaries to receive compensation as victims of the “national tragedy”.
Social and economic measures have also been put in place, including the provision of
employment placement assistance and compensation for al persons considered to be
victims of the “national tragedy”. Finally, the ordinance prescribes political measures, such
as a provision under which any person who exploited religion in the past in a way that
contributed to the “national tragedy” is barred from holding political office, and establishes
the inadmissibility of any proceedings brought against individuals or groups belonging to
any branch of the country’s defence and security forces for actions undertaken to protect
persons and property, safeguard the nation and preserve its institutions.

4.7  In addition to the establishment of a fund to compensate all victims of the “national
tragedy”, the sovereign people of Algeria have, according to the State party, agreed to a
process of national reconciliation as the only way to heal the wounds inflicted by that
tragedy. The State party insists that the proclamation of the Charter for Peace and National
Reconciliation reflects a desire to avoid confrontation in the courts, media outpourings and
political score settling. The State party is therefore of the view that the author’ s allegations
are covered by the comprehensive domestic settlement mechanism provided for in the
Charter.

48 The State party asks the Committee to note how similar the facts and situations
described by the author are and to take into account the sociopolitical and security context
in which they occurred; to find that the author failed to exhaust all domestic remedies; to
recognize that the authorities of the State party have established a comprehensive domestic
mechanism for processing and settling the cases referred to in these communications
through measures aimed at achieving peace and national reconciliation consistent with the
principles of the Charter of the United Nations and subsequent covenants and conventions;
to find the communication inadmissible; and to request that the author seek an appropriate
remedy.

State party’s additional observations on admissibility

51 On 9 October 2009, the State party transmitted a further memorandum to the
Committee in which it raises the question of whether the submission of a series of
individual communications might not actually amount to an abuse of procedure aimed at
bringing before the Committee a broad historical issue involving causes and circumstances
of which the latter is unaware. The State party observes that these “individua”
communications dwell on the general context in which the disappearances occurred and
focus solely on the actions of the security forces, never mentioning those of the various
armed groups that used criminal techniques of deception to incriminate the Armed Forces.
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5.2  The State party insists that it will not address the merits of these communications
until the issue of their admissibility has been settled, since al judicia or quasi-judicial
bodies have a duty to deal with preliminary questions before considering the merits.
According to the State party, the decision to consider the admissibility and the merits of
these cases jointly and simultaneously — aside from the fact that it was not arrived at on
the basis of consultation — seriously prejudices the proper consideration of the
communications in terms of both their general nature and their intrinsic particularities.
Referring to the Committee’s rules of procedure, the State party notes that the sections
relating to the Committee's procedure for determining the admissibility of communications
are separate from those relating to the Consideration of the merits of communications and
that these questions could therefore be considered separately. Concerning the exhaustion of
domestic remedies, the State party stresses that the author did not submit any of her
complaints or requests for information through channels that would have enabled the
Algerian judicial authorities to examine them.

5.3 Recdling the Committee’s jurisprudence regarding the obligation to exhaust
domestic remedies, the State party stresses that mere doubts about the prospect of success
or concerns about delays do not exempt the author from the obligation to exhaust these
remedies. As to the question of whether the promulgation of the Charter for Peace and
National Reconciliation has barred the possibility of appeal in this area, the State party
replies that the author’'s failure to submit her alegations to examination has so far
prevented the Algerian authorities from taking a position on the scope and limitations of the
applicability of the Charter. Moreover, under the ordinance in question, the only
proceedings that are inadmissible are those brought against “members of any branch of the
defence and security forces of the Republic” for actions consistent with their core duties to
the Republic, namely, to protect persons and property, safeguard the nation and preserve its
ingtitutions. On the other hand, any allegations concerning actions attributable to the
defence or security forces that can be proved to have been taken outside of that framework
are subject to consideration by the appropriate courts.

54  The State party adds that, pursuant to articles 27 and 28 of Ordinance No. 06-01, the
status of victim of the national tragedy is granted by virtue of a declaration of
disappearance issued by the criminal investigation service following an unsuccessful search
and is subsequently confirmed through a declaration of death issued by the competent court
at the beneficiaries’ request. The State party notes that the author apparently authorized an
international human rights defence organization to submit her communication to the
Committee while at the same time acknowledging before the Algerian authorities that she
had agreed to take advantage of the settlement procedure afforded by the domestic
mechanism provided for in the Charter for Peace and National Reconciliation. The State
party aso notes that the author has denied before these same authorities that she sought
support from TRIAL (the organization acting as counsel for the author) for the submission
of her complaint to the Committee, inasmuch as she accepted the domestic settlement
procedure provided for in the Charter, as a result of which a declaration of death was issued
and an application for compensation was filed.

55 In a note verbale of 6 October 2010, the State party reiterates, in extenso, the
objections regarding admissibility that it had already submitted on 3 March 2009 and 9
October 2009.

Author’s comments on the State party’s submission

6.1 On 30 September 2011, the author submitted comments on the State party’s
observations on admissibility and provided additional arguments on the merits. She points
out that the State party has recognized the competence of the Committee to consider
individual communications. This competence is of a general nature and its exercise by the
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Committee is not subject to the discretion of the State party. In particular, it is not for the
State party to determine whether it is appropriate for the Committee to take up a specific
case. That is for the Committee to decide when it considers a communication. The author
considers that the State party’s adoption of domestic legislative and administrative
measures to support the victims of the “national tragedy” cannot be invoked at the
admissibility stage to prevent individuals subject to its jurisdiction from using the
procedure provided for under the Optional Protocol. Even if such measures could have an
impact on the settlement of a dispute, they must be studied with regard to the merits of the
communication rather than at the admissibility stage. In the present case, the legidlative
measures themsel ves amount to a violation of the rights enshrined in the Covenant, as the
Committee has previously observed.®

6.2  The author recalls that the declaration by Algeria of a state of emergency on 9
February 1992 does not affect a person’s right to submit an individual communication to
the Committee. Article 4 of the Covenant allows for derogations only from certain
provisions of the Covenant during states of emergency, but the exercise of rights under the
Optiona Protocol is not affected. According to the author, the State party’ s observations on
the appropriateness of the communication do not constitute a valid ground for a finding of
inadmissibility.

6.3  The author also refers to the State party’s argument that the requirement to exhaust
domestic remedies means that the author must institute criminal proceedings by filing a
complaint with the investigating judge, in accordance with articles 72 et seq. of the Code of
Criminal Procedure. She refers to an individual communication concerning the State party,
in which the Committee stated that “the State party has a duty not only to carry out
thorough investigations of alleged violations of human rights, particularly enforced
disappearances or violations of the right to life, but aso to prosecute, try and punish anyone
held to be responsible for such violations. To sue for damages for offences as serious as
those alleged in the present case cannot be considered a substitute for the charges that
should be brought by the public prosecutor” .® The author therefore considers that, given the
serious nature of the alleged offences, it was the responsibility of the competent authorities
to take up the case. However, no action has been taken, even though members of
Mohammed Lemmiz's family have been trying to make enquiries concerning his
whereabouts ever since his arrest, but to no avail.

6.4 The author made use of several informal procedures. She visited police stations,
gendarmeries and barracks to find out about the circumstances surrounding her son’s arrest.
She subsequently appealed to the judicial authorities as well as to the Ombudsman of the
Republic, the National Human Rights Observatory and the Minister of Justice, without
success. She therefore cannot be accused of failing to exhaust all remedies on the ground
that she did not sue for damages by filing a complaint with the investigating judge
concerning a human rights violation of such seriousness that the State party could not have
been unaware of it.

The author refers to paras. 7, 8 and 13 of the concluding observations of the Human Rights
Committee on the third periodic report of Algeria, adopted on 1 November 2007
(CCPR/C/DZAICOI3). She aso refersto para. 9.2 of communication No. 1588/2007, Benaziza v.
Algeria, Views adopted on 26 July 2010, and para. 11 of communication No. 1196/2003, Boucherf v.
Algeria, Views adopted on 30 March 2006. The author also refersto paras. 11, 13 and 17 of the
concluding observations of the Committee against Torture on the third periodic report of Algeria,
adopted on 13 May 2008 (CAT/C/DZA/COI/3). Lastly, she cites para. 1 of general comment No. 29
(2001) on derogations from the Covenant during states of emergency (Official Records of the General
Assembly, Fifty-sixth Session, Supplement No. 40, vol. | (A/56/40 (val. 1)), annex VI).

® Benazizav. Algeria, para. 8.3.

GE.14-09602



A/69/40 (Val. I, Part One)

6.5 Asto the State party’s argument that mere “subjective belief or presumption” does
not exempt the author of a communication from the requirement to exhaust all domestic
remedies, the author cites article 45 of Ordinance No. 06-01, whereby legal proceedings
may not be brought against individuals or groups who are members of any branch of the
defence or security forces. Any person making such a complaint or alegation is liable to a
term of imprisonment of from 3 to 5 years and a fine of between 250,000 and 500,000
dinars. The State party has therefore not convincingly demonstrated how suing for damages
would enable a court to receive and investigate a complaint, since in doing so it would bein
violation of article 45 of the ordinance, or how the author of a complaint could be
guaranteed immunity from prosecution under article 46 of the ordinance. As treaty body
jurisprudence confirms, a reading of these provisions leads to the conclusion that any
complaint regarding the violations suffered by the author and her son would not only be
declared inadmissible, but would also be treated as a crimina offence. The State party fails
to provide any example of an instance in which, despite the existence of the above-
mentioned ordinance, the perpetrators of human rights violations similar to those involved
in the present case have actually been prosecuted.

6.6 The author notes the State party’s argument in its additional observations on
admissibility that the author, acting on her own behalf and that of her son, denies that she
sought the support of her counsel, TRIAL, which is representing her in the case before the
Committee. The State party bases this assertion on the fact that the author accepted the
domestic settlement procedure under the Charter for Peace and National Reconciliation, as
aresult of which a declaration of death was issued and an application for compensation was
filed. The author notes that the State party does not provide any evidence to prove this
assertion. It does not produce any written statement by the author denying that she
requested her counsel’s services. Her counsel, on the other hand, has produced a written
power of attorney dated 13 January 2006 authorizing it to act before the Committee on the
author’ s behalf. This power of attorney remains valid.

6.7 The author points out that the Committee against Torture, in its concluding
observations of 13 May 2008 concerning Algeria, expressed concern about Ordinance No.
06-01, as it obliges families of missing persons to certify the death of their family member
in order to receive compensation, which could constitute a form of inhuman and degrading
treatment (CAT/C/DZAI/COI/3, para. 13). In the light of this position, acceptance of the
domestic settlement procedure can hardly be interpreted as an expression of the author’s
desire to discontinue the procedure initiated before the Committee. In addition, waivers of
prosecution do not apply under any circumstances to crimes such as torture, including rape,
and enforced disappearance, which are crimes to which the statute of limitations does not
apply (CAT/CIDZAI/COI/3, para. 11). The State party therefore remains under an obligation
to conduct an independent and impartial investigation into any allegation of international
crimes with the aim of prosecuting and punishing the persons responsible, irrespective of
any measures taken with a view to national reconciliation. Thus, the fact that the author
accepted the domestic settlement procedure provided for in the Charter for Peace and
National Reconciliation does not release the State party from its obligation to investigate
and prosecute the perpetrators of her son’s enforced disappearance.

6.8  With respect to the merits of the communication, the author notes that the State party
has simply listed a number of scenarios according to which victims, in general, of the
“national tragedy” might have disappeared. Such general comments do not refute the
allegations made in the present communication. In fact, the same comments have been put
forward in a series of other cases, which demonstrates the State party’s continuing
unwillingness to consider such casesindividually.
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6.9 With regard to the State party’s argument that it is entitled to request that the
admissibility of the communication be considered separately from the merits, the author
refers to rule 97, paragraph 2, of the rules of procedure of the Human Rights Committee,
which states that the working group or specia rapporteur may, because of the exceptional
nature of a case, request a written reply that relates only to the question of admissibility.
Consequently, it is not for the author of the communication or the State party to take such
decisions, which are the sole prerogative of the working group or special rapporteur. The
author considers that the present case is no different from other cases of enforced
disappearance and that admissibility should not be considered separately from the merits.

6.10 The author points out that the State party is required to submit “explanations or
statements that shall relate both to the communication’s admissibility and its merits’. She
aso refers to the jurisprudence of the treaty bodies, which consider that, in the absence of
statements from the State party on the merits, the Committee may reach a decision on the
basis of the information in the case file. Numerous reports on the actions of the security
forces during the period in question and the many steps taken by the victim's family
members corroborate the allegations made by the author in her communication. In view of
the State party’s involvement in the disappearance of her son, the author is unable to
provide additional information in support of her communication, as that information is
entirely in the hands of the State party. The author also asserts that the State party’s failure
to make any observations regarding the merits of the case is tantamount to an
acknowledgement on its part that violations were committed.

I ssues and proceedings before the Committee

Consideration of admissibility

7.1 First of al, the Committee wishes to point out that the decision by the Specia
Rapporteur to examine the admissibility and the merits jointly (see para. 1.3 above) does
not preclude their being considered separately by the Committee. The joint consideration of
the admissibility and the merits does not mean they must be examined simultaneously.
Consequently, before considering any claim contained in a communication, the Committee
must decide, in accordance with rule 93 of its rules of procedure, whether the
communication is admissible under the Optional Protocol.

7.2  The State party argues that the author, acting on her own behalf and that of her son,
denies that she sought the support of TRIAL to represent her in the case before the
Committee based on the fact that she accepted the domestic settlement procedure provided
for in the Charter for Peace and National Reconciliation, as a result of which a declaration
of death was issued and an application for compensation was filed. The Committee notes
the argument put forward by the author’s counsel, according to which the State party has
not provided any evidence to prove its assertions. The Committee notes that the present
communication was registered in accordance with its rules of procedure, and more
specificaly rule 96, under which a communication must be submitted by the individual
personally or by hisor her representative. In the present case, counsel has produced a power
of attorney signed by the author on 13 January 2006 authorizing it to act before the
Committee. The author has never challenged the authenticity of this power of attorney
before the Committee.

7.3 The Committee also takes note of the State party’s statement that the author
acknowledged to the Algerian authorities that she had agreed to benefit from the settlement
procedure established by the domestic mechanism provided for in the Charter for Peace and
National Reconciliation. The Committee is of the view, however, that acceptance of the
domestic settlement procedure cannot be interpreted as an expression of the author’s desire
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to discontinue the procedure initiated before the Committee. The Committee therefore
considers the communication to be admissible under article 1 of the Optional Protocol.

7.4  Asrequired under article 5, paragraph 2 (a), of the Optional Protocol, the Committee
has ascertained that the same matter is not being examined under another procedure of
international investigation or settlement.

7.5  The Committee notes that, in the State party’s view, the author and her family have
not exhausted domestic remedies, since they did not consider bringing up the matter with
the investigating judge and suing for damages in criminal proceedings under articles 72 and
73 of the Code of Criminal Procedure. The Committee also notes that, according to the
State party, the author wrote letters to political and administrative authorities and petitioned
representatives of the prosecution service (chief prosecutors or public prosecutors) but has
not, strictly speaking, initiated legal action and seen it through to its conclusion by availing
herself of al available remedies of appeal and judicia review. The Committee notes the
author’s argument that, after contacting police stations and gendarmeries on an unofficial
basis, she approached the judicial authorities, namely the El Harrach court and the Algiers
court, and then the Blida military court, which the other two courts had indicated was the
one that was competent to hear the case. The Committee also notes that no proceedings or
investigations were initiated as a result of all these efforts and that the author, despite the
administrative and judicial actions undertaken, has not been able to obtain any official
information about the fate of her son. Lastly, the Committee notes that, according to the
author, article 46 of Ordinance No. 06-01 provides for the penalization of any person who
files acomplaint pertaining to actions covered by article 45 thereof.

7.6  The Committee recalls that the State party has a duty not only to carry out thorough
investigations of alleged human rights violations brought to the attention of its authorities,
particularly enforced disappearances or violations of the right to life, but also to prosecute,
try and punish anyone held to be responsible for such violations.” The family of
Mohammed Lemmiz has repeatedly contacted the competent authorities concerning his
disappearance, but the State party has failed to conduct a thorough and effective
investigation. The State party has also failed to provide sufficient evidence that an effective
remedy is available, since Ordinance No. 06-01 of 27 February 2006 continues to be
applicable despite the Committee’s recommendations that it should be brought into line
with the Covenant (CCPR/C/DZA/CQI3, paras. 7, 8 and 13). The Committee is of the view
that suing for damages for offences as serious as those alleged in the present case cannot be
considered a substitute for the charges that should be brought by the public prosecutor.?
Moreover, given the vague wording of articles 45 and 46 of the ordinance, and in the
absence of convincing information from the State party about their interpretation and actual
enforcement, the author’s fears regarding the effectiveness of filing a complaint are
reasonable.

7.7  The Committee considers that, in order for a communication to be admissible, the
only remedies which the author must have exhausted are the effective remedies for the
aleged violation, which in this case is an enforced disappearance. In the light of all these
considerations, the Committee concludes that article 5, paragraph 2 (b), of the Optional
Protocol is not an obstacle to the admissibility of the present communication.

7 See, for example, communication No. 1791/2008, Boudjemai v. Algeria, Views adopted on 22 March

2013, para. 7.4.
8 See, for example, Boudjemai v. Algeria, para. 7.4.
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7.8  The Committee finds that the author has provided sufficient substantiation for her
alegations insofar as they raise issues under article 6 (para. 1), article 7, article 9, article 10,
article 16 and article 2 (para. 3) of the Covenant and therefore proceeds to consider the
communication on the merits.

Consideration of the merits

8.1 The Human Rights Committee has considered the present communication in the
light of al the information made available to it by the parties, as required under article 5,
paragraph 1, of the Optional Protocol.

8.2 The State party has provided genera, collective comments on the complaints
submitted by the authors of several communications, including the author of the present
communication. The State party has contented itself with arguing that communications
incriminating public officials or persons acting on behalf of public authorities in cases of
enforced disappearances occurring between 1993 and 1998 should be considered within the
broader context of the sociopolitical and security conditions that prevailed in the country
during a period when the Government was struggling to combat terrorism. The Committee
refers to its jurisprudence® and recalls that the State party may not invoke the provisions of
the Charter for Peace and National Reconciliation against persons who invoke provisions of
the Covenant or who have submitted or may submit communications to the Committee. The
Covenant requires the State party to show concern for the fate of each individual and to
treat each person with respect for the inherent dignity of the human person. Ordinance No.
06-01, without the amendments recommended by the Committee, appears to promote
impunity and therefore cannot, as it currently stands, be considered compatible with the
provisions of the Covenant.

8.3  The Committee notes that the State party has not replied to the author’s alegations
concerning the merits of the case and recalls that, as is established in its jurisprudence,’ the
burden of proof should not rest solely on the author of a communication, especially since
the author and the State party do not always have the same degree of accessto evidence and
since often only the State party is in possession of the necessary information. It follows
from article 4, paragraph 2, of the Optional Protocol that the State party has a duty to
investigate in good faith all allegations of violations of the Covenant made against it and its
representatives and to provide the Committee with the information available to it.™ In the
absence of explanations from the State party in this respect, due weight must be given to the
author’ s allegations, provided they have been sufficiently substantiated.

8.4  The Committee notes that, according to the author, her son was arrested at his home
by members of the Algerian National People’'s Army during a military raid carried out
under the orders of commander M. B. on 30 April 1996 at 5.30 am.; that he was reportedly
taken to the Baraki military barracks; that he was later said to have been seen at the Beni-
Messous barracks; and that the family has had no news of him since his arrest. The
Committee recalls that, in cases of enforced disappearance, the deprivation of liberty,
followed by a refusal to acknowledge the deprivation of liberty or by concealment of the
fate of the disappeared person, removes the person from the protection of the law and
places his or her life at serious and constant risk, for which the State is accountable. In the
case at hand, the Committee notes that the State party has produced no evidence to indicate
that it has fulfilled its obligation to protect Mohammed Lemmiz’s life. Therefore the

° Boudjemai v. Algeria, para. 8.2.
10 See, for example, Boudjemai v. Algeria, para. 8.3.
1 See, for example, Boudjemai v. Algeria, para. 8.3.

GE.14-09602



A/69/40 (Val. I, Part One)

Committee concludes that the State party has failed in its duty to protect the victim'slife, in
violation of article 6, paragraph 1, of the Covenant.™

8.5 The Committee recognizes the degree of suffering involved in being held
indefinitely without contact with the outside world. It recalls its general comment No. 20
(1992) on the prohibition of torture, or other cruel, inhuman or degrading treatment or
punishment,®® in which the Committee recommends that States parties should make
provision against incommunicado detention. It notes in the case at hand that Mohammed
Lemmiz was arrested by members of the Algerian National People’'s Army on 30 April
1996 and that his fate remains unknown to this day. In the absence of satisfactory
explanations from the State party, the Committee considers that this disappearance
constitutes a violation of article 7 of the Covenant with regard to Mohammed Lemmiz.*

8.6  The Committee also takes note of the anguish and distress suffered by Mohammed
Lemmiz's mother because of his disappearance. It considers that the facts before it revea a
violation of article 7 of the Covenant with regard to the author.*

8.7 Regarding the question of a violation of article 9, the Committee takes note of the
author’s allegations that Mohammed Lemmiz was never brought before an investigating
judge so that he could challenge the legality of his detention and that no official information
was given to the author or her family regarding the victim’'s fate. In the absence of
satisfactory explanations from the State party, the Committee finds a violation of article 9
with respect to Mohammed Lemmiz.™®

8.8 Regarding the complaint lodged under article 10, paragraph 1, the Committee
reiterates that persons deprived of their liberty may not be subjected to any hardship or
constraint other than that resulting from the deprivation of liberty and that they must be
treated with humanity and respect for their dignity. In view of Mohammed Lemmiz's
incommunicado detention and in the absence of information from the State party in that
regard, the Committee finds a violation of article 10, paragraph 1, of the Covenant.”’

8.9  With regard to the question of a violation of article 16, the Committee reiterates its
established jurisprudence, according to which the intentional removal of a person from the
protection of the law for a prolonged period of time may constitute a refusal to recognize
that person as a person before the law if the victim was in the hands of the State authorities
when last seen and if the efforts of his or her relatives to obtain access to potentially
effective remedies, including judicial remedies (article 2, paragraph 3, of the Covenant),
have been systematically impeded.’® In the present case, the Committee notes that the State
party has not provided information about the fate or whereabouts of the disappeared person
despite the author’s multiple regquests for information from the State party. The Committee
finds that Mohammed Lemmiz’s enforced disappearance since 30 April 1996 has denied
him the protection of the law and has deprived him of his right to recognition as a person
before the law, in violation of article 16 of the Covenant.

See, for example, Boudjemai v. Algeria, para. 8.4.

13 Official Records of the General Assembly, Forty-seventh Session, Supplement No. 40, (A/47/40),
annex VI, sect. A.

See, for example, Boudjemai v. Algeria, para. 8.5.

See, for example, Boudjemai v. Algeria, para. 8.6.

See, for example, Boudjemai v. Algeria, para. 8.7.

See general comment No. 21 (1992) on the humane treatment of persons deprived of their liberty,
para. 3 (Official Records of the General Assembly, Forty-seventh Session, Supplement No. 40,
(A/47/40), annex V1, sect. B), and, for example, Boudjemai v. Algeria, para. 8.8.

18 See, for example, Boudjemai v. Algeria, para. 8.9.
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8.10 The author invokes article 2, paragraph 3, of the Covenant, which imposes on States
parties the obligation to ensure that any person whose Covenant rights have been violated
has an effective remedy. The Committee attaches importance to the establishment by States
parties of appropriate judicial and administrative mechanisms for addressing claims of
rights violations. It refersto its general comment No. 31 (2004) on the nature of the general
legal obligation imposed on States parties to the Covenant,*® which provides, inter alia, that
afailure by a State party to investigate allegations of violations could, in and of itself, give
rise to a separate breach of the Covenant. In the present case, the author contacted the
competent authorities concerning the disappearance of Mohammed Lemmiz as soon as he
was arrested. All the steps taken have proved futile, and the State party has failed to
conduct a thorough and effective investigation into the disappearance. Meanwhile, the
absence of the legal right to undertake judicial proceedings which has existed since the
promulgation of Ordinance No. 06-01 on the implementation of the Charter for Peace and
National Reconciliation continues to deprive Mohammed Lemmiz and the author of any
access to an effective remedy, inasmuch as the Ordinance prohibits, on pain of
imprisonment, the pursuit of legal remedies with a view to shedding light on the most
serious crimes, such as enforced disappearances. (CCPR/C/DZA/CO/3, para. 7).

8.11 The Committee aso notes that, according to the State party, the domestic settlement
procedure accepted by the author, as a result of which a declaration of death was issued and
an application for compensation was filed, is exclusive and therefore incompatible with the
submission of a communication to the Committee concerning violations of the Covenant. In
this regard, the Committee recalls what it has stated in paragraph 7.3 and stresses that States
have an obligation to conduct thorough and effective investigations into serious human
rights violations, including enforced disappearances, irrespective of any measures taken
with a view to national reconciliation. The Committee considers, in particular, that the
provision of compensation must not be made contingent upon the issuance of a declaration
of death in respect of a disappeared person.®

8.12 In the light of the foregoing, the Committee finds that the facts before it revea a
violation of article 2 (para. 3), read in conjunction with article 6 (para. 1), article 7, article
9, article 10 and article 16 of the Covenant, with regard to Mohammed Lemmiz and of
article 2 (para. 3), read in conjunction with article 7 of the Covenant, with regard to the
author.

9. The Human Rights Committee, acting under article 5 (para. 4), of the Optional
Protocol to the International Covenant on Civil and Political Rights, is of the view that the
information before it discloses violations by the State party of article 6 (para. 1), article 7,
article 9, article 10 (para. 1), article 16 and article 2 (para. 3), read in conjunction with
article 6 (para. 1), article 7, article 9, article 10 (para. 1) and article 16 of the Covenant,
with regard to Mohammed Lemmiz. It also finds a violation of article 7 and of article 2
(para. 3), read in conjunction with article 7, with regard to the author.

10.  In accordance with article 2, paragraph 3, of the Covenant, the State party is under
an obligation to provide the author and her family with an effective remedy by, inter dia:
(a) conducting a thorough and effective investigation into the disappearance of Mohammed
Lemmiz;, (b) providing the author with detailed information about the results of its
investigation; (c) releasing the victim immediately if he is still being held incommunicado;
(d) if Mohammed Lemmiz is deceased, handing over his remains to his family; (e)

19

20

Official Records of the General Assembly, Fifty-ninth Session, Supplement No. 40, vol. | (A/59/40
(vol. 1)), annex I11.

Communications Nos. 1917/2009, 1918/2009, 1925/2009 and 1953/2010, Prutina and othersv.
Bosnia and Herzegovina, Views adopted on 28 March 2013, para. 9.6.
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prosecuting, trying and punishing those responsible for the violations committed; and (f)
providing adequate compensation to the author for the violations suffered — regardless of
whether or not she acknowledges her son’'s death if that is in fact the case — and to
Mohammed Lemmiz if he is still aive. Ordinance No. 06-01 notwithstanding, the State
party should ensure that it does not impede enjoyment of the right to an effective remedy by
victims of crimes such as torture, extrgjudicial killings and enforced disappearances. The
State party is also under an obligation to take steps to prevent similar violations in the
future.

11.  Bearing in mind that, by becoming a party to the Optional Protocol, the State party
has recognized the competence of the Committee to determine whether or not there has
been a violation of the Covenant and that, pursuant to article 2 of the Covenant, the State
party has undertaken to ensure to all individuals within its territory or subject to its
jurisdiction the rights recognized in the Covenant and to provide an effective and
enforceable remedy when a violation has been established, the Committee wishes to receive
information from the State party, within 180 days, about the measures taken to give effect
to the Committee’s Views. The State party is aso requested to publish the present Views
and to have them widely disseminated in the official languages of the State party.

[Adopted in English, French and Spanish, the French text being the original version.
Subsequently to be issued also in Arabic, Chinese and Russian as part of the present report.]
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Appendix

Individual opinion of Mr. Fabian Omar Salvioli and
Mr. Victor Manuel Rodriguez-Rescia

1. We concur with the decision arrived at by the Human Rights Committee concerning
communication No. 1798/2008, in respect of which the Committee found violations of the
human rights referred to in article 6 (para. 1), article 7, article 9, article 10 (para. 1) and
article 16 and breaches of the obligations set forth in article 2 (para. 3), read in conjunction
with article 6 (para. 1), article 7, article 9, article 10 (para. 1) and article 16, of the
Covenant with respect to Mohammed Lemmiz, together with a violation of article 7 and of
article 2 (para. 3), read in conjunction with article 7, with respect to the author.

2. However, we are concerned that, in its Views on the above-mentioned
communication, the Committee did not also characterize the existence of national legal
provisions that are inherently inconsistent with the Covenant, namely, articles 45 and 46 of
Ordinance No. 06-01, as an additional violation of the Covenant.

3. We regret having to insist on alegal assessment that differs from that of the majority
of the Committee with regard to the effects of the existence and application of articles 45
and 46 of Ordinance No. 06-01 of 27 February 2006 implementing the Charter for Peace
and National Reconciliation, adopted by referendum on 29 September 2005, which prohibit
any legal action before the courts against members of the Algerian defence and security
services for the offences of torture, extrgjudicial killings and enforced disappearance. Under
the ordinance, anyone lodging such a charge or complaint is liable to a penalty of from 3 to
5 years imprisonment and a fine of between 250,000 and 500,000 Algerian dinars.

4, The Committee did not expressly state, as we would have wished, that the content of
article 45 of Ordinance No. 06-01 is inconsistent with the provisions of article 14 of the
Covenant concerning the right of all persons to have access to justice so that they may
assert their rights. The Committee should aso have found a violation of article 2, paragraph
2, which lays down the obligation of States parties to adapt their laws so as to give effect to
the provisions set forth in the Covenant.

5. The majority of the Committee maintains the practice of refraining from finding
violations of rights that are not invoked by the authors of a communication, thereby failing
to apply the legal principle of iura novit curia. In so doing, the Committee needlessly
restricts its own sphere of competence in a way that is inappropriate for an international
body that protects human rights.

6. This practice is not only misguided but is aso inconsistent: the Human Rights
Committee has itself, on occasion, applied the principle of iura novit curia in its Views,
athough it has not said so explicitly. In recent years, there have been various instances in
which the Committee has correctly applied the provisions of the Covenant on the basis of
evidence before it that is not covered in the legal arguments or the specific articles cited by
the parties.?

& Human Rights Committee, communication No. 1390/2005, Koreba v. Belarus, Views adopted on 25
October 2010; Human Rights Committee, communication No. 1225/2003, Eshonov v. Uzbekistan,
Views adopted on 22 July 2010, para. 8.3; Human Rights Committee, communication No. 1206/2003,
R.M. and SlI. v. Uzbekistan, Views adopted on 10 March 2010, paras. 6.3 and 9.2, with afinding of
no violation; Human Rights Committee, communication No. 1520/2006, Mwamba v. Zambia, Views
adopted on 10 March 2010; Human Rights Committee, communication No. 1320/2004, Pimentel et

80 GE.14-09602



A/69/40 (Val. I, Part One)

7. The very existence of articles 45 and 46 of Ordinance No. 06-01, under which
persons reporting any of the offences covered by its provisions are liable to imprisonment
and fines, is inconsistent with the Internationa Covenant on Civil and Political Rights
because these articles establish a framework of impunity that prevents the investigation,
conviction and redress of cases of serious human rights violations, such as the enforced
disappearance of Mohammed Lemmiz (the author’s son), whose whereabouts are unknown
to this day. The legal prohibition on filing a complaint regarding the events involved in this
case or other similar cases — and, hence, on investigating them — fosters impunity by
infringing the right of access to justice, given that the ordinance sets out penalties for the
exercise of the right of petition in respect of acts such as those that gave rise to this
communication, which deals with an enforced disappearance.

8. The measures of redress recommended by the Committee with a view to preventing
the recurrence of such acts in other similar cases are insufficient. In its Views, the
Committee says that “the State party should ensure that it does not impede enjoyment of the
right to an effective remedy by victims of crimes such as torture, extrajudicial killings and
enforced disappearances’ (para. 10). We consider in fact that the Committee should have
stated, clearly and directly, that the explicit prohibition under Ordinance No. 06-01 of legal
action to initiate investigations of cases of torture, extrgjudicial killings and enforced
disappearances constitutes a violation of the genera obligation set out in article 2,
paragraph 2, of the Covenant, according to which the State of Algeria must “take the
necessary steps, in accordance with its constitutional processes and with the provisions of
the [...] Covenant, to adopt such laws or other measures as may be necessary to give effect
to the rights recognized in the present Covenant” (emphasis added).

9. Articles 45 and 46 of Ordinance No. 06-01 foster impunity and prevent the victims
of this type of serious offence and their families from exercising their right to an effective
legal remedy, to know the truth, to assert their fundamental right to justice, to petition and
to obtain full reparation. Even if the remaining provisions of Ordinance No. 06-01 do make
a contribution to the achievement of peace and national reconciliation in Algeria, this
should not be done at the expense of the fundamental human rights of the victims and their
families, who have suffered the consequences of such serious offences, and much less by
making those families liable to punishments and fines, thereby re-victimizing them if they
exercise their right to invoke alegal remedy. That right is, moreover, one of the means used
to protect and guarantee other human rights (such as the right to life or the right not to be
subjected to torture) that may not be suspended even in a state of emergency (Covenant, art.
4, para. 2).

10. Thelega impossibility of initiating judicial proceedings since the promulgation of
Ordinance No. 06-01 on the implementation of the Charter for Peace and National
Reconciliation has deprived and continues to deprive Mohammed Lemmiz, the author and
her family of any access to an effective remedy, since the ordinance prohibits, on pain of
imprisonment, the pursuit of legal remedies with a view to shedding light on the most
serious crimes, such as enforced disappearances.

11.  The Committee should have stated explicitly that, as a reparation measure aimed at
ensuring that such acts do not recur, Algeria should comply with the provisions of article 2,
paragraph 2, and, accordingly, such laws or other measures as may be necessary to repeal

al. v. the Philippines, Views adopted on 19 March 2007, paras. 3 and 8.3; Human Rights Committee,
communication No. 1177/2003, llombe and Shandwe v. the Democratic Republic of the Congo,
Views adopted on 17 March 2006, paras. 5.5, 6.5 and 9.1; Human Rights Committee, communication
No. 973/2001, Khalilova v. Tajikistan, Views adopted on 30 March 2005, para. 3.7; and Human
Rights Committee, communication No. 1044/2000, Shukurova v. Tajikistan, Views adopted on 17
March 2006, para. 3.
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articles 45 and 46 of Ordinance No. 06-01 and thereby do away with any prohibitions,
penalties, sanctions and any other obstacle that would have the effect of alowing serious
offences such as enforced disappearance of persons, torture and extrajudicial killings to go
unpunished, not only in respect of the victims referred to in this communication but also in
respect of victims and their familiesin similar cases.

[Done in English, French and Spanish, the French text being the original version.
Subsequently to be issued also in Arabic, Chinese and Russian as part of the present report.]
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G. Communication No. 1808/2008, Kovalenko v. Belarus
(Views adopted on 17 July 2013, 108th session)*

Submitted by: Sergey Kovalenko (not represented by
counsel)

Alleged victims: The author

Sate party: Belarus

Date of communication: 8 May 2008 (initial submission)

Subject matter: Breaking up a peaceful assembly aimed at

commemorating the victims of the Stalinist
repressionsin violation of the right to express
opinions and the right to hold a peaceful
assembly without unreasonable restrictions

Procedural issue: None

Substantive issues: Right to freedom of expression; permissible
restrictions; right to peaceful assembly

Articles of the Covenant: 19, paragraph 2; 21

Article of the Optional Protocol: 5, paragraph 2 (b)

The Human Rights Committee, established under article 28 of the International
Covenant on Civil and Political Rights,

Meeting on 17 July 2013,

Having concluded its consideration of communication No. 1808/2008, submitted to
the Human Rights Committee by Sergey Kovelenko under the Optional Protocol to the
International Covenant on Civil and Political Rights,

Having taken into account all written information made available to it by the author
of the communication and the State party,

Adopts the following:

Viewsunder article 5, paragraph 4, of the Optional Protocol

1 The author of the communication is Sergey Kovalenko, a Belarusian national born in
1975, residing in Vitebsk, Belarus. He claims to be a victim of violations by Belarus of his
rights under article 19, paragraph 2, and article 21 of the International Covenant on Civil
and Political Rights. The Optional Protocol entered into force for the State party on 30
December 1992. The author is not represented.

* The following members of the Committee participated in the examination of the present
communication: Mr. Yadh Ben Achour, Mr. Lazhari Bouzid, Ms. Christine Chanet, Mr. Ahmad Amin
Fathalla, Mr. Cornelis Flinterman, Ms. Zonke Zanele Majodina, Mr. Kheshoe Parsad Matadeen, Mr.
Gerad L. Neuman, Sir Nigel Rodley, Mr. Victor Manuel Rodriguez-Rescia, Mr. Fabian Omar
Salvioli, Ms. Anja Seibert-Fohr, Mr. Yuval Shany, Mr. Konstantine Vardzelashvili and Ms. Margo
Waterval.
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Factual background

2.1 On 30 October 2007, the author, together with about thirty other inhabitants of
Vitebsk who all had relatives who had been shot dead in the Stalinist camps or had died
from diseases during forced labour in Soviet Russia in the 1930s-1950s, took part in a
commemorative service. The author took part in the commemoration as he believed that the
communist (Stalinist) regime was repressive and aimed at the suppression of political
pluralism in the Soviet society. Thus, by participating in the commemoration, he wished to
express, together with other participants, a negative attitude towards the violent suppression
of all types of dissent. The commemoration was intended to include a visit to the place near
Polyai village where the victims of political repression had been executed and buried, and a
visit to two cemeteries close to Voroni and Kopti villages. The participants intended to lay
wreaths and flowers and to erect a cross.

2.2 When the participants' bus stopped at the parking lot close to the venue for the
commemoration near Polyai village and started taking out wreaths, flowers, the parts of the
cross to be assembled, etc., police officers demanded that the commemoration be stopped,
asin the opinion of the Deputy Head of the Vitebsk District Department of Internal Affairs,
it constituted an unauthorized mass event (a “picket”). The participants refused to stop the
commemoration. The author explains that, at that moment, he was carrying a white-red-
white flag, which in his view symbolizes the Belarusian State and its independence, and the
rejection of the communist past. The police officers asked him to roll it up, which he did,
unfurling it again only when the cross was erected in the neighbouring wood, at the place
where the victims of political repression had been executed. When the participants boarded
the bus to continue to Voroni and Kopti villages, the Deputy Head of the Vitebsk District
Department of Internal Affairs entered the bus and announced that he was breaking up the
commemoration and that all passengers were being detained as participants in an
unauthorized mass event. The participants, including the author, expressed their
disagreement with this decision but obeyed the order.

2.3  On the same bus, the author and the other participants were brought to the Vitebsk
District Department of Internal Affairs of the Vitebsk Region, where the author was cited
for having committed an administrative offence under article 23.34, part 3, of the Code on
Administrative Offences (violation of the established procedure for organizing or
conducting a mass event or a*“ picket”).

24 By ruling of 31 October 2007, the Vitebsk District Court of the Vitebsk Region
found the author guilty of having committed an administrative offence under article 23.34,
part 3, of the Code on Administrative Offences and fined him 620,000 Belarusian roubles.*
According to the court ruling, in court the author challenged the definition of his actions as
participation in an unauthorized picket, as he simply participated in a commemoration for
the victims of repressions, listened to those speaking and carried a white-red-white flag,
which for him symbolizes the Belarusian State. The court referred to article 2 of the Law on
Mass Events of 30 December 1997, according to which a “picket” is a public expression by
a citizen or by a group of citizens of public and political, group or individual and other
interests or the protest (without a procession), including by hunger strike, of any issues,
with or without the use of posters, banners and other materials. The Vitebsk District Court
concluded that, by actively taking part in a mass event in a public place and, in particular,
by holding unfurled flags and a cross for along period of time on the parking lot with the
other participants at the mass event, the author publicly expressed his personal and other
interests.

1 Approximately 200 euros.
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2.5 On 8 November 2007, the author filed a cassation appeal with the Vitebsk Regional
Court against the Vitebsk District Court’s ruling of 31 October 2007. In his appeal, he
contested the legal definition by the court of his actions. He admitted having displayed a
white-red-white flag, symbolizing the Belarusian State, and pointed out that he had not
displayed any posters, banners or other materials and, therefore, had not publicly expressed
a group, individual or other interest or protest. The commemoration took place in remote
woodland shielded from public view. He also noted that, even if he did take part in an
unauthorized mass event (“picket”), article 23.34 of the Code on Administrative Offences
proscribes aviolation of the established procedure for the organization or holding of a mass
event or of a “picket”, it does not penalize mere participation in a mass event of this type.
Moreover, during the same period, Christians in Belarus were observing the autumn day of
the dead: the exercise of religious rites is not governed by Belarus laws. Lastly, he claimed
that the commemoration in which he took part was a peaceful citizens' gathering. He
participated in the commemoration as he wanted to express his negative view of political
repression, and the commemoration did not pose a threat to national security, public safety,
public order, the protection of public health, morals or rights and freedoms of others.
Furthermore, by arresting him, the authorities prevented the redization of his right to
peaceful assembly guaranteed both under the Belarus Constitution and by the international
obligations of Belarus.

2.6 On 28 November 2007, the Vitebsk Regional Court rejected the author’ s appeal. The
court concluded that the evidence before it permitted it to establish that the author had
participated, together with other individuals, in an unauthorized picket aimed at expressing
personal or other interests. The event was of a public nature, as established by witnesses
testimonies and the content of videotapes. The participants remained on the parking lot
displaying flags for a long time in the presence of onlookers. Accordingly, the court
concluded that the event in which the author had participated was conducted in violation of
the requirements of article 2 of the Law on Mass Events, which required participants at the
commemoration to seek an authorization from the competent authorities to hold a mass
event. The actions of the author were correctly qualified by the district court under article
23.34, part 3, of the Code on Administrative Offences. The fine imposed on the author had
been determined within the amounts prescribed under the law.

2.7 0On 21 December 2007, the author requested the Supreme Court to examine the
rulings of the Vitebsk District Court and the Vitebsk Regional Court under the supervisory
review proceedings. In his request, he reiterated his previous arguments presented on
appeal. On 4 February 2008, a Deputy Chair of the Supreme Court dismissed the author’s
appeal. The Supreme Court took into account that the author had previously been subject to
an administrative penalty under article 23.34, part 1, of the Code on Administrative
Offences as he had already participated in unauthorized pickets. The evidence on file
showed that the author had participated in an unsanctioned mass event and a videotape
showed him displaying a white-red-white flag with the intention of expressing certain
interests. Accordingly, the Deputy Chair of the Supreme Court concluded that the lower
courts had correctly defined the author’ s actions under part 3 of article 23.34 of the Code on
Administrative Offences.

The complaint

3.1 Theauthor submitsthat his detention by the police on 30 October 2007 in the course
of the commemoration interfered with his right to freedom of expression, as guaranteed by
article 19, paragraph 2, of the Covenant. He also contends that his acts were wrongly
defined by the court as participation in a mass event.

3.2 He aso submits that the commemoration in question was never intended to
congtitute a political, social or economic action and, therefore, the participants had not
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sought prior authorization for its conduct. The commemoration he participated in was a
peaceful citizens gathering, and the participants actions did not affect the rights and
freedoms of others, nor did they damage individual or public property. According to the
author, the authorities had not presented any facts disclosing a breach of national security or
of public order during the commemoration, and thereby endorsed its peaceful nature.
Neither did they provide any documentary evidence of threats to the life and health of
individuals, to their morals or of breaches of their rights and freedoms. Therefore,
according to the author, the State party has also violated his right to peaceful assembly as
protected by article 21 of the Covenant.

The State party’s observations on admissibility and merits

4.1 By note verbale of 24 November 2008, the State party submitted its observations on
the admissibility and merits of the communication. It contends that the arguments adduced
by the author regarding the unlawful engagement of his administrative liability under article
23.34, part 3, of the Code on Administrative Offences are groundless. Under article 35 of
the Constitution, freedom of assembly, meetings, street rallies, demonstrations and pickets
that do not affect the public order and the rights of other Belarusian citizens are guaranteed
by the State; the proceedings regarding the conduct of such eventsisto be regulated by law.
That law isthe Law on Mass Events of 20 December 1997, which established the procedure
for creating conditions for the realization of constitutional rights and freedoms of citizens,
and the protection of public safety and order during the conduct of such events on the
streets, on sguares and in other public places.

4.2 The State party notes that the author does not contest his participation in a mass
event on 30 October 2007, which he qualifies as a peaceful assembly — a commemoration.
This event was conducted in a place used as a bus station and, moreover, on the Vitebsk-
Liozno road, using white-red-white flags such as the one carried by the author. The State
party rejects the author’s view that such flags symbolize the State and its independence, and
notes that these colours do not constitute a State symbol.

43 The State party explains that the court took a well-founded decision when
concluding that the author had participated in a picket as defined under article 2 of the Law
on Mass Events. This is confirmed by the number of participants in the event, the use of
non-State symbols and their intention to place crosses in a location freely chosen by the
participants. During the events, the participants also made oral statements. No authorization
for the conduct of the event in question was issued, and the participants were duly notified
of that fact by the police and invited to stop the event, to no avail. The court therefore
properly found that the author had participated in an unauthorized picket. Given that this
offence was committed less than a year after he had committed a similar offence, the court
correctly concluded the existence in the author’s actions of the elements of the offence
under article 23.34, part 3, of the Code on Administrative Offences.

4.4  According to the State party, no breach of the norms of international law have been
committed in this case, contrary to the author’s allegations. The principle of equality before
the law is enacted in Belarus, and the State guarantees the protection of its citizens. The
wish of a group of citizens to conduct a mass event or to participate in it may not affect the
rights and freedoms of others. This is aso the aim of the provisions in the Law on Mass
Events and article 23.34, part 3, of the Code on Administrative Offences.

45 The State party finaly explains that the author had the possibility to submit an
appeal under the supervisory review proceedings to the Supreme Court and to the
Prosecutor’s Office. It notes that the author had chosen to appeal only to the Supreme
Court, and, therefore, failed to exhaust all domestic remedies.
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Author’s comments on the State party’s observations

5.1  The author provided his comments on the State party’s observations on 11 January
2009. He notes that under article 2, paragraph 2, of the Covenant, the State party undertook
to create such legal and legidative conditions as to ensure the exercise of the rights of the
individuals under its jurisdiction. Article 33 of the Constitution guarantees freedom of
thoughts and beliefs and their free expression to everyone. Pursuant to article 35 of the
Constitution, the freedom to hold assemblies, meetings, street marches, demonstrations and
pickets that do not disturb law and order or violate the rights of other citizens of Belarus
shall be guaranteed by the State. The procedure for holding the above-mentioned events
shall be determined by law. The author states that these rights can be exercised by
Belarusian citizens under any circumstances, subject to the restrictions that are provided in
law and are necessary in a democratic society in the interests of national security or public
safety, public order, the protection of public health or morals or the protection of the rights
and freedoms of others.

5.2 The author reiterates his argument that, at the time of his detention and in court, he
was not accused of encroaching upon national security or public safety by his actions.
Similarly, he was not accused of breaching public order or making threats to the life and
health of individuals, to their morals or in breach of their rights and freedoms. The author
submits that he was fined for the mere fact of taking part in a*“picket”, which allegedly was
organized without regard for the procedure for conducting mass events.

5.3  The author recalls that article 23.34 of the Code on Administrative Offences does
not proscribe mere participation in a mass event. He adds that, at the time of his detention
and in court, it was not established that he either organized or led the commemoration.
Therefore, as a mere participant in the event, he should not have been taken away from the
venue and subjected to an administrative penalty. The author explains that by taking him
away from the commemoration, the State party’s authorities deprived him of the right to
peaceful assembly. The peacefulness of the assembly is demonstrated by its aim of paying
tribute to the victims of the Stalinist repressions. The peaceful nature of the
commemoration has not been disputed by the police officers who detained the author, the
State party’s courts that have examined his case or by the State party in its observations to
the Committee.

54  The author submits that, by breaking up the commemoration, the State party’s
authorities also deprived him of the right to freedom of expression. He expressed his
opinion about past political repression by taking part in the event. He adds that he
deliberately chose this way of expressing his opinion because it did not pose any threat to
national security or public safety, public order, public heath or morals or the rights and
freedoms of others. He acknowledges that he was displaying a white-red-white flag — the
State party’ s national flag from 1991 to 1994, at present recognized as a historical national
flag — but explains that this flag was never recognized as a forbidden symbol. The author
asserts, therefore, that his rights under article 19, paragraph 2, and article 21 of the
Covenant have been violated.

55 As to the recourse to the Prosecutor’'s Office under the supervisory review
proceedings, the author explains that the formalistic manner by which the Supreme Court
addressed his supervisory review appeal had led him to the conviction that the supervisory
review ingtitute is not an effective remedy.

Further submissionsfrom the State party

6.1 By note verbale of 14 May 2009, the State party recalls that the Vitebsk District
Court of Vitebsk Region found the author guilty under article 23.34, part 1, of the Code on
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Administrative Offences and imposed a fine. The State party repeats its reasons for
considering the court’ s decision well founded.

6.2 The State party observes that article 19, paragraph 2, of the Covenant provides that
everyone shall have the right to freedom of expression, and that article 21 of the Covenant
guarantees the right of peaceful assembly. Nonetheless, the Covenant permits certain
restrictions on these rights. The State party has implemented these provisions of the
Covenant, including through their incorporation in national law and its Constitution in
particular (arts. 33 and 35). Furthermore, article 23 of the Constitution permits restrictions
of personal rights and freedoms but only in instances specified by law, in the interest of
national security, public order, protection of morals, health of the population, as well as
rights and liberties of others. The analysis of article 35 of the Constitution shows that the
right to freedom of mass events is proclaimed, but the Constitution aso provides for a
legislative regulation of the order of their conduct. At present, the organization and conduct
of assemblies, meetings, street rallies, demonstrations and pickets is regulated by the Law
on Mass Events of 7 August 2003. This law provides for an authorization — and not a
notification — system for the conduct of mass events. Restrictions on the conduct of mass
events may only be imposed in the cases provided by law, in the interest of national
security and public order, in particular under article 23.34 of the Code on Administrative
Offences and article 8 of the Law on Mass Events.

6.3  The State party further qualifies as a personal opinion, not corresponding to reality,
the author’s arguments on the ineffectiveness of the supervisory review proceedings in the
framework of administrative offences, which is not grounded in any concrete facts or
examples, including of relevance to the merits of the present case. It explains that, under
article 12.1 of the Procedural-Executive Code on Administrative Offences, a ruling on an
administrative offence can be appealed by the individual against whom the administrative
case is opened, an injured party or their representatives or lawyers, while the prosecutors
can introduce protest motions against such rulings. A ruling which has entered into legal
force can also be re-examined at the prosecutor’s protest motion. In 2008, the Prosecutor’s
Office had received 2,739 complaints regarding rulings in cases of administrative offences.
Of those, 422 claims have been satisfied. In 2008, on the sole protest motions of the
Genera Prosecutor’s Office, the Supreme Court has annulled and modified 146 rulings
concerning cases of administrative offences that had entered into legal force. These
numbers demonstrate that the system of prosecutor’s supervisory review is sufficiently
effective, and each year an important number of administrative offence cases are re-
examined based on prosecutor’ s protest motions.

I ssues and proceedings before the Committee

Consideration of admissibility

7.1 Before considering any claim contained in a communication, the Human Rights
Committee must, in accordance with rule 93 of itsrules of procedure, decide whether or not
the case is admissible under the Optional Protocol to the Covenant.

7.2  The Committee has ascertained, as required under article 5, paragraph 2 (a), of the
Optional Protocol, that the same matter is not being examined under another procedure of
international investigation or settlement.

7.3  The Committee notes that the State party has challenged the admissibility of the
communication on the ground that the author has not requested the Prosecutor’s Office to
have his administrative case examined under the supervisory review proceedings and thus,
according to the State party, the communication should be declared inadmissible for non-
exhaustion of domestic remedies under article 5, paragraph 2 (b), of the Optional Protocoal.
The Committee also notes the statistics provided to demonstrate that supervisory review
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was effective in a number of instances (see para. 6.3 above). However, the Committee notes
that the State party has not shown whether the procedure has been successfully applied in
cases concerning freedom of expression or the right to peaceful assembly, and if so in how
many cases. The Committee recalls its jurisprudence, according to which this kind of
procedure for the review of court decisions that have entered into force does not constitute a
remedy which has to be exhausted for the purposes of article 5, paragraph 2 (b), of the
Optional Protocol .2 In the light thereof, the Committee considers that it is not precluded by
the requirements of article 5, paragraph 2 (b), of the Optional Protocol from examining the
present communication.

7.4  The Committee considers that the author’s claims under article 19, paragraph 2, and
article 21 of the Covenant are sufficiently substantiated, for purposes of admissibility,
declares them admissible and proceeds to their examination on the merits.

Consideration of the merits

8.1 The Human Rights Committee has considered the communication in the light of all
the information made available to it by the parties, as provided for under article 5,
paragraph 1, of the Optional Protocol.

8.2  The Committee notes the author’s claim that, by breaking up, on 30 October 2007,
the commemoration to honour the victims of the Stalinist repressions in Soviet Russia, the
State party’s authorities violated his right to freedom of expression under article 19,
paragraph 2, of the Covenant, since he was taken away from the commemoration and
subsequently fined 620,000 Belarusian roubles for publicly expressing personal and other
interests during the unauthorized “picket”. It further notes the State party’s contention that
the author was subjected to administrative liability under article 23.34, part 3, of the Code
on Administrative Offences for having participated in an unauthorized picket, having
previously been sentenced on a different occasion for a breach of the procedure for
organizing and holding mass events.

8.3 The first issue before the Committee is whether or not the application of article
23.34, part 3, of the Code on Administrative Offences to the author’s case, resulting in the
termination of the commemoration and the subsequent fine, constituted a restriction within
the meaning of article 19, paragraph 3, of the author’s right to freedom of expression. The
Committee notes that article 23.34, part 3, of the Code on Administrative Offences
establishes administrative liability for violation of the established procedure for organizing
or conducting a mass event. It aso notes that, since the State party imposed a “procedure
for holding mass events’, it effectively established restrictions regarding the exercise of the
freedom to impart information, guaranteed by article 19, paragraph 2, of the Covenant.®

84  The second issue is, therefore, whether in the present case such restrictions are
justified under article 19, paragraph 3, of the Covenant, i.e. are provided by law and
necessary: (a) for respect of the rights or reputations of others; and (b) for the protection of
national security or of public order (ordre public), or of public health or morals. The
Committee recalls that freedom of opinion and freedom of expression are indispensable
conditions for the full development of the person, that they are essential for any society, and

2 See, for example, communications No. 1785/2008, Oleshkevich v. Belarus, Views adopted on 18
March 2013, para. 7.3; communication No. 1784/2008, Schumilin v. Belarus, Views adopted on 23
July 2012, para. 8.3; No. 1814/2008, P.L. v. Belarus, decision of inadmissibility, 26 July 2011, para.
6.2.

% Communication No. 780/1997, Laptsevich v. Belarus, Views adopted on 20 March 2000, para. 8.1.
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that they constitute the foundation stone for every free and democratic society.* Any
restrictions on their exercise must conform to the strict tests of necessity and proportionality
and “must be applied only for those purposes for which they were prescribed and must be
directly related to the specific need on which they are predicated” .®

8.5  The Committee observes that, in the present case, the State party has argued that the
provisions of the Law on Mass Events are aimed at creating the conditions for the exercise
of the congtitutional rights and freedoms of citizens and the protection of public safety and
public order in the course of such mass events. The Committee also observes that the author
has argued that article 23.34 of the Code on Administrative Offences does not apply to him,
since it does not provide for administrative liability for mere participation in a mass event.
Furthermore, since commemorations are not governed by Belarusian laws, the participants
at the commemoration that took place on 30 October 2007 did not request authorization for
the organization of a mass event from the competent authorities. In this regard, the
Committee notes that the author and the State party disagree on whether the
commemoration in question constituted a “mass event” that was subject to the “procedure
for holding mass events’ established by the Law on Mass Events, and whether article 23.34
of the Code on Administrative Offences proscribes mere participation in a mass event.

8.6  Evenif the sanctions imposed on the author were permitted under national law, the
Committee notes that the State party has not advanced any argument as to why they were
necessary for one of the legitimate purposes set out in article 19, paragraph 3, of the
Covenant, and what dangers would have been created by the author’s publicly expressing
his negative attitude to the Stalinist repressions in Soviet Russia. The Committee concludes
that, in the absence of any pertinent explanations from the State party, the restrictions on
the exercise of the author’s right to freedom of expression cannot be deemed necessary for
the protection of national security or of public order (ordre public) or for respect for the
rights or reputations of others. The Committee therefore finds that the author’s rights under
article 19, paragraph 2, of the Covenant have been violated in the present case.

8.7  The Committee further notes the author’ s claim that his right to freedom of assembly
under article 21 of the Covenant was violated, since he was arbitrarily prevented from
holding a peaceful assembly. In this context, the Committee recalls that the rights and
freedoms set forth in article 21 of the Covenant are not absolute but may be subject to
limitations in certain situations. The second sentence of article 21 of the Covenant requires
that no restrictions may be placed on the exercise of the right to peaceful assembly other
than those imposed (1) in conformity with the law and (2) which are necessary in a
democratic society in the interests of national security or public safety, public order (ordre
public), the protection of public health or moras or the protection of the rights and
freedoms of others.®

8.8 In the present case, the Committee must consider whether the restrictions imposed
on the author’ s right to freedom of assembly are justified under any of the criteria set out in
the second sentence of article 21 of the Covenant. The Committee notes the State party’s
assertion that the restrictions were in accordance with the law. However, the State party has
not provided any information as to how, in practice, the commemoration of the victims of
the Stalinist repressions would violate the interests of national security or public safety,
public order (ordre public), the protection of public health or morals or the protection of the

See Human Rights Committee, general comment No. 34 (2011) on article 19 on freedoms of opinion
and expression, para. 2.

Ibid., para. 22.

See, inter alia, communication No. 1772/2008, Belayzeka v. Belarus, Views adopted on 23 March
2012, paragraph 11.7; communication No. 1604/2007, Zalesskaya v. Belarus, Views adopted 28
March 2011, para. 10.6.
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rights and freedoms of others as set out in article 21 of the Covenant. Accordingly, the
Committee concludes that in the present case, the State party has also violated the author’s
right under article 21 of the Covenant.

9. The Human Rights Committee, acting under article 5, paragraph 4, of the Optional
Protocol to the International Covenant on Civil and Political Rights, is of the view that the
facts before it disclose aviolation by Belarus of article 19, paragraph 2, and article 21 of the
Covenant.

10.  Pursuant to article 2, paragraph 3 (@), of the Covenant, the State party is under an
obligation to provide the author with an effective remedy, including reimbursement of the
value of the fine as at October 2007, any lega costs incurred by the author and
compensation. The State party is also under an obligation to take steps to prevent similar
violations in the future.

11. Bearing in mind that, by becoming a party to the Optional Protocol, the State party
has recognized the competence of the Committee to determine whether there has been a
violation of the Covenant or not and that, pursuant to article 2 of the Covenant, the State
party has undertaken to ensure to al individuals within its territory or subject to its
jurisdiction the rights recognized in the Covenant and to provide an effective and
enforceable remedy in case a violation has been established, the Committee wishes to
receive from the State party, within 180 days, information about the measures taken to give
effect to the Committee’s Views. The State party is aso requested to publish the present
Views, and to have them widely disseminated in Belarusian and Russian in the State party.

[Adopted in English, French and Spanish, the English text being the original version.
Subsequently to be issued also in Arabic, Chinese and Russian as part of the present report.]
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Communication No. 1831/2008, Larbi v. Algeria
(Views adopted on 25 July 2013, 108th session)*

Submitted by: Djelloul Larbi (represented by TRIAL —
Track Impunity Always)

Alleged victims: Djillali Larbi (the author’ s father) and the
author himself

Sate party: Algeria

Date of communication: 24 October 2008 (initial submission)

Subject matter: Enforced disappearance

Procedural issue: Exhaustion of domestic remedies

Substantive issues: Right to life, prohibition of torture and cruel

or inhuman treatment, right to liberty and
security of person, respect for the inherent
dignity of the human person, recognition as a
person before the law and the right to an
effective remedy; unlawful interference with
the home

Articles of the Covenant: Articles 2 (para. 3), 6 (para. 1), 7, 9 (paras. 1-
4), 10 (para. 1) and 16

Article of the Optional Protocol: Article 5 (para. 2 (b))

The Human Rights Committee, established under article 28 of the Internationa
Covenant on Civil and Political Rights,

Meeting on 25 July 2013,

Having concluded its consideration of communication No. 1831/2008, submitted to
the Human Rights Committee by Djelloul Larbi under the Optional Protocol to the
International Covenant on Civil and Political Rights,

Having taken into account all written information made available to it by the authors
of the communication and the State party,

Adopts the following:

The following members of the Committee participated in the consideration of the present
communication: Mr. Yadh Ben Achour, Ms. Christine Chanet, Mr. Ahmed Amin Fathalla, Mr.
Cornélis Flinterman, Mr. Yuji Iwasawa, Mr. Walter Kalin, Ms. Zonke Zanele Mgjodina, Mr. Kheshoe
Parsad Matadeen, Mr. Gerald L. Neuman, Sir Nigel Rodley, Mr. Victor Manuel Rodriguez-Rescia,
Mr. Fabian Omar Salviali, Ms. Anja Seibert-Fohr, Mr. Yuval Shany, Mr. Konstantine Vardzelashvili
and Ms. Margo Waterval.

Pursuant to rule 90 of the Committee’s rules of procedure, Committee member Mr. Lazhari Bouzid
did not participate in the consideration of the present communication.

Anindividua opinion by Mr. Salvioli and Mr. Rodriguez-Resciais appended to the text of the present
Views.
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Viewsunder article 5, paragraph 4, of the Optional Protocol

1.1  Theauthor of the communication is Djelloul Larbi, an Algerian citizen bornin 1975.
He claims that his father, Djillali Larbi, was the victim of violations by Algeria of his rights
under articles 2 (para. 3), 6 (para. 1), 7, 9 (paras. 1-4), 10 (para. 1) and 16 of the
International Covenant on Civil and Political Rights. The author claims that he himself is
the victim of violations by Algeria of his rights under articles 2 (para. 3) and 7 of the
Covenant. Heis represented by counsel.

12 On 5 December 2008, in accordance with rule 92 of its rules of procedure, the
Committee, through its Special Rapporteur on new communications and interim measures,
asked the State party not to take any measure that might hinder the exercise by the author
and his family of their right to submit an individual complaint to the Committee.
Accordingly, the State party was requested not to invoke its national legislation,
specifically Ordinance No. 06-01 concerning the implementation of the Charter for Peace
and National Reconciliation, against the author and members of his family.

1.3 On 12 March 2009, the Committee, through its Specia Rapporteur on new
communications and interim measures, decided not to examine the admissibility of the
communication separately from the merits.

The facts as presented by the author

2.1 Inthe late morning of 25 May 1994, Djillai Larbi, accompanied by an employee,
went by taxi to Mechraa Sfa, a village located approximately 9 kilometres from his farm, to
make purchases. A gendarmerie checkpoint had been set up at the entrance to the village.
After having his identity papers checked, Djillali Larbi was taken to the local gendarmerie
headquarters. According to the author, the arrest was witnessed by an acquaintance of the
Larbi family.

2.2 As soon as the author’s paternal grandfather heard of his son’s arrest, he went to
Mechraa Sfa with two other sons and his grandson (the author of this communication). The
gendarmes refused to tell him why his son had been arrested and, despite repeated requests,
did not allow him to see his son. They did, however, agree to pass him some food and
cigarettes.

2.3 On 31 May 1994, the same gendarmes told family members who had gone to visit
Djillali Larbi that he had been transferred to the gendarmerie of Mellakou. Djillali Larbi’s
father, together with his two other sons and the author of the communication, then went to
Mellakou, where they were able to see the detainee. Djillali Larbi seemed to have suffered a
great deal; his face bore visible signs of blows and he complained that he had been tortured
at the gendarmerie of Mechraa Sfa, but added, in the presence of the guards, that he had
been well treated since his transfer. He also said that he had made a statement and had
asked to be brought before a judge, whereupon he had been assured that legal proceedings
would be instituted and that he would appear before the prosecutor as soon as possible. In
fact, Djillali Larbi was brought before the public prosecutor of Tiaret on 8 June 1994, after
13 days in custody. Several persons saw him that day in the vehicle that was taking him to
the courthouse of Tiaret. He was taken back to the same gendarmerie that same day.
Members of hisfamily were allowed to see him during the days that followed. He told them
that he had waited several hours at the prosecutor’s office, but had not appeared before the
prosecutor, who had ordered the gendarmes to “take him back”.

24 Djillai Larbi remained in custody in Mellakou until 13 June 1994. On 14 June,
when his father went to take him food, the gendarmes refused to take it, saying that his son
“had been transferred”. The family has had no news of him since.
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25 Djillai Larbi’s father and his relatives never stopped searching and making every
effort to find him. His father enquired at the gendarmeries and military barracks in the
region. He went to Mechraa Sfa, where his son had first been held, as well asto Tiaret and
Frenda, after being told that many persons were detained there. As he till had no news,
Djillali Larbi’s father went to the military headquarters in Oran, where he was advised to
enquire at the military prison of Mers El Kebir. He went there three times during the
summer and autumn of 1994. He also went to the courthouse of Tiaret, where, after very
lengthy formalities, he and the author’s mother were received by the public prosecutor, to
whom he delivered awritten complaint.

2.6  The author’s grandfather went back to the same prosecutor on several occasions
during the course of 1995. Neither he, nor the author’s mother, nor any of the witnesses he
had cited and who were familiar with the facts of the case, were asked to appear as part of a
criminal investigation. In fact, at no point in time did the prosecution service of Tiaret
either order an investigation or offer any explanation as to what had happened to Djillali
Larbi.

2.7 In September 1994, the author's grandfather wrote to non-governmental
organizations and to the National Observatory for Human Rights, reporting his son’s
disappearance and petitioning them to intervene.

2.8 After his grandfather's death in 1998, the author of the communication and his
mother continued the search for Djillali Larbi. On severa occasions they went to the court
house of Tiaret to find out what action had been taken on the many complaints they had
filed. They gave up, however, after a few months, because the prosecutor refused to receive
them or to tell them anything, and because they feared reprisals.

2.9 In 2004, the author wrote once more to the authorities asking for information about
what had happened to his father. On 19 May 2004, he wrote to the head of police and to the
wali (prefect) of the wilaya (prefecture) of Tiaret, to the president of the National Advisory
Commission for the Promotion and Protection of Human Rights, and to the President of the
Republic. He never received a reply. On 29 November 2006, he recounted the numerous
efforts already undertaken in a letter to the President of the Republic and the public
prosecutor of Tiaret. He also recalled, in a registered letter to the public prosecutor of
Tiaret, the many complaints filed over the years by Djillali Larbi’s father and the author’s
mother, to which the prosecutor had never responded. None of these letters received a reply
either.

2.10 The author contends that he has not been able to take action through the courts since
the promulgation of Ordinance No. 06-01 of 27 February 2006 implementing the Charter
for Peace and National Reconciliation, adopted by referendum on 29 September 2005,
which prohibits any legal action against members of the Algerian defence and security
services in relation to incidents that took place in the country between 1993 and 1998. The
author maintains that, since all domestic remedies have proved ineffective and useless, and
since Djillali Larbi’s relatives are now legally deprived of their right to seek justice, he is
no longer obliged to continue to seek domestic remedies and risk criminal prosecution in
order to ensure that this communication is admissible before the Committee.

The complaint

3.1 The author aleges that his father was the victim of an enforced disappearance. He
considers that, as 14 years have passed since his father’s disappearance from the national
gendarmerie post in Mellakou, the chances of finding his father alive are very sim. Given
his prolonged absence and the circumstances and context of his arrest, it seems likely that
he died while in custody. Incommunicado detention entails a high risk of violation of the
right to life. The threat posed to the victim’s life constitutes a violation of article 6 of the
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Covenant insofar as the State failed in its duty to protect the fundamental right to life.
Moreover, the State party never made any effort to investigate the fate of the victim, which
also congtitutes a failure on the State’s part to fulfil its obligations under article 6 of the
Covenant. The author therefore considers that his father’s rights were violated under article
6, in conjunction with article 2, paragraph 3, of the Covenant.

3.2  The author’s father told his own father (the author’s grandfather) that he had been
tortured at the gendarmerie headquarters of Mechraa Sfa, where he was held in custody
following his arrest. Moreover, his face bore visible signs of blows. Also, according to the
Committee’s jurisprudence, the mere fact of subjection to enforced disappearance
constitutes inhuman or degrading treatment. The anguish and suffering caused by indefinite
detention without contact with the family or the outside world constitutes treatment in
breach of article 7 of the Covenant.

3.3 The author’'s father was arrested by uniformed gendarmes, who did not have a
warrant and did not inform him of the reasons for his arrest, which constitutes a violation of
his rights under article 9, paragraphs 1 and 2, of the Covenant. He was taken to the
courthouse of Tiaret 13 days after his arrest, in other words, beyond the 12-day limit
established by law. However, he was never, brought before an officer authorized by law to
exercise judicial power (in this case, the public prosecutor of Tiaret), in violation of article
9, paragraph 3, of the Covenant. As a victim of enforced disappearance, he was not
physically able to appeal against the lawfulness of his detention, or to request a judge to
order his release or even to ask an outside third party to defend him in court; this situation
constitutes a violation of article 9, paragraph 4, of the Covenant.

34 If itisestablished that the author’s father was the victim of aviolation of article 7 of
the Covenant, it cannot be argued that he benefited from the protection that article 10,
paragraph 1, isintended to provide.

3.5 Asthevictim of an unacknowledged detention, the author’ s father was also reduced
to the status of a non-person, in violation of article 16 of the Covenant.

3.6  Asthevictim of an enforced disappearance, Djillali Larbi was unable to exercise his
right to challenge the lawfulness of his detention, in violation of article 2, paragraph 3, of
the Covenant. His family pursued all legal avenues to discover the truth about his fate, but
nothing came of its efforts.

3.7 For the author of the communication, and for the members of his family, the
disappearance continues to be a paralysing, painful and distressing ordeal, in that they know
absolutely nothing of the fate of Djillali Larbi, in violation of article 7,* read in conjunction
with article 2, paragraph 3 of the Covenant.

State party’s observations on admissibility

4.1  On 3 March 2009, the State party contested the admissibility of the communication
and of 10 other communications submitted to the Human Rights Committeg, in a
“background memorandum on the inadmissibility of communications submitted to the
Human Rights Committee in connection with the implementation of the Charter for Peace
and National Reconciliation”. It submits that communications that incriminate public

In that regard, the author refers, inter alia, to communication No. 107/1981, Almeida v. Uruguay,
Views adopted on 21 July 1983; communication No. 992/2001, Bousroual v. Algeria, Views adopted
on 30 March 2006, para 9.8; communication No. 950/2000, Sarma v. i Lanka, Views adopted on 16
July 2003, para. 9.5; communication No. 886/1999, Schedko v. Belarus, Views adopted on 3 April
2003, para. 10.2; and the concluding observations of the Committee on the second periodic report of
Algeria (CCPR/C/79/Add.95), adopted 29 July 1998, para. 10.
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officials, or persons acting under the authority of government agencies, in cases of enforced
disappearance that occurred during the period in question, from 1993 to 1998, should be
considered in the broader context of the sociopolitical circumstances and security
conditions that prevailed in the country during a time when the Government was struggling
to combat a form of terrorism aimed at bringing about the “collapse of the Republican
State”. In this context, and in accordance with the Constitution (arts. 87 and 91),
precautionary measures were implemented, and the Algerian Government informed the
Secretariat of the United Nations of its declaration of a state of emergency, in accordance
with article 4, paragraph 3, of the Covenant.

4.2  During that period the Government was obliged to combat groups that were not
formally organized. Hence there was some confusion in the manner in which a number of
operations were carried out among the civilian population, who found it difficult to
distinguish between the actions of terrorist groups and those of the security forces, to whom
civilians often attributed enforced disappearances. According to the State party, there are
numerous explanations for the cases of enforced disappearance, but they cannot be blamed
on the Government. According to several independent sources, including the press and
human rights organizations, the general concept of disappearance in Algeria during the
period in question covers six different scenarios, none of which can be blamed on the State.
The first scenario concerns persons reported missing by their relatives but who in fact had
chosen to go into hiding in order to join an armed group and asked their families to report
that they had been arrested by the security services, as a way of “covering their tracks’” and
avoiding “harassment” by the police. The second scenario concerns persons who were
reported missing after their arrest by the security services but who took advantage of their
release to go into hiding. The third scenario concerns persons abducted by armed groups
which, because they were not identified or because they had stolen uniforms or
identification documents from police officers or soldiers, were mistakenly thought to
belong to the armed forces or security services. The fourth scenario concerns persons
whose families had reported them as missing, whereas in fact they had abandoned them,
and sometimes even |eft the country, to escape from persona problems or family disputes.
A fifth scenario involves persons reported missing by their families but who were in fact
wanted terrorists who had been killed and buried in the maquis following factional
infighting, doctrinal disputes or arguments over the spoils of war among rival armed
groups. The sixth scenario mentioned by the State party concerns persons reported missing
who were actually living in Algeria or abroad under a false identity provided by a network
of document forgers.

4.3 The State party maintains that it was in view of the diversity and complexity of the
situations covered by the general concept of disappearance that the Algerian legidlature,
following the referendum on the Charter for Peace and Nationa Reconciliation,
recommended a comprehensive approach to the issue of enforced disappearances, taking
account of — all persons who had disappeared in the context of the “national tragedy” —
and under which all victims would be offered support to overcome their ordeal, and all
victims of disappearance and their beneficiaries would be entitled to redress. According to
statistics from the Ministry of the Interior, 8,023 cases of disappearance have been reported,
6,774 examined, 5,704 approved for compensation and 934 rejected, with 136 till pending.
A total of 371,459,390 Algerian dinars has been paid out as compensation to the victims
concerned. In addition, a total of 1,320,824,683 dinars has been paid out in the form of
monthly pensions.

4.4  The State party further argues that not all domestic remedies have been exhausted. It
stresses the importance of distinguishing between simple formalities involving the political
or administrative authorities, non-judicial remedies pursued through advisory or mediation
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bodies, and judicial remedies pursued through the competent courts of justice. The State
party observes that, as may be seen from the authors statements,? the complainants have
written letters to political and administrative authorities and petitioned advisory and
mediation bodies as well as representatives of the prosecution service (chief prosecutors
and public prosecutors), but have not actually initiated legal proceedings and seen them
through to their conclusion using al available remedies of appeal and judicia review. Of all
these authorities, only the representatives of the prosecution service are authorized by law
to open a preliminary inquiry and refer a case to the investigating judge. In the Algerian
legal system, it is the public prosecutor who receives complaints and who institutes
criminal proceedings where warranted. In order to protect the rights of victims and their
beneficiaries, the Code of Criminal Procedure authorizes them to sue for damages by filing
a complaint with the investigating judge. In this case, it is the victim, not the prosecutor,
who initiates criminal proceedings by bringing the matter before the investigating judge.
This remedy, provided for in articles 72 and 73 of the Code of Criminal Procedure, was not
used, although it would have enabled the victims to institute criminal proceedings and
compel the investigating judge to institute criminal proceedings, even if the prosecution
service had decided otherwise.

45  The State party aso notes the author’ s contention that the adoption by referendum of
the Charter for Peace and National Reconciliation and its implementing legislation — in
particular, article 45 of Ordinance No. 06-01 — rules out the possibility that any effective
and available domestic remedies exist in Algeria to which the families of victims of
disappearance could have recourse. On this basis, the author believed that he did not need
to bring the matter before the relevant courts, in view of their likely position and findings
regarding the application of the ordinance. The author cannot, however, invoke this
ordinance and its implementing legislation as a pretext for having failed to institute the
legal proceedings available to him. The State party recalls the Committee’ s jurisprudence to
the effect that a person’s subjective belief in, or presumption of, the futility of a remedy
does not exempt that person from the requirement to exhaust all domestic remedies.?

4.6 The State party then turns its attention to the nature, principles and content of the
Charter for Peace and National Reconciliation and its implementing legidation. It maintains
that, in accordance with the principle of the inalienability of peace, which has become an
international right to peace, the Committee should support and consolidate peace and
encourage national reconciliation with a view to strengthening States affected by domestic
crises. As part of this effort to achieve national reconciliation, the State party adopted the
Charter, and itsimplementing ordinance prescribes legal measures for the discontinuance of
criminal proceedings and the commutation or remission of sentences for any person who
has been found guilty of acts of terrorism or who is benefiting from the provisions of the
legislation on civil dissent, except for persons who have committed or been accomplices in
mass killings, rapes or bombings in public places. This ordinance introduces a procedure
for filing an official finding of presumed death, which entitles beneficiaries to receive
compensation as victims of the “national tragedy”. Socia and economic measures have also
been put in place, including employment placement assistance and compensation for all
persons considered victims of the “national tragedy”. Finaly, the ordinance prescribes
political measures, such as a ban on engaging in political activity for any person who
exploited religion in the past in a way that contributed to the “national tragedy”, and
establishes the inadmissibility of any proceedings, individual or joint, brought against

Asthe State party has provided a common reply to 11 different communications, it refers to the
“authors’. This reference thus also includes the author of the present communication.

3 The State party cites, inter alia, communications Nos. 210/1986 and 225/1987, Pratt and Morgan v.
Jamaica, Views adopted on 6 April 1989.
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members of Algeria’s defence and security forces for actions undertaken to protect persons
and property, safeguard the nation and preserve itsinstitutions.

4.7  In addition to the establishment of funds to compensate all victims of the “national
tragedy”, the sovereign people of Algeria have, according to the State party, agreed to a
process of national reconciliation as the only way to heal the wounds inflicted. The State
party insists that the proclamation of the Charter for Peace and National Reconciliation
reflects a desire to avoid confrontation in the courts, media outpourings and political score-
settling. The State party is therefore of the view that the author’s alegations are covered by
the comprehensive domestic settlement mechanism provided for in the Charter.

48 The State party asks the Committee to note how similar the facts and situations
described by the authors are and to take into account the sociopolitical circumstances and
security conditions in which they occurred; to find that the author failed to exhaust all
domestic remedies; to recognize that the authorities of the State party have established a
comprehensive national mechanism for processing and settling the cases referred to in these
communications through a policy of peace and national reconciliation that is consistent
with the principles of the Charter of the United Nations and subsequent covenants and
conventions; to find the communication inadmissible; and to request that the author seek an
aternative remedy.

Additional observations by the State party on admissibility

5.1  On 9 October 2009, the State party transmitted an additional memorandum, in which
it raises the question of whether the submission of a series of individual communications
might not actually amount to an abuse of procedure aimed at bringing before the
Committee a broad historical issue whose causes and circumstances elude them. The State
party observes in this connection that these “individual” communications dwell on the
general context in which the disappearances occurred, focusing solely on the actions of the
security forces and never mentioning those of the various armed groups that used criminal
conceal ment techniques to incriminate the armed forces.

5.2  The State party insists that it will not address the merits of these communications
until the issue of their admissibility has been settled, since al judicia or quasi-judicial
bodies have a duty to deal with preliminary questions before considering the merits.
According to the State party, the decision in the cases in point to consider questions of
admissibility and the meritsjointly and simultaneously — aside from the fact that it was not
arrived at on the basis of consultation — seriously prejudices the proper consideration of
the communications in terms of both their general nature and their intrinsic particularities.
Referring to the rules of procedure of the Human Rights Committee, the State party notes
that the sections relating to the Committee’s procedure for determining the admissibility of
communications are separate from those related to the consideration of communications on
the merits, and that therefore these questions could be considered separately. Concerning
the exhaustion of domestic remedies, the State party stresses that the author did not submit
any complaints or requests for information through channels that would have allowed
consideration of the case by the Algerian judicial authorities.

5.3 Recaling the Committee’s jurisprudence with respect to the obligation to exhaust
domestic remedies, the State party stresses that mere doubts about the prospect of success
or concerns about delays do not exempt the author from the obligation to exhaust these
remedies. As to the question of whether the promulgation of the Charter for Peace and
National Reconciliation has ruled out the possibility of appeal, the State party replies that
the failure by the author to submit his allegations to scrutiny has prevented the Algerian
authorities from taking a position on the scope and limitations of the applicability of the
Charter. Moreover, under the ordinance in question, the only proceedings that are
inadmissible are those brought against “members of the defence and security forces of the
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Republic” for actions consistent with their core duties to the Republic, namely, to protect
persons and property, safeguard the nation and preserve its institutions. On the other hand,
any allegations concerning actions attributable to the defence or security forces that can be
proved to have taken place in any other context are subject to investigation by the
appropriate courts.

54 Inanote verbale of 6 October 2010, the State party reiterated its earlier arguments
against the admissibility of the communication.

Author’s comments on the State party’s observations

6.1 On 24 April 2013, the author submitted his comments on the State party’s
observations on admissibility and provided additional arguments on the merits. He points
out that the State party has recognized the competence of the Committee to consider
individual communications. This competence is of a general nature and its exercise by the
Committee is not subject to the discretion of the State party. In particular, it is not for the
State party to determine whether it is appropriate for the Committee to take up a specific
case. That is for the Committee to decide when it considers the communication. Referring
to article 27 of the Vienna Convention on the Law of Treaties, the author considers that the
State party’ s adoption of national legislative and administrative measures to take account of
the victims of the “national tragedy” cannot be invoked at the admissibility stage to prevent
individuals subject to its jurisdiction from using the procedure provided for under the
Optiona Protocol. Even if such measures might have an impact on the settlement of the
dispute, they must be studied in relation to the merits of the communication and not to its
admissibility. In the present case, the legidlative measures adopted amount to a violation of
the rights enshrined in the Covenant, as the Committee has previously observed.*

6.2  The author recalls that Algeria's declaration of a state of emergency on 9 February
1992 does not affect the right of persons to submit individual communications to the
Committee. Article 4 of the Covenant allows for derogations from certain provisions of the
Covenant during states of emergency, but does not affect the exercise of rights under the
Optional Protocol. According to the author, the State party’s observations on the
appropriateness of the communication do not constitute a ground for inadmissibility.

6.3  The author also refers to the State party’s argument that the requirement to exhaust
domestic remedies calls on the author to ingtitute criminal proceedings by filing a complaint
to sue for damages with the investigating judge, in accordance with articles 72 et seq. of the
Code of Criminal Procedure. He refers to an individual communication concerning the
State party in which the Committee declared that “the State party has a duty not only to
carry out thorough investigations of alleged violations of human rights, particularly
enforced disappearances or violations of the right to life, but aso to prosecute, try and
punish anyone held to be responsible for such violations. To sue for damages for offences
as serious as those aleged in the present case cannot be considered a substitute for the
charges that should be brought by the public prosecutor.”® The author therefore considers

The author refers to the concluding observations of the Human Rights Committee on the third
periodic report of Algeria adopted on 1 November 2007, CCPR/C/DZA/CO/3, paras. 7, 8 and 13. He
aso refers to communication No. 1588/2007, Benaziza v. Algeria, Views adopted on 26 July 2010,
para. 9.2, and communication No. 1196/2003, Boucherf v. Algeria, Views adopted on 30 March 2006,
para. 11. The author further refersto the concluding observations of the Committee against Torture on
the third periodic report of Algeria, adopted on 13 May 2008, CAT/C/DZA/CO/3, paras. 11, 13 and
17. Lastly, herefersto general comment No. 29 (2001) on derogations from the Covenant during a
state of emergency, para. 1 (Official Documents of the General Assembly, Fifty-sixth session,
supplement No. 40, vol. | (A/56/40 (Val. 1)), annex V1).

® Communication No. 1588/2007, Benaziza v. Algeria, Views adopted on 26 July 2010, para. 8.3.
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that, given the serious nature of the aleged offences, it was the responsibility of the
competent authorities to take up the case. However, that was not done, even though
members of Djillali Larbi’s family tried without success, to find out what happened to him
after hisarrest on 25 May 1994.

6.4 Therelatives of Djillai Larbi made enquiries at al the gendarmeries, barracks and
military prisons in the region. They sent a written complaint to the public prosecutor of
Tiaret, with whom they met on severa occasions. They contacted the Algerian League for
the Defence of Human Rights, the local chapter and the secretariat of Amnesty
International and the National Human Rights Observatory. The victim’'s family aso
approached the head of police and the wali of the wilaya of Tiaret, the president of the
National Advisory Commission for the Promotion and Protection of Human Rights and the
President of the Republic. No reply was ever received to any of these enquiries. At the
request of the victim’swife, an official certificate of his disappearance within the context of
the national tragedy was issued by the National Gendarmerie on 2 March 2010. In the
spring of 2005, an ad hoc committee of the National Advisory Commission for the
Promotion and Protection of Human Rights had received the author’s mother and told her
in person that the case had been classified as an enforced disappearance. However, she
never found out any more about what had happened to Djillali Larbi.

6.5  After submitting the individual communication to the Committee, Djillali Larbi’s
family continued to petition the Algerian authorities for information about what had
happened to him. On 27 November 2010, the family sent a detailed report on his
disappearance to the President of the Republic, the Minister of Justice, the Minister of the
Interior and Local Government, and the Commander of the National Gendarmerie. After all
these initiatives, the victim’'s wife was interviewed on 11 January 2011 by the public
prosecutor of Tiaret. In the report on the interview, she mentions a decision handed down
by the Family Affairs Section of the Tiaret public prosecution service on 1 July 2010 that
declared her complaint to be admissible in terms of both form and content, which opened
the way for a complete investigation into her husband’s disappearance, including the
hearing of witnesses. Accordingly, on 9 February 2011, two witnesses, a colleague and a
neighbour of the victim, were heard by the Family Affairs Section of the Tiaret public
prosecution service. They explained that there had been no sign of Djillali Larbi since 1994
and that they knew nothing about what had happened to him since then. This was
corroborated by members of the victim’s family who were present during the hearings.
These many procedures did not lead, however, to a proper investigation, nor to the
prosecution and punishment of those responsible for the enforced disappearance, nor to the
victim’'s family obtaining reparation. Consequently, the author cannot be blamed for not
having exhausted all legal remedies on the grounds that he did not sue for damages in
criminal proceedings by filing a complaint with the investigating judge regarding a human
rights violation of such gravity that the State party should not have ignored it.

6.6 Asto the State party’s argument that mere “subjective belief or presumption” does
not exempt the author of a communication from the requirement to exhaust all domestic
remedies, the author cites article 45 of Ordinance No. 06-01, which stipulates that no legal
proceedings, individual or joint, may be brought against members of the defence or security
forces. Any person making such a complaint or allegation is liable to a term of
imprisonment of 3 to 5 years or a fine of between 250,000 and 500,000 dinars. The State
party has therefore not convincingly demonstrated how suing for damages would have
enabled the competent courts to receive and investigate complaints, as that would involve
violating article 45 of the ordinance, or how the author of a complaint could have been
guaranteed immunity from prosecution under article 46 of the ordinance. As treaty body
jurisprudence confirms, a reading of these provisions leads to the conclusion that any
complaint regarding the violations imputable to agents of the Algerian State would not only
be declared inadmissible, but aso treated as a criminal offence. The author notes that the
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State party fails to provide an example of any case which, despite the existence of the
above-mentioned ordinance, has led to the effective prosecution of the perpetrators of
human rights violations in similar circumstances.

6.7  With respect to the merits of the communication, the author notes that the State party
has simply listed a number of scenarios according to which the victims of the “national
tragedy”, in general, might have disappeared. Such general comments do not refute the
alegations made in the present communication. In fact the same comments have been put
forward in a number of other cases, which shows the State party’s continuing unwillingness
to consider such casesindividualy.

6.8 The author recalls that, in accordance with rule 100, paragraph 1, of the
Committee’s rules of procedure and with the jurisprudence of the treaty bodies, in the
absence of observations from the State party on the merits, due weight must be given to the
complainant’s allegations. The allegations made by the author in his communication are
corroborated and substantiated by numerous reports on the security forces actions during
the period under consideration, and by the persistent efforts of members of the victim's
family. In view of the State party’s involvement in the disappearance of his father, the
author is unable to provide additional information in support of his communication, as that
information is entirely in the hands of the State party. The author also maintains that the
absence of comments on the merits of the communication constitutes tacit
acknowledgement of the truthfulness of the allegations it contains.

I ssues and proceedings before the Committee

Consideration of admissibility

7.1  The Committee recalls that the decision by the Special Rapporteur to examine the
admissibility and the merits jointly (see paragraph 1.3 above) does not preclude their being
considered separately by the Committee. Examining the admissibility and the meritsjointly
does not mean examining them simultaneously. Consequently, before considering any
claim contained in a communication, the Committee must first decide, in accordance with
rule 93 of its rules of procedure, whether the communication is admissible under the
Optiona Protocol to the Covenant.

7.2  Pursuant to article 5, paragraph 2 (@), of the Optional Protocol, the Committee has
ascertained that the same matter is not being examined under another procedure of
international investigation or settlement.

7.3  The Committee notes that, in the State party’s view, the author has not exhausted
domestic remedies, since he did not consider the possibility of bringing the matter before
the investigating judge and suing for damagesin criminal proceedings under articles 72 and
73 of the Code of Criminal Procedure. The Committee also notes that, according to the
State party, the author has merely sent letters to political and administrative authorities, and
petitioned advisory and mediation bodies as well as representatives of the prosecution
service (chief prosecutors and public prosecutors), but has not, strictly speaking, initiated
legal action and seen it through to its conclusion by using all available remedies of appeal
and judicia review. The Committee notes the author’s argument that the family sent a
petition to the public prosecutor of Tiaret, with whom members of the family had met on
several occasions, and that they contacted the Algerian League for the Defence of Human
Rights, the National Observatory for Human Rights, the head of police and the wali of the
wilaya of Tiaret, the president of the National Advisory Commission for the Promotion and
Protection of Human Rights and the President of the Republic, without receiving any reply
whatsoever. The Committee also notes that the family sent a detailed report on the
disappearance of Djillali Larbi to the President of the Republic, the Minister of Justice, the
Minister of the Interior and Loca Government, and the Commander of the National
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Gendarmerie. It also notes that Djillali Larbi’s wife was interviewed on 11 January 2011 by
the public prosecutor of Tiaret and that, on 9 February 2011, two withesses were
interviewed by the Family Affairs Section of the prosecution service of Tiaret, but that
there was no follow-up. The Committee also notes that the numerous procedures
undertaken did not lead to a proper investigation, nor to the prosecution and punishment of
those responsible for the enforced disappearance, nor to reparation being made to the
victim’'s family. The Committee further takes note of the author’s argument that Ordinance
No. 06-01 prohibits and penalizes the ingtitution of legal action against any member of the
defence or security forces, which therefore releases victims from the obligation to exhaust
domestic remedies.

74  The Committee recalls that the State party has a duty not only to thoroughly
investigate alleged violations of human rights brought to the attention of its authorities,
particularly enforced disappearances or violations of the right to life, but also to prosecute,
try and punish anyone held to be responsible for such violations.® Although Djillali Larbi’s
family repeatedly contacted the competent authorities concerning his disappearance, the
State party failed to conduct a thorough and rigorous investigation into the disappearance of
the author’s father, even though serious alegations of enforced disappearance were
involved. Moreover, the State party has failed to provide sufficient evidence to conclude
that an effective remedy is de facto available, given that Ordinance No. 06-01 of 27
February 2006 continues to be applied despite the Committee's recommendations that it
should be brought into line with the Covenant (CCPR/C/DZA/CO/3, paras. 7, 8 and 13).
The Committee is of the view that to sue for damages for offences as serious as those
aleged in the present case cannot be considered a substitute for the charges that should be
brought by the public prosecutor.” Moreover, given the vague wording of articles 45 and 46
of the ordinance, and in the absence of satisfactory information from the State party about
their interpretation and actual enforcement, the author’s fears about the effectiveness of
filing acomplaint are reasonable.

7.5 The Committee considers that, as far as the admissibility of a communication is
concerned, the author is obliged to exhaust only the remedies that would effectively provide
redress for the alleged violation, in this case, effective remedies for obtaining redress for an
enforced disappearance. In the light of al the above considerations, the Committee
concludes that article 5, paragraph 2 (b), of the Optional Protocol is not an obstacle to the
admissibility of the present communication.

7.6  The Committee finds that the author has sufficiently substantiated his allegations
insofar as they raise issues under articles 6, (para. 1), 7, 9, 10, 16 and 2, (para. 3) of the
Covenant, and therefore proceeds to consider the communication on the merits.

Consideration of the merits

8.1 The Human Rights Committee has considered the present communication in the
light of al the information made available to it by the parties, as required under article 5,
paragraph 1, of the Optional Protocol.

8.2 The State party has provided general and collective comments on the serious
alegations submitted by authors of several communications, including the author of the
present communication. The State party has merely argued that communications
incriminating public officials, or persons acting under the authority of government
agencies, in cases of enforced disappearances between 1993 and 1998 should be considered

6

7

See, for example, communication No. 1791/2008, Boudjemai v. Algeria, Views adopted on 22 March
2013, para. 7.4.
See, for example, Boudjemai v. Algeria, para. 7.4.
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within the broader context of the sociopolitical circumstances and security conditions that
prevailed in the country during a period when the Government was struggling to combat
terrorism. The Committee refers to its jurisprudence® and recalls that the State party may
not invoke the provisions of the Charter for Peace and National Reconciliation against
persons who invoke provisions of the Covenant or who have submitted or may submit
communications to the Committee. The Covenant requires the State party to concern itself
with the fate of every individual and to treat every individual with respect for the inherent
dignity of the human person. Ordinance No. 06-01, without the amendments recommended
by the Committee, appears to promote impunity and therefore cannot, as it currently stands,
be considered compatible with the Covenant.

8.3 The Committee notes that the State party has not replied to the author’'s claims
concerning the merits of the case, and recalls its jurisprudence® according to which the
burden of proof should not rest solely on the author of a communication, especially given
that the author and the State party do not always have the same degree of access to evidence
and that often only the State party is in possession of the necessary information. It is
implicit in article 4, paragraph 2, of the Optional Protocol that the State party has a duty to
investigate in good faith all allegations of violations of the Covenant made against it and its
representatives and to provide the Committee with whatever information is available to it.*°
In the absence of explanations from the State party in this respect, due weight must be
given to the author’ s allegations, provided they have been sufficiently substantiated.

84  The Committee notes that, according to the author, his father, Djillali Larbi, was
arrested by gendarmes in the late morning of 25 May 1994 and that his father’s employee
and a family acquaintance were present at the time. The Committee also notes that,
according to the author, the prolonged absence of his father and the circumstances and
context of his arrest all suggest that he died in custody. The Committee notes that the State
party has produced no evidence refuting the author’s allegation. The Committee recalls
that, in cases of enforced disappearance, the deprivation of liberty, followed by arefusal to
acknowledge the deprivation of liberty or by conceament of the fate of the disappeared
person, removes the person from the protection of the law and places his or her life at
serious and constant risk, for which the State is accountable. In the present case, the
Committee notes that the State party has produced no evidence to indicate that it has
fulfilled its obligation to protect Djillali Larbi’s life. Therefore the Committee concludes
that the State party has failed in its duty to protect Djillali Larbi’slife, in violation of article
6, paragraph 1, of the Covenant.

8.5 The Committee recognizes the degree of suffering involved in being held
indefinitely without contact with the outside world. It recalls its general comment No. 20
(1992) on prohibition of torture or cruel, inhuman or degrading treatment or punishment,™*
which recommends that States parties should make provision to ban incommunicado
detention. It notes in the present case that Djillali Larbi was arrested by the police on 3 July
1995, that he was tortured at the gendarmerie of Mechraa Sfa, that his face bore visible
signs of blows, and that his fate is still unknown. In the absence of a satisfactory
explanation from the State party, the Committee considers that these facts constitute a
violation of article 7 of the Covenant with regard to Djillali Larbi.™

See, for example, Boudjemai v. Algeria, para. 8.2.

See, for example, Boudjemai v. Algeria, para. 8.3.

See, for example, Boudjemai v. Algeria, para. 8.3.

Official Documents of the General Assembly, Forty-seventh session, supplement No. 40 (A/47/40),
annex VI, section A.

Boudjemai v. Algeria, para. 8.5.
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8.6  The Committee also takes note of the anguish and distress caused to the author by
the disappearance of Djillali Larbi. It considers that the facts before it disclose a violation
of article 7 of the Covenant with regard to him.*®

8.7  With regard to the alleged violation of article 9, the Committee notes the author’s
alegation that Djillali Larbi was arrested on 25 May 1994 by uniformed gendarmes who
did not have a warrant; that he was not informed of the reasons for his arrest; and that he
was not charged and was not brought before ajudicia authority, which would have enabled
him to challenge the lawfulness of his detention. In the absence of a satisfactory
explanation from the State party, the Committee finds a violation of article 9 of the
Covenant with regard to Djillali Larbi.*

8.8  Regarding the complaint under article 10, paragraph 1, the Committee reiterates that
persons deprived of their liberty may not be subjected to any hardship or constraint other
than that resulting from the deprivation of liberty and that they must be treated with
humanity and respect for their dignity. In view of Djillali Larbi’s incommunicado detention
and in the absence of information provided by the State party in that regard, the Committee
finds aviolation of article 10, paragraph 1, of the Covenant.*®

8.9 With regard to the aleged violation of article 16, the Committee reiterates its
established jurisprudence, according to which the intentional removal of a person from the
protection of the law for a prolonged period of time may constitute a refusal to recognize
him or her as a person before the law if the victim was in the hands of the State authorities
when last seen and if the efforts of his or her relatives to obtain access to potentially
effective remedies, including judicial remedies (Covenant, art. 2, para. 3) have been
systematically obstructed.’® In the present case, the Committee notes that the State party has
not provided any information on the whereabouts or fate of the disappeared person despite
the repeated requests made by the author and his family to the State party. The Committee
concludes that Djillali Larbi’s enforced disappearance since 25 May 1994 denied him the
protection of the law and deprived him of his right to recognition as a person before the
law, in violation of article 16 of the Covenant.

8.10 The author invokes article 2, paragraph 3, of the Covenant, which imposes on States
parties the obligation to ensure an effective remedy for all persons whose Covenant rights
have been violated. The Committee attaches importance to the establishment by States
parties of appropriate judicial and administrative mechanisms for addressing complaints of
rights violations. It refersto its general comment No. 31 (2004) on the nature of the genera
legal obligation imposed on States parties to the Covenant,”” whereby the failure by a State
party to investigate allegations of violations could in and of itself give rise to a separate
breach of the Covenant. In this case, the family of the victim contacted the competent
authorities, including the public prosecutor of Tiaret and the prosecutor at the court of
Tiaret, the head of police and the wali of the wilaya of Tiaret, the president of the National
Advisory Commission for the Promotion and Protection of Human Rights and the President
of the Republic, concerning his disappearance, but al these efforts were in vain, and the
State party never conducted a thorough and rigorous investigation into the disappearance of
the author’s father. Furthermore, the absence of the legal right to undertake judicial
proceedings since the promulgation of Ordinance No. 06-01 implementing the Charter for
Peace and National Reconciliation continues to deprive Djillai Larbi, the author and his

See, for example, Boudjemai v. Algeria, para. 8.6.

See, for example, Boudjemai v. Algeria, para. 8.7.

See, for example, Boudjemai v. Algeria, para. 8.8.

See, for example, Boudjemai v. Algeria, para. 8.9.

Official Documents of the General Assembly, Fifty-ninth Session, supplement No. 40, vol. | (A/59/40
(Vol. 1)), annex 1.
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family of any access to an effective remedy, since the ordinance prohibits, on pain of
imprisonment, the initiation of legal proceedings to shed light on the most serious crimes,
such as enforced disappearances (CCPR/C/DZA/CQO/3, para. 7). The Committee concludes
that the facts before it reveal a violation of article 2 (para. 3) read in conjunction with
articles 6 (para. 1), 7, 9, 10 and 16 of the Covenant with regard to Djillali Larbi; and article
2 (para. 3), read in conjunction with article 17 of the Covenant, with regard to the author.

9. The Human Rights Committee, acting under article 5, paragraph 4, of the Optional
Protocol to the International Covenant on Civil and Political Rights, is of the view that the
information before it discloses violations by the State party of articles 6 (para. 1), 7, 9, 10
(para. 1), 16 and 2 (para. 3), read in conjunction with articles 6 (para. 1), 7, 9, 10 (para. 1)
and 16 of the Covenant with regard to Djillali Larbi. The Committee also finds a violation
of articles 7 and 2 (para. 3), read in conjunction with article 17, with regard to the author.

10.  In accordance with article 2, paragraph 3, of the Covenant, the State party is under
an obligation to provide the author and his family with an effective remedy, including by:
(a) conducting a thorough and rigorous investigation into the disappearance of Djillai
Larbi; (b) providing the author and his family with detailed information about the results of
its investigation; (c) releasing him immediately if heis still being detained incommunicado;
(d) in the event that Djillali Larbi is deceased, handing over his remains to his family; (e)
prosecuting, trying and punishing those responsible for the violations committed; and (f)
providing adequate compensation to the author and his family for the violations suffered as
well asto Djillali Larbi, if heis till aive. Notwithstanding the terms of Ordinance No. 06-
01, the State party should ensure that it does not impede enjoyment of the right to an
effective remedy for the victims of crimes such as torture, extrgjudicia killings and
enforced disappearances. The State party is aso under an obligation to prevent similar
violations in the future.

11. Bearing in mind that, by becoming a party to the Optional Protocol, the State party
has recognized the competence of the Committee to determine whether or not there has
been a violation of the Covenant and that, pursuant to article 2 of the Covenant, the State
party has undertaken to ensure to al individuals within its territory or subject to its
jurisdiction the rights recognized in the Covenant and to provide an effective and
enforceable remedy when a violation has been established, the Committee wishes to receive
from the State party, within 180 days, information about the measures taken to give effect
to the Committee’s Views. The State party is also requested to publish the present Views
and to have them widely disseminated in the official languages of the State party.

[Adopted in English, French and Spanish, the French text being the original version.
Subsequently to be issued also in Arabic, Chinese and Russian as part of the present report.]
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Individual opinion of Mr. Fabian Omar Salvioli and
Mr. Victor Manuel Rodriguez-Rescia

1 We concur with the decision in communication No. 1831/2008, in which the Human
Rights Committee found a violation of the human rights established in articles 6 (para. 1),
7,9, 10 (para. 1), 16 and 2 (para. 3), read in conjunction with articles 6 (para. 1), 7, 9, 10
(para. 1) and 16 of the Covenant with respect to Djillali Larbi, and a violation of articles 7
and of article 2 (para. 3), read in conjunction with article 7, with respect to the author.

2. However, we are concerned that the Committee’s Views on the above-mentioned
communication do not recognize as an additional violation of the Covenant the existence of
national legal provisions that are inherently inconsistent with the Covenant, namely, articles
45 and 46 of Ordinance No. 06-01.

3. We regret having to insist on alegal assessment that differs from that of the majority
of the Committee with regard to the effects of the existence and application of articles 45
and 46 of Ordinance No. 06-01 of 27 February 2006 implementing the Charter for Peace
and National Reconciliation, adopted by referendum on 29 September 2005, which prohibit
any legal action before the courts against members of the Algerian defence and security
services for the offences of torture, extrgudicial execution and enforced disappearance.
Under the ordinance, anyone submitting such an alegation or complaint is liable to a
penalty of 3to 5 years' imprisonment and a fine of between 250,000 and 500,000 Algerian
dinars.

4, The Committee did not expressly state, as we would have wished, that the content of
article 45 of the ordinance is inconsistent with the relevant part of article 14 of the
Covenant that relates to the right of access to justice enabling persons to assert their rights
before the courts. The Committee should also have found a violation of article 2, paragraph
2, which lays down the obligation for States parties to adapt their national legislation to the
standards set by the Covenant.

5. The magjority of the Committee maintains the practice of not finding violations of
rights that are not invoked by the authors of a communication, thereby failing to apply the
legal principle of iura novit curia. In so doing, the Committee unjustifiably restricts its own
competence in a way that is inappropriate for an international body that protects human
rights.

6. It should be noted that this alleged practice is not only based on a misconception but
is also applied inconsistently: the Human Rights Committee has itself on occasion applied
the principle of iura novit curia, although it has not mentioned it explicitly in its Views. In
recent years, there have been various examples of the Committee’s correct application of
the provisions of the Covenant on the basis of evidence, but departing from the legal
arguments or the specific articles cited by the parties.?

Human Rights Committee, communication No. 1390/2005, Koreba v. Belarus, Views adopted on 25
October 2010; Human Rights Committee, communication No. 1225/2003, Eshonov v. Uzbekistan,
Views adopted on 22 July 2010, para. 8.3; Human Rights Committee, communication No. 1206/2003,
R.M. and Sl. v. Uzbekistan, Views adopted on 10 March 2010, paras. 6.3, 9.2, with afinding of no
violation; Human Rights Committee, communication No. 1520/2006, Mwamba v. Zambia, Views
adopted on 10 March 2010; Human Rights Committee, communication No. 1320/2004, Pimentel et
al. v. the Philippines, Views adopted on 19 March 2007, paras. 3, 8.3; Human Rights Committee,

GE.14-09602



A/69/40 (Val. I, Part One)

7. The very existence of articles 45 and 46 of Ordinance No. 06-01, which make
complainants of such offences liable to imprisonment and fines, is inconsistent with the
International Covenant on Civil and Political Rights, because it establishes a framework of
impunity that prevents the investigation, conviction and redress of cases of serious human
rights violations, such as the enforced disappearance of Djillali Larbi (the author’s father),
whose whereabouts are unknown to this day. The legal prohibition on filing a complaint
and, therefore, investigating the facts of this case or other similar cases fosters impunity by
infringing the right of accessto justice, given that the ordinance criminalizes the exercise of
the right of petition when a complaint is filed against facts such as those that gave rise to
this case, involving an enforced disappearance.

8. The redress measures recommended by the Committee to prevent the recurrence of
such acts in other similar cases are insufficient. In its Views, the Committee notes that “the
State party should ensure that it does not impede enjoyment of the right to an effective
remedy for victims of crimes such as torture, extrgjudicia killings and enforced
disappearances’ (para. 10). We consider in fact that the Committee should have stated
clearly and directly that the explicit prohibition under Ordinance No. 06-01 of legal action
to initiate investigations of cases of torture, extrgudicial killings and enforced
disappearances of persons constitutes a violation of the general obligation under article 2,
paragraph 2, of the Covenant, according to which the State of Algeria must “take the
necessary steps, in accordance with its constitutional processes and with the provisions of
the [...] Covenant, to adopt such laws or other measures as may be necessary to give
effect to the rights recognized in the present Covenant” (emphasis added).

9. The provisions of articles 45 and 46 of Ordinance No. 06-01 foster impunity and
prevent the victims of this type of serious offence, and their families, from exercising their
right to an effective legal remedy, to know the truth, to assert their human right to justice
and to petition and obtain full reparation. Even acknowledging the positive contribution of
the remaining provisons of Ordinance No. 06-01 to achieving peace and national
reconciliation in Algeria, this should not be at the expense of the fundamental human rights
of the victims and their families who have suffered the consequences of serious offences,
particularly when those families may be liable to penalties and sanctions that victimize
them again for exercising their right to invoke a legal remedy, which is, moreover, one of
the tools used to protect and guarantee human rights (such as the right to life or the
prohibition of torture) that may not be suspended even in a state of emergency (Covenant,
art. 4, para. 2).

10. Thelega impossibility of initiating judicial proceedings since the promulgation of
Ordinance No. 06-01 on the implementation of the Charter for Peace and National
Reconciliation has deprived and continues to deprive Djillali Larbi, the author and his
family of any access to an effective remedy, since the ordinance prohibits, on pain of
imprisonment, the pursuit of legal remedies to shed light on the most serious crimes, such
as enforced disappearances.

11. The Committee should have stated explicitly that the State of Algeria, as a
reparation measure aimed at ensuring that such acts do not recur, should comply with the
provisions of article 2, paragraph 2, and, accordingly, adopt legislative or other measures to
repeal articles 45 and 46 of Ordinance No. 06-01 that establish impediments, penalties,

communication No. 1177/2003, llombe and Shandwe v. the Democratic Republic of the Congo,
Views adopted on 17 March 2006, paras. 5.5, 6.5, 9; Human Rights Committee, communication No.
973/2001, Khalilova v. Tajikistan, Views adopted on 30 March 2005, para. 3.7; and Human Rights
Committee, communication No. 1044/2000, Shukurova v. Tajikistan, Views adopted on 17 March
2006, para. 3.
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sanctions and any other obstacle fostering impunity for serious offences such as enforced
disappearance of persons, torture and extragjudicial killings, not only for the victims referred
to in this communication but also for the victims and familiesin similar cases.

[Done in English, French and Spanish, the Spanish text being the origina version.
Subsequently to be issued also in Arabic, Chinese and Russian as part of the present report.]

GE.14-09602



A/69/40 (Val. I, Part One)

.  Communication No. 1832/2008, Al Khazmi v. Libya
(Views adopted on 18 July 2013, 108th session)*

Submitted by: Ibrahim Aboubakr Al Khazmi (deceased) and
his son Khaled Ibrahim Al Khazmi
(represented by Al-Karama for Human Rights
and TRIAL (Track Impunity Always))

Alleged victims: Ismail Al Khazmi (the authors' son and
brother respectively), and the authors

Sate party: Libya

Date of communication: 6 November 2008 (initial submission)

Subject matter: Enforced disappearance

Procedural issue: Lack of cooperation from the State party

Substantive issues: Right to life, prohibition of torture and cruel

and inhuman treatment, right to liberty and
security of person, right of all persons
deprived of their liberty to be treated with
humanity and dignity, recognition as a person
before the law and right to an effective
remedy

Articles of the Covenant: Articles 2 (para. 3), 6 (para. 1), 7, 9 (paras. 1-
4), 10 (para. 1) and 16

Article of the Optional Protocol: None

The Human Rights Committee, established under article 28 of the International
Covenant on Civil and Political Rights,

Meeting on 18 July 2013,

Having concluded its consideration of communication No. 1832/2008, submitted to
the Human Rights Committee by Ibrahim Aboubakr Al Khazmi and Khaled Ibrahim Al
Khazmi under the Optional Protocol to the International Covenant on Civil and Political
Rights,

Having taken into account all written information made available to it by the author
of the communication and the State party,

Adopts the following:

* The following members of the Committee participated in the examination of the present
communication: Mr. Yadh Ben Achour, Mr. Lazhari Bouzid, Mr. Ahmad Amin Fathalla, Mr. Cornelis
Flinterman, Mr. Yuji Iwasawa, Mr. Walter Kalin, Ms. Zonke Zanele Majodina, Mr. Kheshoe Parsad
Matadeen, Ms. lulia AntoanellaMotoc, Mr. Gerald L. Neuman, Sir Nigel Rodley, Mr. Victor Manuel
Rodriguez-Rescia, Mr. Fabian Omar Savioli, Ms. Anja Seibert-Fohr, Mr. Yuval Shany, Mr.
Konstantine Vardzelashvili and Ms. Margo Waterval.
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Viewsunder article 5, paragraph 4, of the Optional Protocol

1. The origina author of the communication, dated 6 November 2008, was Ibrahim
Aboubakr Al Khazmi, a Libyan citizen, who claimed that his son, Ismail Al Khazmi, a
Libyan citizen bornin 1976 in Beni Al Walid, Libya, was a victim of violations by Libya of
articles 2 (para. 3), 6 (para. 1), 7, 9 (paras. 14), 10 (para. 1) and 16 of the Covenant. The
original author also claimed that he himself was a victim of a violation of articles 2 (para.
3) and 7 of the Covenant. After the death of the author, Khaled Abubakr Al Khazmi,
brother of Ismail Al Khazmi, joined his father as author and formally pursued the procedure
before the Committee (see para. 5.1 below). The authors are represented jointly by Al-
Karamafor Human Rightsand TRIAL (Track Impunity Always).

Facts as submitted by the authors

2.1 Ismail Al Khazmi, an oil engineer, was arrested by officials of the State Internal
Security Agency (Al Amn Al-Dakhili) on 17 June 2006 at 11 am. at his workplace, the
AGB Gas Company oil field in Mellitah, Sabratha, and taken to an unknown destination.
According to his colleagues, who witnessed the arrest, the members of the Internal Security
Agency did not show awarrant or provide Ismail Al Khazmi with any reasons for his arrest.
Late at night on the same day, Mubarek Al Khazmi, brother of Ismail Al Khazmi, born in
1978, was arrested at the family home, and taken to Abu Salim prison in Tripoli.

2.2 Although the political activities of Ismail Al Khazmi (if any) are unknown, several
factors indicate that he was perceived as a political opponent, and that this was what
motivated his arrest by the internal security forces without reason, his secret detention and
disappearance and the vetoing at the highest levels of any investigation into his death. The
authors add that, within the State party, real or perceived political opposition often leads to
harassment, pressure, threats, arbitrary deprivation of liberty, torture or murder for those
seen to be opposing the regime, as well as their relatives, leading to a general failure to
report human rights violations, for fear of retaliation against victims or their families. This
general climate of fear has also inevitably affected the authors, especially considering the
fact that Mubarek Al Khazmi, brother of Ismail Al Khazmi, was arrested at the same time.
The original author, Ibrahim Aboubakr Al Khazmi, had also been subjected to direct threats
and pressure as aresult of his requests for information about Ismail Al Khazmi’s death.

2.3 Since the arrest of Ismail Al Khazmi, his parents have unsuccessfully sought
information about his fate. Despite various appeals by the family, the authorities (who
acknowledged the detention of Mubarek, the younger brother) would neither acknowledge
Ismail Al Khazmi’s detention, nor give any other information about his fate. Witnesses saw
Ismail Al Khazmi in the Asseka prison, Tripoli, where he was detained without being
brought before a judicial officer or given the opportunity to challenge his detention. He was
also denied all contact with hisfamily or alawyer.

24  Former co-prisoners also reported that Ismail Al Khazmi was repeatedly tortured.
On 29 June 2006, after being tortured for several consecutive days, Ismail Al Khazmi was
again severely beaten in his cell and suspended from the ceiling, in the presence of Tarek
Al Marghini Al Tarhouni, an official of the internal security agency, who was in charge of
the torture session. The three other officers inflicting the torture were Mohamed Al
Kouache, Ahmed Al Fardjani and Fethi Al Qat. Later on the same day, Ismail Al Khazmi
was taken away in a Peugeot vehicle to an unknown location, unconscious but still
breathing.

25 On 1 May 2007, the origina author was summoned to Asseka Prison by
Commander Mustapha Al Maakef and informed of his son’'s death. The original author
refused to sign a document to release the body for burial from the Tripoli Hospital morgue,
demanding to know the date and circumstances of his son’s death. Upon receiving only a
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confused response from the officer, he demanded that an autopsy be performed by a
speciaist of his choice. The authorities refused to allow an autopsy, which prompted the
original author to contact a lawyer to demand one, and initiate proceedings against those
responsible for his son’s death. The Attorney-General, Mr. Mohamed Khalil, then
summoned the senior internal security officers who were posted at Asseka Prison and
implicated in the death, in order to hear them on the case. However, General Salih Rgjab,
the Secretary of the General People’'s Committee for General Security (in charge of the
Ministry of Interior) opposed this, and refused to authorize an investigation.

2.6  Theoriginal author also contacted the Secretary of the General People’s Committee
for Justice (in charge of the Ministry of Justice) concerning his son’s case. The Secretary
replied, informing the original author that he had written to the Prosecutor General
concerning the case of Ismail Al Khazmi. The original author was never informed of any
legal proceedings ordered by the Prosecutor’s office. On 11 June 2007, the original author
submitted a request for a meeting to the Secretary of Justice, to no avail. Despite threats and
pressure, the original author has subsequently refused to sign the administrative document
releasing the body of Ismail Al Khazmi, until the truth concerning his son’s death is known.

2.7  0On 11 June 2007, Ismail Al Khazmi’s case was presented to the Special Rapporteurs
on Torture and on Summary Executions.*

The complaint

3.1  Theauthors claim that they did everything possible to find out what had happened to
Ismail Al Khazmi. They pursued all administrative avenues open to them, in particular
seeking an autopsy of Ismail Al Khazmi’s body, to no avail, as their efforts were obstructed
at the highest levels of government. Judicial remedies would have been ineffective owing to
the non-independence of the judiciary, and unavailable owing to a widespread fear of
reprisals. Accordingly, the authors conclude that judicial remedies were de facto
unavailablein this case.

3.2 Ismail Al Khazmi was subjected to enforced disappearance after his arrest on 17
June 2006, and this was followed by a refusal to acknowledge his deprivation of liberty.
The authors recall the definition of “enforced disappearance” as set forth in article 2 of the
International Convention for the Protection of All Persons from Enforced Disappearance
andin article 7, paragraph 2 (i), of the Rome Statute of the International Criminal Court.

3.3 Asavictim of enforced disappearance, Ismail Al Khazmi was de facto prevented, in
violation of article 2, paragraph 3, of the Covenant, from exercising his right of recourse to
challenge the lawfulness of his detention. His relatives did everything in their power to find
out what had happened to him, but the State party took no follow-up action, despite its
obligation to provide an effective remedy, including through the conduct of an effective
investigation.?

34  The enforced disappearance of Ismail Al Khazmi constituted, in and of itself, a
serious threat to his right to life, insofar as the State party failed in its obligation to protect
that fundamental right.® In addition, the State Party, through its internal security agents,
violated Ismail Al Khazmi’sright to life by causing his death in detention. The authors state

On 28 June 2007, the Special Rapporteur on extrajudicial, summary or arbitrary executions and the
Specia Rapporteur on the question of torture submitted ajoint allegation letter to the Government of
the State party, seeking clarifications on the case of Ismail Al Khazmi. No response was received
from the State party.

2 See communication No. 612/1995, Vicente et al. v. Colombia, Views adopted on 29 July 1997.

The authors refer to the Committee’ s general comment No. 6 on article 6 of the Covenant (Official
Records of the General Assembly, Thirty-seventh Session, Supplement No. 40 (A/37/40), annex V).
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that it was the State party’s duty to protect Ismail Al Khazmi’sright to life in detention, in
view of the responsibility a State takes on by arresting and detaining an individual .*
Accordingly, the death of Ismail Al Khazmi in detention raises a presumption that the State
party’s agents holding him bear responsibility for his death. This is especially so in a case
such as the present one, where parties do not have equal access to the evidence.® According
to the authors, the burden to rebut such a presumption, and to provide an aternative
explanation for the death of Ismail Al Khazmi rests upon the State party. Ismail Al Khazmi
was last seen alive after a particularly severe incident of torture, and taken away in acritical
condition by security agents. The original author was subsequently notified of his son’s
death. From these facts, a reasonable inference can be drawn that the victim’'s death was
caused by the torture he suffered at the hands of State security officers. The State has
subsequently failed to undertake an investigation, or even provide an explanation for his
death. Accordingly, the State party must be held responsible for a breach of Article 6(1) of
the Covenant vis-a-vis Ismail Al Khazmi.

3.5 With regard to Ismail Al Khazmi, the mere fact of being subjected to enforced
disappearance constitutes inhuman or degrading treatment,® which is a violation of article 7
of the Covenant. Ismail Al Khazmi was a victim of enforced disappearance as, following
his arrest, he was taken to an undisclosed location by State security officers, after which the
authorities would not acknowledge his detention. He was denied any communication with
his family or with a lawyer as well as any judicial scrutiny of his detention. Despite
numerous attempts, his family was unable to obtain any information on his whereabouts. In
addition to the enforced disappearance, according to eye-witnesses, Ismail Al Khazmi was
repeatedly beaten and tortured while in Asseka Prison. On the last occasion when he was
seen alive by fellow prisoners, internal security officers beat him severely in his cell, ason
several consecutive days before, and suspended him from the ceiling. As a result, Ismail Al
Khazmi lost consciousness and was taken away. According to the authors, this treatment
undoubtedly constitutes a violation of article 7 of the Covenant with respect to Ismail Al
Khazmi.

3.6 From the perspective of the authors, the victim's disappearance has been a
paralysing, painful and distressing ordeal, since the family have had no news of him since
his arrest on 17 June 2006, until they were informed of his death on 1 May 2007.” In
addition, his relatives continue to suffer psychologically as a result of the authorities
refusal to disclose or investigate the circumstances of his death. Although Ismail Al
Khazmi is no longer considered as disappeared, as his death has been confirmed, his family
is still experiencing anguish comparable to that caused by disappearance, as it remains
unable to obtain information about Ismail Al Khazmi’s fate, and the circumstances of his
death. The authors accordingly submit that the mental suffering caused by the State's
refusal to clarify the circumstances of Ismail Al Khazmi’s death also amounts to a
continuing breach of article 7 of the Covenant in his regard.

3.7 Ismail Al Khazmi was arrested by the internal security forces without a warrant and
without being informed of the reasons for his arrest. Thisis a breach of article 9, paragraph
1, of the Covenant. He was then arbitrarily detained and has been held incommunicado ever

~

The authors refer to communication No. 763/1997, Lantsova v. Russian Federation, Views adopted
on 26 March 2002, para. 9.2.

The authors refer to communication No. 888/1999, Telitsin v. Russian Federation, Views adopted on
29 March 2004, para. 7.5.

See communication No. 449/1991, Mojica v. Dominican Republic, Views adopted on 15 July 1994;
communication No. 540/1993, Celis Laureano v. Peru, Views adopted on 25 March 1996; and
communication No. 542/1993, Tshishimbi v. Zaire, Views adopted on 25 March 1996.

See communication No. 107/1981, Quinterosv. Uruguay, Views adopted on 21 July 1983.
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since his arrest on 17 June 2006. He has never been brought before a judicial authority and
his detention has never been acknowledged. The authors recall the Committee’s
jurisprudence according to which the unacknowledged detention of any individual is
deemed to be a very serious breach of article 9.2

3.8 It isfurthermore claimed that Ismail Al Khazmi was kept isolated from the outside
world during his detention, and was not treated with humanity and with respect for the
inherent dignity of the human person, and that he is therefore the victim of a violation of
article 10, paragraph 1, of the Covenant.

3.9 Asavictim of unacknowledged detention and, as such, a person deprived of the
protection of the law, Ismail Al Khazmi has also been reduced to the status of “non-
person”, in violation of article 16 of the Covenant.

Authors' additional information

4.1  On 2 June 2010, the authors submitted a copy of areport dated 26 March 2009 from
the Chief Prosecutor (signed by the Advocate General), addressed to the Secretary of the
General People’s Committee for Justice. The content of this report can be summarized as
follows: On the evening of 30 June 2006, the Chief Prosecutor was informed of the death of
Ismail Al Khazmi. In the early hours of 1 July 2006, a member of the Special Prosecutor’s
Office went to the hospital, examined the body, took note of the wounds, took photographs,
and demanded that an autopsy be carried out. After examining the room in which the
deceased had been interrogated, the member of the Special Prosecutor’s Office noted his
observations in a report. He was informed of the decision of the Chief of the internal
security agency to set up acommission of inquiry into the death of 1smail Al Khazmi.

4.2  Thereport further provides that on 15 November 2006, the autopsy report concluded
that the direct cause of Ismail Al Khazmi’s death was a heart attack, due to a pathological
heart condition, and that the wounds suffered by the victim had probably contributed
physically and psychologically to his death. After pursuing his investigation, the
Prosecutor’s Office requested authorization from the Secretary of the General People’'s
Committee for General Security (equivalent of the Minister of Interior), to direct his
investigation into three officers of the internal security agency for their direct involvement
in the victim’s death. On 2 April 2007, this request for investigation was denied by a letter
from the Secretary of the General People’s Committee for General Security.

4.3  According to the Chief Prosecutor’s report, on 30 April 2007, the original author
made a request to the Prosecutor’s Office to recover his son’s body, which was granted. On
5 May 2007, the original author refused to take possession of the body, verbally stating that
the cause of his son’s death was the torture inflicted upon him. The original author further
requested that a new autopsy be carried out by a commission of forensic specialists, without
the presence of the doctor who had written the first autopsy report. This request was
accepted on the same day by the Prosecutor’ s Office.

4.4 On 19 September 2007, the Prosecutor’s Office received the second autopsy report,
which concluded that death was due to injuries inflicted with a hard, blunt object of some
sort, which resulted in bruising and contusions al over the body, with subcutaneous

8 See communication No. 612/1995, Vicente et al. v. Colombia (see Note 3 above); communication No.
542/1993, Tshishimbi v. Zaire (see Note 7 above); communication No. 540/1993, Celis Laureano v.
Peru (see Note 7 above); communication No. 563/1993, Bautista v. Colombia, Views adopted on 27
October 1995; communication No. 181/1984, Arévalo Pérez v. Colombia, Views adopted on 3
November 1989; communication No. 139/1983, Conterisv. Uruguay, Views adopted on 17 July
1985; communication No. 8/1977, Weismann and Perdomo v. Uruguay, Views adopted on April
1980; and communication No. 56/1979, Casariego v. Uruguay, Views adopted on 29 July 1981.
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haemorrhage and tearing of the muscles at the site of injury. This caused pathological
changes in the kidneys and a deficiency of fluids in the body. As aresult, blood circulation
and respiration ceased. A communication was sent to the internal security agency to notify
the victim’s family of the need to recover Ismail Al Khazmi’s body. On 17 March 2009, the
original author once again refused to recover his son’s body without knowing the exact
causes of his death, or the identity of those who caused his death. On an unknown date, the
Prosecutor’ s Office decided that no criminal action would be taken against the suspects, in
the absence of proper authorization from the General People’'s Committee for General
Security (Ministry of Interior).

45 The authors assert that this document confirms their initial complaint. Their
contention that Ismail Al Khazmi was arrested on 17 June 2006 is compatible with the
mention, in the report, that the victim died on 30 June 2006, while in the custody of the
internal security forces.® The report also confirms the authors assertion that, although the
Prosecutor’ s Office requested the launch of an investigation into Ismail Al Khazmi’s death,
this request was obstructed by the General People’'s Committee for General Security, which
refused to authorize the investigation. According to the authors, this shows the lack of
independence of the judiciary vis-a-vis the executive, and the practical impossibility for the
authors to have the rights of Ismail Al Khazmi, and their own rights, including their right to
an effective remedy, guaranteed within the State party. The authors reiterate al of their
remaining contentions on the merits of their case.

Authors' further submission

51 On 1 July 2013, the authors counsel informed the Committee that the origina
author had died approximately six months earlier. His son, Khaled Ibrahim Al Khazmi, had
agreed to pursue the procedure before the Committee on behalf of his brother Ismail Al
Khazmi.

5.2  The authors counsel further informed the Committee that the family has never
managed to recover Ismail Al Khazmi’s body, which disappeared from the morgue where it
was being kept. The family still does not know the circumstances in which Ismail Al
Khazmi’s body disappeared, or whether, where or when it was buried. Nor has a
prosecution taken place in relation to the circumstances of Ismail Al Khazmi’'s
disappearance and death.

Lack of cooperation from the State party

6. On 5 December 2008, 24 July 2009, 6 May 2010, and 25 January 2011, the State
party was requested to submit its observations on the admissibility and merits of the
communication. The Committee notes that this information has not been received. It regrets
the State party’ s failure to provide any information on the admissibility and/or merits of the
authors' claims. It recals that, in accordance with article 4, paragraph 2, of the Optional
Protocol, the State party concerned is required to submit to the Committee written
explanations or statements clarifying the matter and indicating the measures, if any, that
have been taken by the State to remedy the situation. In the absence of a reply from the
State party, the Committee must give due weight to those of the authors' allegations that
have been properly substantiated.®

10

The authors also refer to areport by Human Rights Watch, “Truth and Justice can’t wait — Human
Rights Developmentsin Libyaamid institutional obstacles’ (December 2009), in which it is stated
that Ismail Al Khazmi died under torture after having been arrested in June 2006.

See, inter alia, communication No. 1422/2005, El Hassy v. Libyan Arab Jamahiriya, Views adopted
on 24 October 2007, para. 4, communication No. 1295/2004, El Alwani v. Libyan Arab Jamahiriya,
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I ssues and proceedings before the Committee

Consideration of admissibility

7.1 Before considering any claim contained in a communication, the Human Rights
Committee must decide, in accordance with rule 93 of its rules of procedure, whether the
communication is admissible under the Optional Protocol to the Covenant.

7.2  Asrequired under article 5, paragraph 2 (a), of the Optional Protocol, the Committee
must ascertain that the same matter is not being examined under another procedure of
international investigation or settlement. The Committee notes that the case of Ismail Al
Khazmi was reported to the Special Rapporteurs on Torture and Summary Executions.
However, it recalls that extra-conventional procedures or mechanisms established by the
Commission on Human Rights or the Human Rights Council, and whose mandates are to
examine and report publicly on human rights situations in specific countries or territories,
or cases of widespread human rights violations worldwide, do not generally constitute an
international procedure of investigation or settlement within the meaning of article 5,
paragraph 2 (a), of the Optional Protocol.** Accordingly, the Committee considers that it is
not precluded from examining the case under this provision.

7.3  With regard to the exhaustion of domestic remedies, the Committee reiterates its
concern that, in spite of three reminders having been addressed to the State party, no
observations on the admissibility or merits of the communication have been received. In the
circumstances, the Committee finds that it is not precluded from considering the
communication under article 5, paragraph 2 (b), of the Optional Protocol.

74 The Committee considers that the authors allegations have been sufficiently
substantiated for purposes of admissibility, and proceeds to its consideration on the merits
in respect of the claims made on behalf of Ismail Al Khazmi under articles 2 (para. 3), 6
(para. 1), 7, 9 (paras. 1-4), 10 (para. 1) and 16 of the Covenant, and on his own behalf
under articles 7 and 2 (para. 3) of the Covenant.

Consideration of the merits

8.1 The Human Rights Committee has considered the present communication in the
light of all the information made available to it, as required under article 5, paragraph 1, of
the Optional Protocol. It notes that the State party has not replied to the authors’ allegations.
In the circumstances, due weight must be given to their allegations to the extent that they
have been sufficiently substantiated.

8.2  The Committee notes the claim of the authors that Ismail Al Khazmi was arrested on
17 June 2006 at his workplace by members of the internal security forces, and taken to an
unknown destination, in the presence of a number of witnesses. The Committee notes that
the family has never received any official confirmation of the place of detention of Ismail
Al Khazmi. It recalls that, in cases of enforced disappearance, the act of deprivation of
liberty, followed by a refusal to acknowledge the deprivation of liberty or by conceal ment
of the fate of the disappeared person, denies the person the protection of the law and places

Views adopted on 11 July 2007, para. 4; communication No. 1208/2003, Kurbonov v. Tajikistan,
Views adopted on 16 March 2006, para. 4; and communication No. 760/1997, Diergaardt et al. v.
Namibia, Views adopted on 25 July 2000, para. 10.2.

1 Seg, inter alia, communications Nos. 1781/2008, Berzig v. Algeria, Views adopted on 31 October
2011, para. 7.2; and 540/1993, Celis Laureano v. Peru (see Note 7 above), para. 7.1.
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his or her life at serious and constant risk, for which the State is accountable.? In addition
to the victim’'s enforced disappearance, the Committee has taken note of the authors
assertion that Ismail Al Khazmi was last seen alive on 29 June 2006, after a severe incident
of torture, further to which he was taken by security agents to an unknown location in a
critical condition; and that his death was reported to his family by the prison authorities on
1 May 2007. The Committee, recalls, in accordance with its jurisprudence, that the burden
of proof cannot rest solely with the authors of the communication, especially when the
authors and the State party do not have equal access to the evidence and when the State
party is often in sole possession of the relevant information, such as information related to
Ismail Al Khazmi’s custody, and relevant forensic evidence.”® The Committee gives due
weight to the evidence submitted by the authors, consisting of a report of the Prosecutor’s
Office dated 26 March 2009, which provides that an autopsy report concluded that |smail
Al Khazmi’s death was the consequence of severe injuries suffered by the victim as a result
of multiple violent blows to his body with a blunt object. When it received the report, the
General People’'s Committee for General Security refused to open a criminal case against
the suspects involved in Ismail Al Khazmi’s death. Accordingly, the Committee considers
that the inescapable conclusion is that the State party has violated Ismail Al Khazmi’s right
to life, in breach of article 6, paragraph 1, of the Covenant.

8.3  The Committee recognizes the degree of suffering caused by being held indefinitely
without contact with the outside world. It recalls its general comment No. 20 (1992) on
article 7,* in which it recommends that States parties should make provision against
incommunicado detention. It notes in the instant case that Ismail Al Khazmi was arrested
on 17 June 2006 and was taken to an undisclosed location by State security officers, after
which he was denied any communication with his family. Despite numerous attempts, his
family was unable to obtain any information as to his whereabouts. In addition, Ismail Al
Khazmi was beaten and tortured while in Asseka Prison, resulting in his death on 30 June
2006, according to an officia report from the Prosecutor’s Office. The State party has not
adduced any information to contradict these facts. The Committee concludes that the
incommunicado detention, and lethal torture inflicted on Ismail Al Khazmi constitute
multiple violations of article 7 of the Covenant.

8.4  Having reached that conclusion, the Committee decides not to address the authors
alegations under article 10 of the Covenant.

8.5  The Committee also takes note of the anguish and distress caused to the authors by
Ismail Al Khazmi’s disappearance, followed by a confirmation, only 10 months after its
occurrence, of the death of Ismail Al Khazmi. Instead of immediately informing the authors
of the death of Ismail Al Khazmi, and launching a thorough investigation with a view to
prosecuting the perpetrators, the State party’s authorities left the authors without any
information about the fate of their relative for 10 months, when they knew that he had died
on 30 June 2006, as a result of severe torture inflicted upon him in the Assaka prison. The
Committee considers that the facts before it disclose a violation of article 7 of the

12

13

14

See, inter dia, communication No. 1779/2008, Mezine v. Algeria, Views adopted on 25 October
2012, para. 8.4; communication No. 1753/2008, Guezout et al. v. Algeria, Views adopted on 19 July
2012, para. 8.4; and communication No. 1781/2008, Berzig v. Algeria (see Note 15 above), para. 8.4.
See, inter dia, communication No. 888/1999, Telitsin v. Russian Federation (see Note 6 above),
paras. 7.5 and 7.6.

Official Records of the General Assembly, Forty-seventh Session, Supplement No. 40 (A/47/40),
annex VI, sect. A

GE.14-09602



A/69/40 (Val. I, Part One)

Covenant, read aone and in conjunction with article 2, paragraph 3, with regard to the
authors.™

8.6  With regard to the alleged violation of article 9, the Committee notes the authors’
statement that Ismail Al Khazmi was arrested on 17 June 2006 by members of the internal
security forces; that he was arrested without a warrant and without being informed of the
reasons for his arrest; that Ismail Al Khazmi was neither informed of the charges against
him nor brought before a judicial authority through which he would have been able to
challenge the lawfulness of his detention; and that no official information was given to the
authors regarding the victim’s place of detention or his fate. In the absence of a satisfactory
explanation from the State party, the Committee finds that there has been a violation of
article 9 with regard to Ismail Al Khazmi.*

8.7 With regard to the aleged violation of article 16, the Committee reiterates its
established jurisprudence, according to which the intentional removal of a person from the
protection of the law for a prolonged period of time may constitute a refusal to recognize
that person as a person before the law, if the victim was in the hands of the State authorities
when last seen, and if the efforts of his or her relatives to obtain access to potentially
effective remedies, including judicial remedies, have been systematically impeded.”” The
Committee recalls that Ismail Al Khazmi was arrested on 17 June 2006, and detained, in
circumstances which the Committee has found to be arbitrary. He was then subjected to an
enforced disappearance, which continued until 1 May 2007, when his family was informed
that he had died, and during which he had been subjected to acts of torture which caused his
death on 30 June 2006, according to a report of the Office of the Chief Prosecutor. No
official investigation was carried out into the circumstances of his death, and no
prosecution was initiated. The Committee is of the view, in the circumstances, that Ismail
Al Khazmi’s right to recognition as a person before the law was violated as a result of his
intentional removal from the protection of the law, in breach of article 16 of the Covenant.

8.8  The authors invoke article 2, paragraph 3, of the Covenant, under which States
parties have an obligation to ensure an effective remedy for all persons whose Covenant
rights have reportedly been violated. The Committee attaches importance to the
establishment by States parties of appropriate judicia and administrative mechanisms for
addressing claims of rights violations. It refers to its general comment No. 31 (2004) on the
nature of the general legal obligation imposed on States parties to the Covenant,*® according
to which the failure by a State party to investigate allegations of violations could in and of
itself give rise to a separate breach of the Covenant. In the instant case, the authors initiated
legal proceedings, sought the intervention of the General People’'s Committee for Justice,
and requested the initiation of criminal proceedings against suspects in the death of Ismail
Al Khazmi after the second autopsy report, which established that he had died as a result of
torture, became available. However, al their efforts were to no avail, and the State party
failed to conduct a prompt, thorough and impartial investigation and prosecute the
perpetrators, despite the presentation of clear evidence from its own authorities, that |smail

15 See communication No. 1913/2009, Abushaala v. Libya, Views adopted on 18 March 2013, para. 6.4;
No. 1905/2009, Ouaghlissi v. Algeria, Views adopted on 26 March 2012, para. 7.6; communication
No. 1781/2008, Berzig v. Algeria (see Note 15 above), para. 8.6; and communication No. 1640/2007,
El Abani v. Libyan Arab Jamahiriya, Views adopted on 26 July 2010, para. 7.5.

16 See, inter alia, communication No. 1913/2009, Abushaala v. Libya, Views adopted on 18 March
2013, para. 6.5, No. 1905/2009, Ouaghlissi v. Algeria (see Note 18 above), para. 7.7, and
communication No. 1781/2008, Berzig v. Algeria (see Note 15 above), para. 8.7.

7 Communication No. 1328/2004, Kimouche v. Algeria, Views adopted on 10 July 2007, para. 7.8.

18 Official Records of the General Assembly, Fifty-ninth Session, Supplement No. 40, vol. | (A/59/40
(Vol. 1)), annex 1.
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Al Khazmi died as a result of torture inflicted while he was in the State party’s custody.
The Committee concludes that the facts before it revea a violation of article 2 (para. 3),
read in conjunction with articles 6 (para. 1), 7, 9 and 16 of the Covenant with regard to
Ismail Al Khazmi, and of article 2 (para. 3), read in conjunction with article 7 of the
Covenant, with respect to the authors.

9. The Human Rights Committee, acting under article 5, paragraph 4, of the Optional
Protocol to the International Covenant on Civil and Political Rights, is of the view that the
information before it discloses violations by the State party of articles 6 (para. 1), 7, 9, and
2 (para. 3), read in conjunction with articles 6 (para. 1), 7, 9 and 16 of the Covenant with
regard to Ismail Al Khazmi; and of article 7, read alone and in conjunction with article 2
(para. 3) of the Covenant, with respect to the authors.

10.  In accordance with article 2, paragraph 3, of the Covenant, the State party is under
an obligation to provide the authors with an effective remedy by, inter alia: (a) conducting a
thorough, prompt and impartial investigation into the disappearance and death of 1smail Al
Khazmi; (b) providing his family with detailed information on the results of its
investigation; (¢) handing over Ismail Al Khazmi’s remains to his family; (d) prosecuting,
trying and punishing those responsible for the violations committed; and (e€) providing
compensation to the authors, commensurate to the gravity of the offences committed. The
State party is also under an obligation to take steps to prevent similar violations in the
future.

11. Bearing in mind that, by becoming a party to the Optional Protocol, the State party
has recognized the competence of the Committee to determine whether or not there has
been a violation of the Covenant and that, pursuant to article 2 of the Covenant, the State
party has undertaken to ensure to al individuals within its territory or subject to its
jurisdiction the rights recognized in the Covenant and to provide an effective and
enforceable remedy when a violation has been established, the Committee wishes to receive
from the State party, within 180 days, information about the measures taken to give effect
to the Committee’s Views. The State party is also requested to publish the present Views
and to have them widely disseminated in the official languages of the State party.

[Adopted in English, French and Spanish, the English text being the original version.
Subsequently to be issued also in Arabic, Chinese and Russian as part of the present report.]
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J.  Communication No. 1839/2008, Komarovsky v. Belarus
(Views adopted on 25 October 2013, 109th session)*

Submitted by: Aleksandr Komarovsky (not represented by
counsel)

Alleged victim: The author

Sate party: Belarus

Date of communication: 7 August 2008 (initial submission)

Subject matter: Freedom of expression; peaceful assembly

Procedural issue: Exhaustion of domestic remedies; level of
substantiation of claims

Substantive issues: Impermissible restrictions to freedoms of
expression and peaceful assembly

Articles of the Covenant: 19 (para. 2) and 21

Articles of the Optional Protocol: 2and 5 (para. 2 (b))

The Human Rights Committee, established under article 28 of the Internationa
Covenant on Civil and Political Rights,

Meeting on 25 October 2013,

Having concluded its consideration of communication No. 1839/2008, submitted to
the Human Rights Committee by Aleksandr Komarovsky under the Optional Protocol to
the International Covenant on Civil and Political Rights,

Having taken into account all written information made available to it by the author
of the communication and the State party,

Adopts the following:

Viewsunder article 5, paragraph 4, of the Optional Protocol

1 The author is Aleksandr Komarovsky, a Belarusian national bornin 1942. He claims
to be avictim of violations by Belarus of his rights under articles 19 (para. 2) and 21 of the
International Covenant on Civil and Political Rights.! The author is not represented by
counsel.

Thefactsas submitted by the author

21 On 8 February 2008, the author, together with three other individuals, requested
permission from the Executive Committee of Zhodino City to hold a meeting, to be
followed by a street procession and a concert, on 23 March 2008 near the entrance to

* The following Committee members participated in the examination of the present communication:
Mr. Yadh Ben Achour, Mr. Lazhari Bouzid, Mr. Ahmad Amin Fathalla, Mr. Cornelis Flinterman, Mr.
Yuji lwasawa, Mr. Walter K&lin, Ms. Zonke Zanele Mgjodina, Mr. Kheshoe Parsad Matadeen, Mr.
Gerad L. Neuman, Sir Nigel Rodley, Mr. Victor Manuel Rodriguez-Rescia, Mr. Fabian Omar
Salvioli, Ms. Anja Seibert-Fohr, Mr. Yuva Shany, Mr. Konstantine Vardzelashvili, and Ms. Margo
Waterval.

! The Optional Protocol entered into force for the State party on 30 December 1992,
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Zhodino Park of Culture, on the ninetieth anniversary of the establishment of the People's
Republic of Belarus. The meeting and activities were to take place from 3 p.m. to 6 p.m.

2.2 0On 21 February 2008, the Executive Committee of Zhodino City informed the
applicants, including the author, that on 22 and 23 March 2008 the twenty-fifth republic-
wide marathon would be taking place in Zhodino, on its central streets. As no other
explanations were provided, the author continued with preparations for a peaceful meeting.
On 17 March 2008, the Executive Committee issued an order denying permission to hold
the meeting, and thereafter a street procession and a concert, on 23 March 2008, due to the
holding of the twenty-fifth national marathon.

2.3  0On 19 March 2008, the author and the three other organizers informed the Executive
Committee of Zhodino City of their decision to cancel the planned events. They aso
advised that they were discussing the possibility of holding a peaceful event on the site in
front of the SITI shopping centre, the site in the grounds of the GRES shop, the site in front
of the Patriot Mother-Kupriyanova sculpture, or in any other location that would not
interfere with the marathon.

24 On 20 March 2008, the Executive Committee of Zhodino City informed the
organizers that it could not examine their request of 19 March 2008, asit did not satisfy the
requirements set out in the Law on Mass Events. The author and the other organizers were
informed that if they held the meeting on 23 March 2008, it would be considered as an
unauthorized mass event.

2.5  Theauthor and the other organizers decided not to hold the event on 23 March 2008.
However, in order to inform the persons who were aware of the venue for the 23 March
2008 event that the event had been cancelled, on 23 March at 3 p.m., the author and the
other organizers arrived at Zhodino Park of Culture and met some 10 to 15 persons there.
More people arrived shortly thereafter. The author and the persons gathered decided to
commemorate the heroes who had died during battles fighting for the country and to place
flowers at the foot of the Heroes Live Forever obelisk. According to the author, the
commemoration and placing of flowers was not a mass event of a political, social or
economic nature and it was not necessary to obtain permission in order to conduct such
activities.

2.6 A group of around 20 persons walked slowly to the obelisk; some of the younger
ones were carrying the historical national flag of Belarus and the flag of the European
Union. When some police officers who were standing nearby noticed the flags, they
immediately ordered them to be put away. The police officers did not give any orders to the
author, and he and the rest of the group reached the obelisk, placed flowers and released red
and white balloons. The actions mentioned lasted for approximately five minutes.

2.7  When people started to leave, the author was approached by police officers and was
taken to a police station. He was questioned about the meeting and was held at the police
station until the morning of the next day. On 24 March 2008, Zhodino City Court of the
Region of Minsk concluded that the author had held an unauthorized mass event and
ordered him to be held in administrative arrest for a period of seven days. On 25 March
2008, the author appealed the City Court’s judgement, at Minsk Regional Court, however
on 8 April 2008 the Regional Court upheld the lower court’ s decision. On 16 May 2008, the
author appealed the Regional Court’s decision to the Supreme Court, but his appeal was
rejected as unfounded on 28 June 2008.

The complaint

3. The author claims violations by the State party of his rights under articles 19
(para. 2) and 21 of the Covenant, as he was detained and punished for participating in a
gathering and expressing his opinions on 23 March 2008.
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State party’s observations on admissibility

41 On 19 February 2009, the State party challenged the admissibility of the
communication, arguing that the author had failed to exhaust domestic remedies. It recalled
that, on 24 March 2008, Zhodino City Court had concluded that the author had committed
an administrative offence under article 23.34, paragraph 2, of the Procedural-Executive
Code of Administrative Offences, and had imposed on him a penalty of seven days of
administrative arrest as he had disregarded the prescribed procedure for organizing and
holding a meeting and a street procession. On appeal, on 8 April 2008, Minsk Regional
Court had confirmed that decision. On 28 June 2008, the Deputy Chairperson of the
Supreme Court had dismissed the author’ s further appeal .

4.2  The State party notes that the author’s appeal to the Supreme Court has never been
examined by the Chairperson of the Supreme Court. It explains that, in accordance with the
provisions of the administrative law, the author could have appealed the decision of
Zhodino City Court to the Chairperson of the Supreme Court, and he could have requested
the Prosecutor Genera to lodge a protest with the Supreme Court in regard to the lower
court’s decision. Under article 12.11, paragraphs 3 and 4, of the Procedural-Executive Code
of Administrative Offences, a complaint (protest) concerning a decision that has been made
within the ambit of administrative proceedings and that has entered into force can be
reviewed within a period of six months, and a complaint submitted after that deadline has
passed cannot be reviewed. The author complained to the Prosecutor’s Office about the
national courts' decisions, however those decisions were not examined due to the author’s
failure to pay the required fee. Given that the above-mentioned six-month deadline has
passed, the author’ s complaints challenging the national court’s decision to hold him liable
for having committed an administrative offence cannot be reviewed. The State party
submits that the author did not exhaust all available domestic remedies, and maintains that
those remedies would have been accessible and effective.

43 The State party further notes that the appeals procedure that exists within the
supervisory review proceedings, as provided for in the Procedural-Executive Code of
Administrative Offences, is an effective remedy. Under article 12.1 of the Code, aruling on
an administrative offence can be appealed, inter aia, by the individual against whom the
administrative case is opened, an injured party, or their representatives or lawyers, whereas
the prosecutors can introduce protest motions against such rulings. Article 12.4 of the Code
provides, inter alia, that a complaint concerning a ruling on an administrative offence may
be lodged within 10 days of the day on which the individual against whom the
administrative case has been initiated is notified of it, and within 5 days if the
administrative case concerns the imposition of administrative arrest or of deportation.
Furthermore, in line with articles 12.5 and 12.6 of the Code, if the persons subject to article
12.1 of the Code were, for justified reasons, unable to meet the aforementioned deadline,
they may request the court to determine a new deadline. When a court approves such a
request, the execution of the rulingsis stayed.

4.4  The State party points out that 2,739 complaints were submitted by individuals to
the Prosecutor’s Office in 2008 challenging decisions under which they had been held
liable for having committed an administrative offence; of these, 422 were upheld. During
the same year, some 105 protests were lodged by the Prosecutor’s Office to the Supreme
Court in regard to administrative cases; the Supreme Court upheld 101 of them.

Author’s comments on the State party’s observations

5. On 6 May 2009, the author submitted that the remedies mentioned by the State party
were not effective and, thus, he did not have to exhaust them. He also notes that he did
submit a complaint to the Supreme Court within supervisory proceedings, but that it had
been dismissed. He further notes that examination of a case under supervisory review
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proceedings is dependent on the discretion of the Chairperson of the Supreme Court, as he
or she decides whether to initiate such proceedings. It is clear that the examining of a
complaint under supervisory review proceedings is not guaranteed by law; it is not
obligatory and requires financial means and, thus, cannot be considered as a precondition to
submitting a complaint to an international complaints procedure. In addition, a person who
submits a complaint under supervisory review proceedings is not ensured full participation
within such proceedings, which is contrary to the principles of openness, equality of arms
and publicity. With regard to the statistical data provided by the State party, the author
points out that it is not clear how many administrative cases concerning violations of rights
guaranteed under the Covenant have been challenged or reviewed under supervisory review
proceedings. The author also points out that the State party disregards the Views of the
Committee where these are adopted in cases against the State party.

State party’ s observations on the merits

6.1 On 26 May 2009, the State party submitted its observations on the merits. It notes
that article 35 of the Constitution guarantees the freedom to hold assemblies, gatherings,
street processions, demonstrations and pickets that do not disrupt public order and do not
violate the rights of other citizens. The procedure for holding such events is provided by
law. The provisions of the Law on Mass Events are aimed at creating conditions for the
realization of citizens constitutional rights and freedoms and the protection of public safety
and public order during the holding of such events on streets and squares and in other
public locations. The State party recalls that the author was lawfully found guilty of having
committed an administrative offence under article 23.34, paragraph 2, of the Procedural-
Executive Code of Administrative Offences (breaching the procedure for organizing and
holding a mass event, street procession) and a penalty was imposed on him of seven days
administrative arrest by Zhodino City Court on 24 March 2008. This decision was later
upheld by Minsk Regional Court, and the author’s appea to the Supreme Court was
dismissed on 28 June 2008. The author did not have authorization to organize such a mass
event on 23 March 2008 and he was aware of the prohibition on holding it.

6.2  The State party adds that according to article 19, paragraph 2, of the Covenant, every
individual has the right to freedom of expression; this right includes the freedom to seek,
receive and impart information and ideas of all kinds, regardless of frontiers, either oraly,
in writing or in print, in the form of art, or through any other media of his choice. However,
article 19, paragraph 3, of the Covenant imposes special duties and responsibilities on the
rights holder and thus the right to freedom of expression may be subject to certain
restrictions that shall be provided by law and are necessary: (a) for respect of the rights or
reputations of others; and (b) for the protection of national security or of public order, or of
public health or morals. Article 21 of the Covenant recognizes the right to peaceful
assembly. No restrictions may be placed on the exercise of this right other than those
imposed in conformity with the law and which are necessary in a democratic society in the
interests of national security or public safety, public order, the protection of public health or
morals or the protection of the rights and freedoms of others.

6.3 The State party explains that, as a party to the Covenant, it has incorporated the
provisions of articles 19 and 21 into its domestic legal system. In conformity with article 23
of the Condtitution, restrictions upon the rights and freedoms of individuals are only
permitted in instances specified by the law, in the interest of national security, public order,
or the protection of public health or morals, or of the rights and freedoms of other persons.
Analysis of article 35 of the Constitution, which guarantees the freedom to hold public
events, clearly demonstrates that the Constitution establishes the legal framework for
holding such events. The organization and holding of assemblies, gatherings, street
processions, demonstrations and pickets is regulated by the Law on Mass Events of 7
August 2003, which requires that prior authorization be obtained to hold such events.
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Freedom of expression, as guaranteed under the Constitution, may be subject to restrictions
only in instances provided by law, in the interest of national security, public order, or the
protection of public health or morals, or of the rights and freedoms of other persons.
Therefore, the restrictions provided for under Belarusian law are in conformity with the
State party’s international obligations, and are aimed at protecting national security and
public order: in particular, this concerns the provisions of article 23.34 of the Procedural-
Executive Code of Administrative Offences and article 8 of the Law on Mass Events.

Author’s comments on the State party’s observations

7.1  The author provided his comments on the State party’s observations on 21 March
2010. He submits that in light of article 35 of the Constitution of the Republic of Belarus,
as well as its obligations under, inter aia, the Covenant, the State party may not interfere
arbitrarily with the right of peaceful assembly.

7.2  The author notes that instead of being ensured the rights that are guaranteed under
the Covenant, he and the other organizers received punishment by the State party in the
form of a seven-day administrative arrest. In this connection, he points out that the national
authorities had failed to provide any justification when rejecting their application. In
addition, the author notes that in light of the refusal to grant permission to hold the events
on 23 March 2008, he, together with the other organizers, decided not to hold them, and
they did not hold them.

7.3  Asregards the peaceful meeting that took place on 23 March 2008 near the Park of
Culture, the author notes that this was merely a meeting of a group of like-minded persons
who wished to commemorate the heroes who had fought for the country and to place
flowers at the foot of a monument. Such activities, namely to meet with like-minded
persons and to place flowers, did not require the obtaining of permission from the
authorities.

7.4  The author further notes that the State authorities should apply the Law on Mass
Events in such a manner as to facilitate the enjoyment of the rights of freedom of
expression and of peaceful assembly. The authorities should not complicate the procedures
for enjoyment of the respective rights, but rather simplify them in order to ensure that the
rights can be enjoyed in practice. In this regard, the author points out that a system whereby
permission must be obtained for organizing and holding mass events in fact disallows the
holding of such events, and facilitates broad interpretations by the State authorities of
criteriathat allow permission to assemble peacefully to be denied. He also points out that in
the State party, and in Zhodino in particular, activities organized by civil society and the
opposition are constantly prohibited, unlawfully. The State authorities usually do not
provide any justification for refusing to alow such activities to be held, or else therefusal is
justified on formal shortcomings. The author considers that, in essence, the existing system
for obtaining permission to hold a mass event is controlled centraly and is based on
ideological considerations.

7.5  Theauthor notes that his punishment in the form of a seven-day administrative arrest
congtitutes degrading, repressive and discriminatory treatment, and was not necessary for
purposes of restrictions permitting interference with the rights of peaceful assembly and of
freedom of expression. According to him, none of the individuals who carried balloons and
placed flowers at the foot of obelisk on 23 March 2008, a date of national pride and the
establishment of the People’'s Republic of Belarus, and who were later found guilty of
committing an administrative offence, endangered national security, public order, the rights
and freedoms of others or public health or morals. The author further notes that the State
party, in its observations regarding admissibility, arbitrary interprets the provisions of the
Covenant and the Optional Protocol thereto, disregarding general comment No. 33 of the
Human Rights Committee.
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7.6  The author emphasizes that in a democratic country, the right to hold a peaceful
mass event may not be restricted arbitrarily, but only on exact and clear grounds, when
there are serious reasons for such restrictions. When a country becomes a party to the
Covenant and its Optional Protocol, it should respect its obligations thereunder not only in
theory, but also in practice. Therefore, rights under the Covenant may not be restricted
merely on formalistic grounds. They may be limited only when the restriction is provided
by law, it is necessary in the interests of national security or public safety, public order, the
protection of public health or morals or the protection of the rights and freedoms of others,
and it is necessary in a democratic society. In this regard, the author notes that the State
authorities failed to examine the merits of applications from representatives of civil society,
instead dismissing them on formalistic grounds. He also notes that in light of the absence in
the national laws of arestriction that specifies “which is necessary in a democratic society”,
any future picket, or decision to commemorate the heroes who fought for the country and
died in battle, and to place flowers at the foot of a monument, may be restricted arbitrary in
the State party in the interests of “national security and public order”.

7.7 Findly, the author points out that the interpretation by the State party of its
obligations under the Covenant and its Optional Protocol, as mentioned in its observations
on the admissihility of the present communication, in essence results in the violation of the
rights mentioned therein.

I ssues and proceedings before the Committee

Consideration of admissibility

8.1 Before considering any claim contained in a communication, the Human Rights
Committee must decide, in accordance with rule 93 of its rules of procedure, whether the
communication is admissible under the Optional Protocol to the Covenant.

8.2  Asrequired under article 5, paragraph 2 (a), of the Optional Protocol, the Committee
has ascertained that the same matter is not being examined under another procedure of
international investigation or settlement.

8.3 The Committee takes note of the State party’s argument that the author failed to
exhaust domestic remedies, as he did not apply for supervisory review proceedings to the
Chairperson of the Supreme Court of Belarus and to the Prosecutor’'s Office. The
Committee notes that, according to the materials available on file, it appears that the author
made a complaint to the Supreme Court under the supervisory review proceedings, however
on 28 June 2008 his appeal was dismissed as unfounded. The Committee further notes that
the State party has not indicated whether the procedure before the Prosecutor’ s Office under
the supervisory review proceedings has been successfully applied in cases concerning
freedom of expression and the right to peaceful assembly, and has not specified the number
of such cases. The Committee recalls its jurisprudence, according to which the State party’s
supervisory review proceedings, alowing the review of court decisions that have taken
effect, does not constitute a remedy that has to be exhausted for the purposes of article 5,
paragraph 2 (b), of the Optional Protocol.? In the circumstances, the Committee considers
that it is not precluded by article 5, paragraph 2 (b), of the Optiona Protocol, from
examining the present communication.

See, for example, communication No. 1785/2008, Olechkevitch v. Belarus, Views adopted on 18
March 2013, para 7.3; communication No. 1784/2008, Schumilin v. Belarus, Views adopted on 23
July 2012, para. 8.3; communication No. 1814/2008, P.L. v. Belarus, Decision of inadmissibility,
adopted on 26 July 2011, para. 6.2.
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84  The Committee considers, therefore, that the author has sufficiently substantiated his
clams under article 19 (para. 2) and article 21, of the Covenant, for purposes of
admissibility. Accordingly, it declares the communication admissible and proceeds to its
examination on the merits.

Consideration of the merits

9.1 The Human Rights Committee has considered the present communication in the
light of al the information made available to it by the parties, as required under article 5,
paragraph 1, of the Optional Protocol.

9.2 The Committee notes the author’s claim that he was detained when merely
participating in a small gathering on 23 March 2008 at Zhodino Park of Culture in
commemoration of national heroes, and that a penalty was subsequently imposed on him of
seven days administrative arrest for an alleged breach of the Law on Mass Events, in
violation of his rights under article 19, paragraph 2, of the Covenant. It further notes the
State party’ s contention that the author was administratively sanctioned in accordance with
the requirements of national legidation for having breached the procedure for organizing
and holding a mass event. In the present case, the Committee has to consider whether the
restrictions imposed on the author’s right to freedom of expression are justified under any
of the criteriaset out in article 19, paragraph 3.

9.3  The Committee observes that article 19, paragraph 3, of the Covenant provides for
certain restrictions only as provided by law and necessary: (a) for respect of the rights or
reputations of others; and (b) for the protection of national security or of public order (ordre
public), or of public health or morals. It recalls that freedom of opinion and freedom of
expression are indispensable conditions for the full development of the person, and that
such freedoms are essentia for any society and constitute the foundation stone for every
free and democratic society.> Any restrictions on the exercise of such freedoms must
conform to strict tests of necessity and proportionality and “must be applied only for those
purposes for which they were prescribed and must be directly related to the specific need on
which they are predicated.”*

9.4  The Committee notes that the author took part in a small gathering in front of a
monument. The author was arrested in this context. He was found guilty of organizing an
unauthorized mass event and was sentenced to seven days of administrative arrest. In this
connection, the Committee notes the State party’ s explanation that the Law on Mass Events
is aimed at creating conditions for the redlization of citizens congtitutional rights and
freedoms and for the protection of public safety and public order during the holding of
public events on streets and squares and in other public locations, and that the author was
administratively sanctioned for having breached the procedure provided for in the above-
mentioned law. The Committee notes, however, that the State party does not argue, and
nothing in the case file suggests, that the event that took place on 23 March 2008 was in
conflict with the twenty-fifth republic-wide marathon. In this regard, it notes that the State
party has not sufficiently demonstrated in what way it was necessary to detain and punish
the author, in light of his concrete acts on 23 March 2008,° under article 19, paragraph 3, of
the Covenant, and how it was justified to impose on him a seven-day administrative arrest.
In this context, the Committee recals that it is up to the State party to show that the

See the Committee’' s general comment No. 34 (2011) on freedoms of opinion and expression, para. 2,
Official Records of the General Assembly, Sixty-sixth Session, Supplement No. 40, vol. | (A/66/40
(Val. l)), annex V.

* Ibid., para. 22.

5 Seeparagraphs 2.1, 2.5 and 2.6 above.
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restrictions on the author’s right under article 19 are necessary, and that, even if a State
party introduces a system aimed at striking a balance between an individual’s freedom to
impart information and the genera interest in maintaining public order in a certain area,
such a system must not operate in a way that is incompatible with article 19 of the
Covenant. It therefore concludes that in the circumstances of the present case, the author’s
rights under article 19, paragraph 2, of the Covenant, have been violated.

9.5 In view of this conclusion, the Committee decides not to examine separately the
author’s claim under article 21 of the Covenant.®

10. The Human Rights Committee, acting under article 5, paragraph 4, of the Optional
Protocol to the International Covenant on Civil and Political Rights, is of the view that the
State party has violated the author’ s rights under article 19, paragraph 2, of the International
Covenant on Civil and Political Rights.

11.  In accordance with article 2, paragraph 3 (a), of the Covenant, the State party is
under an obligation to provide the author with an effective remedy, including
reimbursement of any legal costs incurred by the author, together with adequate
compensation. The State party is also under an obligation to take steps to prevent similar
violations in the future.

12.  Bearing in mind that, by becoming a party to the Optional Protocol, the State party
has recognized the competence of the Committee to determine whether or not there has
been a violation of the Covenant and that, pursuant to article 2 of the Covenant, the State
party has undertaken to ensure to al individuals within its territory or subject to its
jurisdiction the rights recognized in the Covenant and to provide an effective and
enforceable remedy when a violation has been established, the Committee wishes to receive
from the State party, within 180 days, information about the measures taken to give effect
to the Committee’s Views. The State party is aso requested to publish the present Views,
and to have them widely disseminated in Belarusian and Russian in the State party.

[Adopted in English, French and Spanish, the English text being the original version.
Subsequently to be issued also in Arabic, Chinese and Russian as part of the present report.]

6 See, for example, communication No. 1830/2008, Pivonos v. Belarus, Views adopted on 29 October
2012, para. 9.4.
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K. Communication No. 1851/2008, Sekerko v. Belarus
(Views adopted on 28 October 2013, 109th session)*

Submitted by: Vladimir Sekerko (not represented by
counsel)

Alleged victim: The author

Sate party: Belarus

Date of communication: 17 September 2008 (initial submissions)

Subject matter: Denial of authorization to organize a peaceful
meeting

Procedural issue: Exhaustion of domestic remedies

Substantive issues: Right of peaceful assembly; permissible
restrictions

Articles of the Covenant: 21

Article of the Optional Protocol: 5, para. 2 (b)

The Human Rights Committee, established under article 28 of the International
Covenant on Civil and Political Rights,

Meeting on 28 October 2013,

Having concluded its consideration of communication No. 1851/2008, submitted to
the Human Rights Committee by Vladimir Sekerko under the Optional Protocol to the
International Covenant on Civil and Political Rights,

Having taken into account all written information made available to it by the author
of the communication and the State party,

Adopts the following:

Viewsunder article 5, paragraph 4, of the Optional Protocol

1.1  Theauthor of the communication is Vladimir Sekerko, a Belarusian national, bornin
1947. He claims to be a victim of aviolation by Belarus of his rights under article 21 of the
International Covenant on Civil and Political Rights (hereinafter “the Covenant”).! The
author is not represented.

1.2 On 16 February 2009, the State party requested the Committee to examine the
admissibility of the communication separately from its merits, in accordance with rule 97,
paragraph 3, of the Committee's rules of procedure. On 6 March 2009, the Committee,
acting through its Special Rapporteur on new communications and interim measures,
decided to examine the admissibility of the communication together with its merits.

* The following members of the Committee participated in the examination of the present
communication: Mr. Yadh Ben Achour, Mr. Lazhari Bouzid, Mr. Ahmad Amin Fathalla, Mr. Cornelis
Flinterman, Mr. Walter K&8lin, Ms. Zonke Zanele Majodina, Mr. Kheshoe Parsad Matadeen, Mr.
Gerad L. Neuman, Sir Nigel Rodley, Mr. Victor Manuel Rodriguez-Rescia, Mr. Fabian Omar
Salvioli, Ms. Anja Seibert-Fohr, Mr. Yuval Shany, Mr. Konstantine Vardzelashvili and Ms. Margo
Waterval.

! The Optional Protocol entered into force for the State party on 30 December 1992,
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Thefacts as submitted by the author

2.1  The author, together with a group of Gomel city residents (hereinafter “the other
applicants’), sought the authorization of the Gomel City Executive Committee to hold mass
events in different parts of the city to protest against the abolition of socia benefits to
people in need. The actions planned by the author were to take place in areasin front of the
Palace of Culture of the Vipra Private Unitary Enterprise and the Rechitskiy City Mall. The
application was submitted as required by article 5 of the Law on Mass Events in the
Republic of Belarus of 30 December 1997 (hereinafter “the Law on Mass Events’).

2.2 On5 December 2007 the Gomel City Executive Committee denied authorization to
hold the mass events, noting that the application did not contain the required details related
to the planning and conduct of the events, in breach of article 5 of the Law on Mass
Events.?

2.3  The author and the other applicants complained about the decision of the Gomel
City Executive Committee of 5 December 2007 to the Tsentralny District Court of Gomel.
In his complaint, the author pointed out that he had specified the required details
concerning the planning and conduct of the event in a written undertaking appended to his
application to the Gomel City Executive Committee. Therefore, the Gomel City Executive
Committee had restricted his right of peaceful assembly without due justification.

24 On 1 February 2008, the Tsentralny District Court of Gomel dismissed the author
and the other applicants’ complaints, noting that the application contained only the
undertaking to duly organize the events, whereas the required details related to their
planning and conduct were missing therefrom. However, the author argues that the
underlying reason for the court decision was that he and the other applicants sought to
conduct the events in locations not authorized for meeting purposes, as, pursuant to
decision No. 318 of the Gomel Executive Committee of 11 April 2006, a single location
was designated for holding mass events in a city of 500,000 inhabitants.® The author and
the other applicants appealed to the Gomel Regional Court against the decision of the
district court.

2.5 0On 20 March 2008, the Gomel Regiona Court upheld the decision of the Tsentralny
District Court of Gomel. Under article 432 of the Belarusian Code of Civil Procedure, the
ruling of the appeal court is final and enters into force at the moment of its adoption.
According to the ruling of the Gomel Regional Court, the Gomel City Executive
Committee denied authorization to the author and the other applicants on the ground that
the written undertaking appended to their application to hold events did not contain details
related to their planning and conduct, which is a mandatory, essential condition for granting
authorizations.

2.6 The author contends that he has exhausted all available and effective domestic
remedies.

The fifth paragraph of article 5 of the Law on Mass Events lists the following, inter alia, as required
for the application: purpose, kind, place of holding the mass event; date of its holding, time of its
beginning and end; routes of movement; supposed number of participants; name, middle and last
name of an organizer (organizers), his’her (their) place of residency and work (study); measures on
securing the public order and safety at holding the mass event; measures connected with medical
services, cleaning the area after holding the mass event; date of submitting the application.

Pursuant to decision No. 318 of the Gomel Executive Committee of 11 April 2006, mass events shall
be held in an areain front of the Palace of Culture of the Vipra Private Unitary Enterprise.
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The complaint

3.1  The author claims a violation of his right of peaceful assembly, guaranteed under
article 21 of the Covenant. His rights were restricted on the ground that his application to
hold a mass event was incomplete and that he intended to conduct one of the events in an
unauthorized location. In his opinion, the national authorities, including the domestic
courts, did not attempt to justify the restrictions or provide arguments as to the necessity of
such restrictions in the interests of national security or public safety, public order, the
protection of public health or morals or the protection of the rights and freedoms of others.

3.2  The author maintains that the courts failed to assess the decision of the Gomel
Executive Committee with regard to the Covenant’s provisions. Pursuant to articles 26 and
27 of the Vienna Convention on the Law of Treaties of 1969, Belarus is bound by the
Covenant, should enact it in good faith and may not invoke the provisions of its domestic
law asjustification for its failure to do so. According to article 15 of the Belarusian Law on
International Treaties, universally recognized principles of international law and provisions
of internationa treaties, in force for Belarus, form an integral part of domestic law. The
author stresses that the domestic courts restricted his right of peaceful assembly on the
ground that he had intended to conduct an event in an unauthorized location, in breach of a
by-law. This restriction contradicts the essence of article 21 of the Covenant and the
grounds for restriction specified therein.

State party’s observations on admissibility

41 On 16 February 2009, the State party challenged the admissibility of the
communication, arguing that the author had failed to exhaust all available domestic
remedies, since his case had not been examined under the supervisory review proceedings
through the Prosecutor’ s Office.

4.2  The State party further submits that the author has not asked the Chairperson of the
Gomel Regional Court or the Chairperson of the Supreme Court of Belarus to initiate a
supervisory review of the rulings of the Tsentralny District Court of Gomel and the Gomel
Regional Court, in accordance with article 439 of the Code of Civil Procedure. Therefore,
the author did not avail himself of all available remedies and there is no reason to believe
that those remedies would have been unavailable or ineffective.

Author’s comments on the State party’s observations on admissibility

5. On 5 March 2009, the author recalled that under article 5, paragraph 2 (b), of the
Optiona Protocol to the Covenant, individuals should exhaust al available domestic
remedies before lodging a complaint with the Committee. He notes that the Committee has
previously established that, in States parties where the initiation of supervisory review
proceedings was dependent on the discretionary power of a judge or prosecutor, the
remedies to be exhausted were limited to the cassation appeal. He did not request the
Gomel Regional Court or the Supreme Court to initiate supervisory review proceedings as
that request would not lead to a re-examination of the case. According to the Committee’s
jurisprudence, domestic remedies should be both available and effective. By lodging his
cassation appeal, the author claims that he has exhausted available domestic remedies. The
decision of the lower court became final and entered into force at the moment of the
adoption of the appeal court’s ruling.

State party’ s observations on the merits

6.1 On 3 August 2009, the State party submitted its observations on the merits of the
case. It reiterates the facts of the case and states that the Gomel City Executive Committee
dismissed the author and the other applicants complaints as the written undertaking
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enclosed with their applications to hold mass events did not contain all details required for
the planning and conduct of such events. Under article 10 of the Law on Mass Events, this
information is a mandatory and essential condition for granting authorization to hold a mass
event. Furthermore, the courts established that the author and the other applicants had failed
to indicate the measures to be taken to guarantee public order and safety, medical care and
cleaning of the area during and subsequent to the event, and to submit proofs of payment of
the expenses related to the provision of these services. In addition, some of the applicants
sought authorization to conduct pickets in unauthorized locations. Under such
circumstances, which are not conducive to ensuring public order and public safety, the
Tsentralny District Court of Gomel rejected the author and the other applicants’ claims by a
substantiated decision of 1 February 2008.

6.2 The organization and conduct of mass events is governed by the Law on Mass
Events of 30 December 1997. The law aims to create conditions for the realization of
constitutional rights and freedoms of citizens, and the protection of public order and public
safety when such events are carried out in public spaces. According to the law, “freedom of
mass activities not violating the legal order and rights of other citizens of the Republic of
Belarusis guaranteed by the State”.

6.3  Theright of peaceful assembly is enshrined in article 21 of the Covenant. Belarus
ratified the Covenant and incorporated its provisions, including articles 19 and 21, into
domestic law. In particular, the right to freedom of thought and belief and the right to
freedom of expression are guaranteed under article 33 of the Constitution. Article 35 of the
Congtitution guarantees the right to hold assemblies, meetings, street processions,
demonstrations and pickets, provided that they do not violate the law and order or breach
the rights of other citizens. At the same time, under article 23 of the Constitution, no
restrictions may be placed on rights and freedoms of citizens other than those imposed in
conformity with the law, in the interests of national security, public safety, the protection of
public health or morals or the protection of the rights and freedoms of others.

Author’s comments on the State party’s observations on the merits

7.1 On5 October 2009, the author pointed out that the right protected under article 21 of
the Covenant can be restricted only under the requirements listed therein. However,
restrictions imposed by States parties on the exercise of the right of peaceful assembly shall
not undermine the essence of that right. States parties shall ascertain that the limitations
imposed are justified by one of the legitimate aims listed in article 21 of the Covenant.

7.2 The author notes that, even assuming that the written undertaking enclosed with his
application to hold a mass event did not provide all necessary information required under
article 5 of the Law on Mass Events and that he intended to hold a peaceful event in a
location which was not authorized for meeting purposes, the authorities had an opportunity
to establish, in consultation with him, measures to protect his right. Pursuant to article 6 of
the Law on Mass Events, the head or the deputy head of the local executive committee is
entitled to change the date, time and location of the event, upon agreement with the
organizers, to ensure the protection of the rights and freedoms of others, public safety and
normal functioning of transport and organizations. The author reiterates that the Gomel City
Executive Committee denied his request without any justification under article 21 of the
Covenant. Therefore, hisright of peaceful assembly was breached.

7.3 He adds that, on 2 April 2008, the Gomel City Executive Committee adopted
decision No. 299 on mass events in Gomel, imposing a number of restrictions that apply to
organizers of peaceful events other than city authorities. Such restrictions put in jeopardy
the right of peaceful assembly itself. Thus, the authorities restrict events to a single venue,
i.e., an areain front of the Palace of Culture of the Vipra Private Unitary Enterprise on the
city outskirts. Furthermore, the decision requires that the organizers conclude agreements
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with the police, medical services and cleaning agencies prior to the conduct of any public
event. Decision No. 299 replaced decision No. 318 of the Gomel City Executive
Committee, which al so restricted the right of assembly.

7.4  The author maintains that, in the light of the above, the decision of the Gomel City
Executive Committee of 2 April 2008 undermines the essence of the right provided for in
article 21 of the Covenant and that he has been deprived of the right of peaceful assembly.

I ssues and proceedings before the Committee

Consideration of admissibility

8.1 Before considering any claim contained in a communication, the Human Rights
Committee must, in accordance with rule 93 of its rules of procedure, decide whether or not
the communication is admissible under the Optional Protocol to the Covenant.

8.2  The Committee has ascertained, as required under article 5, paragraph 2 (a), of the
Optiona Protocol, that the same matter is not being examined under another procedure of
international investigation or settlement.

8.3  The Committee takes note of the State party’s argument that the author could have
requested the Prosecutor’s Office, as well as the Chairperson of the Gomel Regiona Court
or the Chairperson of the Supreme Court, to initiate a supervisory review of the decisions of
the Tsentralny District Court of Gomel and the Gomel Regional Court. However, the State
party has not substantiated that such review procedures were in fact available and effective.
In particular, it has not shown whether and in how many cases supervisory review
procedures were applied successfully in cases concerning the right to peaceful assembly.
The Committee recalls its previous jurisprudence, according to which the State party’s
supervisory review procedures against court decisions that have entered into force do not
constitute a remedy that has to be exhausted for purposes of article 5, paragraph 2 (b), of
the Optional Protocol.* In the circumstances, the Committee considers that it is not
precluded by article 5, paragraph 2 (b), of the Optional Protocol, from examining the
communication.

84  The Committee considers that the author has sufficiently substantiated his claim
under article 21 of the Covenant, for purposes of admissibility. Accordingly, it declaresthis
claim admissible and proceeds to its examination on the merits.

Consideration of the merits

9.1 The Human Rights Committee has considered the communication in the light of all
the information made available to it by the parties, as provided under article 5, paragraph 1,
of the Optional Protocol.

9.2  The issue before the Committee is whether the denial of the required authorization
of mass events that the author had planned with a group of Gomel city residents constitutes
aviolation of hisrights under article 21 of the Covenant.

9.3 The Committee recalls that the right of peaceful assembly, as guaranteed under
article 21 of the Covenant, is a fundamental human right, which is essential for public

4 See, for example, communication No. 1785/2008, Olechkevitch v. Belarus, Views adopted on 18
March 2013, para 7.3; communication No. 1784/2008, Schumilin v. Belarus, Views adopted on 23
July 2012, para. 8.3; communication No. 1841/2008, P.L. v. Belarus, decision on inadmissibility of
26 July 2011, para. 6.2.
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expression of one's views and opinions and indispensable in a democratic society.® This
right entails the possibility to organize and participate in a peaceful assembly, including the
right to a stationary assembly in a public location (a picket). No restrictions to this right are
permissible unless (a) imposed in conformity with the law and (b) they are necessary in a
democratic society in the interests of national security or public safety, public order (ordre
public), the protection of public health or moras or the protection of the rights and
freedoms of others.

9.4  The Committee notes that, since the State party imposed a procedure for organizing
mass events and denied the author’s application for authorization of the planned mass
events, it established a restriction on the exercise of the right to freedom of assembly.
Therefore it must consider whether the respective restrictions imposed on the author’s
rights in the present communication are justified under the criteria set out in the second
sentence of article 21 of the Covenant. The Committee notes that if the State imposes a
restriction, it is up to the State party to show that it is necessary for the aims set out in this
provision.

9.5 The Committee has taken note of the State party’s explanation that the author was
denied authorization to hold mass events as he had failed to provide al necessary
information, as required by the Law on Mass Events, including with regard to measures to
be taken to guarantee security and medical care to the participants of the events and to
ensure that the area remained clean during and subsequent to the gathering. It has aso
noted the State party’s statement that the missing information was not conducive to
ensuring public order and public safety and that the law at issue is aimed at creating
conditions for the realization of citizens' constitutiona rights and freedoms and the
protection of public safety and public order when such events are held in public spaces.

9.6  The Committee recalls that, when a State party imposes restrictions with the aim of
reconciling an individual’s right to assembly and the aforementioned interests of general
concern, it should be guided by the aim of facilitating the right, rather than seeking
unnecessary or disproportionate limitations to it.> Any restriction on the exercise of the
right of peaceful assembly must conform to the strict tests of necessity and proportionality.

9.7  The Committee notes that the State party has failed to demonstrate that the denial of
authorization in the author’s case, even if based on a law, was necessary, for one of the
legitimate purposes of the second sentence of article 21 of the Covenant. In particular, the
State party has not specified which required details related to the planning and conduct of
the mass events might be missing, the absence of which would pose a threat to public
safety, public order (ordre public), the protection of public health or morals or the
protection of the rights and freedoms of others. Neither has the State party demonstrated
that, in the author’s case, these purposes could only be achieved by the denial of the
planned mass events. Since the State party has failed to show that the denial of
authorization met the criteria set out in article 21 of the Covenant, the Committee concludes
that the facts as submitted reveal a violation, by the State party, of the author’s rights under
article 21 of the Covenant.

10. The Human Rights Committee, acting under article 5, paragraph 4, of the Optional
Protocol to the International Covenant on Civil and Political Rights, is of the view that the
State party has violated the author’ s rights under article 21 of the Covenant.

5 See, for example, communication No. 1948/2010, Turchenyak and othersv. Belarus, Views adopted

on 24 July 2013, para. 7.4.
5 |bid., para. 7.4.

GE.14-09602



A/69/40 (Val. I, Part One)

11.  In accordance with article 2, paragraph 3 (a), of the Covenant, the State party is
under an obligation to provide the author with an effective remedy, including
reimbursement of the legal costs incurred by the author, as well as adequate compensation.
The State party is also under an obligation to take steps to prevent similar violations in the
future. In this connection, the Committee reiterates that State party should review its
legislation, in particular, the Law on Mass Events of 30 December 1997, as it has been
applied in the present case, with a view to ensuring that the right under article 21 of the
Covenant may be fully enjoyed in the State party.”

12.  Bearing in mind that, by becoming a party to the Optional Protocol, the State party
has recognized the competence of the Committee to determine whether there has been a
violation of the Covenant or not and that, pursuant to article 2 of the Covenant, the State
party has undertaken to ensure to al individuals within its territory or subject to its
jurisdiction the rights recognized in the Covenant and to provide an effective and
enforceable remedy when it has been determined that a violation has occurred, the
Committee wishes to receive from the State party, within 180 days, information about the
measures taken to give effect to the Committee's Views. The State party is also requested
to publish the present Views, and to have them widely disseminated in Belarusian and
Russian in the State party.

[Adopted in English, French and Spanish, the English text being the original version.
Subsequently to be issued also in Arabic, Chinese and Russian as part of the present report.]

GE.14-09602

7 See, for example, communication No. 1948/2010, Turchenyak and othersv. Belarus, idem, para.9;
communication No. 1790/2008, Sergel Govsha, Viktor Syritsa and Viktor Mezyak v. Belarus, Views
adopted on 27 July 2012, para. 11.
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Communication No. 1856/2008, Sevostyanov v. Russian Federation
(Views adopted on 1 November 2013, 109th session)*

Submitted by: Sergel Semenovich Sevostyanov (not
represented by counsel)

Alleged victim: The author

Sate party: Russian Federation

Date of communication: 28 November 2006 (initial submission)

Subject matter: Arbitrary detention; unfair trial

Procedural issue: Exhaustion of domestic remedies; level of

substantiation of aclaim

Substantive issues: Arbitrary detention and the right to challenge
detention in court; equality before the courts;
presumption of innocence; examination of
witnesses; conviction and sentence under
review by a higher tribunal

Articles of the Covenant: 9, paragraphs 1 and 4; 14, paragraphs 1, 2, 3
(e)and 5
Article of the Optional Protocol: 2; 5, paragraph 2 (b)

The Human Rights Committee, established under article 28 of the Internationa
Covenant on Civil and Political Rights,

Meeting on 1 November 2013,

Having concluded its consideration of communication No. 1856/2008, submitted to
the Human Rights Committee by Sergei Semenovich Sevostyanov under the Optiona
Protocol to the International Covenant on Civil and Political Rights,

Having taken into account all written information made available to it by the author
of the communication and the State party,

Adopts the following:

Viewsunder article 5, paragraph 4, of the Optional Protocol

1 The author of the communication is Sergel Semenovich Sevostyanov, a citizen of
the Russian Federation, born in 1960 and currently imprisoned in the Russian Federation.
He claims to be a victim of violations by the State party of his rights under article 9,
paragraphs 1 and 4; and article 14, paragraphs 1, 2, 3 (e) and 5 of the International
Covenant on Civil and Political Rights! The author is represented by his wife, Mrs.
Sevostyanova

The following Committee members participated in the examination of the present communication:
Mr. Yadh Ben Achour, Mr. Yuji lwasawa, Sir Nigel Rodley, Mr. Fabidn Omar Salvioli, Mr. Yuval
Shany, Mr. Konstantine Vardzelashvili, Mr. Lazhari Bouzid, Mr. Walter Kadin, Mr. Cornelis
Flinterman, Ms. Zonke Zanele Mgjodina, Mr. Gerald L. Neuman, Mr. Victor Manuel Rodriguez-
Rescia, Ms. Anja Seibert-Fohr and Ms. Margo Waterval.

! The Optional Protocol entered into force for the Russian Federation on 1 January 1992.
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Factual background

21 On 25 September 2004, the author and his wife were working on his garden plot
when a neighbour, Mr. Mikitenko, came and asked the author to accompany him to a
neighbouring garden plot. There had been multiple thefts and robberies in the surrounding
summer houses and Mr. Mikitenko stated that the perpetrators were hiding at that
neighbouring garden plot. Mr. Mikitenko was holding a pack from which a wooden object
similar to a handle of an axe could be seen. When the author and Mr. Mikitenko
approached the neighbouring garden plot in question, Mr. Mikitenko told the author to wait
for him outside, behind the fence, and he entered the house on his own. Several minutes
later the author heard the sound of shooting from inside the house and decided to enter. At
the doorstep of the house he bumped into Mr. Mikitenko who told him that the two of them
should immediately leave. The author looked inside the house and saw two young men, one
of whom had a bleeding jaw. The author returned to his garden plot. Shortly thereafter, Mr.
Mikitenko passed by the author’s garden plot again and told him that he had injured one of
the young men and was on his way to call an ambulance.

2.2  The same day, the author was taken to a police station by officers of the Ust-1limsk
Department of Internal Affairs to give evidence as a witness of the incident and was then
released. Mr. Mikitenko was also taken to the same police station and subsequently arrested
on the suspicion of having committed the murder of one Mr. Zagrebin.

2.3  On 27 September 2004, the author was again taken to the police station by officers
of the Ust-1limsk Department of Internal Affairs. While he was waiting in one of the rooms
of the police station, an officer present in the same room told him with a smile that his
“family tradition was to kill people’.? Later on, the head of the criminal investigation
department entered the room and said in passing that a witness would recognize him. The
author was then transferred to another room where an investigator from the Prosecutor’s
Office announced that they would identify the murderer. The author was then presented,
aong with two other men (Mr. Mikitenko was not among them), for identification as Mr.
Zagrebin’s murderer to an eyewitness of the crime, one Mr. Bekreev (the second young
man who was inside the house situated on the neighbouring garden plot on 25 September
2004). Two attesting witnesses (observers) were present at the identification procedure. The
investigator asked the eyewitness whether he knew any of the men presented to him and the
latter pointed in the author’s direction. The investigator then asked him whether the author
was the one who had arifle, but the witness replied that he did not know. The investigator
asked the same question many times, and eventually the witness hesitantly acknowledged
that it was the author who had arifle. At the end of the identification procedure, the father
of the witness, a former police officer, asked the investigator whether he and his son had
done everything correctly. The investigator made a sign in the author’ s direction and led the
witness and his father out of the room. The same day, the author orally motioned the
investigator to request an expert fingerprint and ballistics (gunpowder residue) examination
that would prove that he had never been in possession of the murder weapon. This and all
subsequent oral motions on the same matter were rejected by the investigator.

2 The author submits that on 23 November 2003, his son, acting in self-defence, had killed one Mr.
Peshkov, who was the Deputy Head of Ust-1limsk Department on the Fight against Organized Crime.
The author maintains that Mr. Peshkov was heavily intoxicated and had opened fire on his unarmed
son and his son’s friend (who was twice wounded by Mr. Peshkov). The author’s son was convicted
under article 317 of the Criminal Code (of killing a police officer discharging professional duty) and
sentenced to long-term imprisonment. The author claims that “an order” to tamper with hisown
criminal case was given to Mr. Chelmodeev as revenge by Mr. Knyazev, Head of Ust-1limsk
Department on the Fight against Organized Crime, who was Mr. Peshkov’ s direct supervisor.
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2.4  The author was kept in detention until the end of the trial. He claims that from 25
December 2004 to 12 January 2005, he was held in custody further to instructions by phone
from the investigator.

2.5  The author further submits that in the course of the pretrial investigation, he and his
lawyer requested a confrontation between Messrs. Bekreev and Mikitenko, but this
investigative action was not granted. On an unspecified date, a confrontation between Mr.
Bekreev and the author was arranged and Mr. Bekreev took a piece of paper out of his
pocket and read from it, stating that Mr. Zagrebin’s fatal wound was inflicted by the author.
Mr. Bekreev further stated that on the day in question, the author was wearing a camouflage
suit, whereas numerous other witnesses, including Mr. Mikitenko, testified that on the day
in question the author was wearing a tracksuit.

2.6  On 31 May 2005, the author was convicted pursuant to article 105, paragraph 1, of
the Criminal Code for the premeditated murder of Mr. Zagrebin by the Ust-1limsk City
Court and sentenced to 10 years imprisonment in a high-security prison. In the course of
the court hearing, both identifying witnesses,® who were present during the identification
procedure of 27 September 2004, testified that the investigator had exercised pressure on
Mr. Bekreev to identify the author. Mr. Mikitenko testified in court that he was wrestling
with Mr. Zagrebin over a rifle when a shot occurred and Mr. Zagrebin received his fatal
wound. The court, however, concluded that Mr. Mikitenko’s self-implication in Mr.
Zagrebin’s murder was not trustworthy.*

2.7 On 6 June 2005, the author appealed the judgement of the Ust-1limsk City Court
before the Judicial Chamber for Criminal Cases of the Irkutsk Regional Court. In his
cassation appeal, the author submitted that the first instance court did not take into account
crucia evidence. On 3 November 2005, the Judicial Chamber for Criminal Cases of the
Irkutsk Regional Court upheld the judgement of the Ust-1limsk City Court.®

2.8 On an unspecified date, the author filed a request for supervisory review with the
Presidium of the Irkutsk Regional Court. In the request, he, inter alia, challenged the fact
that the cassation court disregarded a statement written by Mr. Bekreev, dated 10 August
2005 and addressed to the Ust-1limsk Inter-District Prosecutor, in which he admitted that he
had been pressured by investigators to lay the blame for Mr. Zagrebin’s death on the author.
In the same statement Mr. Bekreev stated that Mr. Zagrebin was killed by Mr. Mikitenko,

3 Seepara 2.3 above.

* Theinvestigation against Mr. Mikitenko was discontinued after Mr. Bekreev had identified the author
as the perpetrator of the murder.

Insofar as relevant, the 3 November 2005 judgement of the Judicial Chamber for Criminal Cases of
the Irkutsk Regiona Court [on fil€] reads as follows: “The author’s counsel statesin his cassation
appeal that witness Mr. Bekreev was pressured during the identification, which was confirmed by
Messrs. Dzyuvina and Makhmudova. He also states that witness Mr. Mikitenko, who claimed that he
wasinvolved in the crime, knew the consequences of giving false testimony. [...] The [Regional]
Court considers the author’ s contention that eyewitness Mr. Bekreev gave fal se testimony
unsubstantiated. The [City] court’s conclusion that there is no reason to distrust Mr. Bekreev's
testimony is based on the material of the case. It follows therefrom that the [City] court sufficiently
examined and rightly established the facts of the crime committed by Mr. Sevostyanov [the author] as
well as the motives thereof. The claim that Mr. Sevostyanov was not involved in Mr. Zagrebin's
murder lacks substantiation as the material on file proves, with no doubt, that Mr. Sevostyanov
entered Mr. Ignatov’ s house and, acting intentionally and out of revenge, shot Mr. Zagrebin in the
face, which caused acute blood loss and his subsequent death. The Judicial Chamber considers that
the [City] court’s conclusions as to Mr. Sevostyanov’s guilt are accurate and agrees to the court’s
qualification of the crime under article 105, paragraph 1, of the Crimina Code.” (unofficial
translation).
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who had entered the house first. On 28 February 2006, a judge of the Irkutsk Regional
Court rejected the author’ s request to initiate a supervisory review procedure.

2.9 On an unspecified date, the author appealed the 28 February 2006 decision of
Irkutsk Regional Court before the Presidium of the same court. The appeal was rejected by
the Acting Chairperson of the Irkutsk Regional Court on 20 June 2006.

2.10 On 12 March 2007, the author submitted a request for review in order of supervision
to the Supreme Court on the basis of Mr. Bekreev’s written statement of 10 August 2005,
which, according to the author, constituted “newly discovered evidence”.® On 23 April
2007, the Supreme Court rejected the author’s request. On an unspecified date, the author
challenged this decision before the Presidium of the Supreme Court. The author’'s
complaint was rejected by the Presidium of the Supreme Court on 28 January 2008.

2.11 On unspecified dates, the author submitted further requests for review in order of
supervision to the Irkutsk Regional Prosecutor’s Office and to the General Prosecutor’s
Office. In its replies, dated 16 February 2007, 9 March 2007 and 18 May 2007,
respectively, the Irkutsk Regional Prosecutor’s Office stated that there were no grounds to
initiate a supervisory review procedure in the author’s case. The General Prosecutor’s
Office aso rejected the author’ s requests on 16 August 2007 and 7 December 2007.

The complaint

3. The author claims that his arrest and trial constitute violations of article 9,
paragraphs 1 and 4, and article 14, paragraphs 1, 2, 3 (e) and 5, of the Covenant.

State party’s observations on admissibility and merits

4.1  On 9 June 2009, the State party submits that on 25 September 2004, the author and
Mr. Mikitenko agreed to find and punish persons who, according to them, were committing
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Article 413 of the Criminal Procedure Code, Grounds for Resumption of the Proceedingson a
Criminal Case Because of New or Newly Revealed Circumstances, regulates what is considered new
evidence and reads as follows:

“1. The court sentence, ruling or resolution, which has come into legal force, may be cancelled
and the proceedings on a criminal case may be resumed because of new or newly revealed
circumstances. [...]

3. Seen asthe newly revealed circumstances shall be:

1) adeliberate falsity of the evidence of the victim or of the witness, or of the expert’s
conclusion, aswell asthe forgery of the demonstrative proof, of the protocols of the
investigative and the judicial actions and of other documents, or adeliberate
erroneousness of the translation, which have entailed the passing of an unlawful,
unsubstantiated or unjust sentence or of an unsubstantiated ruling or resolution;

2) thecriminal actions of theinquirer, the investigator or the public prosecutor, which have
entailed the adjudgement of an unlawful, unsubstantiated or unjust sentence, or of an
unlawful or unsubstantiated ruling or resolution;

3) thecrimina actions of the judge which he has committed during the examination of the
criminal case, established by the court sentence that has entered into legal force. [...]

5. Thecircumstances, indicated in the third part of this Article, may be established, in addition
to the sentence, by aruling or aresolution of the court, by aresolution of the investigator or
of theinquirer on the termination of the criminal case on account of an expiry of the term of
legal limitation, of an act of amnesty or an act of mercy, in connection with the death of the
accused or on account of the person not reaching the age, from when the criminal liability sets
in.” (Crimina Procedure Code of the Russian Federation (Eng.) at Legislationline, available
from http://legidationline.org/documents/section/criminal -codes/country/7).
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thefts from summer houses in the area. They entered one summer house, where they found
two unknown adolescents and the author shot one of them in the face with a hunting rifle,
which resulted in the adolescent’s death. On the same date, the police arrested Mr.
Mikitenko. On 27 September 2004, in accordance with article 91 of the Criminal Procedure
Code, the police arrested the author, because the second adolescent (Mr. Bekreev) had
testified that the author had committed the murder. On 29 September 2004, the Deputy
Prosecutor of Ust-1limsk filed a motion with the Ust-Ilimsk City Court to order the author’s
detention on remand. The court postponed the decision, but extended the author’ s detention
by 72 hours, until 2 October 2004. On 2 October 2004, the Ust-1limsk City Court ordered
the author’ s detention on remand on suspicion of having committed a murder. On 5 October
2004, the author was charged under article 105, paragraph 1, of the Criminal Code
(premeditated murder). On 26 November 2004, the author’ s detention was extended upon a
motion of the Deputy Prosecutor of Ust-1limsk until 25 December 2004 by the Ust-Ilimsk
City Court. On 22 December 2004, the author and his defence attorney were informed that
the preliminary investigation had been finalized and on 24 December 2004, they were
presented with the evidence. On 25 December 2004, the Deputy Prosecutor approved the
indictment against the author.

4.2  The State party submits that on 12 January 2005, the author and his attorney were
given the indictment and neither made any objections or filed any complaints then or during
the court proceedings.

4.3 The State party submits that on 25 December 2004 the author’s criminal case was
sent to the Ust-1limsk City Court, which received it on 21 January 2005, and on 31 January
2005, extended the author’s detention and scheduled a preliminary hearing for 7 February
2005. On 7 February 2005, the author’s detention was again extended by the court. The
author’s lawyer appealed on cassation only the 2 October 2004 order for the author’'s
detention. The Judicial College on Criminal Cases of the Irkutsk District Court rejected that
appeal on 9 November 2004. Neither the author, nor his lawyer appealed the 26 November
2004 decision to extend his detention. The State party maintains that the author’'s
alegations that his rights under article 9 of the Covenant had been violated are unfounded,
because he was detained in accordance with the domestic criminal procedure and could
have appealed his detention before the court.

4.4  The State party further submits that on 31 May 2005, the Ust-Ilimsk City Court
convicted the author of premeditated murder under article 105, paragraph 1, of the Criminal
Code. In determining the length of his sentence the court took into consideration the
duration of his detention between 27 September 2004 and 31 May 2005. On 3 November
2005, the Judicial College on Criminal Cases of the Irkutsk District Court rejected the
author’s appeal against the verdict. The State party submits that the author had appealed his
conviction on multiple occasions as well as filed complaints regarding irregular acts of the
investigators, prosecution and the court. The State party maintains that the author’s
complaints have been investigated and rejected.

45  The State party submitsthat Mr. Bekreev’s declaration, dated 4 August 2005, that he
had wrongly identified the author as the murderer was made after the first instance verdict
and therefore could not be taken into consideration by the cassation court.” Another

The State party does not explain why the cassation court could not take into consideration Mr.
Bekreev's declaration. However, based on the Criminal Procedure Code, it appears that the cassation
court islimited to checking the legality, the substantiation and the justness of the sentence, as
pronounced by the first instance court, but it does not hear new evidence. Article 360, Limits of an
Examination of a Criminal Case by a Court of the Appeals or Cassation Instance, reads as follows:
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declaration by Mr. Bekreev that he had wrongly accused the author was also investigated
by the Investigation Department of Ust-1limsk Prosecutor’s Office, which on 9 January
2008, issued a ruling refusing to open a crimina investigation since it did not find any
indication that a crime had been committed. A subsequent complaint by the author, which
included an identical declaration by Mr. Bekreev, was investigated in accordance with
articles 144 and 145 of the Criminal Procedure Code.® On 8 December 2008, the Ust-1limsk
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“1. The court examining a criminal case in accordance with either the appeals or the cassation
procedure, shall check the legality, the substantiation and the justness of the sentence and of
another judicial decision.

2. Thecourt examining a criminal case in accordance with either the appellate or the cassation
procedure, shall only check up the legality, the substantiation and the justness of the sentence
in the part in which it is appealed against. If in the course of trying acrimina case there are
established circumstances which concern the interests of other persons convicted or acquitted
in the same criminal case and in respect of which an appeal or presentation have not been
filed, the criminal case hasto be likewise checked in respect of these persons. With this, the
deterioration of their position shall not be alowable. [...]"

See also articles 373 and 380:
“Article 373. Object of the Judicia Proceedingsin a Court of the Cassation Instance

A court of the cassation instance shall verify the legality, the substantiation and the justness of
the sentence and of the other court decision by the cassational appeals and presentations.”

“Article 380. Non-Correspondence Between the Conclusions of the Court, Expounded in the
Sentence, and the Factual Circumstances of the Crimina Case

The sentence is recognized as not corresponding to the factual circumstances of the criminal
case, established by the court of thefirst or of the appeals instance, if:

1) the court conclusions are not confirmed by the proof, examined in the court session;

2) the court has not taken into account the circumstances which could have exerted an
essential impact on the court conclusions;

3) intheface of the existence of contradictory proof of essential importance for the court
conclusions, it is not indicated in the sentence on what grounds the court has accepted
some of them while rgjecting the other;

4) the court conclusions, expounded in the sentence, contain essential contradictions,
which have exerted or could have exerted an impact on the resolution of the question of
the guilt or the innocence of the convict or of the acquitted person, on the correctness of
the application of the criminal law or on determining the measure of punishment.” (See
Criminal Procedure Code at Legislationline, available from
http://1egidlationline.org/documents/secti on/criminal -codes/country/7.)

8 Therelevant parts of articles 144 and 145 read as follows:
“Article 144. Procedure for Considering the Communication on a Crime

1. Aninquirer, inquiry body, investigator, and the head of an investigative body must accept and
check information about any crime committed or being prepared and shall, within the competence
established by this Code, take a decision on it within three days from the day when such
information is received. When checking certain information about a crime, an inquirer, inquiry
body, investigator, the head of an investigative body may demand the conduct of documentary
checks, audits, examinations of documents, objects, corpses and attract specialists to participation
in such checks, audits and examinations, as well as to give instructions in writing on taking
operative search measures to an inquiry body to be followed without fail. [...]

4. The applicant shall be issued a document about accepting the communication on a crime with
the information on the person who has accepted it and with an indication of the date and the hour
of its acceptance.
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Prosecutor’ s Office refused to initiate criminal prosecution against the investigator, because
it did not find that any crime had been committed. The Irkutsk District Prosecutor’s Office
confirmed that decision. The author did not appea the decision of the Irkutsk District
Prosecutor before the court.

4.6  The State party further maintains that the court ensured equality of arms during the
trial, that all witnesses requested by the prosecution and the defence were summoned and
guestioned, and that the defence’ s arguments that Mr. Mikitenko had committed the murder
had been investigated by the court but could not be confirmed because they contradicted
other evidence. The State party describes in detal the pretrial investigation against the
author. In particular the State party notes that the author’s defence attorney had requested
exclusion from evidence of the protocol for the identification of the author by the main
witness, but the court rejected that motion by rulings dated 2 and 28 March 2005.

4.7  The State party submits that the author twice submitted requests for review in order
of supervision of the verdict and the decision of the cassation court against him to the
Irkutsk District Court and twice to the Supreme Court. The verdict and decisions were
reviewed and the appeals were rejected on 28 February 2006, 20 June 2006, 23 April 2007
and 28 January 2008, respectively. The State party maintains that no violation of the
author’ s rights under the Covenant has taken place.

Author’s comments on the State party’s observations

5.1  On 30 July 2009, the author submits that during the trial, his lawyer requested that
the protocol for the identification of the author by the main witness be excluded from the
evidence, but the court rejected the motion; that the witnesses of the identification had
testified in court that the investigator had put pressure on the main witness to identify the
author as the murderer, but the court chose to interpret their evidence in favour of the
prosecution; that he (the author) did not have a lawyer during the identification procedure;
that Mr. Mikitenko was not presented to the main witness for identification at the same time
as the author; that the State party has argued that he (the author) failed to file certain
appeals on time, but that was because he (the author) was not familiar with the criminal

5. Refusal to accept the communication on a crime may be appealed against with the public
prosecutor or with the court in the procedure established by Articles 124 and 125 of the present
Code.

6. An application of avictim or hislegal representative on criminal cases of private accusation
submitted to a court shall be considered by ajudge in accordance with Article 318 of this Code. In
the cases stipulated by Part four of Article 147 of this Code, and the communication about the
crime shall be verified in accordance with the rules established by this Article.”

“Article 145. Decisions Taken on the Results of Considering the Communication on a Crime

1. Ontheresults of considering the communication on a crime, the body of inquiry, the inquirer,
the investigator, the head of an investigatory agency shall take one of the following decisions:

1) ontheinstitution of acriminal case in accordance with the procedure established by
Article 146 of the present Code;

2) ontherefusal of theinstitution of acriminal case;

3) on handing over the communication in accordance with the jurisdiction in conformity
with Article 151 of the present Code, and as concerns criminal cases of the private
prosecution - to the court, in conformity with the second part of Article 20 of the present
Code.

2. Theapplicant shall be informed about the adopted decision. He shall aso be explained his
right to appeal against the given decision and the procedure for filing an appedl. [...]" (See
Criminal Procedure Code at L egislationline, available from http://legislationline.org/documents/
section/criminal-codes/country/7.)
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procedure and his lawyer was not competent;® that the court failed to take into consideration
the testimony of one witness who stated that she had seen the author standing outside the
fence at the moment of the murder; that the State party claimed that the main witness was
underage and therefore had to be accompanied by his father, but did not mention that the
father was a former police officer who wanted to support his colleagues. The author further
emphasizes that the main witness, Mr. Bekreev, had written several statements, admitting
that he had falsely implicated the author as the perpetrator of the crime, but that the Ust-
Ilimsk Prosecutor’s Office did not conduct a proper investigation.

5.2 On 30 December 2009, the author submits that he addressed another complaint to
the Prosecutor’ s Office, enclosing Mr. Bekreev’s statements of fal se testimony, and that his
complaint was again rejected.’®

I ssues and proceedings before the Committee

Consideration of admissibility

6.1 Before considering any claim contained in a communication, the Human Rights
Committee must, in accordance with rule 93 of its rules of procedure, decide whether or not
it is admissible under the Optional Protocol to the Covenant.

6.2  Asrequired under article 5, paragraph 2 (a), of the Optional Protocol, the Committee
has ascertained that the matter is not being examined under another procedure of
international investigation or settlement.

6.3  The Committee considers that the author has sufficiently substantiated, for purposes
of admissibility, his claims under article 9, paragraph 1, and article 14, paragraph 5, of the
Covenant, and therefore proceeds to their examination on the merits.

6.4  The Committee notes the author’s allegations that the criminal charges against him
were fabricated by the investigation in revenge for the killing of a police officer by the
author’s son. The Committee, however, observes that the author’s claims under article 14 of
the Covenant relate exclusively to the evaluation of facts and evidence by the State party’s
courts. It recalls that it is generally for the courts of States parties to evaluate facts and
evidence in a particular case, unless it can be ascertained that the evaluation was clearly
arbitrary or amounted to a denial of justice.™* The material before the Committee does not
contain enough elements to demonstrate that the court proceedings suffered from such
defects. Accordingly, the Committee considers that the author has failed to substantiate his
claims under article 9, paragraph 4, and article 14, paragraphs 1, 2, 3 (€), of the Covenant
and thus declares said claims inadmissible under article 2 of the Optional Protocol.

Consideration of the merits

7.1  The Human Rights Committee has considered the present communication in the
light of al the information made available to it by the parties, as required under article 5,
paragraph 1, of the Optional Protocol.

7.2  The Committee observes that article 9, paragraph 1, of the Covenant recognizes that
everyone has the right to liberty and security of person, and that no one may be subjected to

The lawyer was privately retained by the author.

The author submits a copy of the response from the Irkutsk District Prosecutor’ s office, dated 15
October 2009, which states that it had already investigated an identical complaint and on 8 December
2008 it had issued a decision not to open a criminal investigation since no crime was committed.

See, inter dia, communication No. 541/1993, Errol Smmsv. Jamaica, decision of inadmissibility
adopted on 3 April 1995, para. 6.2.

10

1
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arbitrary arrest or detention. However, this article provides for certain permissible
limitations on this right, by way of detention where the grounds and procedures for doing
so are established by law. The Committee notes the author’s allegation that from 25
December 2004 to 12 January 2005, he was kept in custody arbitrarily further to a phone
instruction from the investigator. The Committee aso takes note of the State party’s
submission that neither the author, nor his lawyer had appealed the 26 November 2004
decision for his detention. The Committee, however, observes that the above decision
according to the State party’s submission extended the author’s detention to 25 December
2004, and that the next decision to extend the author’ s detention was not taken by the court
until 31 January 2005. The Committee finds that, in the absence of a court decision for his
detention, the author was detained arbitrarily for that period in violation of his rights under
article 9, paragraph 1, of the Covenant.

7.3  The Committee notes the author’s allegation that the appellate court did not conduct
afull review of the criminal case against him, in violation of article 14, paragraph 5, of the
Covenant, since it did not take into account Mr. Bekreev’s written statement of 10 August
2005, in which he admitted that he laid the blame for Mr. Zagrebin’s death on the author,
because he had been pressured by the investigator and that the actual killer was Mr.
Mikitenko. The Committee also notes the State party’s submission that the appellate court,
in accordance with the criminal procedural law, could not take into consideration the
above-mentioned statement because it was made after the first instance court had issued the
verdict. The Committee observes that under article 14, paragraph 5, of the Covenant, a
higher tribunal must review the conviction and sentence, but is not required to proceed to a
factual retrial. However, this provision imposes on the State party the duty to review
substantively, both on the basis of sufficiency of evidence and of law, the conviction and
sentence such that the procedure alows for due consideration of the nature of the case. A
review that is limited to the formal or legal aspects of the conviction without any
consideration whatsoever of the factsis not sufficient under the Covenant.'? The Committee
notes that in the present case, the appellate court (see para. 2.7 above), despite the
limitations imposed on it by procedural law with regard to the examination of facts, not
only considered the grounds for cassation submitted by the author in his appeal in general,
but also examined the evidence reviewed by the first instance court, upheld, in particular,
that court’s conclusion that there was no reason to distrust Mr. Bekreev'sinitia testimony,
and concluded that the conclusions of the contested judgment regarding the facts of the case
and the guilt of the author were well reasoned. In the light of the circumstances of the case,
the Committee is of the view that the facts before it do not reveal any violation of article 14,
paragraph 5, of the Covenant.

8. The Human Rights Committee, acting under article 5, paragraph 4, of the Optional
Protocol to the International Covenant on Civil and Political Rights, is of the view that the
facts before it disclose violations of the author’s rights under article 9, paragraph 1, of the
Covenant.

9. In accordance with article 2, paragraph 3 (a), of the Covenant, the State party is
under the obligation to provide the author with an effective remedy, which should include
adequate and appropriate compensation. The State party is under the obligation to avoid
similar violationsin the future.

10. Bearing in mind that, by becoming a party to the Optional Protocol, the State party
has recognized the competence of the Committee to determine whether there has been a

12

See the Committee’ s general comment No. 32 (2007) on the right to equality before courts and
tribunals and to afair trial, para. 48, Official Records of the General Assembly, Sixty-second Session,
Supplement No. 40, vol. | (A/62/40 (Val. 1)), annex V1.
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violation of the Covenant or not and that, pursuant to article 2 of the Covenant, the State
party has undertaken to ensure to al individuals within its territory or subject to its
jurisdiction the rights recognized in the Covenant and to provide an effective and
enforceable remedy when a violation has been established, the Committee wishes to receive
from the State party, within 180 days, information about the measures taken to give effect
to its Views. The State party is also requested to publish the present Views and to have
them widely disseminated in the official language of the State party.

[Adopted in English, French and Spanish, the English text being the original version.
Subsequently to be issued also in Arabic, Chinese and Russian as part of the present report.]
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Communication No. 1864/2009, Kirsanov v. Belarus
(Views adopted on 20 March 2014, 110th session)*

Submitted by: Vladimir Kirsanov (not represented by
counsel)

Alleged victims: The author

Sate party: Belarus

Date of communication: 22 November 2008 (initial submissions)

Subject matter: Denial of authorization to organize a peaceful
meeting

Procedural issue: Exhaustion of domestic remedies

Substantive issues: Right of peaceful assembly; permissible
restrictions

Articles of the Covenant: 21

Article of the Optional Protocol: 5, para. 2 (b)

The Human Rights Committee, established under article 28 of the International
Covenant on Civil and Political Rights,

Meeting on 20 March 2014,

Having concluded its consideration of communication No. 1864/2009, submitted to
the Human Rights Committee by Vladimir Kirsanov under the Optional Protocol to the
International Covenant on Civil and Political Rights,

Having taken into account all written information made available to it by the author
of the communication and the State party,

Adopts the following:

Viewsunder article 5, paragraph 4, of the Optional Protocol

1 The author of the communication is Vladimir Kirsanov, a Belarusian national, born
in 1937. He claims that he is the victim of a violation by Belarus of his rights under article
21 of the International Covenant on Civil and Political Rights (hereinafter “the Covenant”).
The Optiona Protocol entered into force for the State party on 30 December 1992. The
author is not represented.

The following members of the Committee participated in the examination of the present
communication: Mr. Yadh Ben Achour, Mr. Lazhari Bouzid, Ms. Christine Chanet, Mr. Cornelis
Flinterman, Mr. Yuji Iwasawa, Ms. Zonke Zanele Mgjodina, Mr. Gerald L. Neuman, Sir Nigel
Rodley, Mr. Victor Manuel Rodriguez-Rescia, Mr. Fabian Omar Salvioli, Ms. Anja Seibert-Fohr, Mr.
Yuva Shany, Mr. Konstantine Vardzelashvili, Ms. Margo Waterval and Mr. Andrei Paul Zlatescu.

Thetext of an individual opinion by Committee members Mr. Salvioli and Mr. Rodriguez-Resciais
appended to the present Views.
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The facts as presented by the author

21 On 14 January 2008, the author sought authorization to hold a stationary
demonstration (a picket), on 30 January 2008, with the aim of attracting public attention to
the State party’s policy against opposition political parties and grass-roots movements and
also to protest against the State party’ s attempt to dismantle the Belarus Communist Party.
The author was a member of the Belarus Communist Party at the time of the events. On 22
January 2008, the Zhlobinsky District Executive Committee of the Gomel Region (“the
Executive Committee”) denied authorization to him on the ground that there was no reason
to hold the event, as the Supreme Court had stayed the activities of the Belarus Communist
Party for six months, by a decision of 2 August 2007.

2.2 The author complained to the Zhlobinsky District Court (“the District Court”) about
the Executive Committee’s refusal. On 3 March 2008, the District Court dismissed his
complaint, indicating that the stay of the Communist Party’s activities was a sufficient
ground to limit his right to hold a peaceful assembly. On 10 April 2008, the Gomel
Regional Court upheld the decision of 3 March 2008 on appeal and it became final .*

2.3 The author claims that he has exhausted all available domestic remedies. He also
argues that, athough he does not consider supervisory review proceedings to be an
effective remedy, he requested the Gomel Regional Court and the Supreme Court to initiate
such proceedings. On 9 July and 5 November 2008, the Chair of the Gomel Regiona Court
and the Chair of the Supreme Court, respectively, rejected his requests.

The complaint

3.1  The author claims that there has been a violation of his right of peaceful assembly,
as guaranteed under article 21 of the Covenant. His rights were restricted on the ground that
the activities of the Belarus Communist Party, of which he was a member, had been stayed
for six months. The domestic courts should have established whether such a restriction was
in conformity with the law. He argues that the national authorities, including the domestic
courts, did not attempt to justify the restriction or provide arguments as to its necessity in
the interests of national security or public safety, public order, the protection of public
health or morals or the protection of the rights and freedoms of others.

3.2 The author maintains that the courts failed to assess the decision of the Executive
Committee in the light of the provisions of the Covenant. Pursuant to articles 26 and 27 of
the Vienna Convention on the Law of Treaties of 1969, Belarus is bound by the Covenant,
should implement it in good faith and may not invoke the provisions of its internal law as
judtification for its failure to implement the Covenant. According to article 15 of the
Belarusian Law on International Treaties, universally recognized principles of international
law and provisions of international treaties in force in respect of Belarus form an integral
part of domestic law. According to article 20 of the Universal Declaration of Human

According to the Gomel Regional Court’s decision of 10 April 2008, “the author’ s intention to hold a
picket on an invented problem (radymannas npo6rema) would lead to a breach of the rights of others
to receive reliable information”, as protected under article 34 of the Constitution. The Regiona Court
further indicates that the author’ s argument regarding the alleged unlawfulness of the decision to deny
authorization is unsubstantiated, as article 10 of the Law on Mass Events does not contain an
exhaustive list of grounds for denying authorization; and article 6 requires arange of circumstancesto
be considered, in particular those having bearing on the provision of public safety. The District Court
complied with the requirements of the law. The Regional Court has taken note of the author’s
argument that he was acting in his own name rather than on behalf of any political party. The
Regional Court has a so taken note of the Supreme Court’s decision of 2 August 2007, whereby the
activities of the Belarus Communist Party were stayed for six months due to the party’ s failure to
comply with the law and its own statute.
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Rights, everyone has the right to freedom of peaceful assembly and association. The right
of peaceful assembly is enshrined in article 21 of the Covenant and can only be restricted in
respect of one of the legitimate aims contained therein. The author claims that, by
restricting his right of peaceful assembly on a ground other than one of those specified in
article 21 of the Covenant, the State party has failed to honour its international obligations.

State party’s observations on admissibility

4.1 On 8 May 2009, the State party challenged the admissibility of the communication,
arguing that the author had failed to exhaust all available domestic remedies and that there
was no reason to believe that the application of those remedies would have been
unavailable or ineffective. The author had not asked the Prosecutor’ s Office or the Chair of
the Supreme Court to initiate supervisory review proceedings in accordance with article
439 of the Code of Civil Procedure. The State party submits that the author’ s statement that
his requests for supervisory review were dismissed on 9 July and 5 November 2008 does
not correspond to the facts.

4.2  Further, the State party submits that the author’s allegation that supervisory review
proceedings do not constitute an effective remedy is a subjective, personal opinion, which
is aso inconsistent with the facts. The State party refers to statistics according to which, in
2007, 733 administrative cases were examined by the Chair of the Supreme Court, a
supervisory instance, which quashed or altered 179, including 63 submitted through the
Prosecutor’s Office. In 2008, the Chair of the Supreme Court examined 1,071
administrative cases and quashed or altered 317, including 146 submitted through the
Prosecutor’s Office. Thus, in 2007 and 2008 respectively, the Chair of the Supreme Court
quashed or altered 24.4 per cent and 29.6 per cent of the administrative cases that were
examined.

Author’s comments on the State party’s observations on admissibility

51 On 7 June 2009, the author reiterated that he had not requested the Prosecutor’s
Office to initiate supervisory review proceedings, as such a request would not lead to are-
examination of the case, the initiation of supervisory review proceedings being dependent
on the discretionary power of a few public officials. In addition, making such a request
involved payment of a fee. He notes that the Committee has previously established that in
States parties where the initiation of supervisory review proceedings is dependent on the
discretionary power of a few public officias, such the Prosecutor General or the Chair of
the Supreme Court, the remedies to be exhausted are limited to a cassation appeal. The
author reiterates that he requested the Chair of the Supreme Court to initiate a supervisory
review. On 5 November 2008, a Deputy Chair of the Supreme Court replied to his request,
afact which has not been disputed by the State party.

5.2  The author further notes, with reference to the statistics provided by the State party,
that those data relate to administrative cases and therefore have no bearing on his civil case,
which isregulated by the provisions of the Code of Civil Procedure.

State party’s observations on the merits

6.1  On 30 July 2009, the State party submitted its observations on the merits of the case.
It reiterates the facts of the case and states that the District Court had established that the
aim of the picket announced by the author was inconsistent with the circumstances, as no
decision had been taken with a view to banning political parties, in particular the Belarus
Communist Party. According to the preamble to the Law on Mass Events of 30 December
1997, “freedom of mass events not violating the legal order and rights of other citizens of
the Republic of Belarus is guaranteed by the State”. According to article 34 of the
Constitution, “citizens shall be guaranteed the right to receive reliable information on the
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activities of State bodies and public associations’. The author was denied authorization to
hold the picket as it concerned an invented problem (raoymannas npobaema), thereby
contravening the constitutional right of citizens to receive reliable information.

6.2  The State party further submits that the organization and conduct of mass eventsis
governed by the Law on Mass Events of 30 December 1997. The law is aimed at creating
the conditions for the realization of constitutional rights and freedoms of citizens and the
protection of public order and public safety when such events are held in public spaces.
According to the law, “freedom of mass activities not violating the legal order and rights of
other citizens of the Republic of Belarusis guaranteed by the State”.

6.3 The right of peaceful assembly is enshrined in article 21 of the Covenant. No
restrictions can be placed on the exercise of this right other than those imposed in
conformity with the law and which are necessary in a democratic society in the interests of
national security or public safety, public order, the protection of public health or morals or
the protection of the rights and freedoms of others. Belarus has ratified the Covenant and
incorporated its provisions, including articles 19 and 21, into domestic law. In particular,
the right to freedom of thought and belief and the right to freedom of expression are
guaranteed under article 33 of the Constitution. Article 35 of the Constitution guarantees
the right to hold assemblies, rallies, street processions, demonstrations and pickets,
provided that they do not violate law and order or breach the rights of other citizens. In
addition, under article 23 of the Constitution, no restrictions may be placed on the rights
and freedoms of citizens other than those imposed in conformity with the law, in the
interests of national security, public safety, the protection of public health or morals or the
protection of the rights and freedoms of others.

Author’s comments on the State party’s observations on the merits

71 On 12 February 2010, the author challenged the State party’s argument that
authorization to hold a peaceful assembly had been denied to him in conformity with the
law as the authorities considered that the picket in question concerned an invented problem.
In this regard, he points out that the right protected under article 21 of the Covenant can be
restricted only under the requirements listed therein. He claims that the national legislation
on the organization and conduct of mass events does not contain the notion of “invented
problem”. The author states that the restriction of his right of peaceful assembly on such a
ground is therefore neither in accordance with the law nor necessary in a democratic society
in the interests of national security or public safety, public order, the protection of public
health or morals or the protection of the rights and freedoms of others.

7.2  The author adds that he has exhausted all available domestic remedies and that he is
the victim of aviolation of article 21 of the Covenant.

I ssues and proceedings before the Committee

Consideration of admissibility

8.1 Before considering any claim contained in a communication, the Human Rights
Committee must, in accordance with rule 93 of itsrules of procedure, decide whether or not
the communication is admissible under the Optional Protocol to the Covenant.

8.2  The Committee has ascertained, as required under article 5, paragraph 2 (a), of the
Optional Protocol, that the same matter is not being examined under another procedure of
international investigation or settlement.

8.3  The Committee takes note of the State party’s contention that the author could have
requested the Prosecutor’s Office, as well as the Chair of the Supreme Court, to initiate a
supervisory review of the decisions of the District Court and the Regional Court, and of the
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State party’s reference to a number of administrative cases where supervisory review
proceedings were successfully brought. It also takes note of the author’s explanation that
his requests to initiate supervisory review proceedings were unsuccessful, that such
remedies were neither effective nor accessible, and that the data provided by the State party
are irrelevant to the circumstances of his case. The Committee recalls its previous
jurisprudence, according to which the State party’s supervisory review procedures against
court decisions which have entered into force do not constitute a remedy which has to be
exhausted for purposes of article 5, paragraph 2 (b), of the Optional Protocol.? It also notes
that the State party has not shown whether and, if so, in exactly how many cases,
supervisory review procedures have been successfully brought in cases concerning the right
of peaceful assembly. In the circumstances, the Committee considers that it is not precluded
under article 5, paragraph 2 (b), of the Optiona Protocol from examining the
communication.

84  The Committee considers that the author has sufficiently substantiated his claim
under article 21 of the Covenant for purposes of admissibility. Accordingly, it declares the
communication admissible and proceeds to its examination on the merits.

Consideration of the merits

9.1 The Human Rights Committee has considered the communication in the light of all
the information made available to it by the parties, as provided under article 5, paragraph 1,
of the Optional Protocol.

9.2. Theissue before the Committee is whether the denial of the required authorization to
hold a picket as planned by the author constitutes a violation of his rights under article 21 of
the Covenant.

9.3 The Committee recalls that the right of peaceful assembly, as guaranteed under
article 21 of the Covenant, is a fundamental human right, which is essential for public
expression of one's views and opinions and indispensable in a democratic society.® This
right entails the opportunity to organize and participate in a peaceful assembly, including a
stationary assembly in a public location (a picket). It recalls that no restrictions on this right
are permissible unless they are (@) imposed in conformity with the law and (b) necessary in
a democratic society in the interests of national security or public safety, public order
(ordre public), the protection of public health or morals or the protection of the rights and
freedoms of others.

9.4  The Committee notes that, given that the State party has established a procedure for
organizing mass events but has denied the author’s application for authorization of the
planned picket, it has set a restriction on the exercise of the author’s right of peaceful
assembly. The issue before the Committee in the present case is therefore whether this
restriction is justified under the criteria set out in the second sentence of article 21 of the
Covenant. The Committee recallsthat, if a State party imposes arestriction under article 21,
it is up to that State party to demonstrate that the restriction in question was necessary for
the aims set out in that provision.

9.5 The Committee takes note of the State party’s argument that the author was denied
authorization to hold a picket in relation to the alleged ban on political parties, which the

See, for example, communication No. 1785/2008, Olechkevitch v. Belarus, Views adopted on 18
March 2013, para. 7.3; communication No. 1784/2008, Schumilin v. Belarus, Views adopted on 23
July 2012, para. 8.3; communication No. 1841/2008, P.L. v. Belarus, Decision of inadmissibility 26
July 2011, para. 6.2.

See, for example, communication No. 1948/2010, Turchenyak and othersv. Belarus, Views adopted
on 24 July 2013, para. 7.4.
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local authorities considered to be an invented problem. It also notes the State party’s
explanation that no decision to ban political parties has been taken and that therefore the
subject of the author’'s picket conflicted with the right of citizens to receive reliable
information, as protected under article 34 of the Constitution and by the Law on Mass
Events of 30 December 1997. The Committee also notes the State party’ s statement that the
above-mentioned law is aimed at creating the conditions for the redlization of citizens
constitutional rights and freedoms and for the protection of public safety and public order
when such events are held in public spaces. It further notes the author’s contention that the
national legislation on mass events does not spell out the notion of “invented problem” as a
ground for denying authorization to hold a mass event.

9.6 The Committee is caled upon to establish whether the restriction imposed on the
exercise of the author’s right of peaceful assembly amounts to a violation of article 21 of
the Covenant. The Committee notes that authorization for the author’s planned picket was
denied by the decision of the Zhlobinsky District Executive Committee of the Gomel
Region, which was upheld by the domestic courts.

9.7 The Committee recalls that the rejection of a person’s right to organize a public
assembly on the basis of its content is one of the most serious interferences with the
freedom of peaceful assembly.* Furthermore, when a State party imposes restrictions with
the aim of reconciling an individual’s right and the aforementioned interests of general
concern, it should be guided by the objective of facilitating that right, rather than seeking
unnecessary or disproportionate limitations to it.5> Any restriction on the exercise of the
right of peaceful assembly must conform to the strict tests of necessity and proportionality.

9.8 In the present case, the Committee observes that the State party has failed to
demonstrate that the denial of authorization to hold a picket, even if imposed in conformity
with the law, was necessary for any of the legitimate purposes set out in article 21 of the
Covenant. In particular, the State party has not specified why conducting the picket on the
subject concerned would pose a threat to public safety and public order, as claimed by the
State party. As to the aleged need to protect the rights of others to receive reliable
information, the State party has not demonstrated how that was consistent with the
legitimate purposes contained in article 21 of the Covenant and, in particular, why it was
necessary in a democratic society, the cornerstone of which is free dissemination of
information and ideas, including information and ideas contested by the Government or the
majority of the population.® Furthermore, the State party has not shown that those purposes
could only be achieved by the denia of the picket proposed by the author. The Committee
concludes that in the absence of any other pertinent explanations from the State party, the
facts as submitted reveal a violation, by the State party, of the author’s rights under article
21 of the Covenant.

10. The Human Rights Committee, acting under article 5, paragraph 4, of the Optional
Protocol to the International Covenant on Civil and Political Rights, is of the view that the
State party has violated the author’ s right under article 21 of the Covenant.

Also see, for example, communication no. 1873/2009, Alekseev v. the Russian Federation, Views
adopted on 25 October 2013, para. 9.6.

See, for example, communication No. 1948/2010, Turchenyak and others v. Belarus, Views adopted
on 24 July 2013, para. 7.4

See, mutatis mutandis, communication No. 1274/2004, Korneenko v. Belarus, Views adopted on 31
October 2006, para. 7.3, which reads. “ The reference to the notion of ‘ democratic society’ in the
context of article 22 indicates, in the Committee' s opinion, that the existence and operation of
associations, including those which peacefully promote ideas not necessarily favourably received by
the government or the majority of the population, is a cornerstone of a democratic society.”
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11.  In accordance with article 2, paragraph 3 (a), of the Covenant, the State party is
under an obligation to provide the author with an effective remedy, including adequate
compensation. The State party is also under an obligation to take steps to prevent similar
violations in the future.

12.  Bearing in mind that, by becoming a party to the Optional Protocol, the State party
has recognized the competence of the Committee to determine whether there has been a
violation of the Covenant or not and that, pursuant to article 2 of the Covenant, the State
party has undertaken to ensure to al individuals within its territory or subject to its
jurisdiction the rights recognized in the Covenant and to provide an effective and
enforceable remedy when it has been determined that a violation has occurred, the
Committee wishes to receive from the State party, within 180 days, information about the
measures taken to give effect to the Committee's Views. The State party is also requested
to publish the present Views and to have them widely disseminated in Belarusian and
Russian in the State party.

[Adopted in English, French and Spanish, the English text being the original version.
Subsequently to be issued also in Arabic, Chinese and Russian as part of the present report.]
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Appendix

Individual opinion of Committee members Mr. Fabidn Omar Salvioli
and Mr. Victor Manuel Rodriguez-Rescia (concurring)

We agree with the Committee’s decision in communication No. 1864/2009,
Kirsanov v. Belarus, in which it held the State internationally responsible for a violation of
article 21 of the International Covenant on Civil and Political Rights (on the right of
peaceful assembly). However, we believe that the Committee should aso have found a
violation by the State of article 19 of the Covenant in this case. The facts show that the
State’ s prohibition of a peaceful demonstration on the ground that there was “no reason” to
hold the event constitutes a serious violation of the right to freedom of expression.

The purpose of the demonstration, as the author clearly stated, was to attract public
attention to the State party’s policy against opposition political parties and grass-roots
movements and to protest against what was seen as an attempt by the State party to
dismantle the Belarus Communist Party.? There is no doubt that in the present case the
author’s expression of his opinion was the most important consideration, and peaceful
assembly was the means chosen to exercise that right. The violation was therefore of both
rights, but especially of the right to freedom of expression.

In the light of the facts, the Committee should simply apply the law, that is to say,
the Covenant. The arguments put forward by the parties serve as a point of reference that
the Committee may take into consideration when assessing the case, but they should not in
any way curtail the Committee’ s authority to judge the case in the way it considers will best
fulfil the object and purpose of the Covenant.

As long as the Committee persists in restricting its own capacity to respond, it will
continue to adopt inconsistent decisions. At the same session at which these Views were
adopted, the Committee reached a different conclusion in another case involving the same
State party and similar events.”

As we have previoudy stated in individual opinions concerning other
communications, the Committee sometimes applies articles of the Covenant that have not
been invoked by the parties in their submissions.® On other occasions — such as this — it
does not. There is no logic to this approach.

Putting an end to such inconsistencies would improve the Committee’s practice,
better implement the law, properly fulfil the object and purpose of the Covenant and give
better guidance to States in providing due reparation in cases in which they are found to be
internationally responsible.

[Done in English, French and Spanish, the Spanish text being the origina version.
Subsequently to be issued also in Arabic, Chinese and Russian as part of the present report.]

a
b

See the Committee’'s Views, para. 2.1.

Youbko v. Belarus, communication No. 1903/2009. See in particular the Committee’ s considerations
in paras. 9.2t0 9.6.

Sedhai v. Nepal, communication No. 1865/2009, individual opinion of Committee members Mr.
Fabian Salvioli and Mr. Victor Rodriguez-Rescia, para. 6. Footnote 3 of the joint opinion provides 10
examples of Views in which the Committee applied articles not invoked by the parties.

GE.14-09602 151



A/69/40 (Val. I, Part One)

N. Communication No. 1865/2009, Sedhai v. Nepal
(Views adopted on 19 July 2013, 108th session)*

Submitted by: Shanta Sedhai (represented by counsel,
Advocacy Forum-Nepal)

Alleged victims: Mukunda Sedhai (author’ s husband) and
family

Sate party: Nepal

Date of communication: 3 October 2008 (initial submission)

Subject matter: Enforced disappearance

Procedural issue: Exhaustion of domestic remedies

Substantive issues: Right to life, prohibition of torture and cruel

and inhuman treatment, right to liberty and
security of person, respect for the inherent
dignity of the human person, recognition as a
person before the law and right to an
effective remedy

Articles of the Covenant: Article 2 (para. 3); article 6 (para. 1); article
7; article 9; article 10 (para. 1) alone, and in
conjunction with article 2 (para. (3))

Article of the Optional Protocol: Article 5 (para. 2 (b))

The Human Rights Committee, established under article 28 of the Internationa
Covenant on Civil and Political Rights,

Meeting on 19 July 2013,

Having concluded its consideration of communication No. 1865/2009, submitted to
the Human Rights Committee by Shanta Sedhai under the Optional Protocol to the
International Covenant on Civil and Political Rights,

Having taken into account all written information made available to it by the author
of the communication and the State party,

Adopts the following:
Viewsunder article 5, paragraph 4, of the Optional Protocol

1 The author of the communication is Shanta Sedhai, the wife of Mukunda Sedhai, a
Nepalese national born in December 1970 who disappeared on 19 December 2003. She

* The following members of the Committee participated in the examination of the present
communication: Mr. Yadh Ben Achour, Mr. Lazhari Bouzid, Ms. Christine Chanet, Mr. Ahmad Amin
Fathalla, Mr. Cornelis Flinterman, Mr. Yuji Iwasawa, Mr. Walter Kalin, Ms. Zonke Zanele Mgjodina,
Mr. Kheshoe Parsad Matadeen, Ms. lulia AntoanellaMotoc, Mr. Gerald L. Neuman, Sir Nigel
Rodley, Mr. Victor Manuel Rodriguez-Rescia, Mr. Fabian Omar Salvioli, Ms. Anja Seibert-Fohr, Mr.
Yuva Shany, Mr. Konstantine Vardzelashvili and Ms. Margo Waterval.

Thetext of an individual opinion by Committee members Mr. Salvioli and Mr. Rodriguez-Resciais
appended to the present Views.
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claims that Nepal has violated the rights of her missing husband and the rights of herself
and her family under articles 6, 7, 9, and 10 (para. 1) read in conjunction with article 2
(para. 3) of the International Covenant on Civil and Political Rights.* She is represented by
Advocacy Forum—Nepal.

Thefacts as submitted by the author

2.1  The author married Mr. Sedhai on 7 March 1991 and they resided together at
Jeevanpur Village Development Committee, Ward No. 6, Dhading District. They have two
children: a son, Anil Shedhai, born on 25 March 1993, and a daughter, Anita Shedhai, born
on 22 September 1999. Mr. Sedhai was a businessman and frequently visited Kathmandu
where he rented a room near Swayambu.

2.2 On 18 December 2003, Mr. Sedhai was in Kathmandu to conduct business and sell
sugar-cane. The author had visited him in Kathmandu on 17 December. She left him on 18
December to take care of their two children, who were in the village. Mr. Sedhai spent the
night of 18 December in his rented room in Swayambu. On the afternoon of 19 December
2003, he went to a tea shop in Bhimsensthan, Ward No. 20, in the centre of Kathmandu.
The tea shop was managed by Raju Khakurel, who is a second cousin of Mr. Sedhai, and
comes from Dhading, the same district as Mr. Sedhai. The shop was regularly used as a
meeting place for those from Dhading District who stayed in Kathmandu, and Mr. Sedhai
was known to othersthere.

2.3 Four or five men in plain clothes arrived at the tea shop and went down the corridor
to the back room. Mr. Raju Khakurel and Mr. Narayan Silwal, who were in the shop and
witnessed the detention of Mr. Sedhai, provided statements to Advocacy Forum—Nepal
respectively on 6 and 8 August 2008. They both recall that some of the men were armed
and remember that they themselves were asked to stand up and were searched. They were
then asked if they had anything to confess. After they had all answered in the negative, one
of the men in plain clothes called out Mr. Sedhai’ s name.

24  Mr. Sedhai stood up and presented himself to the men. He was then led out of the
room by the men in plain clothes, who locked the door of the back room from the outside
and told the other men that they would return in 15 minutes. When Mr. Sedhai was taken
past Mr. Khakurel, the men in plain clothes ordered Mr. Kharkurel not to open the door to
the room and said that they would return in 15 minutes. Mr. Sedhai was taken southwards
away from the tea shop and Mr. Silwal, one of the witnesses who knew him from his home
village reported that other customers who were present told him that they saw Mr. Sedhai
being taken away in awhite and green army van that had been parked down the hill.

25  After hisarrest, Mr. Sedhai was detained in Chhauni Barracks. In 2005, the National
Human Rights Commission conducted an investigation and concluded that Mr. Sedhai had
been arrested and subsequently detained. A witness, Mr. Dev Bahadur Maharjan, who gave
a statement on 6 August 2008 to Advocacy Forum—Nepal, clearly recollects spending time
with him and discussing how he had been arrested and was treated in the Barracks. Mr.
Sedhai told him that he had been beaten and tortured so badly during his first few weeksin
detention that he could not stand up and had to be taken to hospital. After these discussions,
Mr. Maharjan realized that the man he had heard a few weeks earlier being beaten and
kicked for one and a half hours by army men was Mr. Sedhai. He had heard him state that
he was Mukunda from Jeevanpur Village Development Committee, Dhading District. Mr.
Maharjan also remembers that Mr. Sedhai had a wound on his face, which he told Mr.
Maharjan was from being kicked.

! The Optional Protocol entered into force for Nepal on 14 August 1991.
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2.6  Two witness statements delivered in August 2008 to Advocacy Forum—Nepal by
Mr. Maharjan and Mr. Om Parkash Timilsena describe the inhuman conditions, torture and
inhuman and degrading treatment they suffered at Chhauni Barracks. According to these
statements, detainees at the Barracks were kept blindfolded throughout their stay, were
denied access to medicines and hygiene facilities, were denied food and water, and were
able to wash and bathe only rarely. Severe torture and beatings, including electric shocks
and severe beatings with bamboo sticks, were commonplace in the Barracks. Mr. Maharjan
aso tedtified that, in the room where he was kept, a man had died as aresult of the injuries
inflicted on him through torture.

2.7 0On 25 January 2004, the day before the Festival of Education (Saraswati Puja) in
Nepal, Mr. Sedhai was, according to Mr. Maharjan’s testimony, taken out of the detention
room with five other people. The whereabouts of all these people remains unknown. In his
statement to Advocacy Forum—Nepal, Mr. Timilsena remembers that during the first week
of February 2004, about nine people, including Mr. Sedhai, were transferred into the room
in Chhauni Barracks where he was detained, and where interrogators used to keep
photographs of Maoists and Maoist student leaders on the wall. Mr. Sedhai remained in this
room for 15 to 20 days. He then told Mr. Timilsena that he was going to be released. The
following day, he was taken with four or five other people from this room. There has been
no reported sighting of him since then and the author has been unable to discover any
further evidence asto his whereabouts.

2.8 A week after Mr. Sedhai’s arrest, the author was visited by a man in plain clothes
who stated that he was from the District Police Office in Hanumandhoka, Kathmandu, and
said that the author’s husband would be released if she paid bail. That same day, the Chief
District Officer of Kathmandu District “disavowed” this person and said he would
investigate whether Mr. Sedhai had been arrested by the police.

2.9 Inthefirst six weeks after Mr. Sedhai’s arrest, the author received two notes from
him, brought to her by sympathetic guards from Chhauni Barracks. The first of these notes
came about 10 to 15 days after his arrest, and the person who delivered it identified himself
as a member of the army from Chhauni Barracks. The author lost this first letter but
remembers that it said that Mr. Sedhai was fine and asked her to give the army guard “a
nice jacket”. On 16 January 2004, another member of the army delivered a second letter
from Mr. Sedhai. As requested, she gave the army guard a jacket worth 350 rupees. This
was the last letter the author received from her husband. After Mr. Sedhai was arrested on
19 December 2003, his family suffered from extreme economic hardship and personal
anguish. The family’s mental suffering and economic hardship continues to this day, as
they are still anxious to know about his fate.

2.10 On 14 December 2004, the author filed a writ of habeas corpus with the Supreme
Court of Nepal against the Ministry of Home Affairs, the Ministry of Defence, Chhauni
Barracks, Police Headquarters, Kathmandu District Administration Office, Kathmandu
District Police Office and Army Headquarters. Starting on 17 December 2004, these offices
filed responses denying any knowledge of Mr. Sedhai’ s whereabouts. The writ was put on
hold on 25 May 2005 after the author did not appear for a hearing before the court on 11
April 2005, because of a transport strike in her area that lasted several days. The author
filed a second writ of habeas corpus on 15 September 2005. The officials responded by
saying that they did not know the whereabouts of the alleged victim and demanding that the
writ be dismissed. The Supreme Court put this second writ together with those of several
others who had disappeared during the armed conflict.

2.11 InJune 2007, the Supreme Court issued a decision concerning many people who had
disappeared during the conflict, including Mr. Sedhai. In this semina decision, the
Supreme Court directed the legislature to criminalize enforced disappearance and
investigate the numerous allegations of disappearances, including that of Mr. Sedhai. To
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date, the Government has taken no effective steps to implement this decision, and because
the Supreme Court is the highest judicial body in Nepal, there is no other effective judicial
process by which to attempt to appeal or enforce this decision.

2.12 The author also filed a complaint with the National Human Rights Commission on
26 March 2004. In its attempts to collect evidence regarding this complaint and determine
the alleged victim's whereabouts, the Commission received no cooperation from
government and army officials, including the Ministry of Defence and the Human Rights
Cell of the Nepal Army Headquarters, despite repeated attempts to ascertain information.
After more than two years of investigation, the Commission issued a decision on 6 June
2006, stating that it was convinced that army personnel had arrested Mr. Sedhai on 19
December 2003. The decision recommended that the Government make Mr. Sedhai’s
whereabouts public, prosecute the army personnel responsible for his disappearance, and
provide information to the Supreme Court and the Commission regarding the punishment
of the officials responsible for his disappearance. The National Human Rights Commission
has proven to have little power to enforce its decisions as they come in the form of
recommendations rather than mandatory orders, unlike those of the Supreme Court.

2.13 According to the author, although there is a reference to enforced disappearance in
the Interim Constitution, enforced disappearance is not defined as a crime in Nepal. This
means that she cannot, on her own initiative, compel the police to investigate her husband’s
disappearance.

The complaint

3.1  The author claims a violation of article 6, as the State party failed to take specific
and effective measures to prevent the disappearance of Mr. Sedhai. It has not acted with
due diligence to investigate his whereabouts or bring those responsible to justice since his
disappearance was reported to the authorities, despite recommendations by the National
Human Rights Commission and directives from the Supreme Court to do so.

3.2 Theauthor claims aviolation of article 7 for:

@ Keeping Mr. Sedhai in incommunicado detention at Chhauni Barracks in
Kathmandu from the date of his arrest on 19 December 2003 to his subsequent
disappearance;

(b)  Exposing himto ill-treatment and torture in Chhauni Barracks;
(c) Subjecting him to severe beatings,

(d)  Subjecting his family to mental distress and anguish caused by the
uncertainty concerning his fate; and

(e)  Providing no effective avenue by which his family can obtain compensation
for the mental distress and anguish they suffered as a result of the uncertainty surrounding
his fate and whereabouts.

3.3 Intheadlternative, it is argued that the above circumstances also amount to a breach
of article 10 of the Covenant. In addition, the author claims a violation of article 10 for
denying Mr. Sedhai visits from his family as well as for the poor detention conditions. Mr.
Sedhai was kept blindfolded, only allowed to wash infrequently, denied medicine for
wounds, denied food and water, and not supplied with hygiene facilities.

3.4  Theauthor claimsaviolation of article 9 for:

(@ Making an arrest that was not in accordance with national requirements and
procedures;

(b)  Keeping Mr. Sedhai in incommunicado detention;
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(c) Failing to alow him to challenge the legality of his detention; and
(d)  Failing to provide compensation for his arbitrary arrest and detention.

3.5 The author aso claims violations of articles 6, 7, 9 and 10 read in conjunction with
article 2 (para. 3), and article 2 (para. 3) read aone, because of the inadequacy of the
measures taken to prevent, thoroughly investigate, and provide effective and enforceable
remedies in the case of disappearances. In particular, it is submitted that:

(@  The powers of the Supreme Court of Nepa to determine the legality of
detention and issue writs of habeas corpus are inadequate and thus the ability to challenge
the legality of detention isineffective;

(b)  The falure of the State to maintain proper and accurate records of detainees
prevented the author from obtaining sufficient information on the probable place of Mr.
Sedhai’ s detention in order to effectively exercise the remedy of habeas corpus;

(c)  Theauthor’s lack of access to an effective remedy has been compounded by
defectsin the law of perjury, as reported by the Working Group on Enforced or Involuntary
Disappearances in December 20042

(d)  The Nationa Human Rights Commission can only make recommendations
and has no power to enforce them. Despite the fact that it made a recommendation in this
case and informed the Supreme Court and the Office of the Prime Minister and Council of
Ministers, no investigation or prosecutions have taken place; and

(e) There is no law criminalizing enforced or involuntary disappearances or
providing preventive measures, investigation mechanisms or compensation to alleged
victims.

3.6  Theauthor claims aviolation of article 2 (para. 3) on its own, owing to the failure to
provide an effective and enforceable remedy for the arbitrary arrest, torture and
disappearance of her husband. Investigations into Mr. Sedhai’s disappearance, with the
exception of that conducted by the National Human Rights Commission, were not
thorough, impartial or effective. The Commission mechanism was not effective and the
legal remedy of habeas corpus was undermined by the State’ s delays, failure to keep proper
detention records, and lack of political will to implement the relevant Supreme Court
decision. On all these grounds, it is submitted that the State of Nepal has failed to provide
an effective remedy to Mr. Sedhai and the author and has breached article 2 (para. 3) on its
own and together with articles 6 (para. 1), 7, 9 and 10.

State party’s observations on admissibility and on the merits

4.1 In anote verbale dated 9 August 2010, the State party submitted its observations.
The State party recalls that the events described in the communication occurred during the
armed conflict. To address this situation, the State party decided to establish a commission
to investigate cases of disappearances, and a Truth and Reconciliation Commission, in
compliance with article 33 (s) of the 2007 Interim Constitution of Nepal and clause 5.2.5 of
the Comprehensive Peace Agreement of 21 November 2006. To this end, the Truth and
Reconciliation Commission Bill and the Enforced Disappearance (Crime and Punishment)
Bill, prepared in close consultation with all stakeholders, have been submitted to Parliament
and are under active consideration by the relevant legidative committees. The two
commissions to be formed after endorsement of these hills will investigate incidents that
occurred during the conflict and bring to light the truth about cases of disappearance,

Report of the Working Group on Enforced or Involuntary Disappearances: Mission to Nepal, 6-14
December 2004 (E/CN.4/2005/65/Add.1), para. 42.
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including that of Mr. Sedhai. All individuals who have been affected by the conflict,
including the author, will have an opportunity to present their cases and express their views
before the commissions.

4.2  The activities of the two commissions will in no way be a substitute for the
application of the existing crimina law. The Enforced Disappearance Bill has been
designed to establish enforced disappearance as a crime punishable by law; to allow for the
establishment of the truth by investigating incidents that took place during the armed
conflict; to end impunity by paving the way for taking appropriate action against the
perpetrators; and to provide appropriate compensation and justice to victims. Likewise, the
Truth and Reconciliation Commission Bill states that the individuals involved in enforced
disappearances shall not be granted amnesty under any circumstances. Appropriate action is
to be taken in conformity with the law against individuals who are found guilty after a
comprehensive inquiry and investigation has been carried out by the two commissions that
will be set up once the bills have been approved.

43 As dstated in the author’'s communication, after due investigation, the National
Human Rights Commission has recommended that the Government of Nepal make known
the whereabouts of Mr. Sedhai. It has a'so recommended that the officials responsible for
the alleged acts of extrgjudicial detention and enforced disappearances be prosecuted once
their involvement in those acts has been established. Likewise, the Supreme Court has
issued a directive requiring the Government to formulate appropriate legidation and
conduct the necessary inquiries and investigations into cases of disappearances through the
commissions created on the basis of that legidation. The submission of the two bills to
Parliament fully demonstrates the firm and sincere commitment of the Government of
Nepal to fully honour the National Human Rights Commission recommendation and the
Supreme Court directive in this process.

4.4  Thefamily of Mr. Sedhai received 100,000 rupees,® provided under the Government
policy and commitment to offer monetary assistance as interim relief to the families of
persons who died or disappeared during the armed conflict. This amount is only an interim
measure; it can in no way compensate for the pain and anguish suffered by the family and
relatives of Mr. Sedhai. The Government is committed to providing additional relief on the
basis of the recommendations made by the transitional justice mechanisms that will be
established in the near future.

45 The State party further expresses concern about the authenticity of the
communication presented by Ms. Mandira Sharma of Advocacy Forum—Nepal, said to be
representing the author. The State party considers it troubling that Ms. Shedai’s signature
on the letter of authorization dated 4 August 2008 is different from the one she executed on
the first writ of habeas corpus submitted to the Supreme Court. Moreover, Ms. Shedai
merely made a thumbprint on her second writ of habeas corpus.

4.6  On the grounds that the State party is committed to conducting appropriate and
comprehensive inquiriesinto all cases of enforced disappearances that took place during the
10-year armed conflict and that it has already taken steps to provide an appropriate
domestic remedy in the spirit of the Interim Congtitution, the Comprehensive Peace
Agreement and Supreme Court directives, the State party is of the view that the
communication submitted by the author should be dismissed.

% 100,000 Nepal ese rupees are equivalent to about US$ 1,150 or €880 (24 April 2013).
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Author’s comments on the State party’s submission

5.1 On 5 October 2010, the author rejected the State party’s observations. The author
contends that there is no certainty that the bills will be passed, when they will be passed or
how they will affect victims' rights. The author therefore rejects the State party’ s argument
that the commission to investigate cases of disappearances and the Truth and Reconciliation
Commission constitute “prompt, independent and effective investigation and prosecution”,
as required under international human rights law.*

5.2 The author highlights the fact that more than seven years have passed since Mr.
Sedha was arrested and disappeared and the State party has failed to conduct an impartial
investigation. Additionally, the two commissions mentioned do not yet exist and the
timeline for their establishment remains vague. The Government has therefore not provided
a satisfactory commitment to “promptly” initiate an investigation. The author recalls that
the commissions are not judicial bodies and it has not been established that they will have
the power to impose appropriate punishments for human rights offenders.

5.3  The author indicates that the State party has still not implemented the decision
issued by the National Human Rights Commission on 6 June 2006, recommending that the
Government of Nepal make public the whereabouts of Mr. Sedhai, prosecute the army
personnel responsible for his disappearance, and provide information to the Supreme Court
and the Commission on the punishment handed down to the officials responsible.

54 The author further considers that the commission to investigate cases of
disappearances and the Truth and Reconciliation Commission are not judicial bodies and
that the bills providing for their establishment would not give them the power to impose
appropriate punishment for the perpetrators of Mr. Sedhai’ s enforced disappearance.

5,5 The author also considers that the State party’s argument that transitional justice
mechanisms are more appropriate for a comprehensive inquiry and investigation does not
provide her with a guarantee of prompt prosecution of the perpetrators. Even if the
Nepalese criminal justice system does not criminalize torture, enforced disappearance,
incommunicado detention and ill-treatment, it remains the more appropriate avenue for
immediate criminal investigation and punishment. The claim presented by the author
cannot be dismissed on the basis of transitional justice bodies that have yet to be
established.

5.6 As for the other grounds invoked in the State party’s observations, the author
considers that the sum of 100,000 rupees provided by the State party as interim relief
following the Supreme Court decision of June 2007 does not congtitute adequate
compensation for her and her family.

5.7  With regard to the authenticity of the complaint, the author indicates that the
discrepancies between her signatures on documents related to the complaint can be
explained by the fact that she is semi-literate. Additionally, at the time of the first writ of
habeas corpus to the Supreme Court on 14 December 2004, under pressure of time and out
of fear, and given that there was no ink with which to make a thumbprint, the author asked
her niece to sign on her behalf. On 15 September 2005, when filing a second writ of habeas
corpus, the author made a thumbprint. On 3 August 2008, when authorizing Advocacy
Forum-Nepal to file a communication, she was feeling confident and was able to sign. The
author further highlights that the thumbprint she made at the end of the writ of habeas
corpus submitted in September 2005 matches the one on the statement attached to her
submission to the Human Rights Committee dated 8 October 2010, and that the signature

The author refers to the Committee’ s jurisprudence in communication No. 1469/2006, Sharma v.
Nepal, Views adopted on 28 October 2008.

GE.14-09602



A/69/40 (Val. I, Part One)

on her letter of 3 August 2008 to the Human Rights Committee is the same as the one in
that submission.

State party’ s additional observations

6.1 In anote verbale dated 3 February 2011 responding to the author’s comments, the
State party reiterated that the creation of the Truth and Reconciliation Commission and the
commission on disappearances is mandated by the 2007 Interim Constitution of Nepal, as
well as the 2006 Comprehensive Peace Agreement.® There is no reason to cast doubt on the
constitutional provision aimed at addressing the issues of disappeared persons and human
rights violations committed during the armed conflict. The provisions of chapter 8 of the
Interim Constitution have to be observed in order for the hills to be approved by
Parliament. The bills are under consideration and the commissions are going to be set up.
There is no justification for questioning the mandates of the commissions that will be
formed as they are clearly manifested in the relevant provisions of the Interim Constitution
and the Comprehensive Peace Agreement.

6.2 The Nationa Human Rights Commission was established as a constitutional body
under article 132 of the Interim Congtitution. It has the duty to ensure the respect,
protection and promotion of human rights and their effective implementation. Its functions
include receiving petitions or complaints of human rights violations, conducting
independent inquiries and investigations and recommending action against perpetrators.
The effective implementation of these recommendations is a constitutional obligation
which the Government is committed to fulfilling. The author makes reference to an alleged
failure by the Government to act on the recommendation of the National Human Rights
Commission in the case of Mr. Sedhai. However, setting up a separate commission for a
single incident would not be appropriate or practical. Additionally, as the facts in question
occurred during the armed conflict, they must be addressed by the Truth and Reconciliation
Commission, in conformity with international practice on establishing the truth in such
cases, facilitating prosecution and reconciliation in society, and seeking a lasting peace.
Once the hills become law, due action will be taken in accordance with the provisions
contained therein.

6.3  The Government reiterates that the 100,000 rupees provided to the family of Mr.
Sedhai isinterim relief and that an additional relief package will be provided on the basis of
the recommendations made by the transitional justice mechanisms to be set up in the near
future.

6.4 As for the author’s observation that the proposed commissions are not judicial
bodies, the Government highlights the fact that they will be established under the
constitutional mandate and the Comprehensive Peace Agreement. The commission on
disappearances will also be created in accordance with the Supreme Court directive. These
commissions should facilitate the smooth management of conflict, including by
investigating grave human rights violations committed during the conflict and
recommending the level of relief to be provided to the families of those who disappeared.

6.5 With regard to the comment that torture is not defined as a crimina offence, the
1990 Congtitution states that no person in detention would be subjected to physical or
mental torture or be given any cruel, inhuman or degrading treatment and any person so
treated would be compensated in a manner determined by law. The 2007 Interim

5 On 14 March, 2013, Nepal’s President Ram Baran Y adav passed an ordinance creating a Truth and
Reconciliation Commission. On 1 April 2013, the Supreme Court suspended the application of the
ordinance pending further review, mainly on the grounds that the mandate of the Commission
included the possibility of amnesty for perpetrators of human rights violations.
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Congtitution states that such acts are punishable by law and that victims will be
compensated as determined by law. The 1996 Torture-related Compensation Act includes a
legal remedy and an ongoing law reform aims “to make the legal provisions against torture
more effective’.

6.6 The author has mentioned that she asked her niece to sign on her behalf. The
provisions of the Muluki Ain (General Code), 2020 Bikram Samvat, prohibit anyone from
signing for another person, even with the consent of the other person, and punish this
practice. It is not stated in the writ of habeas corpus that the signature was entered by the
niece and the author did not mention that she had any specific difficulty that prevented her
from signing. The State party also indicates that the claim that there was no ink isfalse.

6.7 The State party therefore considers that the case has no merit and that the claim
made by the author should be dismissed.

I ssues and proceedings before the Committee

Consideration of admissibility

7.1 Before considering any claim contained in a communication, the Human Rights
Committee must decide, in accordance with rule 93 of its rules of procedure, whether the
communication is admissible under the Optional Protocol to the Covenant.

7.2  Asrequired under article 5, paragraph 2 (a), of the Optional Protocol, the Committee
has ascertained that the same matter is not being examined under another procedure of
international investigation or settlement.

7.3  With respect to the requirement of exhaustion of domestic remedies, the Committee
notes that although the author filed a writ of habeas corpus with the Supreme Court in
December 2004, and again in September 2005, which brought her allegations to the
attention of the Ministry of Home Affairs, the Ministry of Defence, Chhauni Barracks,
Police Headquarters, Kathmandu District Administration Office, Kathmandu District Police
Office and Army Headquarters, no investigation of these allegations had been undertaken
by the State party eight years after the violations were brought to its attention. The
Committee notes that the reply received by the author after the second writ of habeas
corpus reiterated that the government authorities did not know the whereabouts of the
aleged victim and demanded the writ be dismissed, without providing any information on
steps taken to investigate the case. The Committee also notes that the State party did not
collaborate with the National Human Rights Commission, despite repeated attempts by the
Commission to obtain information. Additionally, the State party has not taken any concrete
action to investigate the whereabouts of Mr. Sedhai or to bring those responsible to justice
since his disappearance was reported to the authorities, despite the recommendations of the
Commission and directives from the Supreme Court to do so.

7.4  The Committee notes that the State party has provided no concrete information
about ongoing criminal proceedings in the present case, and that, on the contrary, all the
steps the author’s family has taken to ascertain whether an investigation was being carried
out point towards the absence of any such investigation or any significant progress in this
regard. From the information available to it, the Committee can therefore not conclude that
a crimina investigation is currently being carried out by the competent police or
prosecution authorities.

7.5  The Committee further notes the State party’s argument that the case of Mukhunda
Sedhai will be addressed in the transitiona justice framework which has still to be
established in conformity with the 2007 Interim Constitution and with the 2006
Comprehensive Peace Agreement. It also notes the author’s position that there is no
certainty that the relevant bills will passinto law and no clarity as to their consequences for
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victims.® The Committee considers that under the present circumstances, the author has
exhausted all available domestic remedies and that article 5, paragraph 2 (b), of the
Optiona Protocol does not preclude it from considering the communication.

7.6 Regarding the argument of the State party that the variations in the author’'s
signature in the documents she presented throughout the process cast doubt on the
authenticity of the complaint, the Committee considers that, taking into account the
author’s explanations, such variations are not sufficient to doubt the authenticity of the
communication submitted to the Committee.

7.7 The Committee therefore considers that the communication is admissible and
proceeds to the examination of the author’s allegations under articles 6 (para. 1), 7, 9 and
10 read aone and in conjunction with article 2 (para. 3) of the Covenant, and article 2
(para. 3) read alone.

Consideration of the merits

8.1 The Human Rights Committee has considered the communication in the light of all
the information made available to it by the parties, as provided for under article 5,
paragraph 1, of the Optional Protocol.

8.2 The Committee notes that, according to the author, her husband, Mr. Mukunda
Sedhai, was arrested on 19 December 2003 in a tea shop in Bhimsensthan, Kathmandu, by
four or five men in plain clothes, some of whom were armed. The Committee takes note
that Mr. Sedhai was known in the tea stall, where he regularly met other individuals from
Dhading District who were staying in Kathmandu. The Committee also notes that the
National Human Rights Commission conducted an investigation in 2005 and concluded
that Mr. Sedhai had been arrested and subsequently detained in Chhauni Barracks; this
information was subsequently confirmed by a witness, Mr. Dev Bahadur Maharjan.
Although Mr. Sedhai’s family still hopes to find him alive, the Committee understands the
author’s and her family’s fear, in view of his prolonged disappearance, that he may be
deceased. The Committee notes that the State party has produced no evidence refuting that
possibility. The Committee recalls that, in cases of enforced disappearance, the deprivation
of liberty followed by arefusal to acknowledge the deprivation of liberty or by concealment
of the fate of the disappeared person places him or her outside the protection of the law and
places his or her life at serious and constant risk, for which the State is accountable. In the
case at hand, the Committee notes that the State party has produced no evidence to indicate
that it has fulfilled its obligation to protect Mr. Sedhai’s life. Therefore the Committee
concludes that the State party has failed in its duty to protect Mr. Sedhai’ s life, in violation
of article 6, paragraph 1, of the Covenant.’

8.3 The Committee recognizes the degree of suffering involved in being held
indefinitely without contact with the outside world. It recallsits general comment No. 20 on
article 7, which recommends that States parties should make provision to ban
incommunicado detention.? The Committee notes that Mr. Sedhai was arrested on 19
December 2003, and that his whereabouts have not been known since 16 January 2004,

% Seefootnote5.

" See, inter alia, communication No. 1913/2009, Abushaala v. Libya, Views adopted on 18 March
2013, para. 6.2; communication No. 1753/2008, Guezout and Rakik v. Algeria, Views adopted on 19
July 2012, para. 8.4; communication No. 1779/2008, Mezine v. Algeria, Views adopted on 25 October
2012, para. 8.4; communication No. 1905/2009, Ouaghlissi v. Algeria, Views adopted on 26 March
2012, para. 7.4; and communication No. 1781/2008, Djebrouni v. Algeria, Views adopted on 31
October 2011, para. 8.4.

8 See the Committee’ s general comment No. 20 (1992) on article 7, para. 11.
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when a member of the army delivered the second and last |etter written by Mr. Sedhai to his
wife since his detention. The Committee further notes that witness statements indicate that
Mr. Sedhai was seriously beaten and tortured while detained in the Chhauni Barracks and
highlight that the detention conditions were inhuman and that torture and beatings were
commonplace there (see paras. 2.5 and 2.6 above). The Committee recalls that it isimplicit
in article 4, paragraph 2, of the Optional Protocol that the State party has a duty to
investigate in good faith all allegations of violations of the Covenant made against it and its
representatives and to furnish to the Committee the information available to it. In the
absence of any convincing explanations from the State party, due weight must be given to
the author’s allegations.® On the basis of the information at its disposal, and recalling that
article 7 allows no limitation, even in situations of public emergency,’® the Committee finds
that the acts of torture to which the author was exposed, his incommunicado detention and
enforced disappearance, as well as his conditions of detention, revea singular and
cumulative violations of article 7 of the Covenant with respect to Mr. Sedhai.™

84  The Committee also takes note of the anguish and distress caused by Mr. Sedhai’s
disappearance to the author and their two children, Anil and Anita Shedhai. The family
never obtained official confirmation of his detention. The Committee is therefore of the
opinion that the facts before it also revea a violation of article 7 of the Covenant, read
aone and in conjunction with article 2, paragraph 3, with regard to the author’s wife and
their two children.*

8.5  With regard to the aleged violation of article 9, the Committee notes the author’s
statement (see paras. 2.1 to 2.3 above) that Mr. Sedhai was arrested on 19 December 2003
by four or five men in plain clothes, without a warrant and without being informed of the
reasons for his arrest; that Mr. Sedhai was not informed of the criminal charges against him
and was not brought before a judge or other judicial authority, which would have enabled
him to challenge the legality of his detention; and that no officia information was given to
the author and her family regarding Mr. Sedhai’ s whereabouts or his fate. In the absence of
satisfactory explanations from the State party, the Committee finds a violation of article 9
with respect to Mr. Sedhai.*®

8.6  Regarding the complaint under article 10, paragraph 1, the Committee reiterates that
persons deprived of their liberty may not be subjected to any hardship or constraint other
than that resulting from the deprivation of liberty and that they must be treated with
humanity and respect for their dignity. In view of Mr. Sedhai’s incommunicado detention,
the information provided by witnesses with regard to the detention conditions in Chhauni

10
1

12

13

See communication No. 1295/2004, El Alwani v. Libyan Arab Jamahiriya, Views adopted on 11 July
2007, para. 6.5; communication No. 1422/2005, El Hassy v. Libyan Arab Jamahiriya, Views adopted
on 24 October 2007, para. 6.2; and communication No. 458/1991, Mukong v. Cameroon, Views
adopted on 21 July 1994, para. 5.1.

See article 4 of the Covenant.

See communication No. 1761/2008, Giri v. Nepal, Views adopted on 24 March 2011, para. 7.4;
Ouaghlissi v. Algeria (note 7 above), para. 7.5; Djebrouni v. Algeria (note 7 above), para. 8.5; El
Alwani v. Libyan Arab Jamahiriya (note 9 above), para. 6.5.

See Abushaala v. Libya (note 7 above), para. 6.4; Mezine v. Algeria (note 7 above), para. 8.6;
communication No. 1640/2007, El Abani v. Libyan Arab Jamahiriya, Views adopted on 26 July 2010,
para. 7.5.

See Mezinev. Algeria (note 7 above), para. 8.7; Ouaghlissi v. Algeria (note 7 above), para. 7.7; and
Djebrouni v. Algeria (note 7 above), para. 8.7.
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Barracks, and in the absence of information provided by the State party in that regard, the
Committee finds a violation of article 10, paragraph 1, of the Covenant.™

8.7  The author aso invokes article 2, paragraph 3, of the Covenant, under which States
parties are required to ensure that individuals have accessible, effective and enforceable
remedies for asserting the rights recognized in the Covenant. The Committee attaches
importance to the establishment by States parties of appropriate judicial and administrative
mechanisms for addressing claims of rights violations. It refers to its general comment No.
31 (2004), which indicates that the failure by a State party to investigate allegations of
violations could in itself give rise to a separate breach of the Covenant (para. 15). In the
current case, athough Mr. Sedhai’s family repeatedly contacted the competent authorities
regarding his disappearance, including judicia authorities such as the Police Headquarters,
the District Police and the Supreme Court of Nepal, al their efforts led to nothing, and the
State party failed to conduct a thorough and effective investigation into Mr. Sedhai’s
disappearance. Furthermore, the reference by the State party to procedures that have till
not been implemented (the Truth and Reconciliation Commission and the commission on
disappearances as mandated by the 2007 Interim Constitution of Nepal and the 2006
Comprehensive Peace Agreement) is not sufficient to consider that the author has had
access to an effective remedy. Additionally, the announcement by the State party that the
100,000 rupees received by the family of Mr. Sedhai asinterim relief will be complemented
by arelief package that should be determined on the basis of the recommendations made by
the same transitional justice mechanisms that are till pending implementation does not
guarantee the author an effective remedy either. The Committee therefore concludes that
the facts before it reveal a violation of article 2, paragraph 3, read in conjunction with
article 6, paragraph 1, article 7, article 9, and article 10, paragraph 1, with regard to Mr.
Sedhai and article 2, paragraph 3, read in conjunction with article 7 of the Covenant with
respect to the author and their two children, Anil and Anita Shedhai.

9. The Committee, acting under article 5, paragraph 4, of the Optional Protocol to the
International Covenant on Civil and Political Rights, is of the view that the information
before it discloses violations by the State party of article 6, paragraph 1; article 7; article 9;
article 10, paragraph 1; and article 2, paragraph 3, read in conjunction with article 6,
paragraph 1; article 7; article 9; article 10, paragraph 1, of the Covenant with regard to Mr.
Sedhai, and of article 7, read aone and in conjunction with article 2, paragraph 3, with
respect to the author and their two children.

10.  In accordance with article 2, paragraph 3, of the Covenant, the State party is under
an obligation to provide the author and his family with an effective remedy, including by:
(a) conducting a thorough and effective investigation into Mr. Sedhai’ s disappearance; (b)
providing the author and her family with detailed information about the results of its
investigation; (c) releasing him immediately if he is still being detained incommunicado;
(d) in the event that Mr. Sedhai is deceased, handing over his remains to his family; (e)
prosecuting, trying and punishing those responsible for the violations committed; and (f)
providing adequate compensation to the author and her children for the violations suffered
and to Mr. Sedhai, if he is still alive. The State party is aso under an obligation to take
steps to prevent similar violationsin the future.

11.  Bearing in mind that, by becoming a party to the Optional Protocol, the State party
has recognized the competence of the Committee to determine whether or not there has

14 See the Committee’ s general comment No. 21 (1992) on article 10, para. 3; Mezine v. Algeria (note 7
above), para. 8.8; communication No. 1780/2008, Zarz v. Algeria, Views adopted on 22 March 2011,
para. 7.8; and communication No. 1134/2002, Gorji-Dinka v. Cameroon, Views adopted on 17 March
2005, para. 5.2
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been a violation of the Covenant and that, pursuant to article 2 of the Covenant, the State
party has undertaken to ensure for al individuals within its territory or subject to its
jurisdiction the rights recognized in the Covenant and to provide an effective and
enforceable remedy when a violation has been established, the Committee wishes to receive
from the State party, within 180 days, information concerning the measures taken to give
effect to the Committee’s Views. The State party is aso requested to publish the present
Views and disseminate them broadly in the official languages of the State party.

[Adopted in English, French and Spanish, the English text being the original version.
Subsequently to be issued also in Arabic, Chinese and Russian as part of the present report.]
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Appendix

Individual opinion of Committee members Mr. Fabidn Omar Salvioli
and Mr. Victor Manuel Rodriguez-Rescia

1. We agree with the decision of the Human Rights Committee in communication No.
1865/2009, which established the international responsibility of the State for the violation
of articles 6 (para. 1), 7, 9 and 10 (para. 1), and article 2 (para. 3), read in conjunction with
articles 6 (para. 1), 7, 9 and 10 (para. 1), of the Covenant, with respect to Mukunda Sedhai,
and article 7, read separately and in conjunction with article 2 (para. 3), with respect to the
author and her two children.

2. However, we deeply regret that the Committee did not find a violation of article 16
of the Covenant, departing from its established jurisprudence on enforced disappearances.

3. In the present case, the Committee did not find a violation of article 16 of the
Covenant on the grounds that it had not been invoked by the author of the communication;
the Committee thereby failed to apply the legal principle of iura novit curia and
unjustifiably restricted its own competence in a way that is inappropriate for an
international body that protects human rights.

4, The enforced disappearance of the victim was established in the file submitted to the
Committee; the Committee has maintained a clear position since the adoption of its Views
in the case of Kimouche v. Algeria,® whereby the enforced disappearance of personsimplies
the violation of the right to recognition as a person before the law. In this regard, it pointed
out that “the Committee reiterates its settled jurisprudence, according to which the
intentional removal of a person from the protection of the law for a prolonged period of
time may constitute a refusal to recognize that person as a person before the law if the
victim was in the hands of the State authorities when last seen and if the efforts of his or her
relatives to obtain access to potentially effective remedies, including judicial remedies|...],
have been systematically impeded” .?

5. It is difficult to understand why, in the light of similar established facts, the
Committee draws different conclusions according to the legal arguments put forward by the
parties. In adopting this course of action, the Committee addresses the issues before it as if
the cases were governed by civil law rather than international human rights law. The
reluctance of the mgjority of the Committee to apply the principle of iura novit curia leads
to unreasonable results in the light of the established facts before it.

6. It should be noted that this alleged practice is not only based on a misconception but
is also applied inconsistently: the Human Rights Committee has itself on occasion applied
the principle of iura novit curia, although it has not mentioned it explicitly in its Views. In
recent years, there have been various examples of the Committee’s correct application of
the provisions of the Covenant, on the basis of the evidence, departing from the legal
arguments or the specific articles cited by the parties.

& See communication No. 1328/2004, Kimouche v. Algeria, Views adopted on 10 July 2007, para. 7.9.

P See communication No. 1781/2008, Berzig v. Algeria, Views adopted on 31 October 2011, para. 8.9.

¢ See communication No. 1390/2005, Koreba v. Belarus, Views adopted on 25 October 2010;
communication No. 1225/2003, Eshonov v. Uzbekistan, Views adopted on 22 July 2010, para. 8.3;
communication No. 1206/2003, R M. and S.I. v. Uzbekistan, Views adopted on 10 March 2010, paras.
6.3 and 9.2, with afinding of no violation; communication No. 1520/2006, Mwamba v. Zambia,
Views adopted on 10 March 2010; communication No. 1320/2004, Pimental et al. v. Philippines,
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7. The Committee should set clear guidelines in the future for the assessment of the
facts of the cases submitted to it, in order to apply the law; follow the best and most
coherent international approach, without restricting its own competence; apply without
hesitation the principle of iura novit curia when it is relevant; and avoid inconsistencies in
its jurisprudence — all with aview to adequately fulfilling its mandate to monitor respect for
and the guarantee of the rights set forth in the International Covenant on Civil and Political
Rights for persons under the jurisdiction of a State party to the Optional Protocol, under the
individual communications procedure.

[Done in English, French and Spanish, the Spanish text being the origina version.
Subsequently to be issued also in Arabic, Chinese and Russian as part of the present report.]

Views adopted on 19 March 2007, paras. 3 and 8.3; communication No. 1177/2003, llombe and
Shandwe v. Democratic Republic of the Congo, Views adopted on 17 March 2006, paras. 5.5, 6.5 and
9.1; communication No. 973/2001, Khalilova v. Tajikistan, Views adopted on 30 March 2005, para.
3.7; and communication No. 1044/2002, Shukurova v. Tajikistan, Views adopted on 17 March 2006,
para. 3.
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O. Communication No. 1873/2009, Alekseev v. Russian Federation
(Views adopted on 25 October 2013, 109th session)*

Submitted by: Nikolai Alekseev (not represented by
counsel)

Alleged victims: The author

Sate party: Russian Federation

Date of communication: 25 March 2009 (initial submission)

Subject matter: Right to peaceful assembly

Procedural issue: Same matter already being examined under

another procedure of international
investigation or settlement; exhaustion of
domestic remedies; level of substantiation of

claims

Substantive issues: Unjustified restrictions to the right of
peaceful assembly

Articles of the Covenant: 21

Article of the Optional Protocol: 2; 5, paragraphs 2 () and (b)

The Human Rights Committee, established under article 28 of the Internationa
Covenant on Civil and Political Rights,

Meeting on 25 October 2013,

Having concluded its consideration of communication No. 1873/2009, submitted to
the Human Rights Committee by Nikolai Alekseev under the Optional Protocol to the
International Covenant on Civil and Political Rights,

Having taken into account all written information made available to it by the author
of the communication and the State party,

Adopts the following:

Viewsunder article 5, paragraph 4, of the Optional Protocol

1. The author of the communication is Nikolai Alekseev, a Russian national born in
1977. He claims to be a victim of violation by the Russian Federation of his rights under
article 21 of the International Covenant on Civil and Political Rights.® The author is not
represented by counsel.

* The following Committee members participated in the examination of the present communication:
Mr. Yadh Ben Achour, Mr. Lazhari Bouzid, Mr. Ahmad Amin Fathalla, Mr. Cornelis Flinterman, Mr.
Yuji lwasawa, Mr. Walter K&lin, Ms. Zonke Zanele Mgjodina, Mr. Kheshoe Parsad Matadeen, Mr.
Gerad L. Neuman, Sir Nigel Rodley, Mr. Victor Manuel Rodriguez-Rescia, Mr. Fabian Omar
Salvioli, Ms. Anja Seibert-Fohr, Mr. Yuval Shany, Mr. Konstantine Vardzelashvili and Ms. Margo
Waterval.

! The Optional Protocol entered into force for the State party on 1 January 1992.
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Thefacts as submitted by the author

2.1  The author is a homosexua and a human rights activist. From 2006 to 2008, the
author, together with other activists, tried to organize a number of peaceful assemblies (gay
pride marches) in Moscow, which were all banned by the municipal authorities.

2.2 0On 11 July 2008, the author, together with two other activists, submitted a request to
the Prefect of the Central Administrative District of Moscow to hold a stationary meeting
— apicket —, in front of the Iranian Embassy in Moscow. The purpose of the gathering
was to express concern over the execution of homosexuals and minors in the Islamic
Republic of Iran and to cal for a ban on such executions. The author informed the
authorities of the purpose, date, time and place of the event, which was scheduled to take
place from 1 p.m. to 2 p.m. on 19 July 2008 in front of the Iranian Embassy, and which
would involve no more than 30 participants.

2.3 On the same date, the Deputy Prefect of the Central Administrative District of
Moscow refused to authorize the event, considering that the aim of the picket would trigger
“a negative reaction in society” and could lead to “group violations of public order which
can be dangerousto its participants”.

24  0On 16 July 2008, the author filed a complaint against this refusal with the Tagansky
District Court of Moscow. He argued that Russian law does not permit a blanket ban on
conducting a peaceful assembly, as long as the purpose of the assembly is in conformity
with constitutional values. He added that if the Prefecture had any serious grounds to
believe that the proposed picket would trigger mass riots, they should have arranged
sufficient police protection for participants of the assembly in order to secure the exercise
of their constitutional right to peaceful assembly.

25 On 18 September 2008, the Tagansky District Court rejected the complaint and
endorsed the municipal authority’s argument that it was impossible to ensure security of the
participants of the event and avoid riots, as the proposed event would provoke strong public
reaction. In the court’s opinion, the decision of 11 July 2008 was in conformity with both
national law and the provisions of the European Convention on Human Right and
Fundamental Freedoms. On 5 October 2008, the author appealed the judgement before the
Moscow City Court on cassation proceedings, but his appeal was rejected on 18 December
2008.

The complaint

3. The author claims that the State party violated his right to peaceful assembly as
protected by article 21 of the Covenant, as it imposed a blanket prohibition on the meeting
that he had intended to organize. The authorities' refusal was not imposed “in conformity
with the law” nor was it “necessary in a democratic society”. In particular, national law
clearly requires that the authorities take the necessary measures to ensure the security of the
participants in an assembly and to secure its peaceful conduct. Moreover, the restriction
imposed was not “necessary in a democratic society” and did not pursue any of the
legitimate aims mentioned in article 21 of the Covenant. The authorities' refusal to propose
an alternative location for the mass event in question and their assertion that they could not
provide sufficient police force to protect the participants, demonstrate that the authorities
real aim was to prevent the gay and leshian minority in Russia from becoming visible to the
public and from attracting public attention to their concerns. Finally, the fact that a minority
group’s ideas might “offend, shock or disturb” the majority and might provoke violent
opposition cannot justify a blanket ban on the expression of views of such groups by means
of peaceful assembly. On the contrary, the State party must protect peaceful assemblies of
minority groups against violent acts.
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State party’s observations on admissibility and merits

4.1 On 29 June 2009, the State party submitted its observations on admissibility and
merits. It recalls the facts of the case, and the proceedings engaged by the author. It further
notes that the author’s claims under article 21 of the Covenant are unfounded as the author
was refused permission to hold the picket in order to ensure public order. In this
connection, the State party notes that article 21 of the Covenant recognizes the right to
peaceful assembly, but also provides for restriction to that right in conformity with the law
in the interests of national security or public safety, public order, the protection of public
health or morals or the protection of rights and freedoms of others. Articles 31 and 55 of the
Congtitution of the Russian Federation guarantee the right to peaceful assembly with
similar restrictions to those set out in article 21 of the Covenant, and which are developed
in the Federal Law on Rallies, Meetings, Demonstrations, Marches and Picketing (Federal
Law on Mass Events). According to article 8, paragraph 1, of the Federal Law on Mass
Events, public mass events may be held at any place suitable for the purposes of the event
provided that such event does not endanger the security of persons participating in the event
in question. The State party further notes that on 18 September 2008, the Tagansky District
Court of Moscow concluded that in light of the negative public reaction towards such
pickets, the authorities would not have been able to fully ensure the security of persons
participating in such a mass event. The State party maintains that the authorities' refusal of
11 July 2008 was in line with the international norms and domestic legislation.

4.2 The State party adds that the author has not exhausted all domestic remedies as
required by article 5, paragraph 2 (b), of the Optional Protocol to the Covenant, as
according to articles 367, 376, 377 and chapter 41 of the Civil Procedure Code, the author
could have sought a supervisory review of the decisions of the national courts from the
Presidium of the Moscow City Court and thereafter, the Supreme Court.

Author’s comments on the State party’s observations

5.1  On 9 November 2009, the author notes that the State party has erroneously referred
to article 8 of the Federal Law on Mass Events. According to him, this provision guarantees
the right to hold a public event at any place suitable for its purposes. However, the
restrictions on holding public events are linked to the security considerations at a particular
place due to its characteristics, such as risk of collapse of a building, for example. Nothing
in the wording of this article suggests that its aim is to provide for general restrictions on
the right of peaceful assembly due to security considerations, as invoked by the State party.
Furthermore, the article referred to should, in any event, be interpreted in the context of
“ensuring realization of the congtitutionally mandated right of the citizens of the Russian
Federation to peaceful assembly [...], to hold rallies, meetings, demonstrations, marches
and picketing” as stated in the preamble of the Federal Law on Mass Events.

5.2  The author submits that if the authorities invoke security considerations as a reason
for refusing the holding of a mass event at a place or route proposed by the organizer, they
are obligated, under article 12 of the Federal Law on Mass Events, to suggest an alternative
place for the event. A different interpretation — such as placing the burden of identifying
an alternative location on the organizers — would lead to the conclusion that the law in
question lacks sufficient clarity and, therefore the restrictions on the right of freedom of
assembly would not be regarded as being applied “in conformity with the law” for purposes
of article 21 of the Covenant. According to the author, it is up to the authorities to suggest
an alternative place for a mass event if they have concerns regarding the security of the
participants.

5.3 Asto the State party’s comment regarding the exhaustion of domestic remedies, the
author points out that the supervisory review proceedings do not constitute an effective
remedy, as they do not ensure re-examination of the merits of the case under appeal by a
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panel of judges (the Presidium of the Moscow City Court or the Supreme Court).
According to article 381 of the Civil Procedure Code, such an appeal is considered by a
judge of the supervisory review court, who can reject it even without examining the case
file materials. It isonly if the judge finds the presented arguments convincing that he or she
may request the case file and, at his or her discretion, remit the case to the panel of judges
of the supervisory review court for consideration. In this regard, the author refers to a
similar case in 2007, where the complainant had appealed the refusal to hold arally for the
purpose of calling for tolerance towards sexual minorities under a supervisory review, but a
judge of the Supreme Court had concluded that the refusal was lawful as it was not possible
to ensure the participants safety, and decided not to grant a supervisory review of the case.
As his case concerned similar circumstances, the author submits that appealing through the
supervisory review process would have been futile and ineffective.

54  The author also requests the Committee to take into account the jurisprudence of the
European Court of Human Rights regarding the ineffectiveness of supervisory review
proceedings, due to the fact that the grounds for quashing the final judgements of lower
courts are not clear in the Civil Procedure Code, and the procedure is not directly accessible
to complainants. In addition, he notes the Committee’s concerns, after consideration of the
sixth periodic report of the Russian Federation under the Covenant, as to systematic
discrimination against individuals on the basis of their sexual orientation in the State party,
including prejudices by public officials (CCPR/C/RUS/CO/6 and Corr.1, para. 27).

5.5 On 2 December 2009, the author submitted additional information. In particular, the
author draws attention to the judgement of the European Court of Human Rightsin the case
Martynets v. Russia, in which the European Court assessed the effectiveness of the
supervisory review proceedings in force in the State party since 7 January 2008. It
concluded that the supervisory review proceedings in the State party could not be
considered a domestic remedy that had to be exhausted under article 35 of the European
Convention on Human Rights before lodging an application before the Court, since the
supervisory review proceedings in respect of legally binding judgements could be
conducted through multiple instances, with the ensuing risk that the case could go back and
forth from one instance to another for an indefinite period.?

State party’sfurther observations

6.1  On 29 September 2010, the State party reiterates the facts of the case and the actions
which the author undertook at the domestic level. It further reiterates that the author’s claim
under article 21 of the Covenant is unfounded and that similar restrictions on the enjoyment
of the right to peaceful assembly, as set out in that article, are also provided for in article 55
of the Constitution and in article 8 of the Federal Law on Mass Events. It recalls that article
8 of the Federal Law on Mass Events stipulates that a public event may be held at any place
suitable for the purpose of the event provided that the holding of the event does not
endanger the security of the participants. In this connection, the State party maintains that
the decision of the Deputy Prefect of the Central Administrative District of Moscow was
based on the consideration of the above-mentioned security aspect.

6.2 It aso reiterates that the author has failed to exhaust available domestic remedies
within the supervisory review proceedings, therefore the present communication is
inadmissible under article 5, paragraph 2 (b), of the Optional Protocol to the Covenant.

6.3  The State party adds that the author has abused the right to submit a communication,
as the same matter is being examined by another procedure of international investigation or

European Court of Human Rights, Martynets v. Russia, application No. 29612/09, decision of 5
November 2009 as to admissibility.
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settlement. In particular, it draws attention to the fact that on 29 January 2007, 14 February
2008 and 10 March 2009, the author submitted applications to the European Court of
Human Rights regarding the authorities' refusal to allow him to hold a mass event (gay
pride march) and picket concerning the rights of sexual minorities.® In this connection, it
submits that the complaints before the European Court and the present communication are
similar in nature as they have been submitted by the same person concerning the rights of
the same group of persons (belonging to sexual minorities) and the actions of the same
municipal authority.

Author’sfurther comments

7.1  On 1 November 2010, the author informed the Committee that on 21 October 2010
the European Court of Human Rights had adopted a judgement in his case,* concerning the
authorities' refusal to alow him hold events similar to the ones mentioned in the present
communication in 2006, 2007 and 2008. In that particular case, the European Court found a
violation of the author’s rights under article 11 of the European Convention on Human
Rights (right to peaceful assembly).

7.2 0On 30 November 2010, the author reiterated that the supervisory review proceedings
could not be considered as an effective remedy for the purposes of admissibility. Asto the
State party’ s argument that the present communication should be viewed as an abuse of the
right to complain because a similar matter was being examined by another international
procedure, the author submits that the present complaint is based on and concerns different
facts. The applications before the European Court of Human Rights concerned prohibitions
to hold pride marches or pickets proposed by the author as alternatives to a pride march,
while the present complaint concerns the prohibition to hold a picket protesting the
execution of homosexuals and minorsin the Isslamic Republic of Iran. Therefore, the author
considers that the present communication should be declared admissible under article 5 of
the Optional Protocol to the Covenant.

I ssues and proceedings before the Committee

Consideration of admissibility

8.1 Before considering any claim contained in a communication, the Human Rights
Committee must, in accordance with rule 93 of its rules of procedure, decide whether or not
the case is admissible under the Optional Protocol to the Covenant.

8.2  Asrequired under article 5, paragraph 2 (a), of the Optional Protocol, the Committee
shall ascertain whether the same matter is being examined under another procedure of
international investigation or settlement. In this regard, the Committee notes the State
party’ s argument that on 29 January 2007, 14 February 2008 and 10 March 2009, the author
submitted applications to the European Court of Human Rights regarding the State
authorities' refusal to allow the author to hold mass events and a picket concerning the
rights of sexual minorities and that they were registered by the European Court. The State
party submits that the complaints before the European Court and the present
communication are of a similar nature as they have been submitted by the same person,
concern the rights of the same group of persons (belonging to sexual minorities) and
concern the actions of the same authorities. The Committee further notes the author’s

The applications are registered with the European Court of Human Rights under Nos. 4916/07;
25924/08 and 14500/09.

4 See European Court of Human Rights, Alekseev v. Russia, applications Nos. 4916/07; 25924/08 and
14500/09.
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explanation that the applications before the European Court of Human Rights concerned
different factual circumstances, namely the prohibition to hold pride marches or pickets
proposed by the author as an alternative to a pride march, in the years 2006 to 2008, while
the present complaint concerns the prohibition to hold a picket protesting the execution of
homosexuals and minorsin the Islamic Republic of Iran.

8.3  The Committee recalls that the concept of “the same matter” within the meaning of
article 5, paragraph (a), of the Optional Protocol is understood as including the same
authors, the same facts and the same substantive rights.® The Committee notes that it is
clear from the available information on the case file that the author’s applications to the
European Court of Human Rights concern the same person and relate to the same
substantive rights as those invoked in the present communication. However, the Committee
observes that the respective applications before the European Court do not relate to the
same facts, that is, the particular event referred to in the present communication.
Consequently, the Committee considers that it is not precluded by article 5, paragraph 2 (a),
of the Optional Protocol from examining the present communication for purposes of
admissibility.

84  With regard to the requirement laid down in article 5, paragraph 2 (b), of the
Optiona Protocol, the Committee takes note of the State party’s argument that the author
failed to exhaust available domestic remedies within the supervisory review proceedings,
therefore the communication is inadmissible. In this respect, the Committee notes that the
author appealed to the Moscow City Court, which upheld the lower court’s decision. The
Committee refers to its case law, according to which supervisory review proceedings
against court decisions which have entered into force constitute an extraordinary remedy,
dependent on the discretionary power of a judge or prosecutor,® and which do not need to
be exhausted for purposes of admissibility. In the absence of any other pertinent
information on file, the Committee considers that it is not precluded by article 5, paragraph
2 (b), of the Optional Protocol, from examining the present communication.”

8.5  The Committee considers that the author has sufficiently substantiated, for purposes
of admissibility, his claim under article 21 of the Covenant. It declares the communication
admissible and proceeds to its examination on the merits.

Consideration of the merits

9.1 The Human Rights Committee has considered the present communication in the
light of all the information received, in accordance with article 5, paragraph 1, of the
Optiona Protocol.

9.2 The first issue before the Committee is whether the State party’s authorities
restriction of the author’s right to peaceful assembly was permissible under any of the
criteriacontained in article 21 of the Covenant.

9.3 The Committee recalls that the right of peaceful assembly, as guaranteed under
article 21 of the Covenant, is essential for the public expression of a person’s views and

See for example, communication No. 1002/2001, Wallmann et al. v. Austria, Views adopted on 1
April 2004, para. 8.4.

See, inter alia, communications No. 836/1998, Gelazauskas v. Lithuania, Views adopted on 17 March
2003, and No. 1537/2006, Gerashchenko v. Belarus, decision of inadmissibility adopted on 23
October 20009.

See for example, communication No. 1866/2009, Chebotareva v. the Russian Federation, Views
adopted on 26 March 2012, para. 8.3.
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opinions, and indispensable in a democratic society.® It also recalls that States parties must
put in place effective measures to protect against attacks aimed at silencing those exercising
their right to freedom of expression by means of an assembly.® A restriction of the right of
peaceful assembly is permissible only if it is (&) in conformity with the law, and (b)
necessary in a democratic society in the interests of national security or public safety,
public order, the protection of public health or morals or the protection of the rights and
freedoms of others.

9.4  Inthe present case, the Committee observes that both the State party and the author
agree that the denia of permission to hold a picket from 1 p.m. to 2 p.m. on 19 July 2008 in
front of the Iranian Embassy in Moscow was an interference with the author’s right of
assembly, but the parties disagree as to whether it was a permissible restriction.

9.5 The Committee also notes that the State party defends the denia of permission to
hold the picket concerned as necessary in the interest of public safety. Although the author
contends that the safety rationale was a pretext for denying the permit, the Committee finds
it unnecessary to evaluate this factual allegation, because the author’s claim under article 21
can be decided on the assumption that the challenged restriction was motivated by concern
for public safety.

9.6  The Committee notes that permission for the author’ s proposed picket was denied on
the sole ground that the subject it addressed, namely, advocacy of respect for the human
rights of persons belonging to sexual minorities, would provoke a negative reaction that
could lead to violations of public order. The denial had nothing to do with the chosen
location, date, time, duration or manner of the proposed public assembly. Thus the decision
of the Deputy Prefect of the Central Administrative District of Moscow of 11 July 2008
amounted to a rejection of the author’s right to organize a public assembly addressing the
chosen subject, which is one of the most serious interferences with the freedom of peaceful
assembly. The Committee notes that freedom of assembly protects demonstrations
promoting ideas that may be regarded as annoying or offensive by others and that, in such
cases, States parties have a duty to protect the participants in such a demonstration in the
exercise of their rights against violence by others. It also notes that an unspecified and
general risk of a violent counterdemonstration or the mere possibility that the authorities
would be unable to prevent or neutralize such violence is not sufficient to ban a
demonstration. The State party has not provided the Committee with any information in the
present case to support the claim that a “ negative reaction” to the author’s proposed picket
by members of the public would involve violence or that the police would be unable to
prevent such violence if they properly performed their duty. In such circumstances, the
obligation of the State party was to protect the author in the exercise of his rights under the
Covenant and not to contribute to suppressing those rights. The Committee therefore
concludes that the restriction on the author’s rights was not necessary in a democratic
society in the interest of public safety, and violated article 21 of the Covenant.

9.7 In light of this conclusion, the Committee decides not to examine the author’'s
additional claim that the denial of permission was not in conformity with the law on the
grounds that the national law referred only to safety concerns such as the risk of collapse of

8 See communication No. 1948/2010, Turchenyak et al v. Belarus, Views adopted on 24 July 2013,
para. 7.4.

See the Commiittee’ s general comment No. 34 (2011) on freedoms of opinion and expression, para.
23, Official Records of the General Assembly, Sixty-sixth Session, Supplement No. 40, vol. | (A/66/40
(Val. 1)), annex V. The Committee notes that although general comment No. 34 refersto article 19 of
the Covenant, it also provides guidance with regard to elements of article 21. See communication No.
1790/2008, Govsha et al. v. Belarus, Views adopted 27 July 2012, para. 9.4.
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a building, and that it obliged the authorities to designate an alternative location for the
assembly when they rejected the original application.

10. The Human Rights Committee, acting under article 5, paragraph 4, of the Optional
Protocol to the International Covenant on Civil and Political Rights, is of the view that the
facts before it disclose aviolation of the author’ s right under article 21 of the Covenant.

11.  In accordance with article 2, paragraph 3 (a), of the Covenant, the State party is
under an obligation to provide the author with an effective remedy, including adequate
compensation and reimbursement of any legal costs paid by him. The State party is also
under an obligation to take stepsto prevent similar violationsin the future.

12.  Bearing in mind that, by becoming a party to the Optional Protocol, the State party
has recognized the competence of the Committee to determine whether there has been a
violation of the Covenant or not and that, pursuant to article 2 of the Covenant, the State
party has undertaken to ensure to al individuals within its territory or subject to its
jurisdiction the rights recognized in the Covenant and to provide an effective and
enforceable remedy when a violation has been established, the Committee wishes to receive
from the State party, within 180 days, information about the measures taken to give effect
to the Committee’s Views. The State party is aso requested to publish the present Views
and to have them widely disseminated in the official language of the State party.

[Adopted in English, French and Spanish, the English text being the original version.
Subsequently to be issued also in Arabic, Chinese and Russian as part of the present report.]
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P. Communication No. 1874/2009, Mihoubi v. Algeria
(Views adopted on 18 October 2013, 109th session)*

Submitted by: Rabiha Mihoubi, represented by Track
Impunity Always (TRIAL)

Alleged victims: Nour-Eddine Mihoubi (the author’s son) and
the author herself

Sate party: Algeria

Date of communication: 4 March 2009 (initial submission)

Subject matter: Enforced disappearance

Procedural issue: Exhaustion of domestic remedies

Substantive issues: Right to life, prohibition of torture and cruel

and inhuman treatment, right to liberty and
security of person, respect for the inherent
dignity of the human person, right to
recognition as a person before the law and
right to an effective remedy

Articles of the Covenant: 2 (para. 3), 6, 7, 9 (paras. 1to 4), 10 and 16

Article of the Optional Protocol: 5 (para. 2 (b))

The Human Rights Committee, established under article 28 of the Internationa
Covenant on Civil and Political Rights,

Meeting on 18 October 2013,

Having concluded its consideration of communication No. 1874/2009 submitted to
the Human Rights Committee by Rabiha Mihoubi under the Optional Protocol to the
International Covenant on Civil and Political Rights,

Having taken into account all written information made available to it by the author
of the communication and the State party,

Adopts the following:
Viewsunder article 5, paragraph 4, of the Optional Protocol

1.1  The author of the communication, which is dated 4 March 2009, is Rabiha Mihoubi,
an Algerian citizen born on 13 March 1933. She claims that her son Nour-Eddine Mihoubi,

* The following members of the Committee took part in the consideration of this communication: Mr.
Y adh Ben Achour, Ms. Christine Chanet, Mr. Ahmad Amin Fathalla, Mr. Cornelis Flinterman, Mr.
Yuji lwasawa, Mr. Walter Kalin, Ms. Zonke Zanele Majodina, Mr. Kheshoe Parsad Matadeen, Mr.
Gerald L. Neuman, Sir Nigel Rodley, Mr. Victor Manuel Rodriguez-Rescia, Mr. Fabian Omar
Salvioli, Ms. Anja Seibert-Fohr, Mr. Yuval Shany, Mr. Konstantine Vardzelashvili and Ms. Margo
Waterval.

Pursuant to rule 90 of the Committee’s rules of procedure, Committee member Mr. Lazhari Bouzid
did not take part in the consideration of the present communication.

Thetext of the two individua opinions by Mr. Salvioli and Mr. Rodriguez-Rescia and by Mr.
Neuman are appended to the present Views.
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an Algerian national born on 15 March 1962, is a victim of violations by Algeria of articles
2 (para. 3), 6, 7, 9, 10 and 16 of the Covenant. She also claims that she herself isavictim of
aviolation of articles 2 (para. 3) and 7 of the Covenant. The author is represented by Track
Impunity Always (TRIAL).

12 On 4 June 2009, the Committee, through its Special Rapporteur on new
communications and interim measures, decided not to consider the admissibility and the
merits of the case separately.

The facts as submitted by the author

21 At 4 pm. on 27 January 1993, Nour-Eddine Mihoubi and his brother Hocine
Mihoubi were arrested by local police officers at the latter’'s home in Diss (Bou Saéda).
Hocine Mihoubi was released the following day. He immediately informed the author, who
travelled to Bou Sadda without delay. She tried in vain to obtain information from the
police but the officers claimed to know nothing about Nour-Eddine Mihoubi’s arrest.

2.2 Nour-Eddine Mihoubi was initially held at the Bou Saéda police station. He was
detained there for 11 days before being transferred to the police of the wilaya of Algiers.
According to information that his family received in 1995 through former fellow inmates,
he was then taken to the Chéateauneuf detention centre, where he was allegedly held
incommunicado for 18 months. The same sources claim that he was subjected to torture
during his detention in Chéteauneuf and that his health seriously deteriorated as a resullt.
Thereafter his family was unable to ascertain his whereabouts and failed either to establish
contact with him or to obtain any news about him from the Algerian authorities.

2.3  Theauthor filed a complaint about her son’s abduction with the public prosecutor in
Bou Saéda. It was in connection with this complaint that, three and a half years after the
disappearance of Nour-Eddine Mihoubi, on 22 July 1996, the assistant prosecutor of Bou
Sadda expressly acknowledged that the Bou Saéda local police had indeed arrested Nour-
Eddine Mihoubi and that he had been transferred to the custody of the police of the wilaya
of Algierson 7 February 1993. However, the investigations carried out at the request of the
public prosecutor failed to come up with any indication as to where Nour-Eddine Mihoubi
might be, what might have happened to him when he was in the custody of the security
services, or why he had been arrested.

24  Nour-Eddine Mihoubi’s father, Mohamed Mihoubi, aso contacted the public
prosecutor of Algiers to inform him of his son’s abduction. In addition, he wrote to a
number of national authorities who were in a position to provide assistance, including the
President of the Republic and the Minister of Justice. On 21 October 1995, with no word
from the authorities concerned, Mohamed Mihoubi again petitioned the public prosecutor
of Algiers, the Minister of Justice and the President of the Republic, but these petitions also
met with no response.

25 The Mihoubi family subsequently submitted a request to trace the victim to the
National Human Rights Observatory (ONDH). The only response the family received was a
letter dated 12 May 1996 in which they were informed that Nour-Eddine Mihoubi was
wanted under prosecutor’s arrest warrant No. 25/93 and investigating judge’s arrest warrant
No. 143/93, issued by the Special Court on 31 March 1993, that is, two months after his
arrest.

2.6  On 16 January 2000, the local police of Bourouba sent an unsubstantiated summons
to the author, asking her to present herself the following day at the headquarters of the
Inspectorate-General of the Directorate-General of National Security in Algiers. It
subsequently transpired that the intention was to take a statement from her, as the mother of
the disappeared person, about her son’s abduction and disappearance. The members of the
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family were never contacted again for the purpose of the inquiry and never received any
indication that any form of investigation was actually under way.

2.7 When the National Advisory Commission for the Promotion and Protection of
Human Rights was established to replace the National Human Rights Observatory, Nour-
Eddine Mihoubi’s family also petitioned this institution. The family’s complaint was
registered on 28 September 2002. This petition also failed to shed any light on the fate of
the missing person.

2.8  Nour-Eddine Mihoubi’s case was aso referred to the Working Group on Enforced
or Involuntary Disappearances, which asked the Government of Algeriato initiate a search
for the victim. To date, however, the State party has failed to act upon this request or to
shed any light on Nour-Eddine Mihoubi’s case.

2.9 0On 9 March 2006, the family began the process of obtaining an official declaration
of death pursuant to Ordinance No. 06-01 of 27 February 2006 implementing the Charter
for Peace and National Reconciliation, and the national gendarmerie of Bouroubain Algiers
issued a certificate of disappearance for Nour-Eddine Mihoubi on 12 April 2007.

The complaint

3.1 The author maintains that her son was a victim of enforced disappearance, in
violation of articles 2 (para. 3), 6 (para. 1), 7, 9 (paras. 1-4), 10 (para. 1) and 16 of the
Covenant. The author also maintains that she herself is a victim of a violation of article 7,
read alone and in conjunction with article 2 (para. 3), of the Covenant.

3.2 Nour-Eddine Mihoubi’s arrest by agents of the State party was followed by a refusal
to acknowledge his deprivation of liberty and the concealment of his fate. His prolonged
absence and the circumstances and context of his arrest suggest that he died in custody.
Invoking the Committee’s general comment No. 6 (1982) on article 6, the author claims
that incommunicado detention is highly likely to result in a violation of the right to life,
since victims are at the mercy of their jailers who, by the very nature of the circumstances,
are subject to no oversight. Even in the event that disappearance does not lead to the worst,
the threat to the person’s life at the time congtitutes a violation of article 6, insofar as the
State has failed in its duty to protect the fundamental right to life. That was compounded by
the fact that no effort was made to conduct an investigation into Nour-Eddine Mihoubi’s
fate. The author therefore considers that the State party has violated article 6, read alone
and in conjunction with article 2, paragraph 3, of the Covenant.

3.3 Referring to the Committee’s jurisprudence, the author maintains that the mere fact
of subjection to enforced disappearance constitutes inhuman or degrading treatment.
Consequently, the anguish and suffering caused by Nour-Eddine Mihoubi’s indefinite
detention and complete lack of contact with his family or the outside world amount to
treatment which is contrary to article 7 of the Covenant. In addition, Nour-Eddine Mihoubi
islikely to have been subjected to torture in the Chateauneuf detention centre. All detainees
who survived this centre have claimed to have been tortured, to have witnessed sessions of
torture inflicted upon their fellow inmates and to have experienced atruly horrific ordeal. It
therefore seems more than likely that Nour-Eddine Mihoubi, who was held there for over a
year, suffered the same fate. Moreover, several prisoners who came into contact with himin
the detention centre have informed his family that he suffered extreme abuse at the hands of
his jailers that has to be classified as torture. They added that his health seriously
deteriorated as aresult of this abuse. The author also considers that her son’s disappearance
congtituted and continues to congtitute for herself and the rest of her family a paralysing,
painful and distressing ordeal given that they know nothing of his fate or, if he isin fact
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dead, of the circumstances of his death and where he is buried. In view of the Committee’s
jurisprudence on the issue,* the author concludes that the State party has also violated her
rights under article 7, read adone and in conjunction with article 2, paragraph 3, of the
Covenant.

3.4  The author notes that the authorities approached by the Mihoubi family denied
holding the victim. It was not until July 1996 that the public prosecutor finally
acknowledged Nour-Eddine Mihoubi’s arrest and detention, albeit without providing his
relatives with any information about his whereabouts or his fate. The family learned that he
had been transferred to Chateauneuf detention centre through an unofficial, indirect source.
Accordingly, the author submits that the State party has acted in violation of article 9,
paragraph 1, of the Covenant, since Nour-Eddine Mihoubi was arrested on 27 January 1993
without a warrant and without being informed of the reasons for his arrest. No member of
his family has seen him or been able to communicate with him since the release of his
brother. He was not at any time informed of the criminal charges against him, in violation
of article 9, paragraph 2. Moreover, he was not brought before a judge or other judicial
authority, either at the start of the lawful period of police custody or when it ended. The
document issued by the assistant prosecutor of the court of Bou Sadda does not mention
that Nour-Eddine Mihoubi was brought before the prosecutor before being transferred to
the custody of Algiers police, even though he had spent 11 days in police custody. In any
event, recalling that incommunicado detention per se may constitute a violation of article 9,
paragraph 3, the author concludes that this provision was violated in her son’s case. In
conclusion, as Nour-Eddine Mihoubi has been denied the protection of the law during the
entire period of his indefinite detention, he has never been able to institute proceedings to
contest the lawfulness of his detention or seek his release through the courts, in violation of
article 9, paragraph 4, of the Covenant.

3.5 Theauthor aso maintains that, given hisincommunicado detention, her son was not
treated with humanity and with respect for the inherent dignity of the human person, in
violation of article 10, paragraph 1, of the Covenant.

3.6 The author aso claims that, as a victim of enforced disappearance, Nour-Eddine
Mihoubi was denied the protection of the law, in violation of article 16 of the Covenant.

3.7  The author maintains that, since al the steps she took to ascertain her son’s fate
were fruitless, the State party did not fulfil its obligation to guarantee Nour-Eddine Mihoubi
an effective remedy, since it should have conducted a thorough and effective investigation
into his disappearance and should have kept the family informed of the results of its
investigations. The absence of an effective remedy is compounded by the fact that a total
and general amnesty was declared following the promulgation on 27 February 2006 of
Ordinance No. 06-01 implementing the Charter for Peace and National Reconciliation,
which prohibits, on pain of imprisonment, the pursuit of legal remedies to shed light on the
most serious crimes, such as enforced disappearances, guaranteeing impunity to the
individuals responsible for violations. This amnesty law is in breach of the Stat€'s
obligation to investigate serious violations of human rights and of victims' right to an
effective remedy. The author concludes that the State party has violated article 2, paragraph
3, of the Covenant with regard to herself and her son.

3.8  Asto the exhaustion of domestic remedies, the author stresses that all her efforts and
those of her family have been to no avail. The family repeatedly petitioned any institution
that was in a position to help them, including the National Human Rights Observatory
(which subsequently became the National Advisory Commission for the Promotion and
Protection of Human Rights), the Minister of Justice and the President of the Republic.

1 Communication No. 959/2000, Bazarov v. Uzbekistan, Views adopted on 14 July 2006, para. 8.5.
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None of those institutions responded to their petitions, in spite of the judicia authorities
acknowledgement, in July 1996, that Nour-Eddine Mihoubi had indeed been arrested and
detained by the Bou Saéda local police. Nour-Eddine Mihoubi’s family has at all times
acted with diligence, the author having duly responded to the summons addressed to her.
However, the investigations have never managed to shed light on the fate of Nour-Eddine
Mihoubi. The conclusions sent to his family are not only incomplete but also incongruous,
since, according to the letter from the Observatory dated 12 May 1996, an arrest warrant
had supposedly been issued for Nour-Eddine Mihoubi when at the time he had already been
in the security forces' custody for two months. It must therefore be concluded, in the light
of the foregoing, that al the appeals made by Nour-Eddine Mihoubi’s family were futile
and ineffective in that they were unable to give them satisfaction.

3.9 Inaddition, the author submits that she no longer has the legal right to take judicial
proceedings since the promulgation of Ordinance No. 06-01 implementing the Charter for
Peace and National Reconciliation. Not only did all the remedies sought by the author
prove futile and ineffective, they are now also totally unavailable.

State party’s observations

4.1 On 29 May 2009, the State party contested the admissibility of the communication
in a “background memorandum on the inadmissibility of communications submitted to the
Human Rights Committee in connection with the implementation of the Charter for Peace
and National Reconciliation”. The State party is of the view that communications
incriminating public officials, or persons acting on behalf of public authorities, in enforced
disappearances during the period in question, that is, from 1993 to 1998, should be
considered in the context of the sociopolitical and security conditions that prevailed in the
country during a period when the Government was struggling to combat terrorism.

4.2  During that period the Government was obliged to combat groups that were not
formally organized. Consequently, there was some confusion in the manner in which a
number of operations were carried out among the civilian population, and it was difficult
for civilians to distinguish between the actions of terrorist groups and those of the security
forces. There are numerous explanations for cases of enforced disappearance but, according
to the State party, they cannot be blamed on the Government. Data documented by many
independent sources indicate that the concept of disappearance in Algeria during the period
in question covers six distinct scenarios, none of which can be blamed on the Government.
The first scenario concerns persons reported missing by their relatives who had gone
underground of their own accord in order to join an armed group and had asked their
families to claim that they had been arrested by the security services as a way of “covering
their tracks’ and avoiding “harassment” by the police. The second scenario concerns
persons who were reported missing after their arrest by the security services but used this
situation as an opportunity to go underground upon their release. The third scenario
concerns missing persons who had been abducted by armed groups but who, because their
abductors were either not identified or had used uniforms or identification documents
unlawfully obtained from police officers or soldiers, were incorrectly identified as being
members of the armed forces or security services. The fourth scenario concerns persons
who had actually taken the decision to leave their homes and in some cases al so the country
because of persona problems or family disputes. The fifth scenario concerns persons
reported missing by their families who were actually wanted terrorists who had been killed
and buried in the maquis following clashes between rival armed groups. Finaly, the sixth
scenario concerns persons reported missing who were in fact living in Algeria or abroad
under false identities created viaa vast network of document forgers.

4.3  The State party stresses that it was in view of the diversity and complexity of the
situations covered by the concept of disappearance that the Algerian legislature, following
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the referendum on the Charter for Peace and National Reconciliation, recommended a
comprehensive approach to the issue of the disappeared under which the cases of al
persons who had disappeared during the “national tragedy” would be considered, dl
victims would be offered support to help them to overcome the ordeal and all victims of
disappearance and their beneficiaries would be entitled to redress. According to statistics
prepared by the Ministry of the Interior, 8,023 disappearances have been reported and 6,774
cases have been considered, of which 5,704 have been approved for compensation, 934
have been rejected and 136 are pending a decision. A total of 371,459,390 Algerian dinars
has been paid out in compensation to al the victims concerned. In addition, a total of
1,320,824,683 Algerian dinars has been paid out in monthly pensions.

4.4  The State party further argues that not all domestic remedies have been exhausted.
The State party observes that, as may be seen from the author’s statements, she has sent
letters to political and administrative authorities, petitioned advisory and mediation bodies
and submitted requests for assistance to representatives of the prosecution service but has
not actualy initiated legal proceedings and seen them through to their conclusion by
availing herself of all available remedies of appea and cassation. Of al these authorities,
only the representatives of the prosecution service are authorized by law to open a
preliminary inquiry and refer a case to the investigating judge. Under the Algerian legal
system, it is the public prosecutors who receive complaints and institute criminal
proceedings where these are warranted. However, in order to protect the rights of victims
and their beneficiaries, the Code of Criminal Procedure authorizes the latter to sue for
damages by filing a complaint with the investigating judge. In this case, it is the victim, not
the prosecutor, who initiates criminal proceedings by bringing the matter before the
investigating judge. This remedy, which is provided for in articles 72 and 73 of the Code of
Criminal Procedure, has not been used, despite the fact that it would have enabled the
victims to institute criminal proceedings and force the investigating judge to initiate an
investigation, even if the prosecution service had decided otherwise.

45 The State party aso notes the author’s contention that the adoption by referendum of
the Charter for Peace and National Reconciliation and its implementing legislation — in
particular article 45 of Ordinance No. 06-01 — makes it impossible to maintain that there
exist effective and available domestic remedies in Algeria to which the families of victims
of disappearance might have recourse. On this basis, the authors believed they were under
no obligation to bring the matter before the relevant courts, thereby prejudging the courts
position and findings in respect of the application of the Ordinance. However, the authors
cannot invoke this Ordinance and its implementing legislation as a pretext for failing to
ingtitute the legal proceedings available to them. The State party recalls the Committee’s
jurisprudence to the effect that a person’s subjective belief in, or presumption of, the futility
of a remedy does not exempt that person from the requirement to exhaust all domestic
remedies.?

4.6 The State party then turns its attention to the nature, principles and content of the
Charter for Peace and National Reconciliation and its implementing legislation. It stresses
that, in accordance with the principle of the inalienability of peace, which has become an
international right to peace, the Committee should support and consolidate peace and
encourage national reconciliation so that States affected by internal crises can rebuild. The
State party adopted the Charter as part of this national reconciliation effort, and its
implementing Ordinance establishes legal measures for the discontinuance of crimina
proceedings and the commutation or remission of sentences for any person who is found
guilty of acts of terrorism or who benefits from the provisions of the legidation on civil

The State party cites communication No. 210/1986 and communication No. 225/1987, Pratt and
Morgan v. Jamaica, Views adopted on 6 April 1989.
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dissent, except for persons who have committed or been accomplices in mass killings, rapes
or bombings in public places. The Ordinance also prescribes measures to help address the
issue of disappearances by introducing a procedure for filing ajudicia declaration of death,
which entitles beneficiaries to receive compensation as victims of the “national tragedy”.
Social and economic measures have also been put in place, including the provision of
assistance with finding a job or compensation for all persons considered victims of the
“nationa tragedy”. Lastly, the Ordinance prescribes political measures. these include a ban
on holding political office for any person who exploited religion in the past in a way that
contributed to the “national tragedy”, and declaring inadmissible any proceedings brought
against individuals or groups who are members of any branch of Algeria’s defence and
security forces for actions undertaken to protect persons and property, safeguard the nation
and preserve the ingtitutions of the Republic.

4.7  The sovereign people of Algeria have, according to the State party, agreed to a
process of national reconciliation as the only way to heal the wounds inflicted. The
proclamation of the Charter for Peace and National Reconciliation reflects a desire to avoid
confrontation in the courts, media outpourings and political score settling. The State party is
therefore of the view that the author's allegations are covered by the comprehensive
domestic settlement mechanism provided for in the Charter.

48 The State party asks the Committee to note the similarities between the facts and
situations described by authors, and between the sociopolitical and security contexts in
which they occurred; to note that the authors have failed to exhaust all domestic remedies;
to note that the authorities of the State party have established a comprehensive domestic
mechanism for processing and settling the cases referred to in these communications
through measures designed to achieve peace and national reconciliation that are consistent
with the principles of the Charter of the United Nations and subsequent covenants and
conventions; to find these communications inadmissible; and to request that authors seek
the appropriate remedy.

The author’scomments on the State party’s submission

5.1 In her comments of 25 April 2013, the author considers that the State party’s
adoption of domestic legidative and administrative measures to support the victims of the
“national tragedy” cannot be invoked at the admissibility stage to prohibit individuals
subject to its jurisdiction from using the procedure provided for under the Optional
Protocol. In the case in point, the legidlative measures adopted are themselves a violation of
the rights enshrined in the Covenant, as the Committee has previously observed.?

5.2 The author recalls that Algeria's declaration of a state of emergency on 9 February
1992 does not affect people’s right to submit individual communications to the Committee.
The author therefore considers that the State party’ s observations on the appropriateness of
the communication do not constitute a ground for inadmissibility.

5.3 Asto the State party’s argument that the requirement to exhaust domestic remedies
calls on the author to institute criminal proceedings by filing a complaint with the
investigating judge, in accordance with articles 72 ff. of the Code of Criminal Procedure,
the author refers to the Committee’s jurisprudence,* and considers that, given the serious
nature of the alleged offences, the fact that the family did not sue for damages cannot be

% Concluding observations of the Human Rights Committee, Algeria, CCPR/C/DZA/CO/3, (12
December 2007), paras. 7, 8 and 13. Communication No. 1588/2007, Daouia Benaziza v. Algeria,
Views adopted on 26 July 2010, para. 9.2; and concluding observations of the Committee against
Torture, Algeria, CAT/C/DZA/COI3, 16 May 2008, paras. 11, 13 and 17.

4 Communication No. 1588/2010, Benaziza v. Algeria, Views adopted on 27 July 2010, para. 8.3.
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invoked as a means to offset the lack of the criminal proceedings that should have been
initiated by the State party on its own initiative. Both the judicia and the government
authorities were informed of the disappearance of Nour-Eddine Mihoubi but the
circumstances surrounding his disappearance, as well as his current whereabouts, remain
unknown. The State party has not fulfilled its duty to investigate and establish the facts
about all serious violations of human rights.

54  Asto the State party’s argument that mere “subjective belief or presumption” does
not exempt the author of a communication from the requirement to exhaust all domestic
remedies, the author cites articles 45 and 46 of Ordinance 06-01. The State party has not
convincingly demonstrated how suing for damages would have enabled the competent
courts to receive and investigate the complaint, since this would involve violating article 45
of the Ordinance, or how the author could have been guaranteed immunity from
prosecution under article 46 of the Ordinance. A reading of these provisions leads to the
conclusion that any complaint regarding the violations suffered by the author and her son
would be not only declared inadmissible but also treated as a criminal offence. The author
notes that the State party fails to provide an example of any case which, despite the
existence of the above-mentioned Ordinance, has led to the effective prosecution of the
perpetrators of human rights violationsin asimilar case.

5,5  With regard to the merits of the communication, the author notes that the State party
has simply listed the general scenarios in which the victims of the “national tragedy” might
have disappeared. Such general observations do not dispute the allegations made in the
present communication. Furthermore, the comments are listed in the same way as in a
number of other cases, thus demonstrating the State party’s continuing unwillingness to
consider such cases individually and to accept its responsibility to the author of this
communication, for the suffering that she and her family have endured.

5.6  The author invites the Committee to consider her allegations substantiated given that
she is unable to provide additional information in support of her communication, as only
the State party has exact information about her son’s fate.

5.7 The author considers that the absence of a response on the merits of the
communication constitutes a tacit acknowledgement of the accuracy of the facts alleged.
The State party’s silence constitutes a recognition of failure in its duty to carry out an
investigation into the case of enforced disappearance brought to its attention, as otherwise it
would have been in a position to provide a detailed response based on the results of the
investigations that it should have conducted. With regard to the merits, the author maintains
al the alegations set out in her initial communication.

I ssues and proceedings before the Committee

Consideration of admissibility

6.1 Firstly, the Committee recalls that the Special Rapporteur’s decision to examine the
admissibility and the merits jointly does not preclude their being considered separately by
the Committee. The decision to consider the admissibility and the merits jointly does not
mean they must be considered simultaneously. Consequently, before considering any claim
contained in a communication, the Human Rights Committee must decide, in accordance
with rule 93 of its rules of procedure, whether the communication is admissible under the
Optional Protocol to the Covenant.

6.2 Under article 5, paragraph 2 (a), of the Optional Protocol, the Committee must
ascertain that the same matter is not being examined under another procedure of
international investigation or settlement. The Committee notes that the disappearance of
Nour-Eddine Mihoubi was reported to the Working Group on Enforced or Involuntary
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Disappearances. However, it recalls that extra-conventional procedures or mechanisms
established by the Commission on Human Rights or the Human Rights Council, and whose
mandates are to examine and report publicly on human rights situations in specific
countries or territories or on cases of widespread human rights violations worldwide, do not
generally constitute an international procedure of investigation or settlement within the
meaning of article 5, paragraph 2 (a), of the Optional Protocol.® Accordingly, the
Committee considers that the examination of Nour-Eddine Mihoubi’s case by the Working
Group on Enforced or Involuntary Disappearances does not render it inadmissible under
this provision.

6.3  The Committee notes that, in the State party’s view, the author has not exhausted
domestic remedies since she did not consider the possibility of bringing the matter before
the investigating judge and suing for damages in criminal proceedings under articles 72 and
73 of the Code of Criminal Procedure. The Committee also notes that, according to the
State party, the author has simply written letters to political and administrative authorities
and petitioned advisory or mediation bodies and representatives of the prosecution service
and that she has not, strictly speaking, initiated legal action and seen it through to its
conclusion by availing herself of all available remedies of appeal. The Committee notesin
this respect that the day after Nour-Eddine Mihoubi’s arrest the author contacted the police
in Bou Sadda, without success. She subsequently filed a complaint about her son’s
abduction with the public prosecutor of Bou Saéda, following which it was expressdy
acknowledged that the Bou Saéda local police had arrested Nour-Eddine Mihoubi and that
he had been transferred to the custody of the police of the wilaya of Algiers on 7 February
1993. The family aso contacted the public prosecutor of Algiers, and repeatedly petitioned
representatives of the Government of the State party, the Nationa Human Rights
Observatory and its successor body, without success. None of these actions resulted in
effective investigations or the prosecution and conviction of those responsible.

6.4  The Committee recalls that the State party has a duty not only to conduct thorough
investigations of aleged violations of human rights brought to the attention of its
authorities, including in particular enforced disappearances and violations of the right to
life, but also to prosecute, try and punish any person assumed to be responsible for such
violations.® Although the author repeatedly contacted the competent authorities about her
son’s disappearance, the State party faled to conduct a thorough and effective
investigation, despite the fact that serious allegations of enforced disappearance were
involved. The State party has aso failed to provide sufficient evidence that an effective
remedy is de facto available, since Ordinance No. 06-01 of 27 February 2006 continues to
be applicable despite the Committee’ s recommendations that it should be brought into line
with the Covenant.” Moreover, given the vague wording of articles 45 and 46 of the
Ordinance, and in the absence of satisfactory information from the State party about their
interpretation and actual enforcement, the author’s fears about the effectiveness of filing a
complaint are reasonable. The Committee recalls that, for the purposes of admissibility of a
communication, the authors must exhaust only the remedies effective against the alleged
violation — in the present case, remedies effective against enforced disappearance.
Furthermore, recalling its jurisprudence, the Committee considers that to sue for damages
for offences as serious as those alleged in the present case cannot be considered a substitute
for the charges that should have been brought by the State Prosecutor.® The Committee

® Communication No. 1781/2008, Djebrouni v. Algeria, Views adopted on 31 October 2011, para. 7.2.

® See, inter alia, communication No. 1905/2009, Ouaghlissi v. Algeria, Views adopted on 26 March
2012, para. 6.4.

" Concluding observations of the Human Rights Committee, Algeria, CCPR/C/DZA/CO/3 (12

December 2007), paras. 7, 8 and 13.

See, inter alia, communication No. 1905/2009, Ouaghlissi v. Algeria, para. 6.4.
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therefore concludes that article 5, paragraph 2 (b), of the Optional Protocol is not an
obstacle to the admissibility of the communication.

6.5 The Committee considers that the author has sufficiently substantiated her claims
insofar as they raise issues under articles 6, 7, 9, 10, 16 and 2 (para. 3) of the Covenant, and
therefore proceeds to consider the communication on the merits.

Consideration of the merits

7.1  The Human Rights Committee has considered the present communication in the
light of al the information made available to it by the parties, as required under article 5,
paragraph 1, of the Optional Protocol.

7.2 The State party has provided general and collective comments on the serious
allegations made by the author, and has merely argued that communications incriminating
public officials or persons acting on behalf of public authorities in cases of enforced
disappearance between 1993 and 1998 should be looked at in the broader context of the
sociopolitical and security environment that prevailed in the country during a period in
which the Government had to combat terrorism. The Committee observes that the Covenant
demands that the State party show concern for the fate of every individual and treat every
individual with respect for the inherent dignity of the human being. In addition, the
Committee recalls its jurisprudence,® according to which the State party may not invoke the
provisions of the Charter for Peace and National Reconciliation against persons who invoke
provisions of the Covenant or who have submitted or may submit communications to the
Committee. Without the amendments recommended by the Committee, Ordinance No. 06-
01 appears to promote impunity and therefore cannot, as it currently stands, be considered
compatible with the Covenant.*®

7.3  The Committee notes that the State party has not replied to the author’'s claims
concerning the merits of the case, and recalls its jurisprudence,™* according to which the
burden of proof should not rest solely on the author of a communication, especially given
that the author and the State party do not always have the same degree of access to evidence
and that often only the State party is in possession of the necessary information. It is
implicit in article 4, paragraph 2, of the Optional Protocol that the State party has a duty to
investigate in good faith all allegations of violations of the Covenant made against it and its
representatives and to provide the Committee with whatever information is available to it.*2
In the absence of any explanations from the State party in this respect, due weight must be
given to the author’ s allegations, provided that they have been sufficiently substantiated.

7.4  The Committee notes that, according to the author, her son has been missing since
his arrest on 27 January 1993 and that although the authorities have admitted to arresting
him, they have failed to conduct any effective investigation that might shed light on his
fate. It notes that, according to the author, the chances of finding Nour-Eddine Mihoubi
alive are minimal, and that his prolonged absence suggests that he died while in detention;
that incommunicado detention creates an unacceptable risk of violation of the right to life,
since victims are at the mercy of their jailers who, by the very nature of the circumstances,
are subject to no oversight. The Committee notes that the State party has produced no
evidence to refute these allegations. The Committee concludes that the State party has

10
1

12

See, inter dia, communications No. 1781/2008, Djebrouni v. Algeria, para. 8.2; and No. 1905/20009,
Ouaghlissi v. Algeria, supra, note 6, para. 7.2

See the Committee' s concluding observations on Algeria, CCPR/C/DZA/CO/3, para. 7 ().

Seeinter alia, communication No. 1791/2008, Boudjemai v. Algeria, Views adopted on 7 March
2013, para. 8.3.

See communication No. 1297/2004, Medjnoune v. Algeria, Views adopted on 14 July 2006, para. 8.3.
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failed in its duty to protect Nour-Eddine Mihoubi’s life, in violation of article 6, paragraph
1, of the Covenant.®®

7.5 The Committee recognizes the degree of suffering involved in being held
indefinitely without contact with the outside world. It recalls its general comment No. 20 on
article 7, which recommends that States parties should make provision against
incommunicado detention. The Committee notes that, according to the author, Nour-Eddine
Mihoubi was arrested by police officers from Bou Sadda on 27 January 1993 in Diss (Bou
Saéda), at the home of his brother, who was also arrested on the same day. Furthermore,
according to fellow prisoners who had since been released, he was subjected to acts of
torture at the hands of his jailers at the Chateauneuf detention centre. In the absence of a
satisfactory explanation from the State party, the Committee finds multiple violations of
article 7 of the Covenant in respect of Nour-Eddine Mihoubi.**

7.6  The Committee also takes note of the anguish and distress that the disappearance of
Nour-Eddine Mihoubi has caused his mother, the author. It considers that the facts before it
disclose aviolation of article 7 of the Covenant, with regard to the author.*®

7.7  With regard to the alleged violation of article 9, the Committee notes the author’s
claim that Nour-Eddine Mihoubi was arrested on 27 January 1993 by the police, without
explanation; that following his arrest, he was detained at the Bou Sadda police station,
where he was apparently held for 11 days until he was transferred to the custody of the
police of the wilaya of Algiers. According to information received subsequently by his
family, Nour-Eddine Mihoubi was then transferred to the Chéteauneuf detention centre,
where he was allegedly detained incommunicado for 18 months and subjected to torture.
The authorities of the State party have since failed to provide the family with any
information about the fate of Nour-Eddine Mihoubi. Although, according to a letter sent to
the family by the Nationa Human Rights Observatory on 12 May 1996, the victim was
wanted under an arrest warrant issued by the Special Court on 31 March 1993, that is two
months after his arrest, he was not questioned and was not brought before a judicial
authority, which would have enabled him to challenge the lawfulness of his detention.
Moreover, athough the public prosecutor of Bou Sadda acknowledged Nour-Eddine
Mihoubi’s arrest and detention, the author and her family were not given any official
information about the victim’s whereabouts or fate. In the absence of a satisfactory
explanation from the State party, the Committee finds a violation of article 9 of the
Covenant with regard to Nour-Eddine Mihoubi.*®

7.8  With regard to the complaint under article 10, paragraph 1, the Committee reiterates
that persons deprived of their liberty may not be subjected to any hardship or constraint
other than that resulting from the deprivation of liberty and that they must be treated with
humanity and respect for their dignity. In view of his incommunicado detention and in the
absence of information provided by the State party in that regard, the Committee finds a
violation of article 10, paragraph 1, of the Covenant with regard to Nour-Eddine Mihoubi.*

13 See communication No. 1831/2008, Larbi v. Algeria, Views adopted on 25 July 2013, para. 8.4.

14 See, inter alia, communications No. 1295/2004, El Awani v. Libyan Arab Jamahiriya, Views adopted
on 11 July 2007, para. 6.5; and No. 1422/2005, El Hassy v. Libyan Arab Jamahiriya, Views adopted
on 24 October 2007, para. 6.2.

Seeinter alia, communications No. 1905/2009, Ouaghlissi v. Algeria, supra, note 6, para. 7.6; and No.
1781/2008, Djebrouni v. Algeria, supra, note 5, para. 8.6.

8 See, inter alia, communications No. 1905/2009, Ouaghlissi v. Algeria, para. 7.7; and No. 1781/2008,
Djebrouni v. Algeria, para. 8.7.

See general comment No. 21 (1992) on article 10, paragraph 3, and, inter alia, communication No.
1780/2008, Mériem Zarzi v. Algeria, Views adopted on 22 March 2011, para. 7.8.
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7.9  Withregard to the alleged violation of article 16, the Committee reiterates its settled
jurisprudence, according to which the intentional removal of a person from the protection
of the law for a prolonged period of time may constitute a refusal to recognize that person
as a person before the law if the victim was in the hands of the State authorities when last
seen and if the efforts of his or her relatives to obtain access to potentially effective
remedies, including judicial remedies (Covenant, art. 2, para. 3), have been systematically
impeded.®® In the present case, the Committee notes that the authorities of the State party
have failed to provide the family with any information about the fate of Nour-Eddine
Mihoubi since his arrest on 27 January 1993, in spite of the numerous requests sent to
various authorities. The Committee concludes that Nour-Eddine Mihoubi’s enforced
disappearance for more than 20 years denied him the protection of the law and deprived
him of his right to recognition as a person before the law, in violation of article 16 of the
Covenant.

7.10 The author invokes article 2, paragraph 3, of the Covenant, which imposes on States
parties the obligation to ensure an effective remedy for al persons whose Covenant rights
have been violated. The Committee attaches importance to the establishment by States
parties of appropriate judicial and administrative mechanisms for addressing claims of
rights violations. It refers to its general comment No. 31 (2004), which states that a State
party’s failure to investigate allegations of violations could in itself give rise to a separate
breach of the Covenant. In the present case, athough the victim's family repeatedly
contacted the competent authorities regarding Nour-Eddine Mihoubi’s disappearance,
including judicia authorities such as the prosecutors of Algiers and Bou Saéda, al their
efforts proved futile and the State party failed to conduct a thorough and effective
investigation into his disappearance, even though he had been arrested by State officias,
and they had even acknowledged his arrest. Furthermore, the absence of the lega right to
undertake judicia proceedings since the promulgation of Ordinance No. 06-01
implementing the Charter for Peace and National Reconciliation continues to deprive Nour-
Eddine Mihoubi and his family of any access to an effective remedy, since the Ordinance
prohibits, on pain of imprisonment, the pursuit of legal remedies to shed light on the most
serious crimes, such as enforced disappearances.’®

7.11 The Committee further notes that Nour-Eddine Mihoubi’ s family began the process
of obtaining an official declaration of death, which led to an official recognition of his
disappearance on 12 April 2007, pursuant to articles 26 ff. of Ordinance No. 06-01, which
provide that once a certificate of disappearance has been issued by the judicial police, a
declaration of death may be obtained at the request of the beneficiaries, giving them the
right to compensation, to the exclusion of any other form of redress (see paragraph 2.9
above). The Committee notes that the compensation offered is dependent on the
recognition, by the family, that the missing family member is deceased. The Committee
recalls that the State party has an obligation to carry out thorough and effective
investigations of serious violations of human rights, including enforced disappearances,
independently of any political “national reconciliation” measures that it might undertake.
The Committee considers, in particular, that the provision of compensation must not be
made contingent upon the issuance of a declaration of death in respect of a disappeared
person in acivil procedure.

7.12 In the light of the foregoing, the Committee finds that the facts before it revea a
violation of article 2 (para. 3), read in conjunction with articles 6, 7, 9, 10 and 16 of the

8 Communication No. 1905/2009, Ouaghlissi v. Algeria, supra, note 6, para.7.8.
¥ CCPR/C/DZAICOI3, para. 7.
% See communication No. 1798/2008, Azouz v. Algeria, Views adopted on 25 July 2013, para. 8.11.
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Covenant, with regard to Nour-Eddine Mihoubi, and of articles 2 (para. 3), read in
conjunction with article 7 of the Covenant with regard to the author.

8. The Human Rights Committee, acting under article 5, paragraph 4, of the Optional
Protocol to the International Covenant on Civil and Political Rights, is of the view that the
information before it discloses violations by the State party of articles 6, 7, 9, 10, 16, and
article 2 (para. 3) read in conjunction with articles 6, 7, 9, 10 and 16, of the Covenant with
regard to Nour-Eddine Mihoubi. The Committee also finds a violation of articles 7, and
article 2 (para. 3) read in conjunction with article 7, of the Covenant with regard to the
author.

9. In accordance with article 2, paragraph 3, of the Covenant, the State party is under
an obligation to guarantee Nour-Eddine Mihoubi’s family an effective remedy, including
by: () conducting a thorough and effective investigation into Nour-Eddine Mihoubi’s
disappearance; (b) providing his family with detailed information about the results of its
investigation; (c) releasing him immediately if he is still being detained incommunicado;
(d) in the event that Nour-Eddine Mihoubi is deceased, handing over his remains to his
family; (e) prosecuting, trying and punishing those responsible for the violations
committed; and (f) providing adequate compensation to Nour-Eddine Mihoubi’s family for
the violations suffered, and aso to Nour-Eddine Mihoubi if he is still alive
Notwithstanding the terms of Ordinance No. 06-01, the State party should ensure that it
does not impede enjoyment of the right to an effective remedy by victims of crimes such as
torture, extrgjudicial killings and enforced disappearances. The State party is also under an
obligation to take steps to prevent similar violationsin the future.

10. Bearing in mind that, by becoming a party to the Optional Protocol, the State party
has recognized the competence of the Committee to determine whether or not there has
been a violation of the Covenant and that, pursuant to article 2 of the Covenant, the State
party has undertaken to ensure to al individuals within its territory or subject to its
jurisdiction the rights recognized in the Covenant and to provide an effective and
enforceable remedy when a violation has been established, the Committee wishes to receive
from the State party, within 180 days, information about the measures taken to give effect
to the Committee’s Views. The State party is also requested to publish the present Views
and to have them widely disseminated in the official languages of the State party.

[Adopted in English, French and Spanish, the French text being the original version.
Subsequently to be issued also in Arabic, Chinese and Russian as part of the present report.]

GE.14-09602 187



A/69/40 (Val. I, Part One)

Appendix

188

Individual opinion by Mr. Fabian Omar Salvioli and
Mr. Victor Manuel Rodriguez-Rescia

1. We share the opinion of the Committee and the conclusions it has reached in the
Mihoubi v. Algeria case (communication No. 1874/2009). Nevertheless, we believe that the
Committee should have indicated that, by its adoption of Ordinance No. 06-01, which
contains provisions, particularly article 46, which are clearly incompatible with the
Covenant, the State has failed to comply with the general obligation set forth in article 2,
paragraph 2 of the Covenant. The Committee should also have found a violation of article
2, paragraph 2, read in conjunction with other substantive provisions of the Covenant. We
consider that in the redress ordered, the Committee should have recommended that the
State party bring Ordinance No. 06-01 in line with the provisions of the Covenant. Lastly,
we are convinced that the obligation for the family of the victim to apply for a declaration
of death constitutes cruel and inhuman treatment as described in article 7 of the Covenant
and that the Committee should have mentioned that in its Views.

2. Thereis currently a difference of opinion within the Committee over the application
of the iura novit curia principle, which authorizes an international body to apply the law in
the manner it considers appropriate in accordance with the proven facts of the case and
regardless of the legal claims of the parties.

3. The iura novit curia principle has been applied by the international bodies for almost
a century: it was introduced by the Permanent Court of International Justice, the
predecessor of the International Court of Justice,® and then taken up by the European Court
of Human Rights® as established case law,® and both precedents have established the current
practice of other bodies such as the Inter-American Commission and Court of Human
Rights” and the African Commission on Human and Peoples Rights.®

4, The position that it is not feasible to adopt the iura novit curia principle for
individual cases before the Committee disregards the fact that the Committee’s case law
provides severa precedents in which the Committee clearly applied articles that had not
been invoked by the parties (iura novit curia); we have cited some of these cases in
previous individual opinions.’

-

Permanent Court of International Justice, the case of the S.S. “Lotus’, 1927, Series A No. 10, page
31

European Court of Human Rights, Handyside v. the United Kingdom, 7 December 1976, Series A No.
24, para. 41.

European Court of Human Rights, Powell and Rainer v. the United Kingdom, 21 February 1990,
Series A No. 172, para. 29; Guerra and othersv. Italy, 19 February 1998, Reports of Judgments and
Decisions 19981, para. 44; Scoppola v. Italy (2), [GC] No. 10249/03, 17 September 2009, para. 54;
and more recently G.R. v. the Netherlands, No. 22251/07, 10 January 2012, paras. 35-36.
Inter-American Court of Human Rights, Godinez Cruz, Series C No. 5, judgment of 20 January1989,
para. 172. The Court applied the same principlein al of its subsequent judgments.

See, for example, Antoine Bissangou v. the Republic of Congo, African Commission on Human and
Peoples’ Rights, communication No. 253/2002 (2006); the complainant alleged violations of articles
2, 3and 21 (2); the Commission found that there had been violations of articles 3, 7 and 14 of the
African Charter of Human and Peoples’ Rights.

Human Rights Committee: communication No. 1390/2005, Koreba v. Belarus, Views adopted on 25
October 2010; communication No. 1225/2003, Eshonov v. Uzbekistan, Views adopted on 22 July
2010, para. 8.3; communication No. 1206/2003, R.M. and S.I. v. Uzbekistan, Views adopted on 10
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5. Consequently, the iura novit curia principle is proper to the practice of the
international judicial and quasi-judicial bodies at the global (United Nations) and regional
(European, inter-American and African) levels; the Human Rights Committee should not
abandon this prerogative and adopt in its place practices more proper to national civil or
common law systems, which follow a completely different rationale from that governing
the operation of the international human rights systems.

6. It is not a question either of utility or of convenience, criteria which should be alien
to the work of an international human rights body. The issue is the proper application of the
law. In particular, when the facts of the case described and confirmed show that there was a
violation, the Committee must set the case within the proper legal framework.

7. By proceeding in the same way as the international human rights bodies and
applying the iura novit curia principle, the Committee will not only establish a consistent
case law in response to the same proven facts (which is not only desirable, but logical), it
will avert the risk of becoming a prisoner of possible political speculation by the partiesto a
dispute.

8. In the case a hand there are various proven facts which entail violations of the
Covenant. The Committee has correctly identified several of them, but has omitted to
identify the adoption of a norm which is incompatible with the Covenant (constituting non-
compliance by the State party with the general obligation under article 2, paragraph 2, and
in consequence affecting various substantive rights) as one of them.

9. It is the established practice of the Committee to find violations of article 2,
paragraph 3, of the Covenant, and it does so even in the case of the present communication;
in legal terms, there is no reasonable explanation of why it is unable to perform the same
interpretation in respect of article 2, paragraph 2.

10. The absence of a suitable legal framework is not a purely theoretical or academic
matter; it also has an impact on remedies. Although welcome advances in this area have
been made in recent years, in our view the forms of remedy recommended in such casesin
the past are incomplete. In the case at hand, the Committee has failed to recommend, as a
means of redress, the adjustment by law of Ordinance No. 06-01 to the provisions of the
Covenant, which isindispensable to guarantee that such incidents do not occur again.

11.  In conclusion, the Committee should have specifically indicated that to oblige the
family of a disappeared person to acknowledge the person’s death as a means of obtaining
compensation constitutes cruel and inhuman treatment, and consequently a violation of
article 7 of the Covenant. Instead, the Committee addresses the issue as a violation of the
right to redress for the victims of human rights violations, and consequently finds a
violation of article 2, paragraph 3, read in conjunction with article 7 (Views, paras. 7.11 and
7.12).

12.  The author restricts herself to stating that the family requested a declaration of death
pursuant to Ordinance No. 06-01 of 27 February 2006 (Views, para. 2.9) but fails to
identify this fact as a violation of her rights, since she makes no reference to it either in the
complaint or in her comments on the State party’s submission.

March 2010, paras. 6.3 and 9.2, resulting in afinding of non-violation; communication No.
1520/2006, Mwamba v. Zambia, Views adopted on 10 March 2010; communication No. 1320/2004,
Pimentel et al. v. the Philippines, Views adopted on 19 March 2007, paras. 3 and 8.3; communication
No. 1177/2003, Ilombe and Shandwe v. the Democratic Republic of the Congo, Views adopted on 17
March 2006, paras. 5.5, 6.5 and 9.1; communication No. 1044/2000, Shukurova v. Tajikistan, Views
adopted on 17 March 2006, para. 3; and communication No. 973/2001, Khalilova v. Tajikistan, Views
adopted on 30 March 2005, para 3.7.
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13.  Nonetheless — we repeat the point — the Committee addresses this fact in legal
termsin paragraphs 7.11 and 7.12, as aresult of which in this same case the Committee has
applied law that was not invoked by the parties, in other words, the iura novit curia
principle.

14. Wedo not disagree with the fact that the Committee has applied this principle to this
part of the communication, but we believe that it would have been more appropriate from a
legal perspective to have found that the requirement for the family to acknowledge the
death of one of its members who has been a victim of enforced disappearance is aviolation
of article 7 of the Covenant, since it undoubtedly constitutes cruel and inhuman treatment.

[Done in English, French and Spanish, the Spanish text being the origina version.
Subsequently to be issued also in Arabic, Chinese and Russian as part of the present report.]
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Individual opinion by Mr. Gerald L. Neuman

1. I fully concur with the Views of the magority on this communication, both
concerning what it decides and what it does not decide. | write here in order to give an
explicit response, from my own perspective, to a dissenting argument in the separate
opinion of my colleagues Mr. Fabian Omar Salvioli and Mr. Victor Manuel Rodriguez-
Rescia. For the sake of brevity, | will assume that the reader is familiar with the Covenant
and its interpretation, rather than spelling out the details that would be useful for an
audience of general readers.

2. Since 2009, separate opinions have repeatedly urged the Committee to change its
long-standing practice, and to include in its Views findings that a State party has violated
article 2, paragraph 2, of the Covenant. This proposed conclusion could be understood
either as a violation of article 2, paragraph 2, standing alone, or as a violation of article 2,
paragraph 2, in conjunction with one or more substantive rights enumerated in articles 6
through 27 of the Covenant.

3. To my mind, these arguments do not make clear what practical value for the
protection of human rights either version of this proposed change would serve.

4, | am aware that the Inter-American Court of Human Rights generally expresses its
findings of violations of substantive provisions of the American Convention on Human
Rights in a compound fashion, as a violation of the relevant substantive articles in relation
to either article 1, paragraph 1, of the American Convention or article 2 of the American
Convention (or both). The Inter-American Court may have had its own reasons for adopting
this format in its first judgment, and maintaining it over time. The Human Rights
Committee, in contrast, has been able since its own early years to find substantive
provisions of the Covenant directly violated, without the need for an ancillary citation to
article 2, paragraph 1 or paragraph 2, which would be the equivalent.

5. If the Committee’s existing approach to article 2, paragraph 2, prevented the
Committee from being able to address the contribution of particular laws in a State party to
the violation at hand, then modifying that approach could serve a useful purpose. But, asis
evident from the Views in the present case, the Committee is able to examine the effect of
laws on victims before it.

6. If the Committee’s existing approach to article 2, paragraph 2, prevented the
Committee from being able to recommend changes to the legal framework in a State party
that would protect the victim before it or similarly situated persons from future violations,
then modifying that approach could serve a useful purpose. But, as is evident from the
paragraph 9 of the Views in the present case, the Committee is able to make such
recommendations. | may add that the Committee's phrasing of its recommendation in the
penultimate sentence of paragraph 9 results from careful attention to the situation in the
particular State party, and not from some abstract general practice.

7. Changing the Committee’s approach not only seems to lack advantages, but would
also involve disadvantages. The unnecessary addition of more abstract violations or more
phrases of the form “article 2, paragraph 2, in conjunction with articles 6, 7, and 10,
paragraph 1" would further impair the legibility of the Committee’s Views, which are
complicated enough already. Moreover, given the volume of communications that the
Committee receives and the constraints on its meeting time, debates on whether or not a
finding regarding article 2, paragraph 2, should be added in a particular case would reduce
the time available for more productive discussions of other issues, or for giving more
victims earlier decisions on their communications.

GE.14-09602 191



A/69/40 (Val. I, Part One)

192

8. If the suggestion is to find violations of article 2, paragraph 2, taken in isolation,
then adopting it would be inconsistent with the Committee’ s general practice of not finding
isolated violations of any sub-provision of article 2 in communications. This practice helps
ensure that communications concern victims who have been concretely affected with regard
to specific rights, rather than persons objecting abstractly to the way a State party
implements the Covenant.

9. It is also noteworthy that these separate opinions combine the call for findings of
violation of article 2, paragraph 2, with a broad understanding of the doctrine “iura novit
curia’ as a duty of the Committee to find violations that arise on the facts, regardless of
whether the parties to the communication have addressed them. To my mind, the
Committee is properly cautious in its application of this doctrine to reformulate the claims
made by authors. In the context of article 2, paragraph 2, it should also be taken into
account that the laws of States parties are frequently written in languages that members of
the Committee cannot read, and that the operative interpretation of a statute is not always
apparent from its text. Information and argumentation from the parties can be very
important to the Committee in evaluating how a State party’ s laws may have contributed to
the violation at hand, and what may need to be changed in order to bring the legal
framework into compliance with the Covenant.

10.  Furthermore, recommending changes to a State party’s laws generally implicates the
interests of third parties who cannot participate in the proceedings on the individual
communication. Unlike the Inter-American Court, this Committee operates under rules of
confidentiality that deny the general public knowledge of pending cases and the opportunity
to provide aternative perspectives to the Committee. At the same time, unlike the Inter-
American Court, this Committee engages in a separate process of public examination of
State parties' laws and practices under the periodic reporting procedure. I mention this, not
to claim that evaluation of a statute should occur only in the reporting procedure, but to
point out differences that may justify greater caution on the part of the Committee in
addressing a statute in the context of an individual communication.

[Done in English, French and Spanish, the English text being the origina version.
Subsequently to be issued also in Arabic, Chinese and Russian as part of the present report.]
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Q. Communication No. 1881/2009, Shakeel v. Canada
(Views adopted on 24 July 2013, 108th session)*

Submitted by: Masih Shakeel (represented by counsel,
Stewart | stvanffy)

Alleged victim: The author

Sate party: Canada

Date of communication: 24 June 2009 (initial submission)

Subject matter: Deportation to Pakistan

Procedural issue: Non-substantiation; incompatibility with the
Covenant; and non-exhaustion of domestic
remedies

Substantive issues: Right to liberty and security; torture, cruel

and inhuman treatment; right to life; right to
an effective remedy

Articles of the Covenant: 2; 6, paragraph 1; 7; 9, paragraph 1; and 14

Article of the Optional Protocol: 5, paragraph 2 (b)

The Human Rights Committee, established under article 28 of the Internationa
Covenant on Civil and Political Rights,

Meeting on 24 July 2013,

Having concluded its consideration of communication No. 1881/2009, submitted to
the Human Rights Committee by Mr. Masih Shakeel under the Optional Protocol to the
International Covenant on Civil and Political Rights,

Having taken into account all written information made available to it by the author
of the communication and the State party,

Adopts the following:
Viewsunder article 5, paragraph 4, of the Optional Protocol
1.1  The author of the communication, dated 24 June 2009, is Masih Shakeel, a Christian

pastor born in 1970 in Karachi, Punjab, Pakistan. His asylum application had been rejected
in Canada, and at the time of submission of the communication, he faced imminent

* The following members of the Committee participated in the examination of the present
communication: Mr. Yadh Ben Achour, Mr. Lazhari Bouzid, Ms. Christine Chanet, Mr. Ahmad Amin
Fathalla, Mr. Cornelis Flinterman, Mr. Yuji Iwasawa, Mr. Walter Kalin, Ms. Zonke Zanele Mgjodina,
Mr. Kheshoe Parsad Matadeen, Ms. lulia AntoanellaMotoc, Mr. Gerald L. Neuman, Sir Nigel
Rodley, Mr. Victor Manuel Rodriguez-Rescia, Mr. Fabian Omar Salvioli, Ms. Anja Seibert-Fohr, Mr.
Yuva Shany, Mr. Konstantine Vardzelashvili and Ms. Margo Waterval.

The texts of two individual opinions by Committee members Mr. Yuva Shany, Mr. Cornelis
Flinterman, Mr. Walter K&lin, Sir Nigel Rodley, Ms. Anja Seibert-Fohr and Mr. Konstantine
Vardzelashvili, and by Mr. Yuji lwasawa, respectively, are appended to the present Views.
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deportation to Pakistan.! He claims that his deportation to Pakistan would amount to a
violation by Canada of articles 6, paragraph 1; 7 and 9, paragraph 1, of the Covenant.? He
also raises allegations under article 14 of the Covenant with respect to the consideration of
his asylum application. The author is represented by counsel, Stewart Istvanffy.

1.2 On 25 June 2009, pursuant to rule 92 of its rules of procedure, the Committee, acting
through its Special Rapporteur on new communications and interim measures, requested
the State party not to remove the author to Pakistan while the communication was under
consideration by the Committee. The Committee’ s request was granted.?

Thefacts as presented by the author*

2.1 The author is a Christian pastor from Karachi, Pakistan, who claims that he was
constantly discriminated against by Muslim fundamentalists because of his Christian faith.
He was forced to quit his job at the Karachi Water Board because of discrimination.
Because it was very difficult for him to find a job, he started attending church more
regularly, and was assigned the duty of evangelism in 2001. As an evangelist, he was often
harassed by Muslim fundamentalists. Hatred against Christians grew even more after the
United States-led invasion of Afghanistan in 2001, leading to the arson of several churches,
and the assassination of Christian devotees. At the end of 2003, the author met with a well-
established businessman, A. M., who wished to convert to Christianity. A.M. became
friends with the author, and started visiting him at his home. A.M. became close to the
author’s wife and the author asked him to stop visiting them, but A.M. continued his visits
in the author’s absence, and started accusing the author of “working against Musims’, to
draw the attention of local Maulvis (Muslim religious scholars). On his way home on 4
February 2004, the author was beaten by unknown assailants, who threatened to burn him
aiveif he went against A.M. The author sought assistance from the police, to no avail.

2.2 0On 15 April 2004, the author’s wife and daughter were abducted by unknown men.
The author reported the incident to the police, but no written report was made. On 20 April
2004, the author received a message delivered on behalf of A.M, telling him that his wife
and daughter were in Kandahar, Afghanistan, and that he would need to travel to
Afghanistan to see them again. The author agreed, but on 24 April 2004, he was abducted
by three men who drove him to the Afghan border, and ordered him to tell the border guard
that he was there to dig trenches. The author was sent to a camp near the border, but
thereafter expelled to Pakistan, even though he tried to explain that his wife was probably
in Kandahar.

2.3 Theauthor returned to Pakistan,® but not to Karachi. Instead, he settled in a Christian
colony in Quetta, and thereafter in Hyderabad. He maintained contact with his brother, who
advised him not to return to Karachi, as he was being looked for there. The author then
moved to Sri Lanka for safety reasons,® but subsequently learned from his brother that A.M.
had proposed a deal for the return of his wife and daughter, which prompted the author to

1

A deportation order against the author was issued, scheduling his deportation for 26 June 2009, i.e.
two days after the submission of his communication before the Committee.

2 The Optional Protocol entered into force for Canada on 20 August 1976.

(=2}

The State party informed the Committee, in its submission of 18 April 2013, that despite having no
legdl right to remain in Canada, the author, at the request of the Committee, had not been deported to
Pakistan (see para. 6.1 below).

For the purposes of clarity, this part is based on the author’ s submission, as well as on his applications
before domestic jurisdictions of the State party, and related decisions adopted.

No date provided.

No date provided.
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go back to Karachi, although he did not find his family once back there. The author then
went to live in Kashmir Colony” with Christian friends.

24  On 6 October 2004, fundamentalist Maulvis hung a written note on the door of the
author’s house in Karachi, accusing him of burning the Koran and instigating the public to
kill him.® The author’s brother brought him the note and also provided a copy to the police.
Instead of assisting him, the police advised him to “learn to live with the mgjority” in
Pakistan. The author returned to Sri Lanka, where he applied for asylum with the United
Nations High Commissioner for Refugees, which was denied.® He continued living in Sri
Lanka at an Apostolic Church, which assigned him various duties assisting victims of the
tsunami.

25 On 15 February 2005, a fatwa was issued against the author, accusing him of
blasphemy against Islam, and stating that “Pastor Shakeel and his whole family are at
fault”, and that “all of them have to be killed”.*® On 4 June 2005, a First Information Report
was filed against him, in his absence, by the same complainant who signed the fatwa of 15
February 2005. The report states that, on 4 June 2005 (the same day the report was filed),
the author was among a group of Christians bearing large pieces of wood, steel rods and
stones, and speaking against 1lam as they passed in front of a mosque (Jam'a Magjid
Hanfiya Trust, Manzoor Colony), which they attacked with stones. The report names the
author, among other suspects, portrays him as the leader of the group and accuses him of
preaching about the Christian faith. At the end of the report, the Karachi police expressly
indicate that the facts reported constitute offences under the Pakistani Criminal Code,
including section 295 (blasphemy law).

2.6  The author decided to go to Canada. He was able to obtain a visa through the
Church, and arrived in Montreal on 6 September 2006 on avisitor’s visa. From Canada, the
author maintained contact with his brother, who continued to advise him never to return to
Pakistan, and to give up the idea of finding his wife and daughter, as it would be too
dangerous for him to return.

2.7  The author applied for refugee protection in Montreal in February 2007.** On 16
May 2008, the Refugee Protection Division of the Canadian Immigration and Refugee
Board (IRB) heard the author’s claims. On 8 July 2008, the IRB rendered its decision,
finding that the author was not a “Convention Refugee”, and not a person in need of
protection. The Board noted several contradictions in the author’s allegations, and rejected
his alegation that his wife and daughter had been kidnapped and that he had fled to Sri
Lankato avoid persecution. It thus gave no probative value to the documentary evidence he
had submitted in support of his alegation that false charges and a fatwa had been issued
against him. The Board further considered the human rights situation in Pakistan, and
determined that incidents of violence against Christians are isolated, concluding that there
was no more than a mere possibility that the author would face persecution due to his
religion upon deportation. On 26 November 2008, the Federal Court denied the author’s
application for leave to apply for judicial review of the IRB decision.

" A neighbourhood in Jamshed Town, which liesin the central part of Karachi. The Karachi City-
District has 18 autonomous constituent towns, of which Jamshed Town is one.

8 Note (undated) (original and translation from Urdu to English) is available on file. It reads; “Pastor

Shakeel Masih ... isan enemy of Islam. He took the Koran from the Madrasa. | saw Pastor Shakeel

with my own eyes. He burned the Koran ... If you find him anywhere, shoot him. Never forgive this

kind of people. Anyone who sees him can shoot him on the spot”.

No reasons or decision provided.

Annexed to thefile (origina and trandation from Urdu to English).

The author does not provide a date for his asylum application. It appears from the State party’s

submission that the author’s Personal Information Form is stamped 12 March 2007.

10
1
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2.8  On 6 February 2009, the author applied for a pre-removal risk assessment (PRRA)
on the same grounds as his initial asylum application, submitting new documentary
evidence, including a letter and complaint to the police from his brother, who asserted that
he had been beaten by unknown individuals who were looking for the author.’
Subsequently, on 3 April 2009, the author submitted a photo of his dead brother, who had
died as a result of internal bleeding following the attack on him. On 16 March 2009, the
author’s PRRA application was rejected, as a result of which the removal order against the
author became enforceable.”® The PRRA Officer rejected most of the evidence submitted,
as it was not clear whether such evidence had been available before the IRB decision. With
respect to the police report filed by the author’s brother, subsequent to his assault by
unknown individuals, the PRRA Officer established that the police “were not a witness to
the alleged events’, and thus gave it no probative value as evidence of a threat against the
author or even his brother, which it considered to be of a“self-serving” nature.

2.9 0On 4 June 2009, the author applied to the Federal Court for leave to apply for
judicial review of his PRRA decision. On 17 June 2009, pending the result of his leave
application with respect to the negative PRRA decision, the author brought a motion before
the Federal Court asking for a stay of execution of the removal order against him. The
Court denied his application on 22 June 2009. While it accepted that the author’s brother
had been beaten to death by unknown individuals, and that the author had been suicidal and
was desperately afraid to return to Pakistan, the Court found it insufficient to establish a
serious issue, as the author had the burden to satisfy the Court that he had serious grounds
to question the legality of the PRRA decision, which he had failed to do. On 22 September
2009, the Federal Court denied leave to appeal against the negative PRRA decision of 16
March 2009.

210 On 18 March 2009, the author applied for permanent residence in Canada on
humanitarian and compassionate grounds (“H&C”), which remains pending.** The author
claims that he has exhausted all remedies available to him, which would have the effect of
preventing his deportation to Pakistan.

The complaint

3.1  The author submits that his deportation from Canada to Pakistan would expose him
to the risk of amost certain death and a rea risk of arbitrary detention, torture, and
extrgjudicial execution. In the past, the author had been threatened by radical Muslims with
connections to Sunni extremists linked to the Sipah-E-Sahaba, one of the most dangerous
organizations in Pakistan, whose determination to kill Christians is notorious. According to
the author, the Pakistani authorities have no control over this movement. He also refers to
the extent of sectarian terrorism in Pakistan, in general, and the lack of State protection
available.

12

13
14

The author annexes to the file a police report (translation from Urdu to English) filed by his brother
on 10 January 2009, in which he claimed to have been beaten by two unknown individuals, who were
looking for the author. His brother reported that, after telling them that the author was not in Karachi,
he was threatened, insulted, punched and kicked, resulting in extreme pain in his abdomen and back.
(It isreported that the author’ s brother subsequently died of interna bleeding as aresult of this
attack).

The deportation was scheduled for 26 June 2009.

At the time of the author’ s submission to the Committee, submission of the State party’ s observations
on admissibility and merits, and the latest submission from the State party on 18 April 2013 (see para.
6.1 below) this procedure was still pending in the author’s case. Under this procedure, the test is
whether an applicant would suffer unusual, undeserved or disproportionate hardship if he or she had
to apply for a permanent residency visa from outside of Canada. There is no limit to the number of
H& C applications which may be filed, although an application fee is required.
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3.2 Regarding the country situation, the author refers to severa international non-
governmental reports which had commented upon the blasphemy law, including a report by
the International Crisis Group, which stressed that, since 1991, blasphemy cases have
carried a mandatory death penalty, although it has never been carried out. The report also
stressed that the blasphemy law remains a “lethal weapon in the hands of religious
extremists and the handiest instrument for mullahs’ to persecute rivals, particularly
members of the Christian community, as well as liberals. The author further cites the
Human Rights Commission of Pakistan, which reported that in blasphemy cases involving
minorities, lower courts invariably convict the accused; that religious groups pressure the
police into lodging charges under the blasphemy law; and that in October 1997, a Lahore
High Court judge who had acquitted a teenage boy of blasphemy was shot dead in his
chambers.

3.3 Inlight of the circumstances described, the author contends that the fatwas and First
Information Report filed against him under the blasphemy law constitute irrefutable
evidence that hislife will be in danger should he be returned to Pakistan. If he is arrested on
account of the false accusations brought against him, he will face a substantial risk of
torture at the hands of the Pakistani police, and his right to life will be in danger. He has
tried on several occasions to seek help from the police, including after he was beaten, after
his wife and daughter were abducted, and after his life was threatened, always to no avail .
He was involved in most of the religious events in his church, and is a'so well known to the
Pakistani Christian community in Montreal.”® Consequently, there is no viable possibility
for him to hide in Pakistan. He reiterates that, as a member of the Christian minority
community, the danger he faces in the event of his return is real, and that the deportation
order against him is tantamount to a death sentence.

34  The author further submits that, were he returned to Pakistan, his mental health
would be at risk. He submits several medical reports, which establish that he suffers from
depression, mental fatigue and anxiety as a result of multiple causes, including the
disappearance of his wife and daughter, fear for his life in the event of return, and deep
grief and a sense of guilt surrounding his brother’s death. The reports also describe his
suicidal ideation following his brother’s death and in connection with his fear of being
forcibly returned to Pakistan. Since a date for his forced removal to Pakistan was
scheduled, the author’s suicidal symptoms have been exacerbated, which, according to
medical reports, indicates deep suffering, and suggest that the author is in a situation of
danger, needing intensive psychological care, and in need, foremost, of protection by the
Canadian Government to be allowed to live in a country in which he feels safe. In
conclusion, the author submits that his deportation by the State party to Pakistan would
constitute a violation of hisrights under articles 6, paragraph 1; 7, and 9, paragraph 1, of the
Covenant.

3.5 The author also challenges the refugee determination and asylum procedures under
articles 2 and 14 of the Covenant, noting that his case illustrates the absence of any valid
domestic remedy in the State party. While the Federal Court has recognized that the
author’s brother was the victim of a violent death, and that the author is suicidal, it
nonetheless rejected the latter's application for a stay of deportation. According to the
author, the current PRRA procedure and H& C review are not in line with the State party’s
obligation to provide individuals with an effective remedy. The risk assessment is carried
out by immigration agents who lack competence in human rights or legal matters in
general, and who lack impartiality. Such decisions are adopted in pursuance of the

15
16

No further details are provided as to the specific action taken.
The author annexes several letters from members of the Christian community in Montreal, which
describe him as an active and committed member of the local Pakistani Christian community.
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“enforcement side” of immigration, with considerable pressure to increase deportation
numbers. He further notes that the stay of deportation filed on his behalf was pleaded on 22
June 2009, and rejected on the same day, on the ground that the Court could not take into
account the risk of irreparable harm, based on the same allegations which had previousy
been presented before the Immigration and Refugee Board or the PRRA Officer. According
to the author, this shows the futility of the procedure for a motion before the Federal Court
to stay a deportation. He adds that when there is substantial, uncontradicted evidence of a
risk to life and torture, access to effective legal recourse should be guaranteed. The author
contends that by failing to secure him such effective remedy, the State party breached
articles 2 and 14 of the Covenant.

State party’s observations on admissibility and merits

4.1 Inits submission on the admissibility and merits of the communication transmitted
on 21 December 2009, the State party notes that the author has based his communication on
precisely the same story, evidence and facts that a competent domestic tribunal and expert
risk assessment officer have determined not to be credible, and as not supporting a finding
of substantial personal risk of torture or cruel or inhuman treatment in the future.

42 The State party contends that the author’s allegations with respect to articles 6,
paragraph 1, and 7 are inadmissible on the ground of non-exhaustion of domestic remedies
and non-substantiation. In particular, the author has submitted an application for
consideration of permanent residence on humanitarian and compassionate grounds (H&C),
which is an available and effective remedy,"” and has yet to be decided. In the event that his
H& C application is granted, the author will receive permanent resident status. In the event
that his application is denied, he will receive reasons for such refusal, and can submit an
application for leave to apply for judicial review to the Federal Court. Consequently, the
State party requests the Committee to declare the communication inadmissible with respect
to alegations presented under articles 6 and 7, for failure to exhaust domestic remedies.

4.3 The State party further submits that the author has not substantiated, on even a
prima facie basis, his claims with respect to articles 6 and 7 of the Covenant. His assertions
are neither credible, nor are they supported by available objective evidence. The State party
submits that several pieces of evidence and declarations from the author are so inconsistent
as to shed doubts on his credibility. It notes that the fatwa is in Urdu, yet has an English-
language signature stamp, and typed English-language footer, with the word “Colony”
misspelled as “Calony”. According to the State party, it is questionable that the official
letterhead of a fundamentalist Muslim group in Pakistan would use an English-language
signature, misspelled at that. It further questions a number of allegations made by the
author, including his brother’s alleged beating and subsequent death, his divorce, the
purpose of his travel to Sri Lanka, and the identity of the alleged perpetrators of his
brother’ s beatings, which were on one occasion described by the author in a covering letter
(accompanying a picture of his dead brother in a coffin) as “police officers’, and on other
occasions as “unknown individuals’ (in the police report filed by his brother), or as
“hooligans’ (in aletter from his brother, addressed to the author).

44  The State party also noted a contradiction concerning the author’s divorce deed,
dated 26 October 2007, which provides the author’s reasons for seeking divorce as that he
found he could no longer maintain a norma matrimonia relationship with his wife.
According to the State party, this explanation for the divorce is inconsistent with the
author’s allegation that his wife was “kidnapped”. In addition, the divorce deed submitted

17

The State party refers to the Committee’ s decision in communication No. 1302/2004, Khan v.
Canada, decision of inadmissibility adopted on 25 July 2006, para. 5.5.
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by the author was signed by him in Karachi in October 2007, that is, several months after
his asylum application was filed in Canada (in February 2007). The author’s voluntary
return to Pakistan to obtain a divorce indicates that he does not fear persecution, torture, or
death there, as he claims. Furthermore, the author has not explained the contradiction
between his assertion that his wife and daughter were “kidnapped” in April 2004, and his
admission, during his asylum proceedings, that he had attended his daughter’ s dedication to
the church in June 2004.

45 Thereis nothing new to suggest that the author is at persona risk of torture or any
ill-treatment in Pakistan. The State party recalls that it is not the role of the Committee to
re-evaluate facts and evidence, unless it is manifest that the domestic tribunal’s evaluation
was arbitrary or amounted to a denial of justice.® Regarding the situation in Pakistan, the
State party is of the view that the author is not at personal risk,” in that he has not
submitted any evidence demonstrating that Christians or Christian pastors are at particular
risk of torture or death in Pakistan. Incidents of violence against Christians are isolated, not
systematic nor systemic. The U.S. Department of State report®® indicates that most
blasphemy allegations are made by Sunni Muslims against other Sunni Muslims. While
there have been several cases of blasphemy allegations against Christians, the same source
indicates that bail has been granted, and at least one of the accused has been acquitted,
indicating that judicial protection is available to Christians accused. In 2005, a law was
passed requiring senior police officers to review blasphemy charges and eliminate spurious
charges. The report confirms that all religious minorities in Pakistan — Ahmadis, Shias and
Hindus, as well as Christians — are targets of discrimination and sporadic violence. Even if
human rights abuses against some persons — including Christians — continue to be
reported in Pakistan, thisis not sufficient by itself to congtitute a violation of the Covenant
if the author is returned there.

46 The State party further submits that the author’s allegations concern actions by
private actors in Pakistan, as opposed to State authorities, and that the author has failed to
establish that Pakistan is unable, or unwilling, to protect him.?! In conclusion, the State
party reiterates that the author has not substantiated that he is at personal risk if returned,
and an internal flight alternative is available to him, even if it were to be accepted that he
would bein danger in Karachi.

4.7  Regarding the author’s allegations under article 2 that he was denied access to an
effective remedy, the State party submits that these allegations are incompatible with the
provisions of the Covenant, within the meaning of article 3 of the Optional Protocol. The
author has criticized the PRRA and H& C procedures, as well as the review process by the
Federal Court under article 2 of the Covenant, which cannot be invoked standing alone.?

8 The State party refersto, inter alia, communication No. 1551/2007, Tarlue v. Canada, decision of

inadmissibility adopted on 27 March 2009, para. 7.4.

The State party refers to the Committee against Torture’' s communication No. 119/1998, V.N.I.M. v.
Canada, decision adopted on 12 November 2002, para. 8.5, in which it determined that, due to the
fact that the complainant had not established that he would run a personal risk of being exposed to
torture upon return, the Committee had determined that it need not examine the general human rights
situation of the country of return.

U.S. Department of State, Country Reports on Human Rights practices — Pakistan — 2008. According
to the report, “most complaints were filed against the majority Sunni Muslim community. Many
blasphemy complaints were lodged by Sunnis against fellow Sunnis’.

The State party refers to communication No. 1302/2004, Khan v. Canada (see note 17 above), para.
5.6), in which the Committee found the communication inadmissible, partly on these grounds.

The State party refers, inter alia, to communication No. 1234/2003, P.K. v. Canada, decision of
inadmissibility adopted on 20 March 2007, para. 7.6.
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4.8  With respect to the author’s allegations under article 9 of the Covenant, the State
party submits that they are incompatible with the provisions of the Covenant, pursuant to
article 3 of the Optional Protocol. The State party is of the view that article 9 of the
Covenant has no extraterritorial application and does not prohibit a State from deporting a
foreign national to a country where he aleges he faces a risk of arbitrary arrest or
detention.?

4.9  Asfor the author’s allegations brought under article 14 of the Covenant, challenging
the refugee determination and post-determination process, the State party is of the view that
this issue is beyond the scope of the Committee's review, and should be declared
inadmissible ratione materiae pursuant to article 3 of the Optional Protocol, asimmigration
proceedings are not a “suit at law”, within the meaning of article 14, as interpreted by the
Committee.* The State party nonetheless refutes the author’ s contentions, which it views as
devoid of any basis in fact or law. Regarding the PRRA determination, the State party
refers to severa decisions of the Federal Court, among them Say v. Canada (Solicitor
General),® where the independence of the PRRA decision-makers was considered in detail,
and confirmed, on the basis of extensive evidence and argument. Since 2004, and thus at
the time of the author’s own PRRA application in 2009, the PRRA function has been under
the authority of the Minister of Citizenship and Immigration, thereby further reinforcing the
Officer’ sindependence.®

4.10 In the event that the Committee were to declare part or al of the alegations
admissible, the State party requests that the Committee find them without merit.

Author’s comments on the State party’s observations

5.1 On 10 April 2012, the author rejected the State party’ s observations. He submits that
the State party merely reiterates the conclusions of the Refugee Board and the PRRA
determination, which rejected the author’s claims solely based on alleged inconsistencies.
The author reiterates that he has been denied access to effective recourse, stressing that
existing procedures in the State party are not designed to correct errors, and that thereis an
extreme unwillingness to acknowledge any mistakes made in the asylum process. PRRA
Officers are low-level immigration officers working in such a climate of scepticism that
they will find that there is no danger for any refused refugee claimant, no matter what new
evidence is produced, or the country situation. The author adds that this case highlights the
fact that there is no real access to an effective remedy within the State party’s appellate
system in asylum procedures, with a very narrow judicial review in the process. The
Federal Court has raised the threshold for what is an arguable case for the issuance of an
order to stay deportation to a level which is permitting flagrant violations of the State
party’s obligations. The Federal Court will not accept new evidence on judicial review,
even if such evidence is of a compelling nature. The PRRA procedure takes an extremely
restrictive approach to new evidence, as can be seen from the wording of section 113 of the
Immigration and Refugee Protection Act.?

N
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The State party refers to paragraph 3 of the Committee’ s general comment No. 31 (2004) on the
nature of the general legal obligation imposed on States parties to the Covenant, para. 12, Official
Records of the General Assembly, Fifty-ninth Session, Supplement No. 40, val. | (A/59/40 (Val. 1)),
annex 11 .

The State party refers to communications No. 1341/2005, Zundel v. Canada, decision of
inadmissibility adopted on 20 March 2007, para. 6.8, and No. 1234/2003, P.K. v. Canada (see note 22
above), paras. 7.4-7.5.

2005 FC 739.

Prior to 2004, the PRRA function was situated within the Canadian Border Services Agency.

Section 113 reads:
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5.2  The author refers to a report of the Committee to Aid Refugees, Amnesty
International and Centre justice et foi, submitted to the Immigration Committee of the
Canadian Parliament. This report, and the oral submissions presented to Parliament, show
strong evidence that instead of the international law test of “substantial risk”, the State
party’s courts impose a standard of “beyond a reasonable doubt” for applicants to meet,
when assessing the risk faced. The threshold for review by the Federal Court of PRRA
decisions is very high: The Court will only intervene if it finds that the decision was
“manifestly unreasonable’, which is the highest threshold for review of decisions in
administrative law. Thus, there are many situations in which a judge may not have arrived
at the same conclusion as the PRRA officer based on the evidence on file, but will still not
intervene, because the PRRA decision was not “manifestly unreasonable”. According to the
above-mentioned report referred to by the author, PRRA agents thus do not have to make
the “right” decision; they just have to avoid making “manifestly wrong” ones. The author
submits that thisis not in conformity with the State party’s obligations under article 2 of the
Covenant, particularly in cases involving the right to life, or the right to be free from
torture. In the present case, the risk faced by the author was not given proper consideration
by the State party’ s authorities.

5.3  While acknowledging the fact that he filed an H& C application in mid-March 2009
which is still pending, the author rejects the State party’ s contention that domestic remedies
were not exhausted, as the renewed H& C application does not protect him from deportation
to Pakistan. Also, extensive medical evidence which was submitted as part of the H&C
application had already been submitted with his PRRA application, but was not taken into
consideration. There is therefore very little prospect of success for thisH& C.

54  The author rejects the inconsistencies and doubts raised by the State party with
regard to a number of pieces of evidence and alegations. There is no reason to question the
strong evidence submitted. Referring to the fatwa, whose authenticity was questioned by
the State party, the author notes that minor mistakes in English are common in Pakistan,
even in official documents. The author acknowledges a mistake in one of the covering
letters accompanying his PRRA submission submitted by his counsel, which stated that his
brother had been attacked by “police officers’,”® but notes that this does not contradict or
diminish the probative value of such evidence, as his brother claimed the police failed to
record the names of his aggressors. The author adds that whether his wife left him, or was
kidnapped, does not seem entirely material to the case. Regarding the divorce deed, which
is specifically addressed by the State party in light of conflicting dates, the author responds
that the divorce procedure was organized by his brother when the author was already in
Canada. The author merely had to sign all the documents and send them to his brother, who
carried out the procedure in Pakistan on his behalf. Everything he has reported regarding
the loss of his wife and daughter is very painful to him, and difficult to talk about.

5,5 Regarding the question of an interna flight aternative, the author submits that
Idamist fundamentalists are “all across Pakistan”, and that there is nowhere in the country
where the life of a Christian pastor would be truly safe. There is alegal presumption that if
the persecution comes from the State, or from State agents, an internal flight aternative
should be deemed to be absent. The author recalls that a police report under the blasphemy

“Consideration of an application for protection shall be as follows:

(8 anapplicant whose claim to refugee protection has been rejected may present only new
evidence that arose after the rejection or was not reasonably available, or that the applicant could not
reasonably have been expected in the circumstances to have presented, at the time of the rejection;

(b) ahearing may be held if the Minister, on the basis of prescribed factors, is of the opinion
that ahearing is required”.
% Seepara 4.3 above.

GE.14-09602 201



A/69/40 (Val. I, Part One)

202

law was filed against him. The complainant in the case is the same Mullah who issued the
fatwa against the author, who is a well-known radical fundamentalist. Consequently, the
author would be subjected to arrest and probable torture anywhere in Pakistan. To claim, as
the State party does, that he would have an internal flight alternative cannot be considered a
serious and reasonable argument in the circumstances.

5.6 The author adds that the objective evidence of danger for Christian leaders is
extremely strong and well documented. If anything, the danger has worsened since the
author left Pakistan. The author annexes a large number of documents, including press
clippings reporting, inter aia, on: the assassination, in Faisalabad, of two Christian
brothers, including a pastor, who had been arrested and charged with blasphemy, and were
subsequently shot down outside of court; a death sentence and price on the head of a
Christian mother of five for “blaspheming against Islam”; the assassination of Punjab
Governor Salman Taseer in Islamabad, who was shot by one of his bodyguards because of
his opposition to the blasphemy law in Pakistan; and armed attacks against Christians in
Karachi by Taliban. On the basis of the evidence presented, the author submits that, clearly,
the Pakistani authorities are not offering protection to individuals persecuted on account of
their faith, including those facing charges of blasphemy.

5.7 The author reiterates that there is overwhelming evidence as to the personal
subjective risk faced, on the basis of his profile and his past, which leads him to maintain
that articles 6, 7 and 9 would be violated should he be returned to Pakistan. Pakistan is,
clearly, either unwilling or unable to protect Christians. The danger is even greater for a
pastor and an evangelist. It is uncontested that the author is a Christian pastor. This was
confirmed by severa letters from different sources in Sri Lanka, Canada and Pakistan.
People accused of blasphemy are often lynched in prison, and not only do the police offer
no protection in such cases, but actually assist complainants in bringing this type of
blasphemy complaint.

5.8 The author further refers to the independent medical and psychological evidence
submitted, recalling that he has been receiving long-term follow-up by a social worker and
a doctor, as well as one of the main organizations treating patients suffering from post-
traumatic stress disorder.® He also testified about his despair and suicidal state after his
brother’s death, and submitted pictures of his dead brother as part of his application for a
stay of his deportation.

Further submission from the State party

6.1 On 18 April 2013, the State party responded to the author’s comments. First, it
informs the Committee that the author remains in Canada, solely on the basis of the
Committee’s request for interim measures, with which the State party has complied. The
State party reiterates that the complaint is both inadmissible and without merit in its
substance, and that a number of inconsistencies were identified as having undermined the
author’s credibility. In this regard, the State party notes that, contrary to his assertions, the
fact of whether his wife left him or was kidnapped is material to the case, since kidnapping
is consistent with his allegations of persecution and risk, whereas a marriage breakdown
would simply suggest a personal motive for leaving Pakistan, which is unrelated to risk of
harm. The State party reiterates the fact that a number of inconsistencies and contradictions
were identified in his story concerning the alleged kidnapping, which is of substantial
importance in the assessment of his allegations. Furthermore, since the author is alleging
that the fatwas purportedly issued against him were at the instigation of “his wife's

# Réseau d'intervention auprés des personnes ayant subi la violence organisée (RIVO).
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abductor”, whether in fact there was a kidnapping is very relevant to the issue of the
existence of the fatwas.

6.2 The State party recalsthat, in his latest observations, the author has claimed that the
divorce was organized by his brother, and that he had signed the documents in Canada and
sent them to Pakistan. However, according to the State party, the author’s signature on the
document was purportedly witnessed by two individuals, he (the author) was purportedly
identified by a lawyer based on his (the author’s) identity card, and the document is
“attested” by a Justice of the Peace. If the author’s latest version of events is true, then it
indicates that the author falsified alegal document by purporting to sign it in Karachi when
in fact he signed it in Canada, and that he had witnesses who participated in this fraud.
Either the author was in Karachi at the time, or the divorce deed is evidence of his lack of
credibility. The State party concludes that such inconsistencies concerning the central
aspect of his story seriously undermine the overall strength of his case.

6.3 The State party rejects the author’s statements, under articles 2 and 14 of the
Covenant, about aspects of the Canadian refugee determination system. It clarifies that,
contrary to the author’s assertions, the test for a stay of deportation sought before the
Federal Court has been applied since the Court’s decision of 1988, Toth v. Canada
(Minister of Employment and Immigration),® in which the Court established the following
test: whether there is a serious issue to be tried; whether there is arisk of irreparable harm if
the applicant is deported; and whether the balance of convenience favours the applicant.
This same test was applied in the author’s application for a stay of removal in June 2009,*
in which the court determined that the author had not raised a serious issue as to the legality
of the PRRA decision, and considered the new evidence in its assessment of whether there
was a risk of irreparable harm, and whether the balance of convenience favoured the
applicant. The State party further rejects the author’s assertion that the burden of proof
required to be offered protection in the PRRA process is “beyond a reasonable doubt”. It
clarifies that, whether the risk is assessed by the Immigration and Refugee Board or by a
PRRA Officer, the standard of proof for protection on Refugee Convention grounds is
“reasonable chance’, and the standard of proof for protection on the grounds of risk of
torture or risk to life or of cruel and unusua treatment or punishment is on a “balance of
probabilities’. The State party further reiterates that it is not the role of the Committee to
consider the Canadian immigration and refugee protection system in the abstract. It submits
that, to the extent that any of the author’s allegations about the deficiencies in the system
had a direct bearing on the assessment of his claim for protection, which is denied, they
should have been raised before the Federal Court. In the same vein, the State party recalls
that the author applied for permanent residence on humanitarian and compassionate
grounds (“H&C”) in March 2009. To date, no decision on this application has been made.

6.4 Regarding the human rights situation in Pakistan, the State party submits that the
U.S. Department of State International Religious Freedom Report for 2011 indicates that
while religiously motivated violence and human rights abuses remain serious problems in
Pakistan, there are signs of improvement with respect to the blasphemy laws and religious
tolerance. In recent months, it has been reported that senior members of the Pakistan
Government, including the interior minister, have spoken out in defence of a young
Chrigtian girl facing blasphemy charges. The Pakistani police and Government provided
protection for the girl and her family in the months following the accusations. In November
2012, the Islamabad High Court threw out the charges against the girl for lack of evidence,
and subsequently filed charges against her accuser for fabricating evidence. According to
the State party, these developments suggest that the highest levels of the Pakistani

%0 (1988), 86 NR 302 (FCA).
31 Masih v. Canada (Minister of Citizenship and Immigration), IMM-2867-09 (22 June 2009).
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government, as well as the police and the courts, are becoming increasingly sensitive to the
misuse of blasphemy allegations. It aso reiterates that the blasphemy laws are applied to al
other religious minorities in Pakistan, as well as the magjority Muslims, and therefore cannot
be considered to constitute discrimination against Christians in particular.

6.5 The State party reiterates that the communication should be deemed inadmissible on
the grounds that the author’s allegations under articles 6 and 7 of the Covenant are
manifestly unfounded; that his allegations of violations of articles 2, 9 and 14 are
incompatible with the provisions of the Covenant; and that he has failed to exhaust
domestic remedies in respect of the new allegations raised in his reply submission. In the
aternative, the State party asks the Committee to find the communication to be wholly
without merit.

I ssues and proceedings before the Committee

Consideration of admissibility

7.1 Before considering any claim contained in a communication, the Human Rights
Committee must, in accordance with rule 93 of its rules of procedure, decide whether or not
the case is admissible under the Optiona Protocol to the Covenant.

7.2  The Committee has ascertained, as required under article 5, paragraph 2 (a), of the
Optiona Protocol, that the same matter is not being examined under another procedure of
international investigation or settlement.

7.3  With respect to the author’s alegation that the refugee determination and asylum
procedures breached article 14 of the Covenant, as immigration agents lack competence and
impartiaity, the Committee observes that the author has failed to sufficiently substantiate,
for admissibility purposes, that, in his case, the decisions adopted in the framework of his
asylum application and related review proceedings did not emanate from competent,
independent and impartial tribunals. In these circumstances, the Committee need not
determine whether the proceedings relating to the author’s deportation fell within the scope
of application of article 14 (determination of rights and duties in a suit at law).* This part
of the communication, accordingly, isinadmissible under article 2 of the Optional Protocol.

7.4  The Committee notes the State party’s argument that the author has not exhausted
domestic remedies because he filed an H& C application on 18 March 2009, which remains
pending. The Committee recals its jurisprudence to the effect that authors must avail
themselves of al judicial remedies in order to fulfil the requirement of article 5, paragraph
2 (b), of the Optional Protocol, insofar as such remedies appear to be effective in the given
case, and are de facto available to them.® In the present case, the Committee observes that
four years after the author's H&C application was filed, it remains unanswered and
considers that the delay in responding to the author’s application is unreasonable. The
Committee further observes that the pending H& C application does not shield the author
from deportation to Pakistan, and therefore cannot be described as offering him an effective
remedy. Accordingly, the Committee concludes that article 5, paragraph 2 (b), of the
Optiona Protocol does not preclude it from examining the author’s communication.

%2 See, inter alia, communication No.1315/2004, Singh v. Canada, decision of inadmissibility of 30

March 2006, para. 6.2.

¥ See communications No. 1959/2010, Warsame v. Canada, Views adopted on 21 July 2011, para. 7.4;
No. 1003/2001, P.L. v. Germany, decision of inadmissibility of 22 October 2003, para. 6.5; and No.
433/1990, A.P.A. v. Spain, decision of inadmissibility of 25 March 1994, para. 6.2.
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7.5 The Committee notes the State party’s challenge to the admissibility of the
communication on the ground of failure on the part of the author to substantiate his claims
under articles 6, paragraph 1, and 7 of the Covenant. In light of the extensive evidence
submitted, both on the genera country situation, and on the author's personal
circumstances, the Committee considers that the author has sufficiently substantiated, for
purposes of admissibility, that his forcible return to Pakistan would expose him to arisk of
being subjected to treatment contrary to articles 6 and 7 of the Covenant. The Committee
therefore declares this part of the communication admissible, insofar as it appears to raise
issues under these provisions which need to be examined on the merits.

7.6.  With regard to the author’s claims under article 9, paragraph 1, the Committee notes
the State party’ s argument that this provision has no extraterritorial application and does not
prohibit a State from deporting a foreign national to a country where he or she alegedly
faces arisk of arbitrary arrest or detention. The Committee takes note of the author’s claim
that because of the fatwa issued against him, and the First Information Report filed with the
police, he would be at risk of arbitrary detention upon return. The Committee considers
that, in the context of the present communication, this claim cannot be dissociated from
those under articles 6 and 7 of the Covenant.

7.7 The Committee therefore declares the communication admissible, insofar as it
appears to raise issues under articles 6, paragraph 1, 7 and 9 of the Covenant, and proceeds
to their consideration on the merits.

Consideration of the merits

8.1 The Human Rights Committee has considered the present communication in the
light of al the information made available to it, as provided for under article 5, paragraph 1,
of the Optional Protocol.

8.2  The Committee recalls the State party’s obligation under article 2 of the Covenant to
ensure to al individuals within its territory and subject to its jurisdiction the rights
recognized in the Covenant, including in the application of its processes for expulsion of
non-citizens.

8.3  The Committee notes the author’s claim that he faces a real risk of being subjected
to treatment contrary to articles 6 and 7 of the Covenant if he were to be forcibly returned
to Pakistan, where no State protection would be offered to him. The Committee aso takes
note of the State party’s contention that the author’'s applications before domestic
authorities were rejected on the ground that the author lacked credibility, a conclusion
reached further to inconsistencies in his statements and lack of credible evidence in support
of his allegations. The Committee also takes note of the State party’s argument that the
blasphemy laws apply to al religious minorities in Pakistan, as well as to the Muslim
majority in the country, and that the author failed to convincingly show that he was unable
to obtain protection from the Pakistani authorities.

8.4  Notwithstanding the deference to be given to the immigration authorities in
assessing the evidence before them, the Committee must determine whether the author’s
removal to Pakistan would expose him to areal risk of irreparable harm. In this context, the
Committee recalls its general comment No. 31, in which it refers to the obligation of States
parties not to extradite, deport, expel or otherwise remove a person from their territory
where there are substantial grounds for believing that there is a risk of irreparable harm,
such as that contemplated by articles 6 and 7 of the Covenant, either in the country to which

GE.14-09602 205



A/69/40 (Val. I, Part One)

206

removal is to be effected or in any country to which the person may subsequently be
removed.®*

85 The Committee finds that, in the circumstances, and notwithstanding the
inconsistencies highlighted by the State party, insufficient attention was given to the
author’s allegations about the real risk he might face if deported to his country of origin.
The Committee notes that the State party claims that the author’s declarations are not
credible and merely expresses doubts about their veracity, without substantiating these
alegations. With respect to the fatwa, the State party has failed to undertake any serious
examination of its authenticity; the fatwa was not given any weight, solely because it
included a signature and footer in English, which also contained an English spelling
mistake. No official expert analysis was conducted, nor was any thorough investigation
undertaken with regard to the author of the fatwa, his profile, or his authority to issue
fatwas. Investigation would have been all the more critical given that it was the author of
the fatwa who had filed the First Information Report against the author, registered before
the Karachi police on 4 June 2005, with respect to acts regarded by the police as
constituting an offence under Pakistani crimina law (blasphemy law), which incurs the
death penalty. The Committee also notes that the State party has refrained from providing
any comment on the Federal Court’s statement, in its decision of 22 June 2009, that it was
prepared to accept that the author’s brother was beaten to death by unknown individuals.
Furthermore, the State party failed to take into account the uncontested medical reports
submitted by the author, which point to risks for his mental health in the event of aforcible
return to Pakistan.

8.6  The Committee accordingly considers, in the circumstances of the present case, that
the expulsion of the author would constitute a violation of article 6, paragraph 1, and article
7 of the Covenant.

8.7 In light of its findings on articles 6, paragraph 1, and 7 of the Covenant, the
Committee does not deem it necessary to further examine the author’s claims under article
9 of the Covenant.

9. The Human Rights Committee, acting under article 5, paragraph 4, of the Optional
Protocol to the International Covenant on Civil and Political Rights, is of the view that the
author’s removal to Pakistan would violate his rights under articles 6, paragraph 1, and 7 of
the Covenant.

10. In accordance with article 2, paragraph 3 (a), of the Covenant, the State party is
under an obligation to provide the author with an effective remedy, including a full
reconsideration of his claim regarding the risk of treatment contrary to articles 6, paragraph
1, and 7 of the Covenant should he be returned to Pakistan, taking into account the State
party’s obligations under the Covenant. The State party is also under an obligation to take
stepsto prevent similar violationsin the future.

11.  Bearing in mind that, by becoming a party to the Optional Protocol, the State party
has recognized the competence of the Committee to determine whether there has been a
violation of the Covenant or not and that, pursuant to article 2 of the Covenant, the State
party has undertaken to ensure to al individuals within its territory or subject to its
jurisdiction the rights recognized in the Covenant and to provide an effective and
enforceable remedy in case a violation has been established, the Committee wishes to
receive from the State party, within 180 days, information about the measures taken to give

General comment No. 31 (2004) on the nature of the general legal obligation imposed on States
parties to the Covenant (see note 23 above), para. 12.
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effect to the Committee’s Views. The State party is aso requested to publish the present
Views and disseminate them broadly in the official languages of the State party.

[Adopted in English, French and Spanish, the English text being the original version.
Subsequently to be issued also in Arabic, Chinese and Russian as part of the present report.]
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Individual opinion of Committee member Mr. Yuval Shany, joined by
Committee members Mr. Cornelis Flinterman, Mr. Walter Kalin, Sir
Nigel Rodley, Ms. Anja Seibert-Fohr and Mr. Konstantine
Vardzelashvili (dissenting)

1 We are unable to agree with the decision rendered by the Committee to find that the
State party’s decision to deport the author back to Pakistan amounts to a violation of
articles 6, paragraph 1, and 7 of the Covenant for the following reasons.

2. According to the Committee’ s established jurisprudence, it should accord deference
to fact-based assessments by national immigration authorities as to whether removed
individuals would face a real risk of a serious human rights violation upon removal, since
“it is generally for the instances of the States parties to the Covenant to evaluate facts in
such cases’.® Such an approach is based on acceptance by the Committee of the
comparative advantage that domestic authorities have in making factual findings due to
their direct access to oral testimonies and other materials presented in legal proceedings at
the national level. It is also based on the view that the Committee is not a court of fourth
instance that should re-eval uate facts and evidence de novo.

3. Consequently, the Committee held in the past that it would regard decisions of local
immigration authorities as violating the Covenant where the author was able to point to
serious irregularities in the decision-making procedures, or where the final decision was
manifestly unreasonable or arbitrary in nature because inadequate consideration was given
in domestic proceedings to the specific rights of the author under the Covenant or available
evidence not taken properly into account.” For example, the Committee found violations of
the Covenant where the local authorities failed to consider an important risk factor. It also
found violations where the author was able to show on the basis of uncontested evidence
that upon removal he would be exposed to areal personal risk of irreparable harm.®

4. All the risk factors relied upon by the mgjority view in the present case — the fatwa
issued against the author, the violent death of his brother, and the complaint against him to
the local police for violating Pakistani blasphemy laws — were duly considered by the
Canadian Immigration Refugee Board and the Pre-Removal Risk Assessment officer, as
well as by the Canadian Federal Courts that reviewed their decisions. On the basis of all the
information before them, the Canadian authorities came to the conclusion that the author’s
version of the events that he claimed happened to him in Pakistan before leaving that
country lacks credibility and that, in general, Christian pastors in Pakistan are not subject
today to areal risk of physical harm.

a
b

o

Communication No. 1763/2008, Pillai v. Canada, Views adopted on 25 March 2011, para. 11.2.

See e.g., communication No. 1544/2007, Hamida v. Canada, Views adopted on 18 March 2010,
paras. 8.4-8.6

Communication No. 1763/2008, Pillai v. Canada (see note 1 above), paras. 11.2 and 11.4 (“The
Committee further notes that the diagnosis of Mr. Pillai’ s post-traumatic stress disorder led the IRB to
refrain from questioning him about his earlier alleged torture in detention. The Committeeis
accordingly of the view that the material before it suggests that insufficient weight was given to the
authors' allegations of torture and the real risk they might face if deported to their country of origin,
in the light of the documented prevalence of torturein Sri Lanka”).

Communication No. 1544/2007, Hamida v. Canada (see note 2 above), para. 8.7.
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5. We are not persuaded by the mgjority view that the decision of the Canadian
authorities demonstrated a serious procedural defect, such as omitting to consider an
important risk factor, or was manifestly unreasonable or arbitrary in nature.

6. The author had access to various judicial and administrative instances in Canada,
which fully heard and considered his claim of areal risk of irreparable harm upon removal
to Pakistan, and he failed to establish that there were any defects in the procedure which
should lead us to reject its outcome. Moreover, the version of events provided by the author
to the Canadian authorities contained a number of serious contradictions — in particular
relating to the kidnapping of his wife and daughter. Therefore, we cannot hold that the
sceptical approach taken by the Canadian authorities towards key factual aspects of the
author’s claim that his persona circumstances are such that he will be at real risk of
irreparable harm upon his return to Pakistan was manifestly unreasonable or arbitrary.

7. We aso find no grounds in the evidence before us to reject the factual risk
assessment made by the Canadian authorities, according to which, in general, Christian
pastors in Pakistan are not subject today to a real risk of physical harm. Under these
circumstances, in which both the specific and general factua risk factors invoked by the
author were thoroughly examined and rejected by legal authorities in the State party, we
cannot hold on the basis of the evidence before us that the author proved that upon removal
he would be exposed to areal personal risk of irreparable harm.

8. As aresult of these considerations, we are of the view that the author has failed to
substantiate his claim that the decision of the State party to deport him to Pakistan would
violate article 6, paragraph 1, and article 7 of the Covenant and accordingly find no
violation of the Covenant by Canada.

[Done in English. Subsequently to be issued also in Arabic, Chinese, French, Russian and
Spanish as part of the present report.]
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Individual opinion of Committee member Mr. Yuji lwasawa
(dissenting)

1 It has long been the constant practice of the Committee in removal proceedings to
recall its jurisprudence that “it is generally for the courts of the States parties to the
Covenant to evaluate facts and evidence of a particular case, unless it is found that the
evaluation was clearly arbitrary or amounted to a denia of justice.”® Since 2011, the
Committee has used the following formula: the States parties have the obligation not to
extradite, deport, expel or otherwise remove a person from their territory where there are
substantial grounds for believing that there is a real risk of irreparable harm; “generally
speaking, it is for the organs of States parties to the Covenant to review or evaluate facts
and evidence in order to determine the existence of such risk”.” This latter formula, even
though somewhat different from the former, originates from the same underlying idea. As
explained also in the individual opinions of Mr Yuva Shany et al., such a deferential
standard of review is predicated upon the Committee' s recognition that domestic authorities
have comparative advantage in evaluating facts and evidence and that the Committee is not
a fourth instance that should re-evaluate facts and evidence de novo. The Committee
considers decisions of domestic authorities as violating the Covenant where the evaluation
was manifestly unreasonable or where there were serious irregularities in the procedures.

2. In the present communication, | am unable to conclude that the material before the
Committee demonstrates that the evaluation of facts and evidence carried out by the
authorities of the State party was manifestly unreasonable. The domestic authorities
identified a number of inconsistencies in the author’s claims as having undermined his
credibility, including his claim that his wife and daughter had been kidnapped. The majority
of the Committee attaches much importance to the fact that the author of the fatwa was the
same person who had filed the First Information Report against the author. However, the
author alleged that the fatwa had been issued at the instigation of “his wife's abductor”, and
it was not unreasonable that the domestic authorities considered whether there was in fact a
kidnapping as relevant to the existence of the fatwa.

[Done in English. Subseguently to be issued also in Arabic, Chinese, French, Russian and
Spanish as part of the present report.]

Communication No. 1544/2007, Hamida v. Canada (see note 2 above), para. 8.4. See dso No.
1551/2007, Tarlue v. Canada (see note 18 above), para. 7.4; No. 1455/2006, Kaur v. Canada,
decision of inadmissibility adopted on 30 Oct. 2008, para. 7.3; No. 1540/2007, Nakrash v. Sweden,
decision of inadmissibility adopted on 30 Oct. 2008, para. 7.3; No. 1494/2006, A.C. v. The
Netherlands, decision of inadmissibility adopted on 22 July 2008, para. 8.2; No. 1234/2003, P.K. v
Canada, decision of inadmissibility adopted on 20 March 2007, para. 7.3. For an overview of the
standard of review used by the Committee in removal proceedings up to March 2011, see
communication No. 1763/2008, Pillai v. Canada, Views adopted on 25 March 2011, Individua
opinion of Yuji lwasawa.

Communications No. 2149/2012, Islam v. Sweden, Views adopted on 25 July 2013 (posterior to the
adoption of the present Views), para. 7.4; No. 1912/2009, Thuraisamy v. Canada, Views adopted on
31 Oct. 2012, para. 7.4; No. 1801/2008, G.K. v. The Netherlands, Views adopted on 22 March 2012,
para. 11.2; No. 1833/2008, X v. Sveden, Views adopted on 1 Nov. 2011, para. 9.2; No. 1819/2008,
A.A. v. Canada, decision of inadmissibility adopted on 31 Oct. 2011, para. 7.8; No. 1763/2008, Pillai
v. Canada, (see note 1 above), paras. 11.2 and 11.4.
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R. Communication No. 1884/2009, Aouali et al. v. Algeria
(Views adopted on 18 October 2013, 109th session)*

Submitted by: Mouni Aouali, Feryale Faraoun and Fatiha
Bouregba (represented by Track Impunity
Always (TRIAL))

Alleged victims: Farid Faraoun (husband, father and son,
respectively, of the authors) and the authors

Sate party: Algeria

Date of communication: 19 May 2009 (initial submission)

Subject matter: Enforced disappearance

Procedural issue: Exhaustion of domestic remedies

Substantive issues: Right to life; prohibition of torture and cruel

and inhuman treatment; right to liberty and
security of person; respect for the inherent
dignity of the human person; recognition as a
person before the law; right to privacy; right
to protection of the family; and right to an
effective remedy

Articles of the Covenant: 2 (para. 3), 6 (para. 1), 7, 9 (paras. 1-4), 10
(para. 1), 16, 17 and 23 (para. 1)

Article of the Optional Protocol: 5 (para. 2 (b))

The Human Rights Committee, established under article 28 of the Internationa
Covenant on Civil and Political Rights,

Meeting on 18 October 2013,

Having concluded its consideration of communication No. 1884/2008, submitted by
Mouni Aouali, Feryale Faraoun and Fatiha Bouregba under the Optional Protocol to the
International Covenant on Civil and Political Rights,

Having taken into account all written information made available to it by the authors
of the communication and the State party,

Adopts the following:

* The following members of the Committee took part in the consideration of this communication: Mr.
Y adh Ben Achour, Ms. Christine Chanet, Mr. Ahmad Amin Fathalla, Mr. Cornelis Flinterman, Mr.
Yuji lwasawa, Mr. Walter Kalin, Ms. Zonke Zanele Mgjodina, Mr. Kheshoe Parsad Matadeen, Mr.
Gerad L. Neuman, Sir Nigel Rodley, Mr. Victor Manuel Rodriguez-Rescia, Mr. Fabian Omar
Salvioli, Ms. Anja Seibert-Fohr, Mr. Yuval Shany, Mr. Konstantine Vardzelashvili and Ms. Margo
Waterval.

Pursuant to rule 90 of the Committee’s rules of procedure, Mr. Lazhari Bouzid did not participate in
the consideration of the communication.
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Viewsunder article 5, paragraph 4, of the Optional Protocol

1.1 The authors of the communication are Mouni Aouai (married nhame Faraoun), an
Algerian national born on 2 March 1953; Feryale Faraoun, an Algerian national born on 28
April 1979; and Fatiha Bouregba, an Algerian national born on 14 July 1931. They claim
that their husband, father and son, respectively, Farid Faraoun, born on 8 September 1951,
is the victim of violations by the State party of articles 2 (para. 3), 6 (para. 1), 7, 9 (paras.
1-4), 10 (para. 1), 16, 17 and 23 (para. 1) of the International Covenant on Civil and
Political Rights. They claim to be themselves the victims of violations by the State party of
articles 2 (para. 3), 7, 17 and 23 (para. 1) of the Covenant. The authors are represented by
counsel.*

12 On 10 July 2009, in accordance with rule 92 of its rules of procedure, the
Committee, through its Special Rapporteur on new communications and interim measures,
asked the State party not to take any measure that might hinder the exercise by the authors
and members of their family of their right to submit an individual complaint to the
Committee. Accordingly, the State party was requested not to invoke its national
legislation, and specifically Ordinance No. 06-01 on the implementation of the Charter for
Peace and National Reconciliation, against the authors and members of their family.

1.3 On 27 October 2009, the Committee, through its Special Rapporteur on new
communications and interim measures, decided not to examine the admissibility of the
communication separately from the merits.

Thefactsas submitted by the authors

21  Mr. Farid Faraoun, a farmer who raised cattle in the region of Sidi Bel Abbés, had
sent an appeal and request for a hearing to the security chief of the wilaya (governorate) of
Sidi Bel Abbés in January 1996 to challenge the refusal by the authorities to recognize his
election as Chair of the milk producers association; in his view their refusal was a
politically motivated act based on his support for the Front Islamique du Salut at a time
when thiswas alegal organization.

2.2 0On 11 February 1997, four criminal investigation officers from the security forces of
the wilaya of Sidi Bel Abbés, dressed in plain clothes, armed and travelling in official
vehicles, searched the Faraoun family home without a warrant. The officers forced the
victim to follow them to the police station in his own vehicle. No reasons were given for his
arrest. On the evening of his arrest, his wife, Mouni Aouali, learned that the family farm
had been completely destroyed in the presence of a gendarmerie brigade (Darak e Watani)
and with the help of equipment belonging to the municipality of Sidi Bel Abbeés.

2.3 0On 12 February 1997, crimina investigation officers dressed in plain clothes and
travelling in police vehicles arrived at the family home and asked Ms. Aouali and her four
children to leave the house. One of the officers told Ms. Aouali to take her papers, money
and jewellery. A neighbour and some cousins of the family were then alowed to go into the
house to take whatever was strictly necessary. In the presence of the police commissioner
of the wilaya of Sidi Bel Abbés, they then proceeded to demolish the family home, where
the family had lived for more than 17 years. The demolition, using bulldozers belonging to
the municipality, was carried out without a court order and took several hours. The family
had only their neighbours and friends to rely on for accommodation. With the destruction of
Farid Faraoun’s farm, the loan the family had taken out could not be repaid and the authors
were left with no financial resources.

! The Optional Protocol entered into force for the State party on 12 December 1989.
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2.4  During the night of 12 February 1997, Ms. Aouali managed to secretly meet with a
soldier who told her that her husband had been tortured on the night of his arrest but was
dtill aive. He advised her to do nothing that might make the situation worse. In the
following months, the family received information from various sources claiming that the
victim had been injured in the leg and left eye and that he had been seen in the military
hospital of Sidi Bel Abbés and then taken to the military hospital in Oran.

2.5 Since the victim's arrest, his family has tried in vain to get information from the
authorities and to have an investigation launched. Two days after Farid Faraoun was
arrested, Fatiha Bouregba went to the police station, where she was told that her son had
been transferred to the town’s military sector. When she went to the military sector, she was
insulted and threatened with arrest by the sector commander. On 13 July 1997, Farid
Faraoun’s family asked the President of the National Human Rights Observatory to
intervene to find him, but nothing was done in response to this request. On 8 August 1999,
the victim’'s mother went to the wilaya of Sidi Bel Abbés to report her son’s disappearance,
but nothing was done in response. On 4 August 2005 and 8 January 2006, the victim’s wife
wrote to the Minister of Justice, the Minister of the Interior and the President of the
Republic to ask for an investigation into what had happened to him. On 8 August 2005, the
Faraoun family tried unsuccessfully to bring the case before the National Advisory
Commission for the Promotion and Protection of Human Rights. On 12 August 2006, the
victim's mother again denounced her son’'s disappearance, this time to the gendarmerie
brigade of Alger Plage, and was given a “certificate of disappearance following
unsuccessful inquiries and searches’. Ms. Bouregba refused to accept this, and lodged an
appeal with the chief of the aforementioned brigade, asking for a thorough investigation
into her son’s place of detention. To this day, the Faraoun family has had no news of the
victim and no investigation has been opened in response to their efforts.

2.6 The authors say they have taken only limited steps for fear of reprisals. Moreover,
after the promulgation on 27 February 2006 of Ordinance No. 06-01 on the implementation
of the Charter for Peace and National Reconciliation, the authors found themselves denied
the legal right to initiate judicial proceedings. The authors point out that, according to the
settled jurisprudence of the Committee, only effective and available remedies need to be
exhausted. A remedy is only effective if it offers some prospect of success and if it would
alow the authors to obtain satisfaction, and it is only available if the authors have
unhindered access to it.

The complaint

3.1  The authors assert that Farid Faraoun is a victim of enforced disappearance, as he
was arrested by State officials and his arrest was followed by arefusal to acknowledge that
he had been deprived of liberty and by the concealment of his fate. More than 15 years after
his disappearance and incommunicado detention, the chances of finding him alive seem
remote and, even if his disappearance did not end in his death, the threat to his life would
congtitute a violation of article 6, read in conjunction with article 2, paragraph 3, of the
Covenant.

3.2  The authors point out that, according to the Committee’s jurisprudence, the mere
fact of being subjected to enforced disappearance constitutes inhuman or degrading
treatment. The anguish and suffering caused by the victim's indefinite detention and
complete lack of contact with his family and the outside world amount to treatment which
is contrary to article 7 of the Covenant. Moreover, according to information received by his
family, Farid Faraoun was tortured after his arrest.

3.3 The disappearance of the victim was a painful and distressing experience for the
authors, as they had no idea what had happened to him or whether he was really dead, and,
if he was, in what circumstances he had died and, if he had been buried, where his grave
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was. This uncertainty is a source of deep and constant suffering, which constitutes a
violation of article 7 of the Covenant, on its own and read in conjunction with article 2,
paragraph 3, of the Covenant.

34  The authors maintain that the destruction of the family home by the authorities
constitutes cruel or inhuman treatment within the meaning of article 7 of the Covenant
since the house was demolished with the sole aim of intimidating them and was carried out
without a court order, without giving the family time to take their furniture or personal
effects out of the house, aside from the strict minimum, and without providing any
aternative accommodation. The authors were afraid to complain directly to the loca courts
as a result of the sector commander’'s threats of arrest and the particularly harsh
intimidation they had suffered at the hands of the criminal investigation officers (eviction,
destruction of their house and livelihood).

3.5 The authors recal the Committee’s settled jurisprudence whereby any
unacknowledged detention of a person constitutes a complete negation of the right to liberty
and security guaranteed by article 9 of the Covenant and is an extremely serious violation
of this article. The victim’s arrest without a warrant on 11 February 1997 and the failure to
inform him of the reasons for his arrest constitute a violation of article 9, paragraphs 1 and
2, of the Covenant. Moreover, the State party’s legidation limits the period of lawful
custody to 48 hours as a rule, 96 hours where the charges concern putting State security at
risk, and 12 days where terrorist or subversive acts are concerned. The failure to bring the
victim before a competent judicial authority constitutes a violation of article 9, paragraph 3,
of the Covenant. As he was held incommunicado, with no possibility of contacting the
outside world, the victim was unable to challenge the lawfulness of his detention, or ask a
judge to order his release, or even ask a third party to defend him, which entails a violation
of article 9, paragraph 4, of the Covenant.

3.6  Prolonged detention in a secret location also infringes the guarantees set out in
article 10, paragraph 1, of the Covenant.

3.7  The authors submit that the victim, as a person subjected to enforced disappearance,
has been deprived of the capacity to exercise his rights under the Covenant and to have
recourse to any possible remedy as a direct consequence of the State’s conduct. This should
be interpreted as a refusal to recognize the victim as a person before the law, in violation of
article 16 of the Covenant.

3.8 The house search and the destruction of the family home constitute illegal
interference in the privacy and home of the Faraoun family, in violation of article 17 of the
Covenant.

3.9 The enforced disappearance of the victim has destroyed the authors’ family life, and
the State party has failed in its duty to protect it, thereby violating article 23, paragraph 1,
of the Covenant.

3.10 The enforced disappearance has made it impossible for Farid Faraoun to exercise his
right to appeal in order to challenge the lawfulness of his detention. The authors have tried
everything in their power to discover his fate and have tried all legal means to find him. In
the absence of a thorough investigation into the alleged human rights violations, and in the
absence of the prosecution, trial and sentencing of those responsible for these violations, the
State party has violated article 2, paragraph 3, of the Covenant. Moreover, the failure to
take the necessary steps to protect the rights set out in articles 6, 7, 9, 10, 16, 17 and 23
itself constitutes a violation of the rights set out in these articles read in conjunction with
article 2, paragraph 3, of the Covenant.
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State party’s observations

41 On 28 August 2009, the State party contested the admissibility of the
communication. It is of the view that the communication, which incriminates public
officials, or persons acting on behalf of public authorities, in cases of enforced
disappearance during the period in question — from 1993 to 1998 — should be considered
within the broader context of the sociopolitical situation and should be declared
inadmissible. The individual focus in this complaint does not reflect the national
sociopolitical and security context in which the alleged events are said to have occurred,
and do not reflect reality or the factua diversity of the situations covered by the generic
term “enforced disappearance” during the period in question.

4.2 In this respect, and contrary to the theories propounded by international NGOs,
which the State party finds to be not very objective, the painful ordeal of terrorism that the
State party experienced cannot be seen as a civil war between two opposing camps; rather,
it was acrisis that led to the spread of terrorism following calls for civil disobedience. This
in turn led to the emergence of a multitude of armed groups engaged in terrorist crimes, acts
of subversion, the destruction and sabotage of public infrastructure, and acts of terror
targeting the civilian population. In the 1990s, as a result, the State party went through one
of the most terrible ordeals of its young life as an independent country. In this context, and
in accordance with the Congtitution (arts. 87 and 91), precautionary measures were
implemented, and the Algerian Government informed the Secretariat of the United Nations
of its declaration of a state of emergency, in accordance with article 4, paragraph 3, of the
Covenant.

4.3 During this period, terrorist attacks were a daily occurrence in the country; they
were carried out by a host of ideologically driven armed groups with little in the way of
hierarchy, which severely diminished the ability of the authorities to control the security
situation. As a result, there was some confusion in the manner in which a number of
operations were carried out among the civilian population, and it was difficult for civilians
to distinguish between the actions of terrorist groups and those of the security forces, to
whom civilians often attributed enforced disappearances. According to a variety of
independent sources, including the press and human rights organizations, the concept of
disappearances in Algeria during the period in question covers six possible scenarios, none
of which can be blamed on the State. The first scenario concerns persons reported missing
by their relatives but who in fact had chosen to go into hiding in order to join an armed
group and who instructed their families to report that they had been arrested by the security
services, as a way of “covering their tracks” and avoiding being “harassed” by the police.
The second scenario concerns persons who were reported missing after their arrest by the
security services but who took advantage of their subsequent release to go into hiding. The
third scenario concerns persons abducted by armed groups which, because they were not
identified or because they had stolen uniforms or identification documents from police
officers or soldiers, were mistakenly thought to belong to the armed forces or security
services. The fourth scenario concerns persons reported missing who abandoned their
families, and sometimes even left the country, to escape from persona problems or family
disputes. The fifth scenario concerns persons reported missing by their family but who were
in fact wanted terrorists who had been killed and buried in the maquis following factional
infighting, doctrinal disputes or arguments over the spoils of war among rival armed
groups. The sixth scenario mentioned by the State party concerns persons reported missing
who were actually living in Algeria or abroad under a false identity provided by a network
of document forgers.

4.4  The State party maintains that it was in view of the diversity and complexity of the
situations covered by the general concept of disappearance that the Algerian legidature,
following the referendum on the Charter for Peace and National Reconciliation,
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recommended a comprehensive approach to the issue of disappeared persons, whereby all
persons who had disappeared in the context of the “national tragedy” would be cared for,
al victims would be offered support to overcome their ordeal and al victims of
disappearance and their beneficiaries would be entitled to redress. According to statistics
from the Ministry of the Interior, 8,023 cases of disappearance have been reported, 6,774
examined, 5,704 approved for compensation and 934 rejected, with 136 still pending. A
total of 371,459,390 Algerian dinars (DA) has been paid out as compensation to al the
victims concerned. In addition, a total of DA 1,320,824,683 has been paid out in monthly
pensions.

45  The State party further argues that not all domestic remedies have been exhausted. It
stresses the importance of distinguishing between simple formalities involving the political
or administrative authorities, non-judicial remedies pursued through advisory or mediation
bodies, and judicial remedies pursued through the relevant courts of justice. The State party
observes that, as may be seen from the authors’ statements, the complainants have written
letters to political and administrative authorities, petitioned advisory or mediation bodies
and petitioned representatives of the prosecution service (chief prosecutors and public
prosecutors), but have not, strictly speaking, initiated legal action and seen it through to its
conclusion by availing themselves of all available remedies of appeal and judicia review.
Of al these authorities, only the representatives of the prosecution service are authorized by
law to open a preliminary inquiry and refer a case to the investigating judge. In the Algerian
legal system, it is the public prosecutor who receives complaints and who, if warranted,
ingtitutes criminal proceedings. Nevertheless, in order to protect the rights of victims or
their beneficiaries, the Code of Criminal Procedure authorizes the latter to sue for damages
by filing a complaint with the investigating judge. In this case, it is the victim, not the
prosecutor, who initiates criminal proceedings by bringing the matter before the
investigating judge. This remedy, which is provided for in articles 72 and 73 of the Code of
Criminal Procedure, was not utilized, despite the fact that it would have enabled the victims
to ingtitute criminal proceedings and compel the investigating judge to initiate proceedings,
even if the prosecution service had decided otherwise.

46 The State party also notes the authors contention that it is impossible to consider
that any effective and available domestic remedies exist in Algeria to which the families of
victims of disappearance could have recourse, on account of the adoption by referendum of
the Charter for Peace and National Reconciliation and its implementing legislation — in
particular, article 45 of Ordinance No. 06-01. On this basis, the authors believed they did
not need to bring the matter before the relevant courts, in view of the latter’ s likely position
and findings regarding the application of the Ordinance. However, the authors cannot
invoke this Ordinance and its implementing legidlation as a pretext for failing to institute
the legal proceedings available to them. The State party recals the Committee's
jurisprudence to the effect that a person’s subjective belief in, or presumption of, the futility
of a remedy does not exempt that person from the requirement to exhaust all domestic
remedies.?

4.7  The State party then turns its attention to the nature, principles and content of the
Charter for Peace and National Reconciliation and its implementing legidation. It maintains
that, in accordance with the principle of the inalienability of peace, which has become an
international right to peace, the Committee should support and consolidate peace and
encourage national reconciliation with a view to strengthening States affected by domestic
crises. As part of this effort to achieve national reconciliation, the State party adopted the
Charter, and its implementing Ordinance prescribes legal measures for the discontinuance

The State party citesin particular communications Nos. 210/1986 and 225/1987, Pratt and Morgan v.
Jamaica, Views adopted on 6 April 1989.
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of criminal proceedings and the commutation or remission of sentences for any person who
is found guilty of acts of terrorism or who benefits from the provisions of the legislation on
civil dissent, except for persons who have committed or been accomplices in mass killings,
rapes or bombings in public places. This Ordinance also introduces a procedure for filing an
official finding of presumed death, which entitles beneficiaries to receive compensation as
victims of the “national tragedy”. Social and economic measures have also been put in
place, including the provision of employment placement assistance and compensation for
al persons considered victims of the “nationa tragedy”. Finaly, the Ordinance prescribes
political measures, such as a ban on holding political office for any person who exploited
religion in the past in a way that contributed to the “national tragedy”, and establishes the
inadmissibility of any proceedings brought against individuals or groups who are members
of any branch of Algeria's defence and security forces for actions undertaken to protect
persons and property, safeguard the nation and preserve its institutions.

4.8 In addition to the establishment of the fund to compensate al victims of the
“nationa tragedy”, the sovereign people of Algeria have, according to the State party,
agreed to a process of national reconciliation as the only way to heal the wounds inflicted.
The State party insists that the proclamation of the Charter for Peace and National
Reconciliation reflects a desire to avoid confrontation in the courts, media outpourings and
political score-settling. The State party is therefore of the view that the authors' allegations
are covered by the comprehensive domestic settlement mechanism provided for in the
Charter.

49 The State party asks the Committee to note how similar the facts and situations
described by the authors are and to take into account the sociopolitical and security context
in which they occurred; to find that the authors failed to exhaust all domestic remedies; to
recognize that the authorities of the State party have established a comprehensive domestic
mechanism for processing and settling the cases referred to in the communication through
measures aimed at achieving peace and national reconciliation that are consistent with the
principles of the Charter of the United Nations and subsequent covenants and conventions;
to find the communication inadmissible; and to request that the authors seek an aternative
remedy.

Authors commentson the State party’s submission

51 On 2 October 2012, the authors submitted their comments on the State party’s
submission. They point out that the State party has recognized the competence of the
Committee to consider individual communications. This competence is of a general nature
and its exercise by the Committee is not subject to the discretion of the State party. In
particular, it is not for the State party to determine whether it is appropriate for the
Committee to take up a specific case. That is for the Committee to decide when it considers
the communication. The authors consider that the State party’s adoption of domestic
legislative and administrative measures to support the victims of the “national tragedy”
cannot be invoked at the admissibility stage to prevent individuals subject to its jurisdiction
from using the procedure provided for under the Optional Protocol. Even though such
measures may have an impact on the settlement of a dispute, they must be studied with
regard to the merits of the case and not at the admissibility stage. In the present case, the
legislative measures adopted amount to a violation of the rights enshrined in the Covenant,
as the Committee has previously observed.?

The authors refer to the concluding observations of the Human Rights Committee concerning the
third periodic report of Algeria, adopted on 1 November 2007 (CCPR/C/DZA/COI/3), paras. 7, 8 and
13. The authors a so refer to communication No. 1588/2007, Benaziza v. Algeria, Views adopted on

GE.14-09602 217



A/69/40 (Val. I, Part One)

218

5.2  Theauthorsrecall that Algeria’s declaration of the state of emergency on 9 February
1992 does not affect the right of persons to submit individual communications to the
Committee. Article 4 of the Covenant allows for derogations from certain provisions of the
Covenant during states of emergency, but does not affect the exercise of rights under the
Optiona Protocol. The authors therefore consider that the State party’ s observations on the
appropriateness of the communication do not constitute a ground for inadmissibility.

5.3  The authors again refer to the State party’ s argument that the requirement to exhaust
domestic remedies requires them to institute criminal proceedings by filing a complaint
with the investigating judge, in accordance with articles 72 et seg. of the Code of Criminal
Procedure. They refer to an individual communication concerning the State party in which
the Committee stated that “the State party has a duty not only to carry out thorough
investigations of alleged violations of human rights, particularly enforced disappearances or
violations of the right to life, but aso to prosecute, try and punish anyone held to be
responsible for such violations. To sue for damages for offences as serious as those alleged
in the present case cannot be considered a substitute for the charges that should be brought
by the public prosecutor”.* The authors therefore consider that, given the serious nature of
the aleged offences, it was the responsibility of the competent authorities to take up the
case. However, no action was taken, even though the authors attempted, as soon as Farid
Faraoun was arrested, to make enquiries into his whereabouts, but to no avail.

54  Two days after her son’s arrest, Fatiha Bouregba went to the police station, where
she was told that her son had been transferred to the town’s military sector: she then went
there. She was received by the sector commander, who gave her no information on her son,
and in fact was quite threatening. This climate of fear was sustained by the destruction of
the family home and close surveillance of Faraoun family members. The authors
nevertheless stepped up their search (see paragraph 2.4 above), but to no avail. Thus the
authors cannot be accused of not having exhausted all remedies for not bringing the matter
before the investigating judge and suing for damages in crimina proceedings in the case of
a human rights violation of such a serious nature that the State party should not have
ignored it.

5,5 Asto the State party’s argument that mere “subjective belief or presumption” does
not exempt the authors of a communication from the requirement to exhaust al domestic
remedies, the authors cite article 45 of Ordinance No. 06-01, whereby legal proceedings
may not be brought against individuals or groups who are members of any branch of the
defence or security forces. Any person making such a complaint or alegation is liable to a
term of imprisonment of 3 to 5 years and a fine of between DA 250,000 and DA 500,000.
The State party has therefore not convincingly demonstrated how suing for damages would
have enabled the competent courts to receive and investigate complaints, as that would
involve violating article 45 of the Ordinance, or how the authors could have been
guaranteed immunity from prosecution under article 46 of the Ordinance. As treaty body
jurisprudence confirms, a reading of these provisions leads to the conclusion that any
complaint regarding the violations suffered by the authors and Farid Faraoun would be not
only declared inadmissible, but also treated as a criminal offence. The State party fails to
provide an example of any case which, despite the existence of the above-mentioned

26 July 2010, para. 9.2 and communication No. 1196/2003, Boucherf v. Algeria, Views adopted on 30
March 2006, para. 11. The authors further refer to the concluding observations of the Committee
against Torture concerning the third periodic report of Algeria, adopted on 13 May 2008
(CAT/C/IDZAICO/3), paras. 11, 13 and 17. Lastly, they refer to general comment No. 29 (2001) on
derogations during a state of emergency, para. 1 (Official Records of the General Assembly, Fifty-
Sixth Session, Supplement No. 40, vol. | (A/56/40 (Val. 1)), annex V1).

4 Benazizav. Algeria, para. 8.3.
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Ordinance, has led to the effective prosecution of the perpetrators of human rights
violationsin asimilar case.

5.6  With respect to the merits of the communication, the authors note that the State party
has simply listed the sort of scenarios in which the victims of the “national tragedy” might
have disappeared. Such general comments do not refute the allegations made in the present
communication. In fact similar comments have been put forward in a number of other
cases, which shows the State party’s continuing unwillingness to consider such cases
individually.

5.7  With regard to the State party’s argument that it is entitled to request that the
admissibility of the communication be considered separately from the merits, the authors
refer to rule 97, paragraph 2, of the rules of procedure, which states that the “working group
or special rapporteur may, because of the exceptional nature of the case, request a written
reply that relates only to the question of admissibility”. Consequently, it is not for the
authors of the communication or the State party to take such decisions, which are the sole
prerogative of the working group or specia rapporteur. The authors consider that the
present case is no different from other cases of enforced disappearance, and that
admissibility should not be considered separately from the merits.

5.8 The authors recal that the State party is required to “submit to the Committee
written explanations or statements that shal relate both to the communication’s
admissibility and its merits’. They also recall the treaty body jurisprudence whereby in the
absence of comments by the State party on the merits of the communication, the Committee
may base its decision on the information in the file. The alegations submitted by the
authors in their communication are corroborated by numerous reports on the security
forces actions at the time, and by the persistent efforts of the victim’'s family. In view of
the State party’s involvement in the disappearance of Farid Faraoun, the authors are unable
to provide additiona information in support of their communication, as that information is
entirely in the hands of the State party. The authors also note that the lack of any
submissions from the State party regarding the merits of the case is tantamount to the State
party’ s acquiescence that violations were committed.

I ssues and proceedings before the Committee

Consideration of admissibility

6.1  The Committee recalls that the decision by the Special Rapporteur to examine the
admissibility and the merits jointly (see paragraph 1.3 above) does not preclude their being
considered separately by the Committee. The joinder of admissibility and the merits does
not mean they must be examined simultaneously. Consequently, before considering any
claim contained in a communication, the Committee must decide, in accordance with rule
93 of its rules of procedure, whether the communication is admissible under the Optional
Protocol to the Covenant.

6.2  Asrequired under article 5, paragraph 2 (a), of the Optional Protocol, the Committee
has ascertained that the same matter is not being examined under another procedure of
international investigation or settlement.

6.3  The Committee notes that, in the State party’s view, the authors have not exhausted
domestic remedies, since they did not consider the possibility of bringing the matter before
the investigating judge and suing for damagesin criminal proceedings under articles 72 and
73 of the Code of Criminal Procedure. The Committee notes that, according to the State
party, the authors wrote letters to political and administrative authorities but did not
actualy initiate legal proceedings and see them through to their conclusion by availing
themselves of all available remedies of appeal and cassation. The Committee notes the
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authors' argument that they have taken only limited steps for fear of reprisals and that, after
the promulgation on 27 February 2006 of Ordinance No. 06-01 on the implementation of
the Charter for Peace and National Reconciliation, the authors found themselves denied the
legal right to initiate judicial proceedings. The Committee notes that, despite their fear of
reprisals, the authors have made numerous inquiries, including to the competent police
brigades, in an effort to shed light on the victim'’s disappearance, but to no avail.

6.4  The Committee recalls that the State party has a duty not only to carry out thorough
investigations of aleged violations of human rights brought to the attention of its
authorities, in particular enforced disappearances or violations of the right to life, but also
to prosecute, try and punish anyone held to be responsible for such violations.® Although
Farid Faraoun’s family repeatedly contacted the police and political authorities about his
disappearance, the State party has failed to conduct a thorough and effective investigation.
The State party has aso failed to provide sufficient evidence that an effective remedy is
available, since Ordinance No. 06-01 of 27 February 2006 continues to be applicable
despite the Committee’s recommendations that it should be brought into line with the
Covenant (CCPR/C/DZA/CQOI3, paras. 7, 8 and 13). The Committee recalls that, for a
communication to be deemed admissible, the authors must have exhausted only the
remedies effective against the aleged violation — in the present case, remedies effective
against enforced disappearance. In addition, the Committee considers that to sue for
damages for offences as serious as those alleged in the present case cannot be considered a
substitute for the charges that should be brought by the public prosecutor.® Given the vague
wording of articles 45 and 46 of the Ordinance, and in the absence of satisfactory
information from the State party about their interpretation and actual enforcement, the
authors' fears about the effectiveness of filing a complaint are reasonable. In view of the
above, the Committee concludes that article 5, paragraph 2 (b), of the Optional Protocol is
not an obstacle to the admissibility of the communication.

6.5 The Committee considers that the authors have sufficiently substantiated their
claimsinsofar asthey raise issues under articles 6 (para. 1), 7, 9, 10, 16, 17, 23 (para. 1) and
2 (para. 3) of the Covenant, and proceeds to consider the communication on its merits.

Consideration of the merits

7.1  The Human Rights Committee has considered the present communication in the
light of al the information made available to it by the parties, as required under article 5,
paragraph 1, of the Optional Protocol.

7.2 In the present communication, the State party has been content to argue that
communications incriminating public officials, or persons acting on behalf of public
authorities, in cases of enforced disappearance between 1993 and 1998 must be looked at in
the broader context of the domestic sociopolitical and security environment that prevailed
during a period in which the Government was struggling to combat terrorism. The
Committee observes that the Covenant demands that the State party concern itself with the
fate of every individual and treat every individual with respect for the dignity that inheresin
every human being. It further recallsits jurisprudence’ to the effect that the State party may
not invoke the provisions of the Charter for Peace and National Reconciliation against
persons who invoke provisions of the Covenant or who have submitted or may submit

See, inter alia, communication No. 1791/2008, Boudjemai v. Algeria, Views adopted on 22 March
2013, para. 7.4.

Ibid.

See, Boucherf v. Algeria, para. 11; Benaziza v. Algeria, para. 9.2; communication No. 1781/2008;
Berzig v. Algeria, Views adopted on 31 October 2011, para. 8.2; and Khirani v. Algeria, para. 7.2.
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communications to the Committee. Ordinance No. 06-01, without the amendments
recommended by the Committee, appears to promote impunity and therefore cannot, as it
currently stands, be considered compatible with the provisions of the Covenant
(CCPR/CIDZAICOI/3, para. 7 @).

7.3  The Committee notes that the State party has not replied to the authors claims
concerning the merits of the case and recalls its jurisprudence? according to which the
burden of proof should not rest solely on the author of a communication, especially given
that the author and the State party do not always have the same degree of access to evidence
and that often only the State party is in possession of the necessary information. It is
implicit in article 4, paragraph 2, of the Optional Protocol that the State party has the duty
to investigate in good faith all allegations of violations of the Covenant made against it and
its representatives and to provide the Committee with the information available to it.° In the
absence of any explanations from the State party in this respect, due weight must be given
to the authors’ allegations, provided they have been sufficiently substantiated.

7.4  The Committee notes that, according to the authors, Farid Faraoun was arrested on
11 February 1997 by four criminal investigation officers from the security forces of the
wilaya of Sidi Bel Abbés, dressed in plain clothes, armed and travelling in official vehicles;
that he was arrested without a warrant and taken to the police station in Sidi Bel Abbeés; that
he has not been seen by his family since then; and that, despite al the family’s efforts, the
authorities have provided no information on his fate. The Committee recalls that, in cases
of enforced disappearance, the deprivation of liberty, followed by arefusal to acknowledge
the deprivation of liberty or by conceament of the fate or whereabouts of the disappeared
person, removes the person from the protection of the law and places his or her life at
serious and constant risk, for which the State is accountable. In the case at hand, the
Committee notes that the State party has produced no evidence to indicate that it has
fulfilled its obligation to protect the life of Farid Faraoun. Therefore the Committee
concludes that the State party has failed in its duty to protect the victim’s life, in violation
of article 6, paragraph 1, of the Covenant.™

7.5 The Committee recognizes the degree of suffering involved in being held
indefinitely without contact with the outside world. It recalls its general comment No. 20
(1992) on the prohibition of torture or other cruel, inhuman or degrading treatment or
punishment,™ which recommends that States parties should make provision against
incommunicado detention. It notes that, in the case in question, Farid Faraoun was arrested
by Algerian criminal investigation officers on 11 February 1997, that he has had no contact
with his family since then and that, according to information received by the family, he was
tortured in the hours after his arrest. In the absence of a satisfactory explanation from the
State party, the Committee considers that these events constitute a violation of article 7 of
the Covenant in respect of Farid Faraoun.*?

7.6  The Committee also takes note of the anguish and distress caused to the authors by
Farid Faraoun’s disappearance. It considers that the facts before it disclose a violation of
article 7 of the Covenant in respect of them.*®

. See, inter alia, Boudjemai v. Algeria, para. 8.3.
Ibid.
See, inter alia, Boudjemai v. Algeria, para. 8.4.
™ Official Records of the General Assembly, Forty-Seventh Session, Supplement No. 40 (A/47/40),
annex VI, sect. A.
See, inter alia, Boudjemai v. Algeria, para. 8.5.
See, inter alia, Boudjemai v. Algeria, para. 8.6.
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7.7  Inaddition, the Committee notes the authors' claim to the effect that the family farm
was destroyed by the brigade. As to the family home, the wife of Farid Faraoun and her
children were apparently evicted and then watched powerless as the house they had lived in
for more than 17 years was demolished and their furniture and persona effects destroyed
by bulldozers, by order of State officials. The Committee notes the authors’ claim that no
aternative housing was provided and that the family was left in dire financial straits. The
Committee notes also their claim that these acts were intended to intimidate them and that,
just as with the arrest of Farid Faraoun, they did not dare complain directly to the courts at
the time for fear of reprisals. The Committee notes that the State party has not refuted these
alegations. The Committee recalls its general comment No. 20 (1992), stating that it did
not consider it necessary to draw up a list of prohibited acts or to establish sharp
distinctions between the different kinds of punishment or treatment; the distinctions depend
on the nature, purpose and severity of the treatment applied. The Committee aso
considered that the prohibition in article 7 relates not only to acts that cause physical pain
but also to acts that cause mental suffering to the victim.*

7.8  The Committee notes that, in this case, it was the authorities of the State party that
destroyed the farm and demolished the family home and everything it contained; that these
acts of destruction were ordered without a warrant; that the authors and their family
watched powerless for several hours as the family home, in which they had lived for many
years, was demolished; and that the family was provided with no alternative housing or
means of subsistence. Under the circumstances, the Committee considers this act of
destruction to amount to reprisals and intimidation and that the mental suffering it caused
constitutes a separate violation of article 7 of the Covenant with respect to Farid Faraoun
and the authors.

7.9  With regard to the alleged violations of article 9, the Committee notes the authors
claim that Farid Faraoun was arrested without a warrant; that he was not charged and was
not brought before a judicia authority, which would have enabled him to challenge the
lawfulness of his detention; and that no official information was given to the authors
regarding his fate. In the absence of satisfactory explanations from the State party, the
Committee finds a violation of article 9 in respect of Farid Faraoun.’®

7.10 Regarding the complaint under article 10, paragraph 1, the Committee reiterates that
persons deprived of their liberty may not be subjected to any hardship or constraint other
than that resulting from the deprivation of liberty and that they must be treated with
humanity and respect for their dignity. In view of Farid Faraoun's incommunicado
detention and in the absence of information from the State party in this regard, the
Committee finds a violation of article 10, paragraph 1, of the Covenant.™®

7.11 With regard to the alleged violation of article 16, the Committee reiterates its settled
jurisprudence, according to which the intentional removal of a person from the protection
of the law for a prolonged period of time may constitute a refusal to recognize that person
as a person before the law if the victim was in the hands of the State authorities when last
seen and if the efforts of his or her relatives to obtain access to potentially effective
remedies, including judicia remedies (Covenant, art. 2, para. 3) have been systematically
impeded.’” In the present case, the Committee notes that the State party has not furnished
any information on the fate or whereabouts of the disappeared person despite the authors’

General comment No. 20 (1992), paras. 4 and 5.

See, inter alia, Boudjemai v. Algeria, para. 8.7.

See general comment No. 21 (1992) ) on humane treatment of persons deprived of their liberty, para.
3 (Official Records of the General Assembly, Forty-Seventh Session, Supplement No. 40 (A/47/40),
annex VI, sect. B), and, inter alia, Boudjemai v. Algeria, para. 8.8.

See, inter alia, Boudjemai v. Algeria, para. 8.9.
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requests to the State party. The Committee concludes that Farid Faraoun’s enforced
disappearance on 11 February 1997 denied him the protection of the law and deprived him
of his right to recognition as a person before the law, in violation of article 16 of the
Covenant.

7.12 With regard to the aleged violation of article 17 of the Covenant, the Committee
notes the authors’ claim that criminal investigation officers from Sidi Bel Abbés searched
the Faraoun family home without a warrant and that the family farm as well as the family
home were completely destroyed, one in the presence of a gendarmerie brigade and the
other in the presence of the police commissioner from the wilaya of Sidi Bel Abbés. The
Committee notes that the State party has made no comment on these claims. In the absence
of any explanation from the State party in this respect, due weight must be given to the
authors allegations, provided that they have been sufficiently substantiated.’®* The
Committee concludes that the entry of State officials into the home of Farid Faroun and his
family in such circumstances, as well as the destruction of their farm and home, constitutes
unlawful interference with their privacy, family, and home, in violation of article 17 of the
Covenant in respect of Farid Faraoun and the authors.™

7.13 In light of the above, the Committee will not consider the claims based on the
violation of article 23, paragraph 1, of the Covenant separately.

7.14 The authors invoke article 2, paragraph 3, of the Covenant, which imposes on States
parties the obligation to ensure an effective remedy for all persons whose Covenant rights
have been violated. The Committee attaches importance to the establishment by States
parties of appropriate judicial and administrative mechanisms for addressing claims of
rightsviolations. It refersto its genera comment No. 31 (2004), on the nature of the general
legal obligation imposed on States parties to the Covenant,® according to which the failure
by a State party to investigate allegations of violations could in itself give rise to a separate
breach of the Covenant. In the present case, the authors contacted the competent authorities
regarding Farid Faraoun’s disappearance as soon as he was arrested. All their efforts were
to no avail, however, and the State party failed to conduct a thorough and effective
investigation into his disappearance. Furthermore, the absence of the legal right to initiate
judicial proceedings since the promulgation of Ordinance No. 06-01 on the implementation
of the Charter for Peace and National Reconciliation continues to deprive Farid Faraoun
and the authors of any access to an effective remedy, since the Ordinance prohibits, on pain
of imprisonment, the initiation of legal proceedings to shed light on the most serious
crimes, such as enforced disappearances (CCPR/C/DZA/CO/3, para. 7). In view of the
above, the Committee concludes that the facts before it disclose a violation of article 2
(para. 3), read in conjunction with articles 6 (para. 1), 7, 9, 10, 16 and 17 of the Covenant in
respect of Farid Faraoun, and of article 2, paragraph 3, read in conjunction with articles 7
and 17 of the Covenant, in respect of the authors.

8. The Human Rights Committee, acting under article 5, paragraph 4, of the Optional
Protocol to the International Covenant on Civil and Political Rights, is of the view that the
information before it discloses violations by the State party of article 6 (para. 1), article 7,
article 9, article 10 (para. 1), article 16, and article 2 (para. 3) read in conjunction with
articles 6 (para. 1), 7, 9, 10 (para. 1), 16 and 17 of the Covenant in respect of Farid Faraoun.

8 Communication No. 1905/2009, Khirani v. Algeria, Views adopted on 26 March 2012, para. 7.3.

19 See communication No. 1779/2008, Mezine v. Algeria, Views adopted on 25 October 2012, para.
8.10.

2 Official documents of the General Assembly, Fifty-Ninth Session, Supplement No. 40, vol. | (A/59/40
(Vol. 1)), annex I1I.
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It also finds a violation of articles 7 and 17 and of article 2 (para. 3) read in conjunction
with articles 7 and 17 in respect of the authors.

9. In accordance with article 2, paragraph 3, of the Covenant, the State party is under
an obligation to provide the authors with an effective remedy, including by: (a) conducting
a thorough and effective investigation into the disappearance of Farid Faraoun; (b)
providing the authors with detailed information about the results of its investigation; (c)
releasing Farid Faraoun immediately if he is still being detained incommunicado; (d) in the
event that Farid Faraoun is deceased, handing over his remains to his family; ()
prosecuting, trying and punishing those responsible for the violations committed; and (f)
providing adequate compensation to the authors for the violations suffered, and aso to
Farid Faraoun if he is still aive. Notwithstanding the terms of Ordinance No. 06-01, the
State party should ensure that it does not impede enjoyment of the right to an effective
remedy for the victims of crimes such as torture, extrgjudicial executions and enforced
disappearances. The State party is aso under an obligation to take steps to prevent similar
violations in the future.

10. Bearing in mind that, by becoming a party to the Optional Protocol, the State party
has recognized the competence of the Committee to determine whether or not there has
been a violation of the Covenant and that, pursuant to article 2 of the Covenant, the State
party has undertaken to ensure to al individuals within its territory or subject to its
jurisdiction the rights recognized in the Covenant and to provide an effective and
enforceable remedy when a violation has been established, the Committee wishes to receive
from the State party, within 180 days, information about the measures taken to give effect
to the Committee’s Views. The State party is also requested to publish the present Views
and to have them widely disseminated in the official languages of the State party.

[Adopted in English, French and Spanish, the French text being the original version.
Subsequently to be issued also in Arabic, Chinese and Russian as part of the present report.]
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S. Communication No. 1885/2009, Horvath v. Australia
(Views adopted on 27 March 2014, 110th session)*

Submitted by: Corinna Horvath (represented by counsel,
Tamar Hopkins)

Alleged victims: The author

Sate party: Australia

Date of communication: 19 August 2008 (initial submission)

Subject matter: Non-enforcement of judgement providing
compensation for police misconduct

Procedural issue: Non-exhaustion of domestic remedies

Substantive issues: Right to an effective remedy

Articles of the Covenant: Articles 2 (para. 3), 7, 9 (paras. 1 and 5), 10
and 17

Article of the Optional Protocol: Article 5 (para. 2 (b))

The Human Rights Committee, established under article 28 of the Internationa
Covenant on Civil and Political Rights,

Meeting on 27 March 2014,

Having concluded its consideration of communication No. 1885/2009, submitted to
the Human Rights Committee by Corinna Horvath under the Optional Protocol to the
International Covenant on Civil and Political Rights,

Having taken into account all written information made available to it by the author
of the communication and the State party,

Adopts the following:

Viewsunder article 5, paragraph 4, of the Optional Protocol

1 The author of the communication is Corinna Horvath, an Australian national. She
claims that her rights under articles 2, 7, 9 (paras. 1 and 5), 10 and 17 were violated by
Australia. The author is represented by counsal.

Thefacts as submitted by the author

21 On 9 March 1996, around 9.40 p.m., two police officers, constables J. and D.,
arrived at the author’s house in Summerville, State of Victoria, to inspect the author’s car
for evidence that it had been recently driven. The constables had issued an unroadworthy
certificate the previous day. The author, who was then aged 21, did not alow the police to
remain on the premises as they had no warrant, and she and her companion, C.L., used
force to make them leave. The police officers called for reinforcements and, at about 10.30

* The following members of the Committee participated in the examination of the present
communication: Mr. Yadh Ben Achour, Mr. Lazhari Bouzid, Ms. Christine Chanet, Mr. Cornelis
Flinterman, Mr. Yuji lwasawa, Mr. Walter Kalin, Ms. Zonke Zanele Majodina, Ms. lulia Antoanella
Motoc, Mr. Gerald L. Neuman, Mr. Michael O’ Flaherty, Mr. Rafael Rivas Posada, Sir Nigel Rodley,
Mr. Fabian Omar Salvioli, Mr. Marat Sarsembayev, Mr. Krister Thelin and Ms. Margo Waterval.
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p.m., eight officers arrived at the house stating that they intended to arrest the author and
C.L. for having attacked constables J. and D. on their first visit and that they did not need a
warrant for that.

2.2 Constable J. kicked the front door open and in so doing, struck on the face D.K., one
of agroup of friends who were also present, causing him injury. Then, Constable J. brought
D.K. to the floor, struck him on the right side of the head and hit him with a baton across
his lower back. Constable J. then pulled the author to the floor and punched her in the face.
With the assistance of another policeman, Constable J. rolled the author over and, despite
her bleeding nose, handcuffed her, dragged her out to the police van and took her to the
police station at Hastings.

2.3  The author suffered a fractured nose and other facial injuries, including bruising and
a chipped tooth. She also had some bruising, scratches and abrasions to other parts of her
body. The police officers handcuffed the author in a manner that prevented her from
reducing the pain and blood flow from her nose or otherwise relieving her injuries. At the
police station, she was not provided with immediate medical treatment. Instead, she was
left screaming in pain in the cell. She was eventually discovered by a police doctor who
contacted her parents, who arranged to have her taken by ambulance to Frankston Hospital.
A week later, she was readmitted to hospital for five days in relation to her nose injury.
After some months, she recovered from her physical injuries but was left with some scars
on her nose and a possible aggravation of hay fever. She aso suffered from anxiety and
depression, for which she received treatment.

24  On 6 June 1997, the author and three other plaintiffs filed proceedings for damages
against four police officers individually, and against the State of Victoria under section 123
of the Police Regulation Act 1958 (Victoria), before the County Court of Victoria. On 23
February 2001, Judge Williams of the County Court held that, with regard to the author,
Constable J. was liable for assault and malicious prosecution; Sergeant C. was liable for
negligence; and all four officers were jointly liable for trespass, wrongful arrest and false
imprisonment. The officers were also held to be liable for various similar claims with
regard to C.L. and the two remaining plaintiffs.

25 Judge Williams ordered the following damages awards. (a) $A 120,000 for
negligence against Sergeant C., transferred to the State; (b) $A 90,000 for assault, against
Constable J.; (c) $A 30,000 for trespass, wrongful arrest and false imprisonment, against all
the defendants, transferred to the State; and (d) $A 30,000 for malicious prosecution,
against Constable J. alone. The officers were also held liable for various similar claims in
relation to C.L. and the two remaining plaintiffs.*

2.6 On 9 April 2001, the State of Victoria filed an appeal against Judge Williams'
decision regarding its liability for damages. On 7 November 2002, the Court of Appedl
overturned Judge Williams' decision that the State was liable to pay for damages arising
from the intentional actions of Constable J. and the negligence of Sergeant C. The Court
found that the latter’s negligence was not a cause of the injuries to the author, but rather
that they were caused by intentional actions that in effect severed the causal chain of
liability of Sergeant C. As a consequence, the liability of the officers remained, but the
liability of the State to pay damages was overturned. The author was awarded damages
totalling $A 143,525. With respect to the claim against the State of Victoria, the author
sought leave to appeal against the judgement of the Court of Appeal in the High Court of
Australia, which was refused on 18 June 2004.

! Seepara 48.
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2.7  The author filed a complaint to the Ethical Standards Department of Victoria Police.
As aresult, disciplinary proceedings were launched, but they were subsequently dropped
for lack of evidence, despite the strong factual findings against the police officers recorded
during the court proceedings outlined above. The author had no standing in the proceedings
and was not called as a witness. On 4 August 2004, she made a complaint to the Police
Ombudsman which was then transferred to the Office of Police Integrity.

2.8 At the time the author submitted the communication to the Committee, the situation
in respect of compensation was as follows:. (a) she had not received any damages from the
individual police officers; (b) she had not received costs to pay her legal team; and (c) the
State of Victoria continued to maintain a legal landscape that absolved its liability to
compensate victims of intentional human rights abuses. The situation in respect of
disciplinary matters was as follows: (a) al or most of the police involved in the incident
remained employed by the State of Victoria, with no disciplinary or criminal action having
been successfully taken against any of them, despite Judge Williams' findings of serious
misconduct. None of the occupants of the house was consulted by police investigators from
the Ethical Standards Department; and (b) the legal system of Victoria does not ensure
effective discipline or prosecution of police engaged in human rights abuses.

2.9 Constable J. brought charges against the author for assault against police and traffic
infringements, which were dismissed by the Magistrates Court in Frankston on 9
November 1996. In his judgement of 23 February 2001, Judge Williams found that
Constable J. had conducted a prosecution for assault against the author that was not based
upon a proper motive, but arose from a mixture of ill-will and a desire to justify ex post
facto the general conduct of the police throughout the whole affair. On that basis, Judge
Williams found that the tort of malicious prosecution had been committed.

The complaint

Article 2

3.1 The author clams that the State party violated article 2, paragraph 3, of the
Covenant, asit did not provide her with an effective remedy. She received no compensation
and no disciplinary action was taken against the perpetrators of the assault.

3.2 Thereis no statutory scheme in Victoria that provides adequate compensation for
human rights abuses. Under common law, the State is not responsible for police conduct
because when police act on the basis of a power under law, they act independently, not as
agents of the State. Section 123 of the Police Regulation Act 1958 remedies that situation
only partially by holding the State liable only where police act reasonably in good faith.?
Moreover, the Act creates an exceptionally narrow class of State liability for actions or
omissions of police officers. In order for the State to be liable, the actions of the police must
be negligent, yet the police must also be acting in good faith, and the act or omission must
be “necessarily or reasonably done” in the course of their duty. It is very difficult to

2 Section 123 reads:
“Immunity of members

(1) A member of theforce ... isnot personaly liable for anything necessarily or reasonably done
or omitted to be done in good faith in the course of hisor her duty as a member of the force or
police recruit.

(2) Any liability resulting from an act or omission that, but for subsection (1), would attach to a
member of the force or police recruit, attaches instead to the State.

(3) This section appliesto acts or omissions occurring before as well as after the commencement
of this section.”
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imagine a case that satisfies those criteria. In the present case, the trial judge was satisfied
that the negligent planning and supervision of the raid by Sergeant C. was a reasonable yet
negligent action done in good faith, and that the abuse suffered by the author flowed from
that negligence. However, the Court of Appea overturned that analysis, holding that the
actions of the police during the raid effectively severed the causal chain. The Court of
Appea found that there was a “common design” agreed between the officers to commit
intentional torts that outweighed any negligence of Sergeant C. in planning the raid.

3.3 Four states in Australia ensure state compensation for victims of police tort even
when police actions are intentional or in bad faith. In two of them, the state will pay
punitive damages awarded against officers.

34 The State party has failed to ensure that the perpetrators are tried before a criminal
court. As a result of their status as police officers, they were not brought before a court as
any other perpetrator of similar abuse would have been. Furthermore, the State permitted
the officersinvolved to continue occupying positions in which their unacceptable behaviour
could be repeated.

Article7

3.5  The author claims that she was subjected to cruel, inhuman and degrading treatment
during the raid. The degradation was enhanced by her being handcuffed, taken into custody
and later charged. Her arrest was cruel and unjustified.

3.6 Thelevel of force used against the author during the raid went far beyond the force
required to detain her and was not necessary. The tria judge found that Constable J. “pulled
her to the floor and began ‘brutally and unnecessarily’ to punch her in the face, thereby
fracturing her nose and rendering her senseless. In the result, Horvath had no recollection of
J.’s assault on her. With the assistance of S., J. then rolled Horvath over and, despite her
bleeding nose, handcuffed her and then dragged her out to the van” .3

3.7 Article 7 imposes two obligations on States parties. a substantive (or negative)
obligation to prevent violations and a procedural (or positive) obligation to provide an
effective investigation into allegations of substantive violations. In the present case, the
investigation was carried out by the Ethical Standards Department, a unit within the
Victoria Police. The Victoria Police disciplinary system was criticized in a 2007 report of
the Office of Police Integrity entitled “A fair and effective Victoria Police disciplinary
system”. The author’s case is mentioned in that report in a manner which makesit clear that
the failure of the disciplinary process to hold police accountable is of concern.

3.8 The County Court of Victoria came to clear findings of fault against the police.
Despite the fact that the standards of proof in civil and disciplinary proceedings are the
same, the disciplinary process failed to achieve the same result. Owing to the failure to
investigate the case effectively or use the findings in the civil proceedings as evidence to
remove the police perpetrators from duty, the perpetrators remained employed and were not
subjected to any form of discipline. That inaction condones a violation of article 7 and
effectively authorizes further potential violation of article 7.

Article 9 (paras. 1 and 5)

3.9 The author was subjected to arbitrary arrest and detention, in violation of article 9,
paragraph 1, of the Covenant. Without a warrant, the police had no right to enter the
author’s house and arrest her. The detention was not justified or lawful. Judge Williams

Details concerning the author’ s injuries and psychological consequences are contained in the
judgement of the County Court of Victoria
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found that she had been falsely arrested and imprisoned. Furthermore, the State party did
not grant her an enforceable right to compensation, which entails a violation of article 9,

paragraph 5.

Article 10

3.10 The assault, constraint by handcuffing, arrest, detention and delay in medical
treatment suffered by the author were inhumane and a violation of article 10, in addition to
article 7. Her detention in a situation in which medical attention was required added to the
trauma she experienced.

Article 17

3.11 In the absence of a warrant or a reason to believe that the author had committed a
serious indictable offence, the police invasion of the author’s house constituted arbitrary
and unlawful interference with her home, family and privacy. Furthermore, the malicious
prosecution of the author for assaulting Constable J. was an unlawful attack on her honour
and reputation and a disproportionate action which could not be justified by any
interpretation of a pressing social need.

Exhaustion of domestic remedies

3.12 The author claims that she exhausted domestic remedies in attempting to claim
damages from the State of Victoria. She learned through her lawyer that the individual
police officers against whom judgement was entered did not have the resources to pay the
judgement amount and cost or any substantial portion thereof. Furthermore, the author
cannot obtain compensation through the Victims of Crime Compensation Tribunal, since
the acts to which she was subjected were non-criminal.

3.13 Section 123 of the Police Regulation Act 1958 provides no effective remedy for
victims of police abuse, even when the abuse is the result of misconduct during police
operations and procedures. Victims of police abusein Victoria are reliant on damages being
paid by the individual perpetrators. That is problematic because police officers organize
their assets in ways that shield them from potentia liability to civil actions. In cases where
the individual police officer has no capacity to pay or has no assets in higher name, the
victim is not compensated. That is neither an effective compensation scheme, nor does it
provide any incentive to the Victoria Police to prevent further abuses.

Remedies sought

3.14 The author seeks: (a) to be awarded compensation, assessed according to the
standards applicable under Australian domestic law; (b) that the State party be directed to
enact legidation allowing for compensation by the State party for the illegal activities of
police officers; (c) that the State party be directed to ensure that people have genuine access
to civil action alleging police abuse and receive assistance in that regard, in order to ensure
that civil actions have a systemic impact on reform within police agencies; and (d) that the
State party be directed to introduce reforms to the current disciplinary procedures
applicable to poalice officers in the State of Victoria to ensure that; (i) all police who are
found civilly liable for human rights abuses are disciplined and removed from the force; (ii)
the State party prosecutes police who have committed criminal offences; and (iii) police not
subject to civil proceedings are investigated and subject to proceedings that can result in
their removal from duty where appropriate.

Observations of the State party on admissibility and on the merits

4.1  The State party submitted its observations on 24 March 2010.
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Claims under article 2

42 The State party contends that the author failed to substantiate her claim of a
violation of article 2. In particular, she failed to substantiate her claim that the four
members of the Victoria Police against whom judgement was made did not have the
resources to pay the damages awarded and did not have any assets in their names.
Furthermore, domestic legal avenues are available to the author to determine whether her
assertion is correct. The Rules of the Supreme Court of Victoria set out a process for
discovery in aid of enforcement. The Court may, on application by a person entitled to
enforce a judgement, order a person bound by the judgement to attend court, be oraly
examined on material questions, and produce any document or thing in the possession,
custody or power of the person relating to the material questions. There is no evidence that
the author sought such an order.

4.3 Evenif the four members of the police do not have the resources to pay or assetsin
their names, domestic avenues remain available to the author to recover all or part of the
judgement debt. A judgement for the payment of money made in the Supreme Court of
Victoria, which includes the Court of Appeal, may be enforced by a number of means,
including warrant of seizure and sale, attachment of debts, attachment of earnings, a
charging order against the property of the debtor and, in certain circumstances, committal
for trial and sequestration (seizure of property). In particular, the Supreme Court Rules
provide that a judgement creditor may apply to the Court for an attachment of earnings
order. The effect of such an order is that the judgement debtor's employer must pay a
reasonable proportion of the debtor’s earnings to the creditor. The author is also entitled to
apply to the Court of Appea for an order that the judgement debt be paid by instalments.
The author has made no attempt to recover the judgement debt, whether by an order for an
attachment of earnings or otherwise.

4.4 |n 2003, about six months after the Court of Appeal judgement against Constable J.
was entered, he voluntarily chose to become bankrupt. The author has not provided
information as to what contact, if any, she had with the trustee appointed to administer
Constable J.’s estate in order to ensure that her interests were taken into account in the
administration process. Constable J.’s bankruptcy was discharged at the expiry of three
years. The author did not seek to enforce the judgement against him following the discharge
of his bankruptcy in July 2006.

45  According to a document submitted by the author, she learned in 2007 that her
lawyer had not taken any steps to recover the judgement debt. Although the author
instructed her lawyers in 2008 to take bankruptcy proceedings against the remaining police
officers, the bankruptcy register shows no record of any creditor’s petition issued in relation
to theindividua police officers.

4.6  The author has not pursued compensation from the Victims of Crime Assistance
Tribunal or its predecessor, the Crimes Compensation Tribunal, despite being €eligible to
make an application for compensation up to $A 60,000. The absence of a criminal
prosecution in respect of the acts of the individual police officers does not preclude
application to the Tribunal. The author has therefore failed to exhaust domestic remedies on
that basis as well.

4.7  The State party contends that the author’s claims under article 2 are without merits.
In Australia, the common law rule set out in Enever v. The King provides that a “police
officer is himself responsible for unjustifiable acts done in the intended exercise of his
lawful authority”. The liability for such acts is not transferred to the state. Section 123 (1)
of the Police Regulation Act 1958 modifies the common law position, providing that a
police officer “is not personally liable for anything necessarily or reasonably done or
omitted to be done in good faith in the course of his or her duty”. Under section 123 (2),
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liability for such an act or omission attaches instead to the State of Victoria. The outcomeis
a compensatory scheme whereby, in the event of any unlawful act or omission by a police
officer, either the state or the individual police officer will be held liable. That scheme
balances an appropriate level of protection and the need to ensure that there is no
encouragement to develop an attitude of irresponsibility among police officers. It ensures
that there is no scope for impunity and that compensation will be awarded where
appropriate. Individual liability has an important deterrent effect. The function of awards of
exemplary, aggravated or punitive damages would be undermined if they were ssmply to be
transferred to the state. Consequently, the state’'s refusal to indemnify acts or omissions of
police officersthat fall outside the scope of section 123 is consistent with article 2.

4.8 The outcome of the decision of the Court of Appeal of Victoria was that the
individual police officers were personally liable to pay damages for assault, trespass, false
imprisonment and malicious prosecution. The damages awarded to the author included
compensatory damages, aggravated damages and exemplary damages totalling $A 143,525.
Of that amount, she was awarded $A 93,525 for the assault against her by Constable J; $A
30,000 for trespass and false imprisonment by all the defendant officers; and $A 20,000 for
malicious prosecution against her by Constable J. Hence, the author’ s right to adequate and
effective reparation has been realized. The State party does not accept that the author has
successfully proved that she faced difficulties in enforcing the judgement made in her
favour, as judicia processes for enforcement are available to her. In any event, a breach of
article 2 cannot depend on whether the individual police officers against whom judgement
was made have the resources to pay or have assets in their names.

49 Regarding the author's claim that the State party breached article 2 by failing to
criminally prosecute those allegedly responsible for violating her rights, the State party
recalls the Committee’s jurisprudence that the Covenant does not provide a right for an
individual to require that the State party criminally prosecute another person. Further, the
State party has effective legal processes in place to address any alleged violations of
inhuman or degrading treatment or punishment by police officers, and those processes have
been adequately invoked in the present case.

4.10 The Police Regulation Act 1958 establishes a disciplinary process which is overseen
by the Chief Commissioner of Police and undertaken by the Ethical Standards Department
of Victoria Police. The Department is responsible for investigating police misconduct and
corruption and dealing with service delivery and disciplinary issues. It deals with claimsin
a prompt and impartial manner. Since November 2004, the Office of Police Integrity has
been the independent body that detects, investigates and prevents police corruption and
serious misconduct. Furthermore, criminal sanctions are available for conduct constituting
serious violations of human rights. The statutory requirement that the Deputy Ombudsman
(Police Complaints) be informed of disciplinary investigations provides an important
independent check on the adequacy and appropriateness of the disciplinary process.

411 As aresult of a complaint filed by the author on 21 March 1996, preliminary
investigations were undertaken. The Ethical Standards Department informed the author
about the status of the investigations on severa occasions. When the file was opened, the
Department also informed the author that she could make an additional complaint to the
Deputy Ombudsman (Police Complaints). The Deputy Ombudsman responded on 30 April
1997 that the time taken to arrange medical treatment for the author was not unreasonable
and that the proposal to charge Sergeant C. and Constable J. with disciplinary offences was
appropriate in the circumstances. As a result of the preliminary investigation, Constable J.
was charged with disgraceful conduct and Sergeant C. with being negligent in the discharge
of hisduty. Aninquiry for Constable J. was conducted on 25 August 1998 and for Sergeant
C. on 31 August 1998. As the hearing officer could not reasonably be satisfied on the
evidence before him, all charges were dismissed. In respect of the inquiry for Constable J.,
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the hearing officer aso noted inconsistencies in the evidence provided by civilian
witnesses. At the time the inquiries were concluded, the civil proceedings had not
concluded and no findings of fact had been made by the trial judge which could have been
considered by the hearing officer. That outcome does not undermine the adequacy of the
process to respond to complaints of alleged police misconduct. It is the genera practice of
the Committee not to question the eval uation of the evidence made in domestic processes.

4,12 The disparity between the findings of the tria judge and the outcome of the
disciplinary proceeding can be explained by reference to the different standards of proof
which apply in each forum. In disciplinary proceedings involving allegations of serious
misconduct, the usua civil standard requiring proof on the balance of probabilities applies,
but is increased by an additional requirement that the degree of certainty required must be
particularly high given the gravity of the consequences which flow from an adverse finding.
That standard is consistent with the serious nature of such proceedings and the punishment,
including dismissal, which can resuilt.

Claims under article 7

4.13 Based on the author’s failure to make use of al judicial and administrative avenues
that offer her a reasonable prospect of redress, the State party submits that the author failed
to exhaust domestic remedies. If the Committee finds that the claim under article 7 is
admissible, the State party submits that the allegations are without merit.

4.14 The author’s treatment did not amount to cruel, inhuman or degrading treatment or
punishment. The State party accepts that a conclusion that the treatment was unacceptable
or inappropriate is open on the facts, particularly in light of the Court of Appeal’s decision
to uphold the award of damages to the author for assault and false imprisonment.
Nevertheless, her treatment during the incident did not amount to a breach of article 7. For
treatment in the context of an arrest to be degrading, there must be an exacerbating factor
beyond the usual incidents of arrest. Since arrest, like detention, contains an inherent aspect
of humiliation, an element of reprehensibleness must also be present for it to qualify as a
violation of article 7. Any exacerbating factor or element of reprehensibleness in the
author’s purported arrest or detention was insufficient to meet the threshold level of
severity required for abreach of article 7. Furthermore, the author has not substantiated the
claim that she suffered ongoing adverse physical or mental effects.

4.15 Failureto provide necessary medical attention can, in certain circumstances, amount
to a breach of article 7. However, in the present case police records confirm that the author
received appropriate and timely medical treatment while in custody. She was treated by a
doctor within 20 minutes of arriving at the police station, at 11.00 p.m. on 9 March 1996.
At midnight, an ambulance arrived and the author was administered further treatment. She
was released from custody at 12.20 am. on 10 March 1996 and conveyed to hospital by
ambulance. She was readmitted to hospital approximately one week later in relation to her
nose injury. There is nothing to suggest that she received anything other than appropriate
and timely medical treatment while in detention. On 30 April 1997, the Deputy
Ombudsman observed that the time taken to arrange medical treatment for the author was
not unreasonable.

416 The author claims that the failure to effectively investigate and discipline police
involved in the raid condones violations of article 7 and effectively authorizes further
potential violations. However, that claim overlaps with her claim under article 2 and should
be considered in conjunction with it. States have an obligation to ensure that complaints
made in relation to article 7 are investigated promptly and impartially by competent
authorities. In the present case, the successful civil action against members of the police
demonstrates that individuals remain liable for their acts and omissions. If, as the author
proposes, civil liability for al acts and omissions of police officers were to be transferred to
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the state, it would effectively absolve individuals of their potential individual civil liability.
That liability acts as an important deterrent to police officers.

Claimunder article 9, paragraph 1

4.17 The State party argues that domestic remedies have not been exhausted and that the
clam is without merit. The author's purported arrest and detention should not be
characterized as unlawful or arbitrary in the context of article 9, paragraph 1. As was
recognized by the Court of Appeal of Victoria, the members of Victoria Police involved in
the raid were of the opinion that they had authority to enter the premises and arrest the
author under section 459A of the Crimes Act 1958 (Victoria).

Claim under article 10

4.18 The State party argues that domestic remedies have not been exhausted and that the
claim is without merit. Further, the author does not clearly identify which treatment is
aleged to fall within the scope of article 10.

4.19 The principle that treatment prohibited by the Covenant under article 7 must entail
elements beyond the mere fact of deprivation of liberty is also relevant to article 10. Any
element of humiliation that may have accompanied the handcuffing and detention was
insufficient to meet the threshold required to establish a breach of article 10. Following her
arrest, the author was brought directly to the police station, where her handcuffs were
removed. Handcuffing, in the context of what was considered to be a lawful arrest, and in
the context of her clear non-cooperation with police, was not unreasonable in the
circumstances. The author’s alleged inability to reduce the pain and blood flow from her
nose or otherwise relieve her injuries was insufficient to reach the level of humiliation or
debasement prohibited by article 10. Consequently, the purported arrest, handcuffing and
detention cannot in themselves amount to a breach of article 10.

4.20 Astothealeged delay in medical treatment, the State party submits that the author’s
treatment in detention did not breach article 10. Police records confirm that the author
received prompt medical treatment while in custody. There was no medical advice to
indicate that she should not be detained. The nature of her injuries and the short period of
detention are relevant considerations in that regard. The author was briefly admitted to
hospital within hours of her arrest and was subsequently discharged. She did not spend a
significant period in hospital until almost a week after the incident, indicating that the
treatment she required was not urgent.

Claim under article 17

421 The State party argues that domestic remedies have not been exhausted and that the
claim is without merit. The State party reiterates its arguments in connection with article 9
of the Covenant and submits that the author has presented no evidence to suggest that her
honour and reputation were maliciously attacked. To the extent that the charges against her
may have been prosecuted without reasonable cause and maliciously, she was successful in
her claim for malicious prosecution against Constable J.

Author’s comments on the State party’s observations

51 On 2 July 2010, the author submitted comments on the State party’s observations.
The author reiterates her allegations and states that she has exhausted all avenues in seeking
to recover the judgement debt.

5.2  Once the judgements became enforceable against the individual police officers,
letters of demand were forwarded to them seeking payment of the amounts owed to the
author. In response, the police officers counsel informed the author’s counsel that
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Constable J. had declared himself bankrupt and therefore the author was prevented, under
the provisions of the Bankruptcy Act, from pursuing any further action against him. As for
the remaining defendants, they had minimal assets, according to the research undertaken by
the author's counsel. Under Australian law, superannuation is not accessible in a
bankruptcy. Therefore, effectively, if any of the defendants were declared bankrupt, they
would have no assets which would be distributable to the author and the other plaintiffs. A
warrant of seizure and sale, or a charging order against a property of a debtor is only of
benefit if there are assets which can be seized or property which can be charged. The
author’s counsel, having obtained information from the defendants and carried out his own
searches, was of the view that any application to issue a warrant or a charging order would
be futile and result in no monies being available. Accordingly, the author’s counsel opted to
attempt to negotiate a settlement. As a result, the non-bankrupt defendants offered a final
settlement of $A 45,000, payable to the author and her three co-plaintiffs. That settlement
was accepted. Constable J. was obliged to notify the Trustee in Bankruptcy of the money
owed to the author. As no communication was received from the Trustee, it was apparent
that no funds were available for distribution to the creditors.

5.3 Regarding the State party’s observation that the author could have pursued a claim
for compensation in the Victims of Crime Assistance Tribunal, she states that the Tribunal
does not provide compensation for pain and suffering and focuses on timely and practical
measures to assist victims of crime. The Tribuna may award amounts as financia
assistance and special financia assistance. Financia assistance is granted for medical and
counselling expenses, loss of earnings and damage to clothes during an act of violence.
Specia financial assistance may be seen as compensatory in nature. The Tribuna awards
modest amounts when an applicant suffers any significant adverse effect as a direct result
of an act of violence. It uses categories of offences to determine the maximum level of
specia financial assistance to be awarded. It is possible that in the author’s case, if she did
not establish that she had suffered a very serious injury, she would be €eligible for financia
assistance of either $A 130-$A 650 or $A 650-$A 1,300, which are the amounts awarded
for offences that result in serious injury and assault respectively. The awards are symbolic
and are not intended to reflect the level of compensation to which victims of crime may be
entitled under common law or otherwise. An extendable time limit of two years applies to
claims before the Tribunal. The presumption is that an application concerning the present
communication would be inadmissible, since the incident occurred in 1996.

54  Furthermore, the Tribunal does not make any findings of guilt. Its investigative
powers are limited to establishing whether an act of violence occurred and whether the
application for financial assistance should be granted to meet expenses related to that act. It
does not have the capacity to remedy the breaches outlined in the present communication.
Accordingly, an award from the Tribunal is not an effective remedy for the author. To
comply with the requirement to exhaust domestic remedies an author must access those
remedies which are available and effective in redressing the wrong. Such remedies must
also provide the State with an opportunity to respond to and remedy the issue within its
jurisdiction.

5,5 The author disagrees with the State party’s arguments regarding the individual
responsibility of perpetrators. It is the State’s responsibility to ensure that its police do not
violate human rights and to remedy violations when they occur. By directly compensating
victims, the State ensures that its obligations in that respect are fulfilled. Such a position
does not relieve the individual perpetrators of liability in civil proceedings. It is also
possible for the State to pursue the individual perpetrators for reimbursement. Currently,
the practical effect of section 123 of the Police Regulation Act is to absolve the State of
responsibility for police who act in bad faith, unreasonably and outside the course of their
duty. In the light of that, the State of Victoria is obliged to change its domestic laws, as
other states have already done. Furthermore, police violence occurs in part owing to
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systemic failures in training, oversight and disciplinary measures. State liability for the
actions of its agents ensures that such systemic failures are addressed.

5.6 Regarding the State party’s observations on the effectiveness of the disciplinary
system in Victoria, the author argues that the Ethical Standards Department lacks practical
independence and that findings of criminal or torturous conduct against police are rare. She
claims that she was not caled to give evidence in the hearing of the disciplinary charge
against Constable J. and nor were any of the civilian witnesses. The hearing occurred two
years after the incident and the investigation took 11 months. Such a delay is inexcusable.

5.7  The author requested a copy of the disciplinary file related to her case, but it was
denied to her on the grounds that it would divert too much of the State’s resources. The
only publicly released information about the process was contained in a brief paragraph in
the Office of Police Integrity report entitted “A fair and effective Victoria Police
disciplinary system”. There was no public scrutiny of the investigation, the hearing or the
decision, and no appeal mechanism was open to the author. As for the role of the Deputy
Ombudsman as a safeguard of the process, the author claims that mere notification was al
that was required and that there is no supervision as such.

5.8 The State party’s reference to the standard of proof to explain the difference in
outcomes between the disciplinary and the civil proceedings is unjustified and unsupported.
It does not address the fact that the disciplinary hearing failed to adduce viva v