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FCREWfRD

When considering the financing of econcmic development, the General Assembly

at its seventh session referred in resolution 622 C (VII) to the illiportance of

st~ulating the international flow of private capital to under-developed

countries. It noted that certain governments had taken action designed to

sti~ulate the flow of private capital for economic development and that action

had been taken and studies made on this subject by the United Nations and the

specialized agencies and by a number of non-governmental organizations. The

Secretary-General was requested to prepare a merncrandum for the Economic and

Social Council "summarizing the work done, the studies conducted and the action

taken ••. "

The present memorandum, presented in accordance with this request, has been

prepared in conjunction with a study entitled The Internati~nal Flow of Private

Capital, 1946-1952 (United Nations publication 1954.II.U.l), which has 1~en

transmitted to the Economic and Social Council pursuant to a further request

made by the General Assembly in resolution 622 C (VII). The latter report

contains an analysis of the volume, direction, types and fields of application

of private international investment and the reasons for its continued inadequacy

in the under-developed countries.

Most of the national and international action summarized in this memorandum

is designed to exert a direct influence on the international flow of private

capital. Accordingly, general measures for the promotion of economic development

are dealt with only incidentally, even though their influence OD the inflow of

private capital may be actually or potentially significant. Thus, in respect of

internaticnal action, no reference is made to the proposed Special United Nations

Fund· for Econcmic ~evelopment recently under consideration by the Economic and

Social Council and the General Assembly, and only general reference to action

under the United Nations expanded programme of technical assistanc~. The same

l~itation applies to financial and technical assistance supplied to

under-developed countries by national agencies.



While the summary of international action provided in the memorandum is

relatively comprehensive, the information relating to national action is

ltmited in scope; it may be regarded as a survey of the main types of measures

taken in a selected number of countries. The account of work carried out by

specialized agencies and non-governmental organizations is, in most cases, b~sed

on information supplied by them on request.

In requesting the present memorandum and the analysis of the international

flow of private capital to under-developed countries, in resolution 622 C (VII),

the General Assembly called on the Economic and Social CounCil, when considering
...

the question uf financing economic development in the light of the two reports

requested, "to give attention at t..n early sesston to the steps l,,!hich the

United Nations, the specialized agencies and the governments of Member States

might take to stimulate the steady flow into under-developed countries of

private capital in adequate amounts".
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I. INTERNATIONAL ACTION

1. THE UNITED NATIONS

The question of the flow of private capital for the economic development

of under-developed countries has been illlder consideration in the United Nations

since 1941.~ The following &ccount relates to action taken by various organs

of the United Nations.

Economic and Social Council

General recommendationo

Th~ Economic and Social Council has adopted a number of resolutions

containing reco~endations for national and international action with respect

to private foreign capital and requesting studies by the Secretariat and the

specialized agencies on the sUbject.31

Various co~mittees of the League of Nations also consi1ered the question
of private foreign investment. P. summary of the action taken and reports
prepared may be found in Conditions of Priv~te Forei~n Investment, report
of a special Join~ committee of the Economic, Financial and Fiscal Committees
of the League of Nations (1946.II.A). Among other reports by the League
of Nations on the subject may be mentioned Report of the Committee for the
Study of International Loan Contracts (19;9.II.A.IO) and Model Conventions
for the Prevention of International Double Taxation and Fiscal Evasion
( 1945 •11. A. ; ) •

The relevant resolutions of the Economic and Social Council arc the
following: 222 (IX), 14 August 1949; 268 (X), 2 March 1950; 294 (XI),
12 August 1950: ;68 (XIII), 22 August 1951; and 416 (XIV), 2; June 1952.
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In resolution 222 D (IX) the Economic and Socia~ Council expressed the

b~lief that "consideration of measures to ex~edite. • an expanded flow

Lof international capita17 requires careful study and discussion by the Council

ot many problems, such as the effective mobilizatiGn Af national savings, the

creation of a favourable investment climate, the fuller utiliz~tion of eXisting

sources of international funds, measures to a.void extrerr.€: fluctuations in

earnings of foreign exchan~e and o~hers". Reference wa.s also made to action

by Governments to stimulate the international flow of capital, particularly

tbrough guarantee!'; to priVti te investo:cs ar,d ta.x concess ions. 'The Secretary-General

1i1!.8 requested to make oeverul studies in pr~pa.ration for "a. comprehensive

discussion of actions necesf;ary to stimulate capital investments;! and ~ubsequently

reported to the fifth session of the Economic and Employment COmL:iRsion on the

steps being taken with resr~ct to these ~~tudies. One such study was to contain

"a survey of the more important types of laws, regulations and economic policies

'ffecting the o~erations of private foreign capital which are most prevalent ,in

capital exporting countries on the one side and in less developed countries on

the ot.her ••• "d! The Secretary-General was also requested to make "a study of

the possibilities of establishing an international clearing-house of information

by which potential 1nve~ting €ntities or private investors can be brought

together With entities or private persons requiring funds in under-developed

countries". The deferment of this study was noted by the Economic and

Emplo~~ent Commission in its report to the Economic and Social Council, which

at its eleventh session adopted a comprehensive resolution, 294 (XI), on the

financing of economic develo~ment, including a recommendation that certain

further studies be undertaken. It may be noted that among the activities

envisaged for the proposed International Finance Corporation subsequently

considered by the Council was that of serving as a source of information regRrding

opportunities for private foreign investment in under-developed countrieR

(see section on propos~d ,International Finance. Corpora.tion, below).

The study requested was submitted to the tenth session of the Economic
and Social Council under the title "Survey of fvJ i"ir:~ AffQ,..+h,c: ~i,.a+c

Fore ign Tnves trlJt.:Il t". E/ 1f) 14/'Rc.v. 1, A MQrcl! l')~U.
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In connexion with the foreign finencing of economic development resolution

294 (XI), adopted on 12 August 1950, contained severRl recommendations ~ith the

object "of encouraging effective methods of increasing the flow of international

capital for the economic developrr.ent of under-develo~ed countries". I~

recommended that:

" ••• governments establish through domestic measures and, if necessary,
through bilateral or multilateral agreeffients, conditions to encourage
participa~ion of foreign private capit-al in desirable e~onomic

jevelopments either in thc form of direct investment or in the form of
investment in bonds of governrr.ents or of private and p"u.bl ic corporations ••. "

and that:

" .•• g6v~rnments of the more develored countries sreI" to encou-rage by
appropriate means the investment of private capital by their nationals
in under-developed countries .•• "

The resolution referred to "the great importance for the promotion of private

foreign investments of assurances of ability to transfer e~rnings and withdraw

capital in the currency in which the original investment has been made", and

requested the International Monetary Fu~Ci to .iiske a study of the capacity of

und~r··developed cOlmtries tc service investffients of foreign capital, and of

sta"cutory and adminfstrative mee-3ures des igned to prOVide for serVicing foreign

investment in times of exchange stringenCY.~
The Council also adopted comprehensive recommendations on private foreign

investment in resolution ;68 B (XIII) of 22 August 1951. L1 With respect to

national action, recommendations were addressed to both developed and

under-developed countries. The Council recorr~ended in paragraph 5 of the

resolution that "countries able to export ca}Jital":

The stlldy requested ~as rresEnted to the thirteenth session of the Economic
and Social Council in a document (E/2404) containing two memoranda, entitled
"Investment Service of Under-developed Countries" and "Statutory and
Administrative Measures Designed to Provide for SerVicing Foreign Investments
in Times of Exchange Stringency 1n Under-Developed Countri~d'.

This resolution was based partly on the discUESior. of recommendations contained
in a report prepared by a group of experts pursuant to resolution 290 (XI)
under the title Measures for the Economic Development of Under-developed
Countries (United Nations publication 1951.II.B.2). It also took account of
discussion by the Economic, Employment and Development Commission at its
thirteenth session (August 1951) and of General Assembly resolution 400 (V),
recommending that the Economic and Social Council " ••• consider practical
methods, conditions and policies for achieving the adequate expansion and
steadier flow of foreign capital, brtl} private and pUblj.c ••• "
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"(a) Provide potential investors with the fullest possible information
on foreign investment opportunities;

"(b) Undertake measu~es for the avoidance of double taxation, such as
th~ negotiation of appropriate tax treaties:

"(c) Be prepared to negotiate treaties with under-developed countries
to ensure conditions favourable to the investment of private foreign
capital. including the importation of modern equipment and techniques
and oth~r specialities necessary for economic development, and, in particular,
to ensure the cx2.itiom' SLt forte. in raragraph C,('b) below; Lse::e -cFlo~1

"(d) Supplement, whenever found desirable and feasible, assurances given
by recipient countries with guarantees to or insurance of potential
investors against certain non-business rIsks affecting foreign enterprise;

n(e) Impress on investors the importance: (i) of adhering to proFer
standards of conduct in the operation of their foreign enterprises, and
in particular of haVing due regard to the economic and social welfare of
the capital receiving countries; and (ii) of ensuring, wherever f€8sirle,
opportunities for participation of nationals of the under-developed
~ountries in the administrative and technical services in industry, and
for their training;"

Countries "seek~.ng to attract private foreign capi.tal" were recomme~ded in

paragraph 6 of the resolution to:

I:(a) Examine dom~tic laws and administrative practices affecting private
foreign investment with a view to removing ~eterrents to the inflow of
private capital;

"(b) Provide adequate assurances, through treaties or otherWise, with
respect to the treatment to be accorded foreign investors: (i) in the
operation, management and control of their enterprises; (ii) in tr p

remittance of earnings and withdrawal of capital; (iii) in the protect-Li­
of their persons and property; (iv) in the matt~r of compensation in case
of expropriation of their property; and (v) in respect of any other
questions which may arise;

"(c) Undertake, through legislative or administrative measures and the
negotiation of tax treaties, to safeguard foreign investors against
discriminatory taxation and to resolve other taxation issues, including
the issue of double taxa~ion,

"Provided that the provisions of sub-paragraphs (b) and (c) will
be without prejudice to the right of the government of a Member State
to take any appropriate safeguards necessary to ensure that foreign
investment is not used as a basis for interference in its internal
affairs or national policies;
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"(d) Develop information services and other means for informing
potential foreign investors of business opportunities in their
countries, and of the relevant laws and regulations governing
foreign enterprise."

• !

In the saree resolution the Council also requ~sted the International Bank.

for Reconstruction and Development to explore the possibility of establishing

"an interna" ~onal finance corporation to promote the financing of productive

private enterprise either through loans without government guarantee, through

equity investn:ents or by other methods intended for the same purpose". This

proposal is discussed separately below.

Fiscal recommendations and studies

Several recommendations concerning fiscal aspects of international

investment have been made by the Economic and Social Council and the Council's

Fiscal Commission. In resolution 226 (IX), adopted on the suggestion of the

Fiscal Commission in the report of its second session, the Council, with a

view to promoting international trade and investment, recommended that

governments "actively pursue a policy of negotiating bilateral agreements,

wherever appropriate, for the avoidan('~ of double taxation". Subsequently,

the taxation of foreign investments, with particular reference to foreign

investments in under-developea countries, was the subject of resolutions

378 B (XIII), 416 D (XIV), and 486 B (XVI).§!

In resolution 378 (XIII) the Council stated its recognition that, in the

relations between under-developed countries and countries in a more advanced

state of development, "the main burden of relief of double taxation must fall

on the country where the income is also taxable as part of the income of a

resident or national person or corporation". The Council recommended, further,

that "there is normally no need or justification.for countries seeking to

attract capital and enterprise from abroad to offer as an incentive specially

favourable tax treatment compared with the treatment accorded their own

national enterprises".

§/ Adopted on 10 August 1951, 1 July 1952 and 4 July 1953, respectively.
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Resolutions 416 D (XIV) and 486 B (XVI) grew out of proposals by

representatives of capital importing countries that the Council recommend that

capita] exporting countries grant full tax exemption to income from foreign

investments. The Council did not make such a recommendation but requested the

Fiscal Commission to continue to study the effectiveness of such exemption and

report to the Council on this subject. Meanwhile, the Council recommended in

resolution 486 B (XVI) that "the highly developed countries, acting unilaterally

or when concluding tax agreements, should give special consideration to the

feasibility of taking action to ensure that such income is taxable only or
...

primarily in the country in which the income was produced".

Th~ following studies relating to the taxation of international investments

have been prepared by the Secretary-General in response to resolutions of the

Economic and Social Council:

International Tax Agreements, volumes I to IIIl/

Replies to Questionnaire on Taxation of Foreign Nationals,
Assets and Transactions ~7

Comparative Studies on the Taxation of Foreign Taxpayers and
Foreign Income 27

10/Study on Corporate Tax Problems--

1/

§./

9..1

United Nations publications }948.XVI.2, 1951.XVI.l, and 1951.XVI.5. An
additional volume is in preparation, and the series is expected to be
continued biennially. These reports were prepared pursuant to resolutions
67 (V), 226 (IX), 378 (XIII) and 486 (XVI). They contain the texts of
international treaties for the avoidance of double taxation, full information
on the present status of such agreements and an evaluation of recent trends.

Prepared pursuant to Economic and Social Council resolutions 67 (V), 226 (IX),
378 (XIII) and 486 (XVI). The text of the questionnaire is contained in
E/CN.8/W.19 of 5 August 1948. Replies received from thirty-one governments
f' :'e rp:!roQuced in r.'/CN. R/4h ef 6 .Jp.DuAry 1949, R,;:d nddE:nda. 'This programme
is continUing pursuant to resolution 486 (XVI).

E/CN.8/68, 22 December 1952, and addenda. These studies contain a
description of the tax treatment of foreign taxpayers and foreign income
resulting from national legislation and international tax agreements.

E/CN.8/66, 25 November 1952. An annex to this report contains an analysis
of the treatment of corporate profits and dividends in international tax
agreements.
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The Effects of Taxation on Foreign Trade and Investment!1/

studies of the taxation of foreign private investment in capital
importing and capital exporting countries of Latin America 12/

In resolution 378 G (XIII), the Economic and Social Council, referring to

the importance of a "modern tax structure" in attracting foreign trade and

investment and in promoting national development, recommended that the

Secretary-General consider the publication of a "world tax servi.ce, providing

a continuous service of informat:_on on national tax laws and administration••• "

While considerable information of this nature is currently being pUblished

through the continuation of several studies listed above, the proposal for a

comprehensive world tax service has not yet been implemented.

International code concerning private investment

In 1947 the Economic and Employment Commission instructed the Sub-Commission

on Economic Develo~ment:

"To CCI!lI:.ence 8 stUdy, in cO-0peraticn with the otr.~r ccmmissions
of the United Nations ~n& the specialized agencies concerned,
with a view to makin~ recommendations regarding the need for an
international code relating to foreign investment which will cover
among other things the protection of economic and social interests
of the countries in which investments are to be made, as well as
the protection of investors, both public and private••• " W

1950.XVI.l; prepared in response to Council resolutions 67 (V) and 226 (IX).

Prepared pursuant to Economic and Social Council resolutions 378 (XIII) and
416 (XIV) and resolution 3 (IV) of the Economic ~ommission for Latin America.
A first study was published in January 1953 under the title United States
Income Taxation of Private United States Investment in Latin America
( 1953.XV.1). See also "Taxation of Private Investment in Mexico"
(E/CN.8/69/Add.2, 3 April 1953). In other studies now in preparation special
consideration is to be given to the potel!tial effect of tax exempt.1.on in the
principal capital exporting countries on the flow of private capital to
under-developed countries.

See the report of the first session of the Economic and Employment
Commission, Official Records, Economic and Social Council Second Year,
Fourth Session, Supplement No. 4. See also E!CN. l!Sub. 3/4, memorandum
by the Secretary-General, 14 November 1947.
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The inclusion of this subject in the agenda of the Sub-Commission on Economic

Development was approved by the Economic and Social council.
14

/ The proposal

relating to an international investment code was considered specifically by

the Sub-Commission on Economic Development at its third session, in connexion

with a discussiO~ of the foreign financing of economic development.l2/ The

Sub-Commission did DOt, however, include a specific recommendation on such a

code in its report.~ The report contained the following statement:

"With regard to the suggestion that bilateral treaties on foreign
investments should be drawn up, to which capital importing and
capital exporting countries should be parties, the Sub-Commission

....
considers that the ~ole question of private foreign investments
should be e matter for negotiation between the individual or
groups of Investarw concerned and individuals or the national
governments of the countries wherein they want to make investments,
with the proviso that the conditions arrived at would be consistent
with the rights and obligations of Member nations under the
Unit~d Nations ChbDter and help to promote the economic deyelopment
of the under-developed countries. The Sub-Commission, however, is
of the opinion that an internationally agreed statement of the
principles governing the import and export of private capital may
serve a useful purpose and hopes that such a statement will follow
the lines set out in this report." 17/

See the report of the Economic and Social Council to the second regular
session of the General Assembly, Official Records, General Assembly,
Second Session, Supplement No. 3 (A/3e2, 9 September 1947).

The Sub-Commission had before it a report submitted by the Secretary-General,
Interna~ional Capital Movements Durin~ the Inter-War Period (1949.II.D.2).
7his report was prepared in response to a request of the Sub-Commission at
its first session (see "Report of the First Session of the Sub-Commission
on Economic Development", E/CN.l/47, 18 December 1947). The report
contained general observations on the role of private foreign investments
in the promotion of economic develorment.

See summary record of the seventy-third meeting of the Sub-Commission on
Economic Development (E/CN.l/Sub.3/SR.73, 11 April 1949), rages 12 to 15.

See the rerort of the third session of the Sub-Commi~sion on Economic
Develofment, Official Records, Economic and Social Council, Fourth Year,
Ninth S~~~~on, Supplerr.ent No. lIB.
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The Economic and Employment Commission, when considering the Sub-Commission's

report, did not refer to the proposal concerning an international code relating

to foreign investments. It did, however, express the following views:

"As regards the financing of economic development from foreign
sources, the Commission considered that the report Lof the
SUb-Commissio~ failed to establish a proper balance between
the responsibilities of governments of countries desirous of
attracting foreign investments and the responsibilities of the
foreign investors themselves. The Commission recognized that,
given appropriate safeguards for the investor and for the
receiving country, private foreign capital might contribute
considerably as a means of finan~ing economic develoIm6nt. It
consequently felt that due attention should have been paid to
the ways and means of removing barriers that now interfere with
the international flow of capital, especially those arising from
lack of security felt by the private foreign investors ready to
invest in the under-developed countries." ];§I

The Economic and Social Council, at its ninth session, took note of the

report of the fourth session of the Economic and Employment Commissio' "

including the paragraph quoted. 19/ At its tenth session; in March 1950, the

Council referred to the SUb-Commission a request for the formulation of practical

recommendations for financing economic development.~ It did not, however,
•

refer to the proposal for an international investment code, and the question of

such a code has since then not been on the Council's agenda,- though it has been

referred to by several representatives from time to time. 211

"Report of the Fourth Session of the Economic and Employment Commission"
(E/l356 (E/CN.l/74), 27 May 1949), paragraph 29.

EconomiC and Social Council resolution 222 D (IX), 14 August 1949.

Resolution 268 B (X), 2 March 1950.

On 14 September 1949 the International Chamber of Commerce, a
non-governmental organization, transmitted to the Secretary-General
the draft of an "International Code of Fair Treatment for Foreign
Investments". See section below concerning this organization

The Council at its tenth session also had before it a report prepared by
the Secretariat entitled Methods of Financin Economic Development of
Under-Developed Countries United Nations publication 19 9.II.B. •
Chapter 11 of this study dealt with methods of foreign financing, including
various methods of stimulating the international flow of private capital.
The study was prepared in response to resolution 179 (VIII) of the Economic
and Social Council, requesting a report on "methods of financing economic
development of under-developed countries, including methods of stimulating
the international flow of capital for this purpose ••• "
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The question of principles governing private international investments was

also considered by the United Nations Conference on Trade and Emrloyrnent.~
Articles 11, 12 nnd 72 of the Havana Charter for an International Trade

Organization, prepared by the Conference, contain several provisions relating

specifically to international investment, both public and private. Article 11

provided "that no member Lof the Organizatio!y shall take unreasonable or

unjustifiable action within its territory injurious to the rights or intprests

of nationals of other members in the enterprise, skills, capital, arts or

technology which they have supplied". Article 12 contains parallel provisions

of a general nature relating to the rights of capital importing countries. It

also contains an undertaking on the part of ~embers to enter into consultations

or participate in negotiations directed to the conclusior: of bilnteral or

multilateral BgreCr.1ents relating to "th€' orportunities and security for

investment wh ich members are prf"pared to offer .•. " Other provis ions authorized

the organization to "formulate and promote the adoption of a general BgreeIIEnt

or statement of principles regarding the conduct, practices and treatment of

foreign in\estment" and to mhke recommencations for and promote bilateral or

multilateral agreements designed, inter alia, to assure just ~nd equitable

treatment for capital brought from one member country to another. The Hnvana

Charter was incorporated in tl:.:e Final Act of the Conferenc.e al'!d was signed by

the representatives of fifty-three countries on 24 March 1948. It has not

enterpd into force; the General Agreement on Tariffs and Trade which was

concluded 1n 1947 among a numbpr of the countries in qupstion is in the rr.ain

confined to commercial policy provisions similar to those contained in th~

Havana Charter and does not include the investment provisions referred to above.

International finance corporation

The Economic and Social Council, by resolution 368 (XIII) of 21 ~ugust 1951,

requested the International Bank for Reconstruction and D~velo~ment to prepare

B report exrloring the rossibllity of establishing a new tYFe of international

The Conference was called pursuant to a resolution of the Economic and
Gocial Council of 18 February ly46. See Report of the Second Session of tile
Preparatory Committee of the United Nations Conference on Trade and
Employment (United Nations publication 1947.11.4) and United Nations
Conference on Trade and Employrr.ent, Final Act and Related Docurr.ents
(United Nations publication 1948.TT.D.4).
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ageney to prcmote the externRl financiniY, of economic development. 23/ The

resolutiun envisaged the creation of an "international finance corporation"

designed to help finance lJroductive private enterprises in under-developed

areas through w.ethods not available to the Bank under its articles of

agreereent, naw.ely, equity investments and loans without the guarantee of the

~overnnlent of the capi tal imrorting country.

In response to this resolution, the Bank prepared a Report on the Proposal

for an International Finance Corporation (E/22l5). In transmitting the report,

tht president of the Bank noted that it did not constitute an expression of

orinion on the merits of the proposal by the Executive Directors of the Bank

or the governreents they represent. The report was transmitted by the Bank to

its member governments for their consideration.

The proposal discussed in the report envisaged an agency affiliated with

the Bank, having an initial capital of about $400 million to be subscribed by

governrr.ents. The report suggested that the agency be given a large measure

of discretion concerning the methods it would use in making equity investments

and extending loans to private enterprises. The agency's investments would

normally be made in conjunction with private foreign capital, with the agency

taking a minority interest. It was indicated, further, that the agency might

perform the function of bringing information regarding opportunities in

under-developed countries to the attention of potential private investorc

abrond, thus becoming an effective instrument for bringing investment

opportunities, private foreign capital and management together. 24/

~ The Council's action followed consideration of a recommendation by a group
of eyperts appointed by the Secretary-GeneraL Their report, Measures for
the Econcmic Dl:\'Llcprc..nt of Under-Developed Countries (United Nations
publication 195LILB.2) recommended that "the United Nations should explore
the possibility of establishing an internatio~al finance corporation to
mnke eqUity investments and to lend to private undertakings operated in
under-developed countries". An agency of this nature had been proposed
previously in a report to the President of the United States by the
International Development Advisory Board, Partners in Progress (washington,
March 1951), wh~ch recommended that the proposed agency be established as
an affiliate of the International Bank for Reconstruction and Development.

24/ See E/22l5, pages 14, 15 and 23.



'!be report expressed the beliEf that an agency of the type proposed would

till a gap 1n the exiating international machinery for financing economic

devel..ol-ent. Private investors, both dou:.estic and foreign, would be able to

undertake promising projects which a~'e now held back by lack of adequate capital.

The activities of the international fjnance corporation would be in the nature

of pilot operationo, but the experience gained would encourage additional

invest~nts not directly associated with the corporation.

The report was discussed at the fourteenth session of the Econcr" and

Social Council. In resolution 416 (XIV) of 23 June 1952, the Council noted that

the Bank was continuing its examination of t~e proposed international finance

corporation and requested that the Council be kept informed of the results of the

Bank's further exploration. The Second Cc~ttee of the General Assembly, at its

seventh session in 1952, noted with satisfaction the Council's resolution on the

proposal and requested the Council, in resolution 622 (VII), to report on its

progress to the General Assembly ~t its eighth session.

In compliance with resolution 416 (XIV) of the Economic and Social Council,

the Bank submitted on 20 May 1953 a Report on the Status of the Proposal for an

International Finance COrporation (E/244l). The Bank informed the Council that

the pr('~u5al had been the subject of informal discussions between its officers

and representatives of a number of its member governments; it was also discusged

at the seventh annual meeting of the Bank's Board of Governors in September 1952.

The views e~ressed with respect to the proposed international finance

corporation, both by govercmental and private spokesmen, were sqrrnarized in an

appendix to the Bank's report. The Bank e~hasized that since the countries on

which the proposed corporation would depend for the greater part of its funds had

not as yet indicated their willingness to subscribe to its capital, it was not

desirable to formalize the project at that ttme. Nevertheless, the Bank

indicated that it would continue to explore the ~tter with its member governments

and would present concrete proposals to them for consideration, should

circumst~ces be favourable.

The Bank's report of ~ 1953 was considered by the EcoDcmic and Social

Council at its sixteenth session and by the General Assembly at its eighth

session. The resoluti0rB Atil\pted Oll thl\sC occasions called OD the Bank to
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continue further exploration of the ~tter with its members, aDd ur..d

governments which had not yet done so to make known to the Back ~.~~

on the possibility of supporting the proposed agency.?:2./ The General AaHd>ly

asked the Econcmic and Social Council to review the reports of the Bank on the

question at its eighte~nth session and to report to the General Assembly at ita

ninth session.

Other activities

Econcmic Ccmmission for Latin \merica. At i~~ second session the

CCffimission adopted a resolution (E/CN.12/1~2 of 10 June 1949) requeating the

Executive Secretary to prepare studies on conditions affecting foreign

investments in the region on a country-by-country basis, including the legal,

administrative and juridical provisions governing such investments. In response

to this resolution and to resolution E/CN .12/198 of 1:) Juoe 1950, a series of

reports w~s prepared under the general title, Economic and Legal status of

Foreign Investments in Selected Cou·' tes of Latin America. 267 Pursuant to

resolution 8 (IV) of 16 June 1951, ~ revised and consolidated report is in

preparation covering each country in the region.
•

25/ 'Council resolution 482 B (XVI) of 4 August 195~ and General Asa~mbly

resolution 724 C (VIII) of 7 December 195~.

26/ E/CN.12/166, April 1950, and addenda. Studies relating to fifteen
countries were issued. The resolution of 19 June 1950 requested me~~er

governments to oupply information periodically concerning the amount,
origin and nature of foreign investments in their countries and also
concerning legal and administrative measures and practices that affect
such investments. A questionnaire for this purpose was transmitted to
member governments by the Executive Secretary of the Commission in
~ecember 1950 (E/CN.12/222/Rev.l).
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The question of the taxation of foreign investments has also engaged the

attention ot the Economic Ccmmission for Latin Arr-erica. It reccwmcuded that

consideration be given to the abolition of international double taxation on

investment income, with special refereuce to the stimulation of the investment

ot private foreign capital in under-developed countries. 27 / The CcmmissioD also

expressed the belief that "it is essential ~o continue creating favourable

conditions both in the capital e~orting and capital importing countries for

investments abroad of private capitay'(resolution 52 (V), 25 April 19~).

Economic CCDlDission for Asia and the Far East. At its fourth session in

December 1948, the Co~ssion adopted a resolution on financing econcmic

levelo~ment28/and one on measures to promote trade. 29/ In the former, the

COllll1ission reccDJJ:ended inter alia "that countries of the region needing

e,~ernal financial accommodation formulate specific projects of develofment

with a view to utilizing the faciliti~~ available from private investors, the

International Bank for Reconstruction and Development and other c~edit agencies".

In the latter, the Commission requested member governments to supply to the

secretariat information regarding laws and regulations governing the tre~tment

of foreign investmeD~ in their territories, and entrusted the secretari~t with

the dissemination of such information. Pursuant to this request the Executive

Secretary circulated a questionnaire to gover~ents in the region requesting

information regarding government ~easures affecting foreign investment; the

report s l mmar1zing the replies was entitled Foreign Iovestm~nt Laws and

Regulations of the Countries of Asia ar:d the Far East. 307 The work progra.II'JLe

gr/ Resolution 3 (IV), 16 June 1951.

~/ Resolution E/CN.ll/173, 10 December 1948.

~/ Resolution E/CN.ll/172, 10 December 1948.

2Q/ United Nations publication 1951.II.F.l.
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01' the Ccrrmissien conterr;plates the preparation ef an up-to-date revision of this

report. A project for the "ccltpilation of existing regulations governing the

mineral develorn;ent of the region" has been recommended for incl1Jsion in the

secretari~tfs work progr~e.)l/ This project may provide informati~n of interest

to potential foreign investors in extractive industries in the region.

In connexion with the financing of economic development, reports on certain

aspects of international invest~ent in the Far East were submitted to the second

Working Party en the ~obilization of dcmestic caPital. 32/

Other SEcretariat reports. In addition to the reports referred to above,

dealing with special aspects of international investment, cu~rent reporting on

international capital flow is regularly undertaken in the various annual economic

reports issued by the Department of Economic Affairs at United Nations

Headquarters as well as by the secretariats of the regional economic commissj~ns.

Various aspects of the question of stimula.ting the international flow of private

capital have also been dealt with in Secretariat reports concerned with economic

development and related subjects.

Pursuant to resolution 290 (XI) of the Economic aLd Social Council, lm

annual questionnaire on full eltployment and other topics is addressed to

governments by the Secretary-General, dealing, inter alia, with trends and

prospects in the balance of pa~ents and related policies. Included in the

, questionnaire tr&Dsmitted in 1953 is the following request:

"Indicate any changes that have occurred during 1953 or are expected
to occur during 1954 in the policies of your country influencing
the flow of interna.tional investment funds (such as changes in the
restriction on the movement of such funds or on the outward transfer of
interest, dividends and profits, or iD other legislative or
administrative ac+,ion affecting the status of foreign capital)".

Analyses of the replies to the questionnaire ha.ve been transmitted periodically

to the Econcmic and Social CounCil. 33/

~/ Document ECAFE/L.75, project 36-06.
32/ See E/CN.ll/I and T/81, 3 October 1952.

33/ See Balance of Payments Trends and Policies, 1950-1951 (195l.II.n.3);
Governmental Policies Concernin~ Un loyment Inflation and Balance of
Payments, 1951-1952 1952.II.A.2; and Analysis of Replies of Goverr.ments to
Questionnaire on Full Employmen~, Balance of Payments and Related Policies,
1952-53" E/2445/Add.l, 12 June 1953.
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aeference may also be made to several reports prepared at the ~equest of the

Council by 1cdependent groups of experts; while dealing mainly with other

questions, these reports discuss particular aspects of the international flow of

private capital. Problems associated with instability in capital flow are

discussed in the following studies: National and International Measures for Full

Employment (l949.II.A.,) and Measures for International Economic Stability

(l95l.II.A.2). Certain problems of international econemic instability are also
•

discussed in a report entitled Ccmmodity Trade and Economic Development

(1954.II.B.l). The role of external capital, both public and private, in

econemic development is considered in Measure~ for the Economic Development of

UDder-Developed Countries (1951.II.B.2).

Technical assistance pro~an:mes. Assistance specifically concerned with

the stimulation of private foreibD investment has not thus far been rendered under

United Nations technical assistance prograrumes. However, the provision of

technical assistance in planning and promoting economic development, surveying

industrial possibilities, uisseminating technological information, training

labour, organizing and improving fiscal and financial institutions, advising on

pUblic administration, and the like, tends to prepare the way for investmen~ of
. 4/

foreign private capital in under-developed countriez.~ It should also be noted

that techuical assistance mee-sures, thrO'lgL1 thp.ir general effect in strengthening

the econemy of under-developed countries, tend to increase the potential scope
•

for private investment, both dcmestic and foreign.

The General Assembly

Two recent resolutions of the General Assembly concern the question of private

foreign investment. Tle first is resolution 622 C (VII) of 21 December 1952,

referred to in the foreword of' the present report. The second, resolution 626 (VII)

of the same date, refers to "the need for encouraging the under-developed countries

in the proper use and exploitation of their natural wealth ••• " and to "the right

~I A Sl.IIiID8I·Y of the prograJUIles carried out under the auspices of the United
Nations Technical Assistance Board is contained in Expanded Programme of
Technical Assistance for Economic Develo ment, Fifth Report of the Technical
Assistance Board, E 2 ", June 1953.
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of peoples freely to use and exploit their natural wealth ard resources"; it

reccmmends, however, that, in the exercise of the right referr~d to, all Member

states "have due regard, consistent~ with their sovereignty, to the need for

maintaining the flow of capital in conditions of security, mutual confidence and

econcmic co-operation among nations". Adoption of the resolution followed

consideration of several draft resoluticns expressing divergent principles

regarding the Atatus of private foreign investment, with particular reference to

the question 01' nationalization.12/

35/ The draft resolutions and the proposed amer.dJtents are sl:n;marized in the
Report of the Second Committee to the General Assembly, A/2332,
l8:Decemher 1952.
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2. Th'TERNATIONAL BANK FeR RECONSTRUCTION AND DEVELOFMEl\'T 1/

One of the major purposes of the Bank, as provided in its articles of

agreement, is to promote private foreign investment (Section ii, Article I). In

a sense, all of the Bank's lending activities may be regarded as prc~oting

private foreign investment, since the Bank's loanable funds are derived in large

and increasing measure from placing its own securitie~ in the private capital

markets of its meDi>er countries. More specifically, the Bank's activities have

sttmulated private foreign investment through loans for basic-puLlic service

facilities which either remove obstacles to ~vestment by private capital or

create new productive opportunities for private capital, whether foreign or

domestic.

In addition, the Bank has encouraged borrowing countries to adopt economic

aDd financial policies conducive to development, such as measures to achieve

economic and ~netary stability and to remove unnecessary or discriminatory

exchange restrictions; these Iteasures also directly affect the climate for

toreign private investment. Moreover, the Bank takc:s into account, in connexion

with all loan applications, the willingness of the borrowing country to provide

tair treatment tc investors ann to rehabilitate its credit standing where

necessary~ Through its te~hnical assistance and advisory services th~ Bank has

given its member countries advice designed to strengthen their economies,

emphasizing the role which private investment, foreign as well as domestic, can

perform in each country, and the conditions which must exist if private

iDvestment is to fulfil this role. In several instances the Bank has assisted in

establishing developItent banks designed to prolOOte private investment. Th~ Bank

has also arranged for the direct participation of foreign private investors in

scme of its loans, and has made a number of sales of securities from its

~/ This account is based on information supplied by the Bank.
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portfolio to private investLrs bl....th with and without its guarantee. The Bank

continues to give attention to measures which might foster conditions under which

foreign private investment will be attracted to under-developed countries.

Among these is the proposal for an international finance corporation, referred to

above.

Mobilization of Private Savings for F~reign Investment

A substantial portion of the funds available to the Bank for len1ing have

been derived from the sale of its securities in the private market. Late in

1953, the Bank had outstanding securities amounting to the pquivalent of

US $~53.5 million, distributed by curr~ncies as follows (in millions of United

States dollars): United States dollars, 575.0; Swiss francs, 50.9; pounds

sterling, 14.0 and Canadian dollars, 13.6. While the holders of the Bank's

obligations are protected by its constitutional authority to call on its members

fer proportionate shares of their unpaid capital should these funds ever be needed

to meet the Bar~k' s cbligations, the :3ank can secure funds from the private

market only if private savers and intermediaries chGose to purchase its securities.

The guarantee prOVided by the capital subscripti?ns of member countries in the

Bank is essential to the sale of Bank securities under present conditions, but

ehperience has iL~icated that private investors will not entrust their money

to the Bank unless they are convinced it follows sound lending policies.

It is estimated that investors in the United States held over 7C per cent

of the Bank's obligations on 30 June 1953. This percentage has since declined.

Almost all of the Bank's bonds held by United States investors are purchased by

life insurance companies, mutual savings banks and otller institutional investors;

the sale of Bank bonds to these investors was made possible by amendments to

various state laws and regulations which restrict the securities eligible for

purchase by such insti~utions. Legislation or decrees authoriZing investment

by instituti)nal investors of one kind or another hav~ been adopted in many

other member countries, including Australia, Canada, Chile, Colombia, Cuba,.
India, Italy and Mexico. The Bank's bonds are traded on the New York Gtock

Exchange as well as exchanges in Amsterdam, Antwerp, Brussels, Istanbul, Mexico

City and Paris.
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•

In addition to mobilizing private capital by the sal,~ of its own bonds, the

Bank has sold obligatloD8 of its borrowers to private investors to the extent

of $85 mtllion, over .~ million of which w~s without the Bank's guarantee.

Private credits supp~a1 to the Bank's loane to the Union Of South Africa in

January 1951, totalliQ! .50 ~illion, wer~ made in conjunction with the plac~ent

•vith eight large caz.eteC1al banks iu the United States of $10 million of the

promissory notes of the UD10n of South Africa, and wi~h the extension of a

$20 million revolving c~edlt with these banks.

The Etfec'ta of the Bank's Loans Sen Investment Opportunlties

T"Cle bulk of the BaDk:'s loacs have gone into the provision of basic

services,' such as power, railways, highways and communications. For several

reasons, investment in these basic utilities has often lagged, with consequent

adverse effects upon the productive sectors of the economy. In most countries

utilities require heavy capital expenditure, and often yield a return only after

a long period. The Bank points out that in many countries these services are

quasi-monopolies s11bject to public regulation and susceptible to popular pressure,

and are ofte" not "':n ~ l;)osition to earn an adequate retur"n on invested capital".

Tley therefore frequent~y fail to attract private investment on the scale required.

In other countries where these basic services have been State-owned, gpvernments

have been unable to undertake the heavy pUblic expenditures reqUired with the

resources at their corr.mand. For these reasons the Bank has found that it could

often make the greatest contribution by supporting the financing of such basic

services.

The Bank has not yet found it possible to undertake a broad survey of the

priVhte investments, foreign or domestic, which Bank-financed projects have

actually stimulated. MOst of these projects in under-developed countries are

still under construc'tton or have only recently been completed. The Bank believes,

however, that Bank·supported projects in many countries sttmulate private foreign

investment both directly and indlrectlY.~/

~/ In this connexioD, the Bank'S review refers to a number of projects, chiefly
for hydroelectric power and.transportation, that have been financed wholly
or partly by the Bank and are expected to stimulate private investment (in
Brazil, Colombia, Belgian Congo, El Salvador, India, Mexico, Nicaragua,
Northern Rhodesia and Southern Rhodesia).



E/2546
English
Page 27

Other Activities

The Bank has supplied the following information concerning its policies in

matters related to pI'ivate foreign investment:

(1) The Bank adheres rigidly to the principle that it will not make loans

for a given project unless private capital is unavailable on reasonable

terms, thus assuring that its loans are a supplement ~o private capital,

foreign or dcmestic, and not a substitute. In accordance with this principle

the Bank has refused to finance several projects which were subsequently

financed by foreign private capital.

(2) The Bank urges prcspective borrowers with defaulted foreign debt to

iffiprove their credit standing by resumption of debt service. In appropriate

cases the Bank has also used its good offices in facilitating the negotiation

of adjustments on defaulted debts. It is si~'ificant that of the publicly

held external debt of the Bank's member countries, nearly two-thirds of the

~ount which was in default at·the end of 1946 has now been settl~d or is in

negotiation.3/ With respect to publicly held foreign bonds of the Bank's

member countries and their political subdivisions, issued in the United

States, ~~ost one-third was in default at the end of 1945, whereas by t~e

end of 1952 less than 6 per cent was in default.

(3) The Bank urges its prospective borrowers wherever necessary to take

effective reeasures to prcmote economic and financial stability within a sound

develoFreent programme. In several instances it has advised that further Bank

lending was dependent upon the adoption of such measures.

(4) The Bank has consistently stressed that from the standpoint of rapid

economic development of its members, appropriate measures to establish a

favourable climate for foreign investment be taken and discrllninatory

restrictions which impede the flow of private capital be eliminated. In

this connexion the Bank considers that in a number of countries its

reccmmendations or representations have contributed towards re~oving

obstacles to ~ineral exploration and production, towards obtaining fair

treatment for the remittance of capital and profits and towards securing

~/ ~cst settle~ents have been made after negotiations between unofficial
councils of bondholders in the tffiited States or the United Kingdom, and
the governments concerned.
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electric rate adJustn:ents that have facilitated private foreign

participation in expansion.

(5) The Bank h':16 on O~(,Ar. i ('In C''11led the attention of potential investors

in the United States and Europe to cpecific investn:ent opportunities in
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:3. n;TERNATICNJU- ~GNETj'\.RY FlJ"ND

The international 1'10\: et' private capital ccncerns the International

!.~onetary Fund, toth because of the Ftll:dfs fw:damental objectives and because

certain as~ects fall under its lirect responsibility. For ex~ple, many

pa~ents, such us transfers of interest, dividends and profits, are current

transactions anJ. a2cordingly are explored in the consultations under article XIV

of the Fund agreerrent. 'The D.i~tLles of agreerrent of the Fund (article XIV,

section 4) stipulate that "Five years after the date on which the Fund begins

operations, and in each year thereafter, any ~Ember still retaining any

restrictions inconsistent with article VIII, sections 2, 3 or 4,1/Shall consult

the Fund as to their further retention". Consultations of this kind began in

March 1952 and have continued sUbsequently.2/ Although these consultations have

specific rel'erence to "restrictions on the rr.aking of payments and transfers for

current transactions", and capital transactions are excluded, some payments

affecting capital transfers are included.

The Fund frequently also consults with its members concerning multiple

C\Trency practices which involve transfer 0f private capital or of profits &.Dd

interest on private capital and, in scrre instances, application of special

exchange rates to the transactions of foreign ccmpanies. In general, in

reviewing these practices the Fund pays particular attention to the balance of

payments and the foreign exchange reserve situation of the country concerned, to

the structure, stability and possible proliferation of exchange rates, and to the

feasibility of rrore fundamental rr.easures which would contribute towards overccming

underlying exchange difficulties. In cases \lhere ffiultiple currency practices

perform functions not related to the balance of payments, the Fund has emph~sized

the need to find practical substitutes for these practices. In several cases,

~/

~/

Article VIII, section 2, relates to "AVOidance of restrictions on current
paytr.ents" , section .5 to "Avnidance of discriminatory currency practices"
and section 4 to "Convertibility of foreign-held balances".

See International ~onetary Fund, Fo~rth Annual Report on Exchange
Restrictions (~-JashiLlgt,n, D.e., 195,).
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the Fund hus ndv lDed meltbers tn nev()te greater attention to tht: in:plico.tioos of

tht-~ir ZLultiplf' currency policies on the inflow 01' forei.gn capital acd haD ('lfrer~d

•
to ~o-0perate with its members in adapting their practices so as to facilitate

tht' iof10w 01" capital.

Thp. F\md's l..'c10cprn with many (1f tht-> ~x('huogt' restrictions that clusely

at'fee t cup i tH.l !I:.CWeltents, together with its general illterest in the contr ibution

which iott.'rtlllthmul capit:.ll i'lIW.3 mitT).t a:nke tl'l,.,'urJ internatior.al puyn:ents

equil1~riwn has l'c('H~il)[H'd it tu cit'Vlltt~ ('cm;icit'rable attention t() these ffiatters.

In ~lll in(~reas iog Il\~ber 01' instilllCe:3, the F'ur:d hus been requt~Stt>d by its n:embers

to puw ide techuical uc:.vice coucprnir:g changes "'in the operation uDd uCHIlinistrn.tion

of their exdlUn~t' "l1ntrolf; that ·...ould help tu uttract foreigu capitul. 'The FUlld.

pre'v Idetl sUl'h udv i(~e and, Ullder appropr late c ircUItstuncl"s c~d. eondi tiOllS, makes

i ta re~H)lU'l't!S avul lab le .11
Stud it>~'l havt' beel1 mudt> by the hu:(! ('In Vtir iOUB '.wper. ts l~ r the illtcrnat 10no.l

r lc\w L) r pr i vntt.' "ap i tul. Thu8, the F\md h~s recently surveyed foreign exchange

frtm G tud it'~; l'Il vur il )llG HSf.ccts ()t' interl1u.t lonal pr i vate cupitul ltOVemellts

~ot:ducted. /1:; ~F.lrt. \)t' it:..> nontal rent~m'('h n.ctivities, the Fund prepared a report a.t

the l'el!llt'l} t ut' tbt' Eeo(Jcmi~ [tnd ~'c'c 10.1 t\1UllC 11 \"10 "loves trteot Service 01' Under­

df~Vf'h)pt"t '\H~tril':J",~IaIld u. rtT~'t't ut the request of tht.~ ECL10cmic Ccmnission for

Asia and. tilt' l,"lr !':/U>t l'n "The In,pact n1' DifCf'rt.'ut 'fypt::'s ,)f FnreigD Inveotn:ent 00
c) /

tl1e P;Ll~lll\'I' ,'(' f'.'lymt·nts P('sitil)ll l't' Fae Eaot Couotrie:..>" .-

~I It will h' ph;t'rved thut, !It'('l't'(1 iug to !irticle VI, set'tion 1 of its tirticles
" t' 'It'l'·'tIl.I_'l\t, t ht-' F1U;<!'~; r.','f;,"1url',':"> art~ not avai luble t'0r financ ing large and
~;Ut\ t.a i.t~t' i (':ll-' i tal (tL'vemeIltL;. Hcwever, this does Ll1t rrt'Vf~llt the use of Fund
n'~;'\\U'"t':; t\'I' rf'H~.h'llably :;i;:ed C'l..lpitl..ll n:l'Vertellts requireJ for the conduct of
t r'ld,~ ut" hUlkiIl~. M~'I't)'Wpr, ill order to pf'rmi t mertbf'rs to prntect themfH> 1yes
f\~nir~.t ':l['lb.ll flibht I..lr.d shl'rt-term "hot (t011ey" n:ovt:?mf>uts, tirti~le VI,
~;~. 't.i"Il :", t'1",'v1dt>s that rren:rer c<...'untries are permitt('d to exercise 3uch
t'xl'haI1t~t' (', 11lt.r.") h~ 3n art"> nec~s:.HU''y tl) regulate internati0nnl ~apital rr.nvt>meuts,
(\1" ,v ldl'cl ~ ul.'h',ntrl' is do Ollt res tr let l~urrent tran~acti0os.

21 ::t'P l':cL'nl..ml~~ Ccrr.mitisi~)u for Asia and the Far Eust, ~obilization of I'<:ltesti~

~ittil: Re iort of the First W0rkin~ Party of Experts (United Nati()ns
puhli~Btion 19~'.Il.F.2 •
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4. eTHER n;TER-GOVERNNENI'AL AGENCIES

§Recialfzed A6!0cies of the United Nations

Other specialized ag~ncies are less concerned than the International Bank

for Reccnstruction m:d I'eveloptent Iilld the International Monetary Fund with the

question or private foreign investa.ellt. Indirectly, however, the technical

assistance rendered by these agencies may contribute in various ways to the

creation of conditions within ~dpr-develepcd countries that are conducive to

private investItent, toth dcmestic and foreign. The Food aDd Agriculture

Organization of the United Nations and the International Labour Organisation have

als0 given attention to certtlin specific questions bearing on the movement of

private capital.

Foed and Agricultural Or~anization of the United Nations

The flow of private ctlpital to under-developed countries has been

considered by the Ford and Agriculture ()r ..aoization (FAO) a part of the ;~eneral

question of financing investment in agriculture. The FAO Council stated in 1953
that the need to prOVide' capital for agriculture has received coctiDuiDg

attention by the FAO Conference, the organization's governing body, and that

"there is considerable evidence to show that the recommendations of the Conference

on this matter have influenced the policies of member governments".l/ In 1950 the

FAO Conference expressed the view that domestic savings in under-developed

countries must be supplemented with ctlpital frem abroad to permit the objectives

of the organization to be achieved. 2/ TLle Conference also drew the attention of

goverLments to the desirability, when formulating over-all programmes for

agricultural develo~ment, of inclUding projects through which debtor countries m&¥

increase exports with a view to facilitating the servicing of foreign investment.L1

Report of the Council of FAO,Seventeenth session (15 to 24 June 1953), page 28.
Foed and Agriculture Organization of the United Nations, Report of the Fifth
Session of the Conference, March 1950, page 14.
Food and Agriculture Organization of the United Nations, op.cit.
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The Conference has also draHD the attention of member governments interested in

attracting foreign private investment in agriculture to the recommendations

contained in paragraph 6 of resolution 368 (XIII) of the Economic and Social

council."!../

In respoDse to requests by the FAO" ConfereDce, the Director General of the

organizatioD has prepared reports on financing iDvestment in agriculture) ,,'it.!)

particular reference to foreign financing} both public and private.~/

International Labour Organisation

As part of its normal HOrl\. the International Labour Office of" the

InternationQl labour Organisation collects information on laHs and regulations

affecting the employment of aliens, a SUbject 1.-1hich is of interest to foreign

enterprises operating in under-developed countries. A series of monographs on

such laHs and regulations in some thirty-five countries of irr~igration is

scheduled for publication in the near future.

1\he International Labour Office also publishes a "Legislative Series"

'~bntain,ing translations and reprints of the more important laws and regulations

~ffecti~g labour in different countries.~/
At the third Asian regional conference of the International Labour

Organisation in September 1953, a resolution "ras adopted concerning the

intern~tional flo,v of capital for economic development. l / The resolution} which

Food and Agriculture Organization of the United Nations} Report of the Sixth
Session of the Conference, March 1952, page 32.

See "ttReport on International Investment and Financing Facilities) 1949"
('8/49/16); and lIInternational Investment and Agricultural Credit.",

.15 September 1953 (C/53/16). The latter document (pages 29 to 32) contains
a,summary of FAO action relating to the financing of agricultural

,d,evelopment projects. It also contains (pages 3 to 25) a statistical
~nalys.is of the international flow of capital} public and private, to

countries) ,vith particular reference to the amounts investee.
or ip activities aiding agriculture.

Series" has been issued since 1920 and is nOl" publj.shed
loose-leaf form. It includes a list'of laws and

aq.dition to those which are reproduced in full.

coptained in Economic Commission for
Organisation

(E/CN.ll/381, 16 December 1953).



is being transmitted to the Economic and Social

at the request of the International Labour Organisatio

lI e ffect:ive arrangements can be devised to increase the

under-developed countries} and i_n particular that in

governmental lending and grants may be progressively

movements of private capital, for industrial

It adds that

"the Conference agrees that it 'YTOuld ,be in
the industrialized and the under-developed countr
pri vate capital were allOYled and encouraged to
development of less advanced areas through the
extent practicable} of restrictions on the export
less advanced areas and through the creation of
countries which, vThilst conforming to national legiE\lation
soc ial and fiscal fields} l,wuld make investment attractive
pri "Jate investors ... "

Other Ipternational Organizations

In addition to the United Nations and its specializ~d agencies; several

other inter-governmental organizations have given consideratiorrs1nce the <end

of the war to measures for the stimulation of private international investment

in under-developed countries.

Organization for European Economic co-operation~/

The Organizati on for European Econcmic Co-operation (OEEC) has beerf

{:Otv;r rfJr:,c with attracting foreign capital to member countries and their

dependent territories and Hith exporting capital by member countries.

In 1950 the organization published a study entitled'Report on International

~nvestment containing a review of the general question of inte-rnatioll.,.al

~I •

investn:ent, both public and private. A second study} Intra-European Investments}

§../ IIhe follm,'ing cow1tries are members of the Organization fQr
Economic Co-operation: Austria, Belgium, Denmark, Franc;:e}.'G,e,rma
Republic), Greece} Iceland} Ireland, Italy} Luxembourg) Nether1 .....
Portugal} Sweden, SWitzerland} Trieste, Turkey and\'Yl1.!t~g. I(ingdo'
and the United States} though not members of the otg ,,: .
in its work.
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was issued in 1951; this dealt chiefl~ with the investments of OEEC countries in

other member countries and the dependent territories ef rr.~mbers. In the some

year the organization also published a report on Investments in Ove~seas

Territories in Africa, South of the Sahara.

The Report on International Investment, which was approved by the Council of

the organ12ation in September 1950, contains a series of recommcndations relating

to the stimulation of pri'rate and public foreign investment. 9/ It recommends

that ~ember countries (a) simplify the proceCure for establishing a foreign­

controlled ent~~rise in their territories, (b) publish authori~ative state~ents

o~ governmental policies affecting private foreign capital, (c) pay continuing

attention to the possibility of progressively relaxing exchange controls

affecting private investments. Recommendations addressed to non-mem~~r lendiLg

c~untriea, in particular the United States, relate to such matters as the

taxation of foreign private investments and the governmental regulation of

private capital exports. Other reccmmendations deal with the question of

international double taxation and the extension of governmental guarantees by

capitai exporticg countries against certain non-commercial risks of ~rivate

foreign investmtnt. The organization's report ~a-European Investments

contains r~commendation~ similar to tHose just mentioned and more detailed

suggp.sticlls and recommendations rclating to foreign exchange control, protection

of "industrial property" (patents, trademarks, etc.), fiscal measures,

disseruination of information, internal financial stability and other do~estic

policies and regulations affecting the climate of foreign investment as well as

assurances to foreign investors in the event of nationalization. 10/ The

measures considered relate to intra-European investment and to investments by

non-~mber countries outside Europe in member countries and their dependent

territories.

A working party established in 1952 has studied a number of proposals

regarding specific mechanisms designed to facilitate the expansion of intra­

European investment, inclUding invest~ent in the oversea territories of members. ll/

9/

10/

11/

Organization for European Econcmie Co-operation, Report on International
Investment (Paris), pages 99 to 105.
Organization for European Economic Co-operation, Intra-European Investments
(Paris, 1951), pages 61 to 69.
Organization for European Econcmic Co-operation, European Economic
Co-operatio~ (Paris, 1953), page xxiii.
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Consideration has been given to the establishment within the organization of an

Advisory Invent~ent Board~ in which the International Bank for Reconstruction and

Development would be invited to participate. The terms of reference of the

propcced board would include matters relating to both private and pUblic

international investment. In July 1953, the OEEC Council, without expressing

opinion on the substance of the proposal, referred the ~atter for further

consideration, With respect particularly to the terms of reference and membership

of the proposed advioory board. 12/

In February 1953 the organization decided to make a further study of the

problem of United States investments abroad. The purpose of this study is to

conzider what recc~e~dations might be made to member countries in order to

facilitate the development of private dollar inveotment in these countries and

their dependent tf':ritories.15/ A questionnaire has been transmitted to member

governments requesting information concerning the measures taken since publication

of the Report on International Investments in 1950, with a view to encouraging

the inflow of private dollar investments.

The organization's Code of Liberalization, adopted in 1951,14/in addition to

prOVisions concerning·trade, contains undertakings relating to the liberalization

of reotrictions on invisible items in transactions within the area, including.

remittances of income on foreign capital and royalties. It does not, however,

deal with capital ~ovements othe than the contractual amortization of loans.15/

With respect to capital movements, the Organization for European Economic

Co-operation has recommended that countries having a surplus in their balance of

12/

1,/
14/

15/

Ibid., page xxiv.

Ibid.

Crganization for European Economic Co-operation, Code of
(Paris, July 1951), adopted by the OEEC Council, "'-=2"='O-J"='u~1~y---:=~-:--"""'-="'~~~

A list of reservatjons by several governments to certain of the provisions
relating to invisible items is contained in the Code of Liberalization,
annex C. Since 1951 many of the reservations have been withdrawn.
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current payments "ohould be generous in granting authorization for investment of

capital in foreign ccuntries". 1~/ The organization has also expressed the vievl that

a careful survey of the possibility of relaxing regulationc gaver-nine; rrovur.cntc of

capital is required. 17/
!he establishment of the European Paymentc Union by the Crganizatian for

European Econcmic Co-operation has played 0. part in facilitating international

investments through its effect on the transferability of the currencies of merrber

countries.~/

Council of Europe. 191

In conDexion with prcmoting the econcmic develofn:ent of the under-developed

areas of member states, particularly their oversea territories, the Council of

Europe has paid attention to stimulating the international flow of capital, both

public and private. Several recomocendatioDs bearing on the SUbject were adopted

by the Courleil of Europe follOWing consideration of a report, The Strasbourg Plan,

prepared by the Secretariat-General of the Council of Europe at the request of the
20/

Assembly of the Council.--These recc~endations were intended to encourage the

inflow of private foreign capital for the economic development of the oversea

territories of member states.

The SUbject of foreign lending was also dealt with in a rerort by the Council

of Europe entit~cd Full Employment Objectives in Relation to the Problem of

European Co-operation. The chief concern of this report, however, was with

co-operative action for the export of pUblic capital to the oversea territories

of m~mber states. For this purpose a European Investment Bank was proposed. 211

191

Ell

Intra-European Investmentc, pages 61-62.
European Economic Co-operation, page xvi.

See Organization for European Economic Co-operation, Third Annual ~eport of
the Ma.::laging Board of the European PaYments Union (Paris, 30 June 1953), and
eurlier annual reports.

The Council of Europe, established in May 191~y, ccmprises the following
me~ber~: Belgium, Venmark, France, Germany (Federal Republic), Greece,
Iceland, Ireland, Italy, Luxembourg, Netherlnnde, Norway, Saur, Sweden,
Turkey aed United Kingdom.

See Council of Europe, Fourth Ordinary Session, ReccmmendatioD 26,
25 September 1952. See also The StrasbourR Plan (Strasbourg, 1952).
Full Employment Objectives in Relation to the Probl.em of European
Co-operation (Strasbourg, 1951) pages 63 to 68 .

•
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Organization of ~erican States22/

Chapter IV of the Economic Agreement of Bogota, signed at the ninth

International Conference of American States at Bogota, Colcmbia, on 2 May 1948,
relates to private foreign investreent. The provisions include UDcertakings

regarding the equitable con-discriminatory treatment of private foreign capital

by the signatories. Among the subjects dealt with are the employment of

technical personnel by foreign-owned enterprises and the p~ent of compensation

for expropriated property. The agreement provides that "any expropriation shall

be acccmpanied by payment of a fair price in a prcmpt, adequate and effective

manner". vJith reference to the latter provision, reservations were entered by a.

number of the signatory States. The reservations assert the prtmacy of the

constitutional provisions of the co~try in respect of the treatment of aliens

and their property generally, and particularly in respect of the determination of

compensation for expropriated property. The agreement, which requires

ratification by two-thirds of the members I)f the Organization of American States

(GAS), has not yet entered into force.

In 1953 the third Extraordinary Meeting of the Intpr-American Economic and

Social Council, an organ of the Organization of American States .. adopted a

resolution relating to private foreign investment.~/ The rc~olution states

inter alia that "the investment of private foreign capital is an essential factor

in the financing of the economic development of the Latin American countries"

and that "the maintenance, in the American countries, of a favo~able climate such

as will encourage and inspire confidence on the part of the investor is •••

necessary to encourage the flow of private capital toward countries in the course

of development". Reference is also made to the adVisability of continuing

studies "leading to desirable and feasible changes in the taxation systems of
•

capital exporting countries, so as to encourage the flow of private capital from

such countries" to under-developed countries.

22/ The first International Conference of American States was held in 1890. The
present charter of the Organization of American States, which was signed at
the ninth conference in 1948, provides that the organization
is a "regional agency within the United Nations". The present membership of
the organization consists of the twenty countries of Latin Pmerica and the
United States. The Pan-American Union is the central, permanent organ 'and the
general secretariat of the organization.

23/ Resolution 31/53, of 21 Fetruary 1953.
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The OAS Pan-American Uni9n is continuing to issue a series of studies on the

laws affecting business in each of the Latin Arr,o~ican countries. These studies,

which were begun in 1946 by the Inter-American tcvelc~~ent Co~ission, a

subsidiary body, contain an authoritative digest of information of interest to

existing and potential private foreing investors. 24/

•

24/ The st\rlies are published under the title, A Statement of the Laws of •••
in Matters Affectin~ Business. Reports have been pUblished in nineteen
cnuntries of Latin America.
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5. NCN-GO~"TALORGANIZATIONS l/

International Chamber of Commerce

Since 1947 the International Chamber of Commerce (ICC) has issued a number

of reports and has approved several resolutions relating to the international flow

of private caPital.~/ ihe reports and reccmmendations deal generally with the role

of private foreign capital in financing economic development and also with

particular questions relating to the treatment of foreign capital and foreign

enterprises.

A draft international agreement, entitled "An International Code of Fair

Treatment for Foreign Investments" has been prepared by the organiza.tion. The

agreement contains a series of provisions for the purpose of establishing

"conditions of fair and non-discriminatory treatment" for investments in the

territories of the contracting parties.

The investment code, it was suggested, might be put into force either

unilaterally by capital importing countries, by bilateral agreement or by

multilateral agreement "concluded by groups of countries able and willing to

2/

This section relates to certain non-governmental organizations having
consultative status with the Economic and Social Council.

The reports in question include the following: Foreign Investments and
Economic Expansion, Brochure 107, March 1947, extract in doctmlent E!C.2/36
of the Economic and Social Council; International Double Taxation,
Brochure 116, February 1947 (E/C.2/40); The Status of Forei~ Establishments,
Brochure 120, June 1947; Fair Treatment for Foreip;n Investments,
International Cede, Brochure 129, August 1949 (E!C.2!229); Financing Economic
Development, Brochure 142, July 1950 (E/C.2/256.Add.l); Governmental
Guaranties to Investors, Brochure 145, March 1951, extrac~ E!C.2!287;
Unilateral Relief from Double Taxation, Brochure 146, March 1951, extract in
E!CN.8!Nr~!2; Economic Development and Private Investments, Brochure 165,
March 1953 (E/C.2!353).

Resolutions based on the above reports are contained in the following:
Resolutions of the XIth Congress, Brochure 117, June 1947; Resolutions of the
XIlth Congress, Brochure 141, August 1949 (E/C.2/229); Resolutions of the
Xlllth Congress, Brochure 161, August 1951 (E/C.2/32l); and Resolutions of the
XIVth Congress, Brochure 175, July 1953 (E/C.2/366). .

See also a stateIr.ent by the International Chamber of COlIlllerce in
Methods of FinanciD~ Economic Development. Tmi+o~ N~+inns p'lh't~ation

lS49. II.R:2~ -p-ilgp-s--t4AtoID3.. -
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adopt the code I 0 main provis ions". 'Ihe Internat ional Chnmt'cr clf Cu::.n::eree

recolIBeuded tha.t work should. he started under the auspices of the EC0nc.Jmi;~ :.il.d

Social Council CJr of' OLe of the :..ipt~cializeu agencies "on thA gradual l'l'J.b.jLlthli

ot a universal conventicn for adoption ~u:d ~ignature :.it SCIre rr.nr(~ auspi(~ iC'U:3 t ir..v" •

The organization haD rr.ude recclIltendationn '.... i th rt.'srect tC) InternutloI:.'-tl Joub l(~

taxation and discrimination in thf' taxutioIl \)t' r'ondgr" invc;:;trrcnt:..i. :~ec~IUr:er~dutious

relating to these questions are ioe luded ir~ the {jrup.'st:u intpI'Wlti0I1ul invcstrn.:nt

code, and separate recoIUtenJut ions are cor.ita.ined in a report, Cnilutl~rul Helic r r':-cm

Double Taxa.tion, which was sutmitted to the Fiscal ('emmiss ion of the Cni ted Ibthm:..:.

In May 1955 the Internat iounl l'hwncer ut' ('cIIEerce FJ.lkpted ::i resoluthlU un.i\,Jlng

the attention of the Econcmic arxl Social Couneil '''t<.J the grave unxiety :..truu:..;ed in

the business world by the resl1lution [b?lJ (VIll7 adl-,ptcd by the GeLPral. 1\~;G('rrf11y

of the United Nations in Cecembcr 19')2 enti tled "Rigl:t to exp lc'i t frc(~ ly natural

wealth and reoources" .1/ The resolution expressed the vie',; that if the :.::ubjt:et

"is to be adequately treated in u hr iet' resolution such :.1S that at' thl' Uni tecl

Nations General J\s~embly the proper emphasis should also Le given tt) tb~ reapcct

tor contractual obligations, the duty of compensation in cuse of nationalizatiull

and, in general, to the fair treatment of foreign capital ar.d t·ntt·l·pri~;l~".

Other Non-Gover~cntalAgencie:..i

Several other non-goverrmtental organization::! have made rcccIIJII:endutioLlG :J.nd

prepared reports dealing with the subject of the international f'lcM of privute

capital.

National Association Ill' Manufacturers (United State~~)

The National Association of ~.nnL:facturers (NAM) of the United States has

transmitted to the United Nations the following reports '..;hi('h contain

reccrr.mendatioIJs relating to governmental policies affecting private foreign

investment: C'upital EJq)ort Potentin.litie~ after 19r;2 (eirl~ul:lted us E/C •. :/H'lt,

29 March 194t)); 'The E01d New Pl3.D, A Program fer Ur:dcr-dc'/f'le'ped Arcas (C'irculutei

as E/C.2/2C4, 'l .hly 1949; UIJ.d 11. statement on Nationaliz.ation. 17 I\pril 19)

(transmitted to the ::'lecretary-General of the United Nations, cO April l~)5).

~/ Brochure 175, July 1953.
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'~apitD.l, ccmpellsatiun in till: ('VE-lit uf r.ati,)lHdizuth-11 '-,1' exprl)priu.tioLl, exchange

~()ntrol, tuxut iCin '-.lud otLcr ll.o.t tcrs . 111 p~ll'tiL'ulur, the ul'guni ~:utiun ho[ ~ tressed

that "~;t[l,tes shoulc1 :.iS3Url~ the sel'urity ,1' Lt1l l'or(~it'Jl inve:.;tn;(;lJt~· \JLtllill their

terr i tin' it.~s. In the eVt'Ilt ()f CiUy exprupriut iun or lJntlul1:11izution i 11 rJ.I1y manner,

prcrr.pt (or prior, \,here u uutiOil I s cOl1sti tution so prov ide:3), uJequat t: and.

ef1'e~tive corr.pensutili l1 shoulJ be -acreed. upon with tlk uWlH::rs ut' said. iUVt:stlI:elJts

iu a form acceptable tu them".

International Federation of Agricultural iroducers

'The International Federation (11' Agricultural Froduccrs (lFAP) has 1: a.de

several reccrr.n:endatiol1s reluting to the flr.H11h..:inG 01' ecc1ncmie l1evelorment. At

its sixth Ordinary Gelleral Meetin['; in t\crne in 19~):>, U rerort Has upprovc(l

contairlinc; the £'0110\-lin['; statement: 11 A V'lst expans ion ot' cupi tal rr:cwement can be

encouraged to the mutual aLlvu.ntage of all parties. IFAP rnemt'crs 1'rL)m all

countries may well \'JOrk with their respective Civerrur..ents to ('l'Pute conditions

l'avoruble to capit::il movement ll
•

Horld Federation of United Nations Associations

The Horld Federation of United Nations Associutions (\'JFUNA) considered the

financing of economic development of under-developed countries at its eighth

Plenary Assembly in September 19:;). Reports were presented by the Belgian and

Italian Associations for the United Nations dealing with both J:.Lblic uud. privutc:

foreign capital in relation to economic development, but no specific

recommendations were made concerning private foreiGn capitul.

International Fiscal Association

The International Fiscal A~sociation (IFA) has l;iven extensive study to the

question of the taxation of foreign investrr.ent. The orealllzatioll'1.dopted 0.

resolution 011 thp taxation of enterprises ellcaged in sea and air trunsport and is

continuing t,o study the lluestion of fiscal measures capable or fncili tatinr~

international calJital transfers. The matter Hill be placed on the I:1gcnda of the

eighth r,ongn~ss (.... 1' the organization, to be hell1 in 1954}:..I

~/ See International Fiscal Association, Studies on Internatim:w.l Fiscal La\-: ,
vols. XXII, XXIII and XXIV.



x,ter-Amer1caD Council of Cozr.merce Wld Production

The Inter-American COWlcll of CoUllter~e aud Production (IACCp) has discussed

the quest10n or stimulating the l11t~rnatiollal flow of pri';ate capital to under­

developed countries on several occasions. At its plenary me~ting il1 'i:~' , Peru,

111 November 1952, the organization advpted a reGulutiun dpuling with the prorr.otion

ot private foreign investment in the Western HemisptwrE:. The resolution

recollllDended that the less developed countries "prc:rr.ote a climute favourable to

the inv••tment of private capital". It also reccrrJr.endeJ that g\wernments of

American nations negotiate treaties for the elimination of ,luublc, extra­

territorial and discriminatory taxation, and accept the principle that company..
prof1ts ahould be subject to taxation only in the countries where earned. The

organlaat ·.on reccmended that equal treutlteot be accorded to both new and

exl.tlng investments and that no unilateral modifications be mude in cOllcessions

alreliU,y granted. Other recomltendatiolls were reluted to tax incentives b,v

cap1tal exporting countries, compensat ion in ttw t>vent of uutiouulizuti<.Hl or

expropriation and foreign exchange restrictions.
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In view of the umy facturB H.rt't-'('tlrlt-~ the internatior.fil flew uf private

('api tal , it i t3 t"V idellt that ~L vernII:PLtal acti on des 1. gnen t( atimulu.te ouch

fh,w I!.B.Y takt: R variety er furILI:3. A nUIr.ber of thf' l1,overr..rnentnl measureB

diBcuBBed b:·luw arc de~i~ned tu reduce various typ··o uf nOIl-L,uaines8 risks

H.Iltici~ated 1 y invet-=.t0rt-l ur tu lncrt-'Hst~ trot-> Rllticipitpd yield of investments

through tax ~'L)n('e811iuI,H l)r a imilur Acti u,. It ohoulJ be borne in mi nn, however,

that m('asures ('t' tbio tyre may l~arry less wei~ht in attractint-!, lnveRtlr.... llt than

the Rvoidancf" o!' deterrent liL't I. on i 11 capi tH 1. imI'l)rt in~ countries in ouch

matters ae expropriation, exchange control and similar restricti0ns and tht:

establishILent of a generally favourable fnur.ework of political, cocial and

ecancmic ine~itutions. But even the removal of specific deterrents by

capital importing countries or acthm by capi tal exp('lrtin~ countries to

mi tigate thf' ~r~'t'Lt of such deterrf'nts ()r other risks, a1 thou~h nt:c.~e.sary,

n:Ry not be sufficipnt for stimulating the international flow of privatf'

capital. liver the lon,.; run, mea~ures to prcmote eccncmic devt>10rment and

thUD increase thp. scoJ.:e and potetltiRl yield of investILf'nts through raising

the p;pneral level (11' activity in under-develol'ed countrips may have fin

important influence un tht:> volume of funds that private investors are willin~

to place ahrcud. rl.pntiun ITay be trade alRo 01' ~overnmental n;easureA to

rcduc~ the prpvailing internaticnal econcmic die~quilibril1m find to maintain

national and internatioI:ul e~oncmic Atability.!:./

The clirr.A.tf' of foreiRIl inveetment, ill a narrO\lt:>r Acnse, is affected by

Rovernment l-J(llicif'~ having a more direct in.cidcnee (111 private foreign investment.

Such policies are ex~reE\Aed in constitutional l)rovi6ion~, lawe, rep;ulations and

a wide variety of admlnistrative actioll. Much national A.ction taken to

E\tlrr,ulA.te the n 0W c'f private cupl tR,l to under-develor~d countriec iA concerned

~/ DiacuDsion of thifol type ('1' action may be found ill the fnllGwing United
Natiuns repL'rts: MeRRures fer the Econcmic Develo Jment of Under-Develo ed
Countries (1951.II.F.2 , Measures for International Economic Stabillt
(195l.T~.A.2) and Cc~cdity Trade and Economic Development 195 .II.B.l).
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with the r~~oval or reducticn of srecific 0bstncles r~slllting frc~ previous

govermtent act i cn. Another typf' ()f gove rr.n:.cntnl act i on a ims at i ccrE-aD i ng the

yield of such investments, primarily thrG~gh tax concessicns, or at r~ducing

the ri~k incurred by the private inv~stur through guarAntees exte~ded by the

gover~ent of the capitAl exporting cnmtry. l'r:.dertakings by capital

importing countries, unilaterally ur thrcugh agreEment with capital exrorti~g

countries, have also been designcd to r('d~l('f' ncn-business risks on thp rart

of private foreign investors.

The action taken thus far by gO'Il:rr..n:cnts tu stirr.ulntt:' the internatictlal

flew of private capital relates rr:ainly to so-callt:'d direct business investments,...
usually in branches or subsidiaries ccntr0l1cd by rarent concerns in the

capital exrorting cGuntry. Internaticnal rortfolio invest~ent, rarticularly

in the form of loans to governn:cnts of under-develored countr ies. aprears t()

be hampered by difficulties ton fl:ndan:cntal to be removed thrl1ugh action of

th t d . d t' 2/e ,ypc un er conSl era lon.-

Sec The International r'lvw of Private Cat)ital, 1946-1952 (United Nations
publication 1<J54.rI.D.l), pngefl 40 to 42 .

•
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6. CAPITAL IMPCRTING CCCN'IRIE~_~

Cbstac1 s to Inflcw of Private Capital

GC1verIJrtental measures in capital irr.porting ccuntries that tend to limit

the opportunities for privllte foreign investn:eut or to create speciA.l risks

or obstaclee ttat inhibit the rh)w of ouch capital have t'een described at

length in official rf:portl3.1/ The obstaclel3 in question fall into the follc.wing

groups:

3/ Unit~d Nations: "Survey of Polici~c Affecting rrivat~ Foreign Invest~ent"

(E/1614/Rev.l, e March 1950); Foreign Invpctment Laws and Regulations
of the CountrieD of Asia and the Far Ea.~t {19~1. II.F.l); Foreign­
Capital in Latin America, study in preparation, consulidating and
revising the series "E~onomic and Legal Status of Foreign Invest~ents

in Selt::cted Countries of Latin ~erica" (E/CN .12/166 and AddF'nda 1-15,
12 April 1~50 to 11 May IJ51); The Effects of Taxa~ion on Foreign Trade
and Investn:ent (1950.XVI.l); United States Inccme Taxation of Private
Unite~ States Investment in Latin Arr.ericA. (1953.XVI.l).

Organizatior~ for European Economic Co-operation: Report on International
Investn~nt (Faris, 1~50); Intra-~uropean~vestII:ents(FariA, 1951).

Pan Ameri~8.n TJnion: Serie<·· under the titJ'-' Statement 01' laws of ...
in t-!attern Affecting Busint: " . 1, . tiated 'l'u the Inter-Arr.erican DeveloI-~ent

Coruni6sinn and continued hy 'be Pan Arr.eric1?n Union of thp Organization
of Afficrican States, WashiL~~un, D.C. Studies relating to pighteen
countrie~ of Latin America were ~ublished during the peri0d 1946 to 1951.

United St~teE Der-artffient of Ccmmerce: Factors Liciting United States
Investment Abroad, part I (19)3); Invest~ent in Venezu~la (1955);
rnveet~ent in Colcmbia (1953); Investment in India (1953); International
Reference Service, Series entitled EBt~blishing a Bup.iness in ...

Mention IT.ay also be trade of two reports prer:ared at thf~ rpot.:cFt of official
agencieB:

National Industrial Conferenc~ BCRrd, Inc.: OlptacleB to Direct Foreign
Investment, Report prepared for the President's Ccmmittee for Financing
Foreign Trade (New York, 1951).

Goverlk~ent of Canada: Report of Advisory Committee on Over&~ao Inve8t~ent

(Ottawa, 1.951).
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(1) Lf>gal restrictions on the entry of foreign capital and the control

and op.:ration ut' foreign-cwned enterprises.

Amcng the principal types of restrictions are the following:

mandatory or disC'!',::tiur:A.ry exclusion of foreign capital frem rA.rticular

ir-dustriee ur tyrec of econcmic activity; restriction of entry of

foreign capital case by case according to various criteria; mandatory

ur discPc'tionary requirements for minimum financial or other parti:::iIation

by nationals of the capital importing country in all busineRs enterprises

c,r ir: selected tyres of econemic activity; stipulations regarding
....

pirticirlltion by r.nticr.als in the labour force of enterprifl P 8 established

within the country. Other regulatory measures which mayor may not

discriminate agalnst fort=ign investment as such but which often have

a BI)ecial incidence on forel~n-cwned e:1terprisea include: regulations

guverlling the exploitaticn of minerals and natural resources generally;

official fixing of prices and rates, particularly in the public utility

industry, and official regulation of labour relations.

(2) Exchange restrictions, quantitative restrictions on imports and

exportEl and other types of control over international transactions.

(5) Fiscal rr.eaaure:J.

(4 \ PGlicies concern1r.g nationalization, expropriation,and tJ.t~ f':x":er::t

:-f p-ltlic cwz:erohi p, i"'f :'r:c1w;try.

Before considering exalliples of action taken by capital importing countries

to reduce (.'.~ mitigate the effect of impedin:ents of the types just listed,

Il few general 0bser'le..tione IT.&y be uBt=ful. A number of the impediments directly

affecting fondgn investrr:ents are symptoms of underlying econcmic conditions

rather than tht, express:("' '1 of policy tc.wards foreign capital as such. This

:0 rerticu1arly true of certain fiscal measures and of measures affecting

interLatiuIJh 1 trant'lactions, r;articul'.irly exchange restriction. Accordingl~r,

a] tho\.l~h rr-ulGval of' obstacles of this tyre fLay stimulate the inflcw of capi tal,

thi n rr.1.y Cr- tb.. by-product of action taken for c:her reasons and in scn:e cases

due to develulATIpnts outside the country's control.
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Many of the i~pediments result from administrative action within a general

framFwork of control 'Jf economic activity. The deterrent effect on pr:.i..~ate

investment of such L.)ntrol depends on the investor's anticipations with respect

to the yield of the investffient and the future policy of the capital importing

country. Uncertainty rRther than the specific restriction may be the serious

impediment. Certain types of government action referred to belcw are designed

to stimulate the inflow of capital by prOViding assurance of stability with

respect to investment policies over a specified or indefinite period.

The following par~~aphs do not relate to countries in which, owing to

absence of specjfic governmental restraints private forei~l capital,

the investment climate, il! the narrow sense, is relatively favourable.

They are concerned largely wlth po~icies of under-developed countries, but

it may be noted that both as regards the obstacles and the action taken

to reduce them, the policies of under-developed countries in certain respects

differ little from those of several more developed ~ountries that import

capital.

Policies and Measures affecting Entry and Operation

Since the end of the war a number of under-developed countries have taken

action designed to stimulate the inflow of private fore~gn c~pit~L by defining

the conditions under which such capital ma.y enter the country and carry on its

operations and, in general, by clarifying the status of foreign-owned enterprises

within the country. Such action has som~times been coupled with extension

of fiscal concessions, assurances concerning the remittance of income and capital

and, in some instances, with undertakings regarding future policy in respect

of nationalization, expropriation and similar matters.

Action of this type has taken a variety of forms, reflecting to some

extent the prevailing system of regulation. Certain countries have adopted

special legislation clarifying the status of foreign capital as such.

Others have taken administrative action in connexion with such matters as

taxation and exchange control. In some cases bilateral treaties have been

signed with a capital exporting country, particularly the United States,



either independently of, or in conjunction ,./ith, national legislati.on relating

to foreign capital. In other cases the policy to be adopted vri.th respect

to forei.gn capital has been the subject of official declarat:i.ons of policy by

goverlli11ent authorities. A few illustrations of action ).n these i~ields :nay

be given.

Investment 1a,,8 and related polj.cies

me attempt to clarify the status of .private foreign :Lnvesbuents in a

L,ingle ccmprehensi ve statute may be illustrated by a recent legislative

decree of the Government of Greece.~/ The decree establishes a sfecial

jnterministerial agency to revie"I-T applicatioIw for the investment of foreign

capital in Greece and to determine the status ·of such investments pursuant

to general policies embodied in the decree itself. For each investment a formal

decree, analogous to a concession contr$.ct; is to be issued setting forth

the understanding reached between the investor and the Government. A minimum

condition for approval of such j.nvestments is that they be lrproductive
ll

j.n the

sense tbat they serve tithe promotion of national preduction or" . othen·rise

contribute to the economic development of the countri l
. 'l'he general conditj.ons

applicable to approved investments, as specified by the decree} include the

following:

Exchange control. The agreement is to stipulate the 'terms of repayment and

1953} concerning "Investment and Protection of ?oreign

Remittance on account of income from

shall"not exceed 12 per cent per annum for income on eQuity eapital

cent, per annum for interest on loan capital. If amount.s remitted in

tban the'limit} however, ~he balance may be remitted in

These limits on remittances may be exceeded in the case of

in an approved manner.

servic;e of capital, inclUding the l<.:ind of foreign exchange andlor Greek export

products' ,,,hich may be used for this purpose. The Bank of Greece will allocate

the foreign exchange required to meet the commitments created by the decree.

Capitalre~atriationis limited to 10 per cent per annwn of the amount of capital

lmJ?0.rt,ed. 'Ihe decree may provide that the total 8.mount or a portion of proftts

from .fore.ign capital be deemed foreign capital, prOVided it is
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c,,"rtrt~); t-l1tcrJ,rit'e:.: ;T,'dl)"inf~ 1')1' PXplwt \ll' llef'-ILe\l tu ll-,lf' Rp'.::cinl importance.

It' t--}:i::;t.ing l\wpien ,~xd.nll{'f~ !'('sirictiow, are rpInoved, the limits on remittances

~hnlJ C0RD~ to npply.

Tax cnllcectiiclls.· Ct.>rtnir; tax c()n('e8si()nf.~ IT.FlY tp granted to foreign

('ntcrpriSt'8 elwrlt~t'd ill ur:tIJut'actllrirw !'Ol' f-):purt or in mining, whoEe operations

If l t t' 1 If t 1'" 1 Th i i 1 d"'flVf'- 8U1S ~nn .11-1 nn:O\nl,8 0 1 on-It'll t'xc 1flnV.e. . P. conceOD 011S ne u e:

(:1) t'n..'t'ZiIlI:j ,)1' 1IlCCIU- tax nJtf't~ 1'01' n ~;pricd Ih)t exceeding ten years, with

l'l'(witdon 1'01' dcwmmrd rend,jut:Jtmt'nt if the rntt·s nre lowered; (b) lowering of,

(11' PX(:I!;pt i (l!1 t'rGlTl, C\lPtGDE dut h>L), nnd s imilnr charges on imports or

l:quipr.ent; ((') lcwerine; \.)1', or exemption [rem, certain other taxes, charges or

l(-v i es to be qe~ i i'i eel ill the c1.. c1't:c. Tax concP8sions made will be extended

t\l 111 J 11 S imi 1nl''' entprpr iHec in exiotence or to be established. Er-terprises

CIua 1 i 1',Y' j rw Cor tax concessions wi 11 be f'ree of export restrictions on their

prnducts nnd uf export taxRs, prOVided the cuuntry's requirements are met

by dcrr~stic production.

Fersonnel. Approved foreign enterprises ~ill be permitted to

err:ploy foreign technical nnd adntiniRtrative staff in "higher positions".

Extyropriation. Approved forp.ign enterpriRes will be exempt from

c0nlpl11sory expropriation, and nls l ) from requisition except in case of war.

ether proviRions. Disputes nriRlng within the purview of the decree

shall be settled by arbitration. All approved invest~ents are assured

treatment aG favourable n6 tbnt (xtpnded to other similar enterprises in the

country.

The status ,)1' private United States ir"vestrr:ents in Greece 1s also the

Dub,kC1.. ut' t1 "bilateral treaty thnt has been signed by the two countries but

has !lIlt yet teen ratified. Treaties of thiE' type nre discussed helcw.

Go-callpd "investrr:ent" laws of oimilar but varying scor-e and ccntent

hav!'" bCE-'n adopted recently in several under-developed countrieB, including
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La" No. 14222 of 26 ~\ugust 1953, governing fon~il3L cap}. t:a~ invr:'stment,
and Decree No. 19111 of 16 October 1953, regllJiJ,i;:i.ng the H.ppl,ication
of Lav; No. 14222. The lm,T of 26 AUguf3t 1953 aJ,,'(j E.>mpc'\\"ers tIle
authorities tu declare an i.nvestment to be:.Ji' "nc3.t LOI2al im]xJrtancf:"
and thus to qualify 1)ncler I3.\<r No. 13892 and Df'crpe ?-Jo. l4650 of
4 June 1941" "'hic11 provideE3 tariff protection or c';1J1:J~>LdjznLi()n Cor
approve~ enterprises.

Decree lmr No. Lr27 of Novembpr 1953. 11:1e decree cs tabJj.sllf:}-, a CP'il i.nil:
on annual remittances of capital but i"~oscs no limits on the transCer
of inccme from approved i.nvestn;ents. Enterpri.ses in \>Jhi.ch I:; p1'rOV10>(1
investrr:ents are permitted are free frem any system of fixing, )"(c'glJ]J3 ting, ,
control or freezing of prices, prOVided tllat domestic el1t(::rpri~k:o pc:xlucing
similar articles Here not subject to suc11 control at the tin~e c)!" appl'U'l dl
(Article 5(d)). 'The incon:e frem such enterprises is to be eXl-:rll}J1:. f'Jr
at=:eriod of ten years from "all nev taxes or lev:i.es" that Ir.ay be
establis11ed.

lmr 8 of 18 July 1952. 'I'hi.s Imr is concerned largely Hith the
administration of exchange contt01. No criteria are specified to
qualify for privileges to transfer capital and earnings, but a procedure
of registration i.s estabJished. ]\]0 1imits a.re placed on outHard t:cansf'f::r
of capital and income; registered investments are accorded the right
to re-export capital at any tirr:e, to remi.t earni.ngs and to register
undistributed profit,s as imported capital.

lmr No. 156 of 1 April 1953. Important revis:i.ons Here also made
concurrently in t11e Company Lavr and the f\1ining Lm·; (La", No. 66 of
19 February 1953).

Decree of 16 Decemcer 1953.

law for t11e Encouragement of Capital Investment, 29 ~arch 1950.

LaH concerning Foreign Investment, No. 163, 1950, as arr:ended .

LmrNo. 6224, 18 January 1954. This lavr removes a limit on the
transfer of income and capital of approved foreign investments
contained in Lav No. 5821 of 1 August 1951.
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Certain rent ;n"t' l:(!W:lL tu l~Eislnti,,)n -.)1' thi8 tYll(' rr,fly b~ ubstrvcd.

'Ihc provicions extended I1rt: uvuilnble nnly to "llpproven" investn:entR.

While the critt'riu ['()r fll\IllY\ III nr", Gimilar, t ht..: ,I' vary ir. detni 1 nnd gi!e

t3ubstantial latituck- 1'01' ndllJinistrat.iv(· diHC'retion. 'Ihe criteria most

cCTuLonly srec i ried ar~ (a) tLt:' i rr:pact I)n the bnluu('C' ut' rA.ylJ:ents; and (lJ) the

contri bution ut' the ~nterpri Se to the l'lltmt1'y' t~ L'Cl.. Ul !:d c d(-v~ lupr.ent thr0ugh

provi6inn ot' dt·~ired technulu~!y, divvrsificntjc.L of illc1Utjtry, dl.·vplupr.~r,t

C)1' don.estie raw !Latc-rialH nlld trainirJg or workers. Ccrr.r.K TJ to all the ~;~iW:3

111'0 C'f-:'rtaiIl undertakirWf" rt'i-'.llrding the n'mittnnct~ ~,1' ('r!l'nirJC~ r!ui rfTHtriatL.Jn

or cnpitnl. The CCl!J!1i trr.l-'ut to t.'rcect. tnll.cfprt-> vn1'icf iu l'irn.l.PtJfi, hcwevpr"

and is usually coupled with the cctnl;lishlr.(~nt 01' n :rnxil!;';!;J flmuur.t that

\., t f d 11 .:l t 1'" . i d" . t 1rr.ay ue rano erre , uSlm .y exprecs('\l ~l:~ n !'f:rCf:'n Rep 0 F'P;lS ere cnr1 n .

Several or the laws authorize the l-'xt(~nGicn 11' fiscal ar.d utter c,--:r.cet:~;lGl1R,

sub.ject to wide administrntive disCly 't ir·L.

More or 1(:' ss c(:mpn:hent.: i Vf'> invp:ct Lent 1.. \w~ ,)1' the t., It" 1'1:1'1_' rred to

In I t I.t-T

13/

countries, laws nnd adminh;trlltivE: :wtill. rr·111tirW to thf- l':.:iaLlishrr:eIlc

of r.ew enterpr~sE:s, exC'hanee contr,)}, t:lxativT:,~Ql'0Ilr reJat iUIll~ ar.d ethcr

matters affectinr; the ()1'f"r~lt i on 01' 1\:1'''' j O. - ,-,\.Jr;. cl Ec-nt t'l'pri l-'("t' have t3erved

to define the framework within which private: t'(Jreir:n C'nl'ita.l ::.ay bf,: employed

in the country.

Thus, in Indin the stHt.iJt: ~A' I1!·i',· ... tl' f\Jn-igL l.'rq1it·d h:lt' t,{'fL rlp-rified

by a f'eries of policy d(~clarntiunt:, law!' fJLd ndmini:,tr:1t,ivv actions during

the past several 'year~~ .1.3/ 11.lTC r.nv~" h'" 11 8(-\'("1':1:; /T,. LPr'n L Etllt~rr.ents
14'

of policy tGward£: privnte l\)n-il~r. lr.vt,~t!Y.f·tlt H ~_I n,dn:illi:'trQ.tivc p'1~ticn

. . 1 ') i

providing 11~3urance8 i 11 r<:t'rcct uf r:Xl'l.I1LP" rt;Ft 1'1 et 1 (,ll~'-'J llnd adminigtrati vc

action admitting new inv('f)trr,pnL~, rnrtic'!ll:~1'l'y ir. c(Lnt"xion witL ccmprehensive

Uni t.ed states lJprnrt r:.u,t ..:;1' C<TI.Iu::rcc, TI."h. :~t.lr.fC:rlt in India ('tlnchington, D. C . ,
1()53) . See also (;c) f'rIJl!:t'Lt n1' Ind in, '(;,:~v!~rlJ-~t:nf81Measuresaffecting
Investrr.ent in Inn in (110W 1:...: 1hi, .Tuly 1 j~)(I) ~ .

14/ See I1prendix.

15/ See dit1cUBSion of excr.nnet:- cLntruj lph"w.

••
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16'
luw~ n-g':lnting ind.ustry and. mint·ral de v..... 1, IrLrnt.-"-/ All rJ' ',,' rC1r't·ir::n

inVf~Btm('nts are s',bJect tl) RpprCJvnl in f:·:tdl iLstqnct.'. Tht-- li,'f-neiLg ut' nt..I·;

private investment, both dCI!l.l stic and f()rei~n, in ::r.ost bnlneCll:s (',f ir.du~try

is subject to the Industrit.'ti ([f'vt:loptent 'lnd P.'"g1l1at~cn) Act i)f 1';1')1. 'Ib.:

Huthorities r(~tJpcnnible for rt..:vit-wing nr'pli "ltino fl,r w ...· fCr't.-ign inVl'~;tn:.L·n~

rr.ay grant '1 measure of tax t:xeID!,tic'n, dl-termiw' tr.e f-xtent uf fimmci2l

rarticip..I.tlon hy Indian nati,::nals in thte' fntt'rp:ise, extc·nd a guarantee

ngninst nationalization for Fi sfc'cified rt:l·icr. nnd n. gPlwnll guarnntt'f' of
17/

ccItpensaticm in the (-vent -.Y1' exprupriatl r:n'"71

In srme c,\mt r'ie8 ctat\ 'tory rt-st r i ,~t iens cn thc' i nvestn:f:.-nt of fore ign

capital nrp cempreh~nsivt: blit, throuGh administrative discretion, wide score

t'xi t:lts for pr) vat£~ fore ign i nVf.'S trtt 'nt in rart i cu10.1' fh'lds, notably

Ir.AnufA.ctur i ng. ThuR in Mpx i cC) a law of July 1<)44 provi des that ~enniss i<)D to

invest in Et .... ide range of eccncmir FI.r"~t i vi t iee tray be subject to the

rt-:qui rt·Itent that forf' i gn rart i c i rnt i on not exceed 49 per ct'nt ()f the total

Bhare capi tnl. This requi ~("Ir.t-'nt i El reandato1'y, hcwl'ver, only in a few

branches of business (such as broadcasting, tpms[<)rta'ticD o.oe: Fublishing)

nnd has not been qpplied to fon'ign investrr:E..'nt in rr.anufacturing and ccrr.merce.

The pus it t OD or fore igu investors is st rt-ngthencd by the ebsence of exchange

n"st ri et i ens. Thp. Mex i can Govermr.ent r.as repeatedly stated that fore ign

investors .... ill be tre~ted on a tasis of' equality with dcmestic enterprises.
18/

16/ F'or example, beveral large p€.~trole1JI:1 n:fint'ries hAve teen established
LV speclnl agreements ",hieh invol'ft: the grtlntinp; of an exemption under the
lnd~etrieD(revelormentand Reglllation) Act. These agrpPu:ents contain
as'3Ur3nCes regarding remi tt.'Jnce of i ncc:me, rer atri at i en ." f cap i tal and
t~xemption frem certain import rl 1.ties, and stipulate that the cc"\ntrolling
interest in the share cnpi t,'1.1 l)f the enterpr i ses rtay rerr.ain in foreign
h:.mdc.

in the
Similar

The Cl\nstitution of Indin, artiC"le ~1, guarantees ccmpensJ.tion
eveII\:. of ncquicition of privA.te property for public purposes.
pr~wi.sions aprear in the ccnditutions of most countries.

H:t" Sf'e, fer example, the staten:ent by the ~f?Xil:an delegathm at the third
ext rnord inary sese ion ~)f the Inter-Ameri can Econcmic and Social Council,
February 195 ~.

17/
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An important are!:i ut' policy affecting the inflow of foreign capital is

that concerned with the granting of concessions under general laws relating

to minerals and other natural resources or through administrative action

of other types. While sume countries r~ve tightened their concession policies

in recent yeare, otherR have taken action to facilitate the granting of

concensions. Reference ffiay be made to new mineral laws in Colombia, Peru

and Israel and the concession policies of countries in the Arabian peninsula.

Such action has often been coupled with the adoption of a formula similar

to that in the Venezuelan inccrr.e tax law of 1~48 providing for a sharing of

the profits of enterprisps engaged in mining or petroleum extraction.

Bilateral treaties

Reference was made above to the negotiation of multilateral agreements

concerning private foreign inve8tment. While no such agree~ents have thus

far entered into force, bilateral treaties, including clauses relating to

private foreign investment, have been concluded recently between the United

states and a number of under-developed countries, as well as more advanced

ones. These treaties, based on the principle of mutuality, define the

status of the foreign invest~ents and business enterprises owned by nationala

of each contracting party in the territory of the other. They also include

provisions relating to the civil rights of nationals and corporations and

to various aspects of commercial policy that affect the operation of

foreign-owned enterprises.

Such treaties represent a new departure in co~ercial agreements concluded

by the United States. 19/ Since 1946, at the initiative of the United States,

~9/ I _r:l~.(.l·C':',J. tre'-l.th.s (~'...r-,clA,,;,· i bet·..;U.l. l:1.'3.ny utr.c.;r countrien do llut <.tIJFt.::..1l'

tv cvlltaln cCI:"fJ.r~blr:, pro'J'isions reLJ.tinc; to private foreign investment.
The Qr-plicQt~cn of the mest-favcured-uation clause in cc~ercial treaties
concludcd by other copit~ exporting countries than the Gnited states may,
Dowevcr, generalize to seme extent the rights and provisions accorded to
UnitcQ ~tatcs private investors iD the treaties recently concluded.



· . 20/
treaties have been nigned ,{ith the Governments of the followlng countn.es:-

Chir-a: Taiwan, Colombia, Denmark, Ethiopia, Finland, Federal Republic of

Germany, Greece, Ireland, Israel, Italy, Japan and Uruguay. Hith respect

to the status of private foreign investment, the most j.illportant provisions

of the treaties relate to (a) general principles governing the status of

foreign capital and foreign-mmed enterpri ses, (b) establishment, control

and oferat ion of such enterprises, (c) exchange restrictions and

(d) nationalization and expropriation. Some vari.ation exists among the

treaties, but except for that with Ethiopia mentioned below, their content

is similar and may be illustrated by reference to the following provisions

contained in the treaty with Uruguay.

General principles. The capital importing country undertal{es to "ta]{e

no unreasonable or discri.minatory n::easures that ,,'ould impair the legally

acquired rights or interest I1 of the nationals of the co.pi tal exporting country

and not to deny opportuni ti.es and facilities for investment tlwi thout

appropriate reason".

Entry and operation of foreign enterprises. The capital exporting

country is ac corded "nat i onal treatme nt" in re spe et of entry -int 0 corrJJ1erce,

n:anufacturing, process ing, finance (other than deposj t banking, construction

and pUblishing) .21/ In the exploitation of mineral deposits and other

activities not included in the above list, most-favoured-nation treatment

is accorded if national treatment is not granted. Foreign enterprises are

accorded the right to employ technical experts, executive personnel and

other specialized employees regardless of nationality.

20/ At the end of 1953 treaties between the United states and the following
countries had been ratified by both parties: China: Taiwan, Ethiopia,
.Finland, Ireland, Israel, Italy and Japan. The United States Senate
had ratified treaties with all the countries listed in the text except
the treaty with Colombia i{hich was withdrawn at the request of' the
President for further negotiation.

'I'he treaty contains the following definition of national treatment:
J'The term 1 national tre'atment' means treatment accorded vi thin the

of a High Contracting Farty upon terms no less favourable
tre:;itment accorded therein, in like situations, to nationals,

products" vessels or other objects, as the case may be,
11
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Exchange contrJl. hf'mi t tancee arising fr:""rl t'ureiEll ir:v€:'strr.ents (including-- --
ccmrenfJat ion in the pvent (It' expropriat ion) are. in principle, t,..: be free frem

. d'" h t . ",l' h'"' threst.riction except HI rt"ri,..: s ,)1 exc ange s rlllg€>ncy , ul..lr" 1 flU; W lCli e

cnpital import inr count ry :r.ay apply restrict iOf"s tu at3sure the availab ility

of foreign exchanc:e fdr eS6E'r.ltial iItports or, in ilw caGE' of a rcember of the

Interr.ntlonal Monetary Fund, re~triction6 q::ecifically approved by the

Fund. In the event of excr.llnge strillgency the treaties provide that the

capital importing country Fhall "rLRke reasonal'le" pr<)vieion for transfers

ari sing frem fore i gn iIlvestr::er.t and shall apply certa in prine iplf-H of

IlOIl-discriminatitm in thp adffiinistrntion uf excrJlnge restrictionr:.

In the t:"ent of' natior.alization Or

other forms of expropriat ion, foreign investors ar€> t ...l be accorot·d no

less than rlat i onal treatn:er.t ar;d "any exprnJ'r i ati on shall be rr.nrle in Rccordance

with the applicable laws, which shall Rt leat.:t assure the rayment. of ,just

ccm!,t-noatior. in 11 j)r('r.1pt, adeq\~ate and effective rr.anner". 'The fH' pr i ne i pies

npply not only to ,,:,nt!'rprices in whid: ther~ is 0. ITlajori ty foreien interest

b .t to all pr0Ilerty ,,;' n3tional~ Gr:d ccrn~anies of the foreign country

nffected.

III res ~;t:ct ,)1' thf-:' f-'ntry of fureign capital, the treaty betwpen the
°2,'

United ::";tates and Ethiopia~/ differs frem other treaties recently

r.egotiated. A ceIT:mi trr.f:nt regarrling the 1nltiati on uf enV-'rpriccs ie

limited to a provi:::i,)n that "reascnp..ble Jpportunities" will be arforded.

lr.::.), the rcwerm:-.ent c:.Jr:cerned retains the right to limit the ent!'y of fon:ign

capital ~ar investrrent accnrding to srecific ~riteria in each cA.~e, 80

lcng aE it is in accord with the provision referred to. For :'nVf~strr.ents

admitted, hcwever, the tn~nty applies provisions flimi1ar to those

c€scribed above.

The (Dni tec1 Stntf!8) ~>lut1..:a.l Security Act ..)f 1')51, ne arr.ended in 1952,

provides that the United states I.;erartrrent of State "shall accelerate a

prograrr.rr.e of neg,)tiating treaties 01' ccrr.rr.erce, trade, or other tC:illpOrflry

22/ United States 82nd Congress, Second Session. Senate, Executive F, Treaty
of Amity and Econcmic Relations with Ettiopia, 14 January 1952.
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to encourage and fa.cilitate the fle,", ~,r priva.te illveRtrr.er.t: t,) ci:"_mtriet:3

pertlclrating in progralI.mes under ... Lthe t-1utual ~:eC!...i.r i ty AC!-]." Ir.

addition co the action rr.entluned atv/e, treaty w:,~)til1tionB have b:>Hl carried

on with Australia, Egypt, India and Pa.ragua.y. Prelir;;ir.ary dit:H:uosiont3 r.ave

taken pla.ce with aeveralJthpr countries, includiIig Afghardstan, ECL.adur,

Haiti, Pakistan, teru aI,d T'lrkey. 23/ .

The effect of excharW,e control on intt:rr:atJor.1l1 iLVf:,stIL(·nt it:) JifiC'!.l£)f:)f·<l

in The International F'l,~,", ,t' rrivat.,' rnr;ttal, lj46-1')')2, r.ng(;f) :)3 to )').

As pointed Gilt in tha.t st,'Hly, "the Htrinl-~eIlcy nf t:xchangt~ c,·ntr')l rlui He

inhibiting et'fect ,)Cl t'..lrt'l/·,Il invt:strr.f>fit '/8,ry conEiclt:rnb1.'l fHr;onL~ cC'a'tri"B ami,

in BGme casee, within n hivpn CU1lutry, nm'...mg illrticular t'ields !)t' irl.et:trLcnt,

among inoividual r'.JreiV,It t·rtt~rprist·t:), r,~tWf'~f-'n -)l'l n.Ild Lew and tctw,·r'll)f'ficinlly

approved 'es8entlnl' FlLd (Ithpr investrr,f:ntt;".

that stepa haw' been tnkf.. n by Fl n'lmber or c,)lmtries t:) fne: i 1it n tt.' t")rc i gr.

invetJtrr.ent ty Rccordin ..~ Rr;eclfipd right~ to foreign investcH'R withirl rl Gyoten:

of exchangt:: control. ~incf' the applicFJ.tloIl ')1' excbanl.:':€ rp8tricti r.~ ir. rtrmy

intJtancee der::ende ->n ndrr:iniRtrative decisions, it is dit'Cicljlt to R'...F..rtnrize

the prevailing eitllA.tLm in :f.any cuuntrieo. A fE'W ger,ernl Jbt::crvati'JIle r:.ny

be made, hewever, with ret'erencp to r.:e~S'jreD liberalizing tr.e npp':icatioL Jf

exchange retJtr ict ione tu, tramm,ct lone nffect i ng t'orp i@1 inves trr.ents . 24 /

Among tmder-lievelured countries not n:nintaining exd.an,,:e control rlre

the follcwlnp;= El ~3alvn.rtor, Guntemnln, Haiti, Hond'lI'lB, Letllnotl, ~~exic')

and Fnr:arr.a. In cf.-vpnt 1 ut her under -deve lored cmmtries inc luding Culn, thp

Dcminican Republ ic and V"_'Ilt'zupIA., thf'; cc,ntr01 is e8seLt inlly ncrr.inRl..

23/ United States ,j~rd Congreso, First St:.. ~sior., Ccmmit,V~e_ll F0reii/r. Affnirs,
The Mutual :.JectlIi ty Act and Ovproeus Pr i vqte Ilivest~er.t, FrelimiLnry Report
of the Sub-Cc~ittee cn Foreign Eccnomic Policy, 3 Jlme 1~53·

24/ A sUItJI'.nry of the fonr.al exchange control regulations in effect is contailled
in the Interr:ational Monetary Fund's Fourth Ann~al Report ;)n Exchange
Restrictions (Washin~ton, D.e.,1953).
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The position of foreign investors is also rr:ade easier in seme countries by the

establishment of a free exchange market for no~-trade tran~actions, as in the

case in Colombia, Peru and Uruguay. CapItal may thus enter and remittances

be made at the free rate without limit.

rt.any other cOUTltries, while rr.aintaining control over remittances related

to foreign capital and the income thereon, have taken ~dministrative action

or adopted laws to facilitate such ~emittances or render them more certain.

In a number of cases - including countries and territories in the sterling

area and the other dependent territories of European cour.tries - the policy

is to allow the transfer of income on foreign capital through administrative
~

decision without any formal limit as to the amount. In effect, the

investor relies on the record of p~rformance by the exchange control

authorities, which in ~ost cases have authorized bona fide requests for

remittance 01' income. In respect of transfers of inceme on investments,

usually no discrimination is made between old and new inve8tments, al~hough

the entry ·of ca.pital for new investments iE Fubject to permission by the

exchange control authorities. In resuect of repatriation of capital, the

controls are stricter, except in the case of approved new investments.

Repatriation privileges are extended, for example, to approved investments

made in dollars or other "hard" currencies in the British, FrEnch and

Belgian derendent territories.

The exchange control regulations of a number of under-developed countries

new provide a certain measure of assurance to foreign investors concerning

their rights to transfer income or capital within a system of exchange coutro1.

This is done through special laws, some of which have been referred to above,

or by official statements of the exchange control authorities concerning

the allocation of foreign exchange for remittance of such income or capital.

Commitments of this kind are frequently accompanied by the establiehment of

a ceiling on the transfers which may be effected at the official rate of

exchange. Among the countries which maintain or have in the recent past
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made such arrangements are: Argentina, Bolivia, Brazil,25/ Chile,26/ colcmbia,27/

Costa Rica, Ecuador, Egypt, Greece, Indonesia, Israel, Nicaragua, Paraguay,

the Philippines and Turkey. 28/ 'The ccrr.mi tments are limited to approved

investments, and in scme cases discriminate between old and new investments;

further, in practice they are conditional on the availability of sufficient

t~reign exchange, and in several of the countries mentioned the formal

reg~lations have been of little practical significance during various periods

owing to the prevalence of exchange stringencies. In the case of several

countries - for example, Chile and Greece - recent legislation stipulates that

the amounts required shall be set aside in the annual foreign ex~hange budget.

If transfers can be effected cnly at the official exchanbe rate,

undertakings of the above type may be of particular importance to the investor.

If, as is E'cmetirr.es the case, remi ttnnces can be rr:ade through the free market

at a rate less favourable to the iLvestor, the value of such assurances

depends on the spread between the rates involved. Since the maximum amount

of investment income that may be transferred at the official rate is usually

25/ The Brazilian exchange system has undergone several modifications in
recent vea.rs. Under the present system, remittances rray be made on
~pproved investments at the official rate up to 10 per cent of regi~tered

capital per annum. Most foreign exchange transactions, however, are
effected through a rate established by a system of auction. A decree
of 3 January 1952 limiting the basis for remittances to the amounts
origin~lly Lrought into the country in foreign currency was modified
by a law of 7 January 1953, establishing a free market for various
transactions, including those relating to the inflcw of foreign capital
and remittances related thereto.

26/ Under the law of 10 November 1953, enterprises with approved foreign
investments in Chile may effect remittances of income without limit a~

the official rate; after five years, the capital of approved investments
ffiBy be repatriated in annual instalments of 20 per cent of the annual
original value of capital invested.

27/ No limit is imposed by Colombia on the remittance of income or transfer of
capital.

28/ As stated in footnote 12, the Turkish law of 18 January 1954 authorizes
remittance without limit of inccn:.e and capital of approved investments.
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expressed as a percentage of invested capital, an important question arises

whether the capital is defined to include reinvested earnings. The same

consideration applies to the repatriation of capital, since the annual

repatriation is usually limited to a fixed percentage of the agreed value

of the investment.

A number of countries mairtaining exchange control have accorded special

privileges to certain foreign investments in the export sector of the economy.

~he enterprises concerned are sometimes not required to surrender their

export proceeds and are to that extent exempted from exchange control

restrictions. Hcwever, ir. several cases, notably Chile and Venezuela, the

arrangement is coupled with the requirement tQat local currency be acquired

by the enterprises concerned at a rate which is relatively unfavourable to

them. 29/

Fiscal Incentives

A number of l~ncer-developed countries have extended tax concessione with

a view to attracting foreign investment. 30/ This has been done pursuant

29/

30/

It is reported that negotiation to modify the application of such a
"penalty" rate to foreign enterprises in the Chilean copper industry is
currently in progress, and that an increase in the income tax rates on
such enterprises is contemplated in consideration of a reduction of the
penalty rate. Such a change may be advantageous to a foreign enterprise
if it can credit its increased tax liability against its tax liability
in the capital exporting country.

The subject of tax incentives to foreign investment is discussed in
general terms, with illustrative material, in the following United
NatiovG reports: The Effects of Taxation on Foreign Trade and Investment
(l950.XVI.l), pages 19 to 34; Report of the Technical Assistance Conference
on Comparative Fiscal Administration (E!CN.8!67). Summaries of tax
incentives in particular under-developed countries appear also in Foreign
Investment Laws and Regulations of Countries of Asia and the Far East
(1951.II.F.l); Econcmic and Legal Status of Foreign Investments in
Selected Countries of Latin America (E!CN.12/l66 and addenda); The Use of
Taxation Techniques as Incentives to Private Invest~ent in Far Eastern
Countries (ECAFE/I and T!Fed.19, 8 September 1953).

See also Report of the United Nations Mission of Technical Assistance to
Bolivia (1951.II.B.5J, page ~5 and follOWing.
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to legislat i on on foreign investment as Euch or, mor"e frequently, through

administrative action under legislation authorizing tax concessions to

private enterprises generally. As in the case of exchange control, tax

concess ioos are often extended tl) pa.rt icular enterprises j further, certain

types of conct.'st>ioll have been made avO-ilab1e to particular classes l)!' privllte

investora genernlly" In SQme instances, llS in the recent decree of

Greece referrcd to above, a tax conccssion granted tl) a particular firm is

extended to all B Imi lar t'nterpr lses . As was pointed lHlt above, under several

recent "investment laws" a foreign enterprise may receivc aStwrance that it

will not be subjf'ct to new forms of taxation VI', in oorr.e cascs, to nn increnoe

in the amount of taxes during n specified p~~ric:d. Tn genernl, mOElt rorml~ of

tax conceosiona to attract investment nre extended for a limited period 01' time.

Under-developed countrieA still rely to a great extent on import

duties and other formt:! of indir'ect taxation. 'The granting of freedom frem

import duty on equirment has served as an inotrument for stimUlating enterprise.

Reference may be made a160 to the extension of tariff protection to selected

industries in which foreign capital has been invested. In recent yearo

such protection hrw [lcen re inforct'd or re 'laced by quant i tnti ve reacrictions

on importt:! or exchange restrictions employed prirr:arily for bal&.a~e of payments

reaaonu but hRving nn incidentnl protective effect.

Reduction of ~xport taxes ia less frequently offerpd as an incentive

to InvcBtment. A number of 01der concession contracts with private forei~n

inveBtors, hewever, stip'llate that export taxeo shnll not be increancd or

that thpy tlhall be based on an ngreed ~ormula for the duration of the

conccssioll. Such concession contracts have typically contained also an

understanding rerl1.rd in;!. nther tyres of tnxat ion to which the enterprise shall

be subJect.

A few countr iC8 wll ich rr.A.intn i n tnxen un fore ign exchanp:c trnnofero ­

for example, Cuta and tlle l'hil i ppi nea - rr.ny author i ze the grnnt ing of

to xemption frcm Auch tnxeEl to nppruved foreign enterpris€o.
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With tht~ iIW!'('n:;(' ()t' Jirt~et taxnti.ur. i.n ilrHier-nf'vt:'lored C'ulltltries,

exempt i ;\Il t'rCim or !'CdllC't 1nn ut' tnxe~ on thl' i IWUIr.e ,,)1' bta; i fless I~nterpri St::'S

hns 1.'('('n introduced by SOIT:e cu\lntrips with a view tu ~3tim\llatinr; private

i l1vp~tl1~ent. Tnx l'OI1Cet·W i on~ 01' th is kind hnve uS\lally bC'en ollhJect to a

t imf' limi t and have been extended only to entt.'rpr i Cf'S n:cet i ng rather a pecific

(Titerin re)atcd, 1'1.-11' illotnncc, to the CO\llltrY'H l'rOt,:rmTJIlP of econcmic

dpve ll)!"ment .

In n munber 01' llIldt~r-dl'veloppn C'o\lntrict~, incentives arc o1't't.'ren

thro\lt,:h the allcMfwep uf nc'ce lprnted deprL'c iat i on nnd deplct i on during the

enrly yt'a1't:l or the j nves tment . 'lhe reinvestment ot enrningB 01' exi~t~ng

C'lltL'rprist'n haE: also been encouraged in certain CH8et:! by npplicntion of

a n~J\lct'd rate ot"* tax ()n l'nrningl3 thnt fire relnvestl"d

The significnnce to n foreign invet:!tor of :nt~nI3UreB 01' the nort

LleRcri bpj de rends rnrtly nl1 the tnx liabili ty or the J'arent ent('rprise (or

(1thL'r taxpayer) "T! 11('('nunt of prof i tt:3 enrned by branchef> or di vi d('nd~

rI'mi tted. This liabIlity, in turn, depends not only on the extent tu which

internntional double taxation is eJiminateJ hut aloo on the method by

which l3uch pliminntion if; effected. The chip!, isoue that arises "\s whether

the tnxpaypr's li11b11 ity shall be determined by the tax system in effect in

the country where th£' inCOl'le is carlled or where che inccmf~ is re'ceived.

~)in('(> the level of taxation may vary co.1~idprably bE.~~pen capitnl exporting

and capital importing countries, the way in which this iusue is resolved

may b~ of importancp in ut'ff>ctine the flow of' capitnl. Most illdependent

Imdcr-dcvelopt::'d Cl1untries r£:rr.ni n outside thp. network at' bi Internl treaties

that have been concluded to t'1 lmi nate doub1 C' t.nxnt 1U!l or income frem

forf'ign im'et:3tment. "51/ 'This nppearll dut-:' rr.ainly to thl~ fnct that the treaties

concluded or propoRed hy c.Lpitnl l'Xl;nrt ing coulllrh-r; ID.'llntnin the obligation

at' the rarent enterprise under the tnx lawD or these countriet:!, an obligation

coupled with the prnct i ce or certain capital exporting countriell, rerticularly

31/ See United Nations, International Tax Agreements, vol. 11 (1~51.XVI.l),

page XI.



the United states and the United Kingdom, of granting credit for taxes on

business income l-J8i.d abroad, even in the absence of treaties. If tax

rates are lover in the country of operation than in the capital exporting

country, a tax concession by the former on busir.es8 income taxes n:n.y not

reduce the total liability of the pa,rent enterprise.

For the reasons indicated, attention has been turned i.ncreasingly to

action by capital exporting countries to modify the taxation of incomes

earned by foreign investments so as to permit the parent enterprise to tahe

advantage of the fact that in many cases its foreign tax liabilities

are lower than the domestic) or to permit capital importing countr:i.es to grant

tax concessions that vould effectively reduce the total amount of tax due

from foreign investors. Reference was rr~de above to proposals by the Economic

and Social Council. Action in this connexion tal<en or proposed in the

United States and the United Kingdom is considered in the section on capital

exporting countries.

Other tv1easures to Encourage Capital Inflov

Several under-developed countries have established official financial

institutions to grant credits to new private enterprises. While such

institutions are concerned primarily with the promotion of locally owned

enterprises) they may also serve as a focal point for the attraction of

private foreign capital. They have been e.ctiv8) for example) in tIle finar:cing

of manufacturing enterprises, sometimes through joint participation of

local and imported capital, or in arranging for use of Imtents and local

and imported capital, or in arranging for use of patents and technological

assistance frem abroad on a royalty basis. Such ins~itutions may a180

serve as a medium for channeling capital from foreign private portfolio
investors. 32/

32( In a' s\lrvey of British Guiana by a mission of the International Banh for
Reconstruction and Development, for example} it was suggested that an
agency of this type might attract the participation of such private
:j..l)vestment agencies as the recently established (British) Commomlealth

_;~e~plopment Finance CCillfany) Limited} and Barclays Overseas Development
'C2,~P9:r~j:,~on ~ International Bank for ReconGtruction and Development, The
mQQ~~l~8~Jvelopment of British GUiana,(Washington, D.e.} 1953), pages



projectsCertain countries sob.ci t private foreign capita

or disseminate information concerning the status capital within

their borders. 33/ Functions of this sort may be performed by a national

development authority ([or example, "fomento11 corporations in several

Ij3.ti_n Arr.erican countries), by special agencies established under investment

laHs ([' or example) an "investment cent1'e l1 established by the Government of

Israc 1 pursuant to the investment lavT of 1950), or through diplomatic

channe l_c Informational activities may also be carried out oy commercial

banl\f' and flimilar 8gencies. An industrially developed country~ the Netherlands~

alTords arl example of' action of this latter type. After the Second World War

the f,)r-::therlands Ministry of Economic Affairs sponsored the Netherlands

Indu:,tr'i al Institute) a pri_vate organization. This Institute was founded

by a trouT) of Netherlands bFwl\ers and businessmen to collaborate with the

GovCOrLltl0nt in attracting foreign enterprises to the Netherlands~ either to

establi :,-,11 branches or subsidiary comranies there or to -carticipate in

existing Netherlands enterprises. The Institute solicits foreign capital

and tecl1nology through a variety of activities) including the preparation

oi:~ detai led surveys of legal and other factors relevant to the establishment

01 enterprises in the Netherlands. A branch of the Institute in the

United State8 serves as a point of contact vTi th potential investors.

In capital exporting countries, functions parallel to those just

rr,entj oned are performed by pri vate or governmental institutions. Thus,

the Unj ted States Governrr.E:nt pUblishes a series of reports concerning governmental

lLCR.f;UreS and cconcmic conditions affecting private foreign investment in

. "1' . 34/ d' ., . ,+, t· .varlOUS unaer-Qeve· opeQ countrles)- lssemlna'tes In.LOrma lon concernlng

in'fcstrr:ent opportunities of interest to potential investors in the United States

33/

34/

Son:c governments have published surHnaries of lavlS and regulations governing
private investment and related inforrr.ation concerning investment
opportunities. b~amples are Gover~~ental Measures Affecting Investment
in India (issued by the Econcmic Adviser to the Government of India,
July 1950), Venezuelan legislation on Business Labor and Taxation
(Embassy of Venezue1a; Information Service, Washington, D.C.) 1952 ),
and Brazilian Bulletin (Brazilian Government Trade Bureau, New York).

United States Department of Ccmmerce, Investment in India (1953),
Investment in Venezuela (1953), Investment in Colombia (1953).
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" t·". l'e" nth,"'}' ~c·ti ()I1 to faci] i tate nerIotiations ~J:Lth business enterprises
an<l ,Ie<,~. u, ,- G . • . . J1 0 nt~ 35/ In some instances,
:i.n c'ap:i.tal import) ng 'countries as "re _ as goverwne ·b.-

f tl ' t h 1 d to tl-le modifi.cs·tion' of restri.ctionsit is reported, action 0 ~lS ype as e

on the f10'\,r of pri\Iate foreign caIlital, 36/

tnforma~ion on spe~ific investment opportunities is reported by United
States governmental missions abroad and is disseminated in various we.ys
by'~he Department of Commerce and other agencies. In connexion with the
Mutup.l Security Act, a llContact Clearing House l1 has been established with

'a v~ew to stimulating greater participation by small and medium-sizec.
enterprises in the effort to increase United States private investment
ab:r:oad'(Report to Congress on the ~-1ut~al Security Program for the Six

:Months ended June 30, 1953 (Washington, D.C., 1953), page 60).

,. MutU§Ll'Se,<;:urity ·Act and Overseas Private Investment, report of the
:?~b~~o~~tte~ on Foreign 'Economic Policy of the'Committee on Foreign

"'i{/i.,v··-,,:,+f:SZ~j;'~;,;'~~3rd:Congress/First Session (Washington, D.C., 1953), page 56.



7· CAPITAL EXPORTING

The obstacles to the internab_onal flovr of private capital and possible

measure s to reduce or mi tigate tll.e effect of such obstacles bave been the subject

of'j ntensivc study by governmental bodies in seVeral of the major capital

exporting countries during recent years .!../ A number of measures have been

recommended and several adopted ,.[i th the object of promoting the export of

long-term capital) particularly to under-developed countries.

i
Regulation of Capital Export

E'.xchange control

The outflow of private capital for investment abroad since tbe Gutbreak of

the Second vlorld Har has generally remained subject to control in traditionally

cap:i.tal exporting countries other than the United States and Switzerland Capital

movement s betvreen European countries and their associated monetary areas overseas,

hovrever y bave ,·,itb fe,\.[ except ions remained free frcm excbange controL

1,.li t h the post -,.,rar econcmic recovery of vrestern Europe) exchange re·strictions

on capital movements Hi thin the region have been somewhat relaxed) and the

authorities have shmm an increasing tendency to authorize specific investments in

the dollar area that promise to yield dollar earnings_ Tbere has also been some

"!) In the United States) the major source of private funds for investment
ove rseas) the question has been examined by several official groups and
executive agencies charged with mal{ing recomII'endations on various asrects
of the countryt s internati00al economic policies. Arrong the reports dealing
,.[i t h aspects of the questi on are the follo,.,ring: Point }t'our J United States
Department of State Publication 3719 (Hashington y D.C., January 1950);
Gordon Gray, Report to the President on Foreign Economic Policies
(Hashington, DC" November 1950); International Development Advisory Board)
Partners. in Progress (Iilashington) D.e., March 1951); Resources for Freedom,
Report ofthe Presi.dent 1 s Materials Policy CorrIIlission (Washington) D.C.,
June 1952); Public Advisory Board for !'~utual Security) A Trade and Tariff
Policy in the National Interest (vlasbington y D.e.) February 1953);
The J'.1utual Sccurity P.ct and Overseas Private Investment, Report of a Sub­
Corrilllittee of the CO[11J[l{ttee on Foreign .I\ffairs J 83rd Congre~s) First Session
(vlashington, D.C., 1953); United States Department of COIBIlerce) Study of
Fac tors Limiting /I.merican Private Foreign Investme.nt (July 1953); Ccmmission
on Foreign Econcmic Policy) Report to the President and the Congress
(\'"ashington, D.C.) January 1954).
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growth of medium-term export credito in connexion with the drive for reeovery of

former export markets. These developments have been accomplished '[-y

administrative action rather than formal liberalization. ~/
A fi~'st step towards relaxation of restriction on private foreign invet3tment

was the abolition by some European countries, including France Rnd the Netherlands,

of the liability to compulsory sale and repatriation of assets held abroad '[-y

residents. In several countries restrictions on reinvestment of earnings on

investments abroad were liberalized, and increased scopc was permitted for SWitching

from one investment to another both within a country overseas and tetween certain

countries.

Policies governing the outflow from European countries of new fund~ for long­

term investment abroad may be illustra.ted by a few examples. Capital transfers

to non-E~opean countries from llelgium requl.re specific authorization but "such

authorization is usually granted when an economic interest is the basis for the

trap.sfe_', or if the transfer is aimed at maintaining the percentage of the

investment in companies aU~Jad when these companics increase their capital". 1/
In Denmark, applications for investment abroad by residents are approved when these

investments may, with reasonable certainty, lead to an increase in net foreign

exc·. j 'l'Se earnings. ~/ In western Germany, new foreign investments by residents

requ_.:.e a licence under regulations which stipulate that "new foreign investments

should be carried out in the most favourable way from the point of view of foreign

exchange. Capital paid in property or in services is preferred, and only in

exceptional cases can the transfer of foreign currency for investment purr( seA t /'
c; i

considered.".;....' The l:ni:ej Kir.gjom has allmlcd SOffiC invcstmC?nt by BritisL

enterprises in the United states and an increasing amount in Canada during the

past several years.

The exchange control authorities of western European countries have elso

perrnitted the extension of export credits in increasing amounts and with

~/ The Code of Liberalization, adopted in 1951 by members of the Organization for
Europt>nn Fconccic eo-o~er8ticn, WGS largely li~ited to undertakings regarding
reloxAticn of restrictionr, on current transactions between the members,
including yield on inv~stments, royalty transfers, and, under certain
conditions, contractual amortization of loans.

5/ International ~!onetary Fund, Fourth Annual Report on Exchan~e Restrictions
(Washington, D.e., 1953), page 69.

~/ Ibid., page 127.

2./ Ibid., page 170.
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L~ngthcninc maturi ty. The c;everlllnents of theue countries have supported this

develorment by extending guarantees or arranging for official or semi-official

systems of insurance against commercial and ether risks attached to such credits

extended by exporters or commercial tanks.

otber re~ulation of capital export

While reliai ~e has been placed primarily on exchange control to restrict

capital exports, other forms of governmental control have been exercised in some

countries not maintainin[=!; exchange control or have been enforced with respect to

capital movements within [articular monetary areas, such as the sterling area.

'Thus, the United Kingdom maintains strict control over the floatation of

foreign and domestic securities. With respect to issues floated on account of

countries within the sterling area, the [olicies applied by a capital issues

committee under the Horrowing (Controls and Guarantees) Act of 1946 have taken

a~count of understandings reached at conferences of Commonwealth ministers. A

communique issued after a conference of Commonwealth finance ministers in

January 1954 pointed out tbat Commonwealth governments may now approach the London

illarket, after consultation with the United Kingdom Government, to obtain financing

for general programmes of economic development as well as for specific projects.

Such consultation, it was stated, was necessary to ensure conformity with the

general policy of concentrating on measures leading to improvement in the sterling

areata balance of payments and of ensuring the provision of an adequate

contribution to investment frem local resources of the borrowing countries.

Consultation is also regarded as desirable in order to regulate the timing of

such borrowing.

In countries that do not restrict capital exports for balance of payments

reasons, control over the floatation of new securities for inv~stment overseas

is largely confined at present to regulations concerning dis~losure of information

for the protection of investors. Thus, in the United States the Securities Act

of 1933, as amended, requires registration with the Securities and Exchange

COITil~ission of . lblicly issu~d securities of foreign and domestic origin. A recent

official Unit~_ states report on the stimulation of private investment abroad

recoILmended that "every effort should be made ••• to assist foreign business firms
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and governments to sell their securities in the United States by simplifying

Securities and Exchange Commission regulations and procedures, and helpint; forei(;l1

firms and governments to improve their methods of financial administration so as

to conform to its requirements". §.!
Mention may be made also of regulation in capital exportinG countries of

"institutional" investment by agencies such as life insurance comranies, savings

banks, trust funds and pension funds. Besides baving a tendency to place their

funds in relatively secure investments, such agencies are subject to leu;al

controls in most countries, limiting the character of their asscts. In the United

States, legislative or administrative action in certain Stateo was required to

render the bonds of the International Rank for Reconstruction and Development

eligible for purchase by saVings institutions. In the report referred to in tbe

preceding paragraph, it was suggested that "it would be desirable to relax

similarly prOVisions of state laws with regard to direct sales of foreign stocks

and bonds to such institutions and to individual fiduciaries". 1/

Tax Policies

The major capital exporting countries have taken action throughlegislatj.on

to reduce or eliminate the international double taxation of income accruing to

their residents (or nationals), both individuals and corporations, from

investments abroad or from other foreign economic activities. ~/ A few countries

in Europe that in the past have been important sources of capital for investment

abroad give exemption from, or reduce, the tax due on the income from such

investments.

~/ United States Department of Commerce, Study of Factors Limiting American
Private Foreign Investment, page 30.

I/ Ibid., rage 39.
~/ As Wf::l.S pointed out above, treaties providing for the avoidance of

international double taxation have been concluded lareely between countries
in an advanced stage of economic develorment, except for treaties between
the United Kingdom and its dependencies.
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The Uni tell :;t,Rtet3 and the Uni tect Kingdom a.llow a. credit for income taxes paid
q/

abroad • .;.. In C:L'nerRl in these two countries domesti c corporations, residents -

allli, in the l~at-1p nf the Ullitt~d states, non-resident citizens - arc subject to tax

on the ir entirt:.-" i ncc1nc, whether from foreign or domcstic sources. The taxpayer is

permitted, however, to credit against his tax on foreign income corresponding

taxes raid on such income abroad by deducting the foreign tax from the domestic

tax due. There are limita.tions bo~b. on the kind of foreign taxes which may be

credited (chiefly income taxes or taxes imrosed in lieu thereof) a.nd on the amount

ef the foreign tax which can be credited (usually up to the amount of tbe

rorresponding United Kingdom or United states tax on the foreign income). 10/

In recent years increasing interest in capital exporting countries bas been

directed towards the potentialities of tax incentives, going beyond the mere

avoidance of international double taxation, for increasing the flow of private

investment capital to under-developed cOlliltries.

In the United Kingdom and the Uaited states recommendations have been put

forward to enable investors to retain the full benefit from tax concessions

extended to them by capital importing countries. At present such concessions, when

applied to taxes for which credit is received in the capital exporting country,

instead of reducing the investor's total tax liability serve merely to increase the

2/ A comprehensive analysis of the United States prOVisions is contained in the
the United Nations report, United States Income Taxation of Private United
States Investment in Latin America (1953.XVI.l).

In the United Kingdom, credit up to the 1'1111 amount of the applicable
United Kingdom tax was not granted (except under bilateral tax agreements)
until the Finance Act of 1953 which resulted from a recommendation of the
Royal Commission on the Taxation of Profits and Income (First Report,
emd 8'"(61, London, February 1953).
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portion of domestic tax remaining payable after credit has been taken for the

reduced foreign tax. 11/ The proposals would be implemented either through

domestic legislation, 12/or through special bilateral agreements with the capitn_

importing countries specifying the eligible tax r.oncessions. 13/ As yet, however)

these recommendations have not m8tured into legislative proposals in either of

the two countries; nor have more far-reaching proposals, such as the grantinr 0::

complete tax exemption to income from foreign investment. 14/
Thus, the principle of taxing income only or primarily in tbe country in

which the income is produced, referred to in resolution 486 B (XVI) of the ECG~o~i~

and Social Council, [:loS not been adopted as the basis of tax policy by goverr.r.;er.-c3

of the major capital exporting countries.

More limited proposals under active consideration in the United States are

contained in the President'a budget message to Congress of 21 January 1954. Tbese

proposals, which in most respects are similar to recommendations recently made

by tbe Commission on Foreign Economic Policy, 15/are along the following lit.es:

!!/ Except in tbe case of retained profits of foreign subsidiaries which are
subject to tax only.in the country of operation.

12/ United States Department of Commerce, Study of Factors Limiting American
Private Foreign Investment, page 27.

13/ Royal Commission on the Taxation of Profits and Income, First Report, page 18.

14/ A proposal of this nature was made by the United States International
Development Advisory Board, in Partners in Progress, fage 79. In this
connexion mention may also be made of proposals to stimulate private
portfolio investment through tax concessions, sucb as creating a class
of tax-exempt foreign securities, reducing or eliminating tbe tax on
capital gains as applied to foreign sbares, and providing more definite
allowance for offsetting capital losses against income than at present.
See, for example', "Program for Increasing Private Investment in Foreign
Countries", report prepared by August Maffry for the United st~tes

Departrr.ent of State, Department of Commerce and Mutual Security Agency,
Washington, 18 December 1952.

15/ Commission on Foreign Economic Policy, Report to the President and the
Congress, page 23.
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(1) A reduction of fourteen percentage points in the tax rate applicable

to income derived by United States corporations from foreign establishmentsi16/

(2) Treatment of foreign branches of United States enterprises as foreign

subsidiaries, thus subjecting these enterprises to United States tax only on

profits actually remitted to the United States, but not on ~rofits retained

or reinvested abroad;

(3) An extension of the scope of the credit for foreign taxes by relaxing

certain limitations both as to the amount and as to the kind of foreign

taxes admitted to credit;

(4) Extension of the benefit of the tax credit to individuals investing

abroad through domestic' investment trusts.

These proposals, if adopted would be in addition to certain concessions which

have been accorded for some time in the United States to United States corporations

deriving most of their income from operations in countries of the Western

Hemisphere outside of the United States or in United States possessions. Complete

exemption is granted in the latter case, while, in the former, corporations receive

a reduction in their tax rate of fourteen percentage points, a concession now

proposed to be extended to operations throughout the world.

Finally, it should be noted that the treatment in both the United Kingdom and

the United States of separately incorporated subsidiaries as separate legal entities

has the consequence that foreign subsidiaries ar~ exempt from tax on income not

remitted to their parent enterprises. Thus enterprises which carry out their

foreign operations through subsidiaries abroad are liable to tax on their profits

frem these only to the extent to which they are repatriated in the form of dividends.

At the end of 1953 the ratp of tax on ~or~orate incomes in the United States
was 52 per cent. Under eXisting legislation-t:lis rate is due to fall to
47 ~er, rent in 1954, hut it L~s b~en recorrmended in the Presioent's budget
mesoage that the reduction b~ deferred for one year. It ffiay be observed that
Cni tea. :~tate8 en lJ'rpriseB er}G~B~d in the ex :rnction of mi:1e!"als, v'·hether
')per9.tin::; Rt home or A.brcad, are allowed an annual deduction for depletion for
income tax purfoses cased on their gross income and ranging frcm 2/.5 fer cent
f;Jr petr::)le1,;I:l rrcrJ.'.:"~":.i<.'r. to 15 I~ r '>">'1 t f~~r ITPte' 3 '"lnd 5 -'::0 le per.2+7:l"~ for
other minerQ1R. Since ca~ital imrorting countries often tax enterprises
engaged in mineral extraction more heaVily than otners, the depletion allowance,
combined with the system of credit for taxes paid abroad, usually reduces
G'..lbsto.ntiaL_y tl"" tax f:ayr:er:ts t.:. the enitc~~ :)tat8s 'Cj Auch er:-:'8rfriseF;.
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Investment Guarantees

A capital exporting country wishing to stimulate private investment abroad

may guarantee investors against specific risks faced by them with respect to

investments overseas. Among the major risks that may he covered by guarantee are

inability to transfer earnings or repatriate capital as the result of exchange

control restrictions end loss of capital from exportation without full compensation.

Guarantees against certain non-busin8ss risks of foreign investments were

introduced by the United States Government in 1948 and extended in ~cope by

subsequent legislation. Under the present system guarantees are available to

private investors in the United states against two types of risk: (a) inability

to convert foreign curren~ies into dollars, and (b) loss of capital tbrough

expropriation. The insurance is available only on new investments approved by

the administering agency, including additions to eXisting investments. The

inveator must be a United States citizen or a corporation organized under United

States law and predominantly owned by United states citizens.

The guarantees are available for investm~nts of various types including

equity capital, loans,. and licensing arrangements prOViding for the use of

patents, processes and techniques in exchange for royalty payments. Equity

investments aJe eligible for guarantee if they are expected to have a minimum

life of five years and loans if they have a rnaturi ty of at least three yea: 's. In

principle, foreign government bonds or similar obligations placed with individ"lal

or institutional investors in the United states are eligible for guarantee

although in practice guarantees have thus far been extended only to direct

investments or in connexion with licensing arrangements.

Guarantees are available for a fee determined by the adroinisterinr agency.

The charge is one per cent per annum of the face amount for 9. gt:.arant€'t> bCainst

expropriation and a somewhat lower rate for a guarantee ae;ainst inconvertil:i Lity. 17/

The maximUI!l convertibility guarantee in the case of an equity investn:ent

!11 Mutual Security Agency, Investment Guaranty M~nual (Washington, D.C. 1952).
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(including eapital and income thereon) is 175 per cent of the amount in dollars of

tile investment. A convertibility guarantee insures the investor that he will

receive in dollars the equivalent of the anlount that he would seek to transfer at

approximately the rate at which exchange transactions are being generally effected

at the time of the desired transfer; it does not insure against loss from

depreciation of the exchan~e rate. The Mutual Security Act of 1953 authorizes the

issue of new guarantees until 30 June 1~57 and provides that such guarantees may

be effective up to twenty years from the date of issuance.

To be eligible for a guarantee, an investment must meet several conditions.

GeoGraphically, the guarantee system may in principle be applied to investments

in all countries participating in or eligible to participate in progranEes under

the lftutual Security Act, inc luding technical assistance prograu:mes. About sixty

countries and their dependent territories would accordingly be eligible, including

most of the under-developed countries. However, the guarantees are available only

to countries that have entered into special agreement with the United States

Government. Tbe main ~urpose of such an agreement is to establish the treatment

to be accorded foreign currency, property and claims acquired by the United States

Government when guarantees are invoked. Thus far, agreements have been concluded

with most countries in western Europe but with only a limited number of under­

developeri countries, including China: -:.:'ai-.;;r:u, Haiti, Israel and the Philippines.

In addition to approval by the United Stateb administering agency, each investment

for which a guarantee is sought must be approved by the government of the capital

importing country.

The rr.aximum liab~lity of outstanding guarantees extended under the programme

at the end of 1953 was $41 million, most of which was in guarantees of.
convertibility with respect to investments in western Europe. In mid-1953

pending applications for guarantees totalled abou~ $61 million. 18/

Opinion about the insurance system is reflected ~n a recent report by the

United States Department of Commerce:

"There is no cleM' evidence ••• that the present guaranty system •••
has resulted in an increased volume of investment. Moreover, business

18/ 83rd Congress, First Session, Committee on Foreign Affairs, '1;,<:: l'JJ.i "i}_

Security Act and' Overseas Private Investment, page 37.
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opinion on the effectiveness of guaranties is far frem unanimous. Some
businessmen are definitely opposed to the guaranty principle on the
grounds (1) that the foreign government, not the United States, sbould
make the gl:B.ranties and pay any lL.ibilities, (2) that guaranties tend to
perpetuate the very risks they are designed to compensate and (3) that
the existence of a government guaranty system leads to wider government
interference in private business. Others object to the cost of the
guaranties, the methods of negotiating the contracts, the necessity of
disclosing business affairs to the Government, and the limitation of
guaranties to nev investments. Others believe, however, that the
guaranty principle is sound as a means of giving confidence to bus. ~ess

in the face of the extraordinary risks en~ountered under present world
conditions." 19/

Several recommendations have been made by United States Government agencies

and other bodies with respect to ~odification of the guarantee prograrrme. The

Commission on Foreign Economic Policy recommended that the programme be given a

further period of trial and that during this period guarantees authorized against

the risks of "war, revolution anli insurrection" in addition to risks previously

covered. ?2J
Other Measures to Encourage Investment

Reference has been made to various types of activity in both capital importing

and capital exporting countries regarding the dissemination of information on

investment opportunities anli investment conditions generally in under-developed

countries. Related to this sphere of actiVity are various types of technical

assistance in engineering, economic surveys and related fields prOVided through

governmental - as well as private - channels in under-developed countriea. Over

an extended period this t~pe of actiVity may have a significant effect on the scope

for private investment, particularly With respect to small or medium-sized

enterprises in the field of manufacturing. The same rr.ay be said of technical

assistance prOVided by individual governments in certain other fields.

¥i/

gQ/

United states Department of Commerce, Study of Factors Limiting American
Private Foreign Investment, page 28.

Commission on Foreign Economic Policy, Heport to the President and the
Con~ess, page 26.
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Several official rerorts dealing with the stimulation of private foreign

~!1vcstment by United States enterprises have referred to the possible effects of

'(lie United States anti-trust laws. It is stated, for example, that "some

tusiness representatives ~aintain that the anti-trust laws constitute a deterrent

-::'0 private foreiGn investment and that business should be free to adjust to

~Gnopolistic arrangements abroad developed by foreign firms in accord with foreign

lc[r,islatian ••• Complaints from business suggest that more certainty in this regard,

d 1 t t i t f . . t t ,,?1:/even withaut change, might pravi e some stimu an 0 pr -:a e orel.gn l.nves men •

~te view of the United States COffimis8i,~ on Foreign ~( nomic Policy on~hi8

question was stated as follows:

"United States anti-trust policies should be restated in a manner
which would clearly acknowledge the right of each country to
regulate trade within its own borders. At the same time it should
be ~ade clear that foreign laws or established business practices
which encourage restrictive price, production, or marketing ar~angements

\1i11 limit the willingness of United states businessmen to invest abroad
ami will reduce the benel' its of invC-s"tlhebt from abroad to the economies
of the host countries." 22/

The operations of government len~ 0 agencies in capital exporting countries

~ay also serve to facilitate private investment abroad in a manner similar to that

ef the proposed International Finance Corporation. Thus, the United states

Export-Import Bank is empowered to lend to private borrowers, without government

guarantee of the type required by the International Bank for Reconstruc~ion and

Dt~velopnent. Financing of this type has been extended to United States and

foreign enterprises, particularly for the development of minerals in under-developed

co~ntrie8. The Export-Import Bank is not authorized, however, to provide funds ~n

~je form of equity capital. Similar operations are carried out by the United

~i~3dcm Colonial Develo~ment Corporation and the French Caisse centrale de la

7ra~ce d'Outre-Mer in the oversea territories of the countries concerned. More

generally, of course, government agencies supplying capital in the form of loans

21/ United States Department of Commerce, Study of Factors Limiting American
frivate Foreign Investment, page 29.

22/ Con-mission on Fcreign Economic Policy, Report to the President and the
Congress, page 21.
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or grants have tended to increase the scope for private investment through

provislo~ of basic facilities and through general stimulation of economic activity

in under-developed countries.
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CFFICII'~ S'l'ATEME1~'IS CCNCERNII\G PRIVATE FOREIGN CAPITP.L IN INDIA

The developrr.cut since 1948 of tr.e policy ef the Government of India towards

forE:igL capital i s ir:dicat(~d in the followi ng statements.

Extract from a resolution of the Goverr:rr.ent of India on indus~rial policy,
G April 1948

"The Goverr.rr:ent of India agree with the view of the InJustries
Conference that, while it should be recognized that participation of
foreign capittll and ~ntcrprise, particularly as regards industrial
technique and knowledge, will be of value to the rapid industrialization
of the country, it is necessary that the conditions unde~ which they may
participate in Indian industry should be carefully regulated in the
national interest. Suitable legislation will be introduced for this
purpose. Such legislation will provide for the scrutiny and approval
by the Central Government of every individual case of participation of
foreign capital and management in industry. It will provide that, as a
rule, the rr:ajor interest in ownership, and effective control, shoul~

always be in Indian hands; but power will be taken to deal with
exceptional cas~s in a rr:anner calculated to serve the national interest.
In all cases, however, the trainiLg of suitable Indian personnel for the
purpose of eventually replacing foreign t::xperts W1 II bc~ insi:,ted upon."

Excerpt free a stnterrent iL the Fnrli~rr:€nt by Prirre MiLister Nehru
or. 6 Apri~ lS49

" ...The policy as regards participation of foreign capital has
already been announced in bread terms in Government's resolution of
the 6th April, 1948. The stress on the need to regulate, in the
national interest, the scope and rr~nner of foreign capital arose from
past association of foreign capital and control with foreign domination
of the econemy of the country. But circumstances teday are qUite
different. The object of our regulation should therefore be the
utilization of foreign capital in a manner most advantageous to the
country. Indian capital needs to be supplcrr:e~~ed by foreign capital
not only because our national savings will not be enough for tte
rapid development of the country on the scale we wish, but also
because in rr:any cases scientific, technical and industrial knowl~dge

and capital equipment can best be secured along with foreign capital."

Excerpt frcm the First Five-Year Plan
J

"In securing rapid ir.dustrial developrrlent under present conditions,
foreign capital has an important pArt to play. A free flow of foreign
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c~pital shoul·l be welco~p. ~eCHuse it will ensure the supply of capitul
guods and of' technical know-how. The Governn:;ent's policy in this
regarrl gives the following assurances to foreign capital:

" (a) there will be no discrimination between foreign and
Indian tmdertakings in the application of general
industrial pol~cy;

"(b) r('usonable facilities will be given for the remittance of
profits aed repatriation of capital, consistently with
the fC1rt:ign <c'xchange position of the country, and

'(c) in the event of nationalization fair and equitable
compensation would be paid .

•, In view of tr.e fact that the best use of foreign capital is
as Cl ~.'u blytic agent fer drawing forth larger resources for domestic
invf.'str:.cnt, it ig< (lesirable that such investment should be channelled
into L.elds of high priority. The broad principle to be followed is
tIled foreign investment should be permitted in spheres where new lines
01' I,r'(J'luction are to bp. developed or where special types of experience
ur:d tf-'chni~al skill are required or where the volume of dcmestic
pr(~dlh.:tion is small in relation to demand and there is no reasonable
eXI·t.'ctation that the indigenous industry can expand at a sufficiently
1'a!Jid puce. The system of joint enterprises under which a number of
foreign conc~'rns have established new industries in the country in
collaboration with Indian industrialists appears to be suitable for
securing the employment of equity capital. Agreements for such joint
par~icipation between foreign and Indian concerns should be subject
T,(J the al;proval of +he Government. The share of national capital i Vl

joint enterprises, the facilities for the training of Indians, the
disc~osure of patented processes to Indian associ~tes, etc., are
matters which hove to be decided with due regard to the facts of
each particular case."

Extract frem a speech by Mr. T.1'. Krishnareachari, Minister for
r:orr.rcerce DUel Industry, in the Parliament, 4 April 1953

" ... it seems to ffie clear that Indian capital will have to be
S11H)lernented by foreign capital, provided we want rapid progress .•.

"That does not rr.ean that we want foreign capital at any price.
:'ie waLt i t (~n terms which we consider reasonable. We are prepared
to give to the foreign investor the assurance of fair and reasonable
treatment. This includes not n.erely facilities fer remitting divide'1ds
Qed even for the repatriation of capital, as already announced by the
Government on more than one occasion, but also reasonable opportunities
to Lievelop and expand. Even here I have been insisting that in the
expansion of any such concern owned by foreigners attempts should be
made at every stage to associate Indian capital. We have a fairly
close system of control over industry. We do propose to make that
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control complete. Goverr.rr.ent ha.ve ample powers, and I hope will have
rr.ore powers if necessary, to ensure that private industry does not
act in any manner inimi"cal to national intere~ts ar:d also plays a fair
game towprds the consumer. These powers apply to foreign-owned firms
no less than to Ir.dian-owned f'irm.s. Neither the one nor the other
can be allowed to pursue anti-social policies or exploit the Indian
consumer. Subject to these safeguards, which I repeat are non­
discriminatory and to any specific cor:ditions imposed at the time of
entry, we give to foreign firms fair and equal treatment; and I am
quite sati.'ied that it is in the interests of t.he country and the
millions of people who illhabit it."




