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Note by the Secretary-Gemeral: Further to deocument 4/2162,
the Secretary-General has the honour to transmit herewith to
the Members of the General Assembly the text of comments by
the Government of the United Kingdom of Great Britein and
L Northern Irelend on the draft Code of Offences against the

‘Peace and Security of Mankind, These comments were :
transmitted to him under cover of a letter dated 3 September
1952 from the Permanent Delegation of the United Kingdom to
the United Nations.

UNTITED KINGDOM OF GREAT BRITATN AND NORTHERN IRELAND

ess lhe Uﬁited Kingdpm Government offef‘the following commehts of ﬁ legal
and procedufal nature on the draft ‘Code of Offences against the Peace_and'Security
of Mankind as drawn up by the International Lew Commission at its third (1951)
sesslon, These comments are offered without prejudice to any-attituﬂe which
Bér Majesty's Government may adopt generally towards the Code when it is debated
'in the General Aséemblj.

I

2, There is ome preliminary observation of a procedural character tp'be made,

The draft Code figures origirally as item #9 on the provisional agenda of ‘the

last (sixth) seesion of'the“General‘ﬁasembly,'but'was deleted on the recommendation
' of the General Comﬁitteé. This recommendation was based on the view expressed

| 52~979L /oy Mr. Bebler
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by Mr. Bebler (Yugoslavia) to the effect that (see the summery records in
document A/BUR./SR.75, of 10 November 1951):

“the draft Code had only recently béen communicated to governments

and, in accordance with article 16 of the Statute of the International

law Commission, a one-year period of study should be allowed".
It was, however, further recommended that this item be included dAn the provisional
agenda of the seventh session of the Assembly, In so doing, it was apparently .
overlooked that this same article 16 of the Commlssion's Statute‘(A/CN.h/h);/
also requires (see its sub-paragraphs (1} and {J)) that when thé'comments of
governments are furnished, they shall be considered by the Commission's Rapporteur
on the subject, who is to prepare, in the light of the comments, a final project
for consideration and adoption by the Commission, The Commission is then
(sub-paragraph (j) of article 16) to submit this final draft to%the General
Assenbly "with 1ts recommendations”. It is thus clear (a) that the comments of
govarnments do not themselves go to the Assembly as such, and (b) that what goes
to the Assembly is e revised draft drawn up by the Commission after considering @
the comeents of governments, and that the Assembly i1s entitled to have, with this
revigsed draft, the final recommendations of the Commission,
3. It would therefore, in the opinion of the United Kingdom Government, be
premature and indeed irregular for the question of the draft Code to be included
in the provisional agenda of the seventh session of the Assembly@ According to
article 16, the Assembly cen only discuss the Tinal draft as elaborated by the
Commission after the latter has considered the comments of governments. The
present draft of the Code is not such a draft, nor are the ultimate recommendations
of the Commission available. Moreover, it is the Commission, not the Assembly,
which has the task of studying the comments of governments, It is only after the
Commission has carried out this study and done any further necessary work on the
draft that the matter can properly come before the Assembly. This could not
therefore cccur prior to the eighth session,

1/ See Statute of the International Iaw Commission and other resolutions of
the General Assembly relating to the Internationsl Taw Commission,

/4.  Should
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L, Should this item nevertheless figure in the prov1siona1 agende of the .
seventh session, the United Kingdom Government must resexve the right to ralse
the question on the above grounds,
5. The same point was apparently also overlooked in draftlng the General
Assembly*s resolution of 31 January 1952 (resolution 599 (VI)), on the question
of defining aggression, where reference was made to the fact that the -draft Code
would be considered at the seventh session. . However, as paragraph 1.of the
operative part of that resolution directed that the question of defining
aggression be placed on the agenda of the seventh seseion in any event, as a
separate item, this quertion would not be affected by the postponement of the
consideration of the draft Code, nor would such postponement prevent governments
from acceding to the reqnest made in paragraph 3 of the resolution, asking them,
when commenting on the draft Code, to furnish their wviews in particuler on the
guestion of défining aggression,
6. It appears indeed that there would be some advantage in separating the two
matters, If the Assembly adopts a definition of aggression at its next session,
it would be desireble and sufficient (if a definition of aggression were
considered necegsary in the Code) to reproduce this seme definition, or refer to
it. 1If on the other hand, the Assembly does not adopt a definition of aggression,
it would clearly be insppropriate for one to figufe in the Code. 

Ii7
7. On the substance of the draft Coae, there is ome general ocbservation to be
made, Although called draft Code of "Offences” against the Peace and Security of
Mankind, the Codé?in in fact, as its article 1 says, concerned with international
"crimes“; It deals, therefore and can only deal, Wlth acts that are not merely
illegal or comtrary to internatlonal law, but which are also crlmlnal, that is to
say, have an inherent element of crlmlnallty. By no means every 111egnl ‘act has
thie character, While it may be that most of those’ enunerated in sub-
paragraphs (1) - (12) of article 2 of the draft Code have or can have it, the

matter needs gcrutiny, for most of these sub-paragraphs are framed in such wide

and gerneral terms that they could be held to cover acts mnot 111egal at all in

/certain
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certain clrcumstances, or which, even if technically illegnl, would be wanting in
eny real element of criminality. The conception of an international crime is of
so saerious a character as to forbid its use for the purposc of covering any but
acts of a manifestly eriminal nature.

IIT

L8. The following comments ate offered on the individunl articles of the droft
Code: AL

Article 1 .

Purely as & matter of drafting, this article seems to be défective since it
merely lays down the genersl prinéiple that offences against thé peace and
security of mankind are crimes under internationel law. This ié noe doubt true,
‘but. it 1s in & eense self-eﬁﬁdent for it constitutes the very b%sis on which the
 preparation of the draft Code was called for. A betiter form of words for
article 1 would seem to be something on the following lines: '

"The offences specified in article 2 of the present Code shall be

regarded as offences against the peace and security of mankind and as

crimes under internatiomal law", ‘
This would entail a consequential alteration of the opening part of article 2
(see below). As reg&rds the remaining words of article 1 "for vhich the
- responsible individuals shall be punishable™, while there is no actual objection
_ to this phrase, it 1s not clear what its exact effect is in the context or
whether it 1s really necessary. The term punlshable is_amhiguous. An individual
‘my be actuallg punishable in the sense that there is am exiatiﬁg law in ome or
k more . countries to whose Jurisdiction he is or might be amenable;which makes him
' 1iable to punishment in respect of certain offerces; or it may méanﬂthat he is
poﬁentiailx punishable in the sense that it is open to govermmeﬂﬁs at any time to
| make provision under their laws for punishing him for certain offences, or by
concerted action to make him pumishable by an international court, These further
steps would all have to be worked out, They are not part of thé‘draft Code itself,
and they would depend very largely on what steps were taken or could Le taken to
give the Code executive force, a metter to which the Commiasion draws attention lb

/sub-paragraph (d)
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sub-paragraph (d) of paragraph 58 of its report (A/1858).g/ Tt really goes
without saying as a matter of general principle, that if a certain act is an
offence and a crime, he who commits it must bte actually or potentially
Ypunishable", but the statement has little practical significence if not related

to the arrangements to be made for enforcing such liability.

Article 2
If article 1 is amended as above suggested, the preambular phrase of
article 2 might read:
“"The offences ageinst the peace and security of mankind rcferred to

in article 1 of the present Code are as follows", -

Sub-paragraph (1)
In the opinion of the United Kingdom Government, this sub-paragraph should
simply read: "Any act of aggresslon", omitting all the words which at present

follow the word "aggression", The reasons for this view were fully explained in
the statements made on behalf of the United Kingdom in the Sixth Committee during
the last eession of the General Assembly. Briefly; it haz all along been the
view of the United Kingdom Governmeni that a satisfactory definition of aggression,
covering all those casea thﬁt are truly in the nature of aggression but without
pre judicing the measures ofrdefence which it may be necessary to take or to prepare
in order to resist aggression, is extremely difficult to find, and that some which
have been suggested are dangerous, The definition, if such it be, included in the
prosent text of srticle o, has the further objectisn that 1t is incomplete and
singles out for mention only some aépects of aggression., This is indeed expressly
racognized by the Commiasion in the third paragraph of its cormmentary on this
article, There is a further objection to the pértial definition contained in
sub~paragraph (1), that it émploys terms which themselves yequire definition.

All these considerations suggest thot it would be preferable to cmit the
entire phrase coming aftar the words "Any act of aggression”. In proactice it will

never be possible to establish oggression except in the light of the particular

g/ Eee Official Records of.the‘General Agsembly, Sixth Session, Supplement
No, 9.

/circumstances
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circumstances in which the act concerned takes place., No municipal system of
law attempts to specify or define what particular acts constitute the crime of
murder, since one and the same act may be murder, or may be excusable or even
Justifiable homicide, accbrding to the circumstances in which it is committed,
Precisely the same principle epplies to aggression. In the opiniqn of the
Unlted Kingdom Government it is sufficient, for the purpose of the draft Code,
to specifj that aggression is an offence against the peace and sécurity of
mankind and an intermnational crime, without attempting to define”it.

Sub-paragraph (2)

There is no objection of principle to this sub-paragraph, byt taken in
combination with the existing wording of sub-par&graph (1), it illustrates very
well the dangers attendant upon attempts to define aggression, pérticularly if
thesé are of a partiel or incomplete character. Sub-paragraph (2), taken in
conjunétion with the present wording of sub-paragraph (1), would enable a would-
be aggres:or State to represent that preparatory measures of a defensive character
taken by other States constltuted a threat to employ "armed force against another
State",'conaequently a threat of aggression, and consequently an offence under
sﬁb—paragraph (2). The answer that the measures weré.defEnsive would be met by
the‘rejoinder that they were regnrded By £he wbuldmbe'aggressor @s constituting
o threat, and the would-be aggressor might well be able to rePreéent himself ns
having a good theoretical case on the basis of the actual longuage of the draflt
Cole. While the specious character of this argument might be evident, it is
nevertheless un6351rab1e that the languoge of the draft Code should be such as
could be used %o support such contentions or enable an intending aggressor to

etiploy them for propaganda purposes.

Sub~paragreph (3) .
_ These conslderations apply with even greater force to this éub—paragraph,

and in particular the use of the term "armed force" in the second line is
dangerous, This sub-paragraph, as it now reads, would afford an excellent basis
on which an intending aggressor State could challenge the defemsive measures,
preparations or arrangements of another State or group of States, on the ground

/that
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that they were not defensive but were directed against itself., The sub-paragraph
refers specifically to preparation, and would tend to hemper in an important
degree the necegsary preparatory measures of States arming for resistanpe to
agzression,

A further denger of this subeparagraph is revealed by the Commission's
commentary on it. "Planning" is only to be punishable if it results in actual
preparatory acts, but at what precise point does planning become preparation?

Tt would be perfectly possible for an ill-disposed State to allege that mere
consultations about possible joint defensive memsures to be undertaken by a group
of States constituted not merely planning but actual preperation,

The sub-paragraph would be much less objectionable if the word "aggression”
were substituted for "armed force" in the second line. But in that case the rest
of the sub-paragraph would reoguire to be omitted., The sub-parag;aphIWOuld then
read:

"The preparation by the authorities of a State for the employment

of aggression”...
or simply

"The preparation of aggression by:the authorities of a State"...

Nothing more than this is necessary,

Sub-rarsgraph (4)

Although the commentary on this sub-paragraph makes clear what 1s intended,
the drafting of the paragraph itself is such that if it stood alone (as it would
do in the eventual'Code) it would be difficult to be sure exactly what it meant,
and in particular by whom the offence was being committed., On its langpage, and
in view of the phrase "incursion into the territory of a State", it might almost
suggest that the offence wos being committed by the State into whose territory
the incursion was toking place, It should be made clearer than is ot present
the case thet an offénce is committed by the members of any armed bands that
effect such incursions, Anotler weakness of the sub-paragraph.ls the very fact
that it relates directly only to the members of the armed bends themselves, and
not to the authoritles of the State from which the incursion comes, although, as
explained in the commentary, such authorities may be liable under

/sub-paragruph (12)
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sub-paragraph (12) of article 2 by reason of their complicity. There is & certain
lack of realism in this system, since under modern conditions it is an extrerely
difficult and unlikely thing for organized incursions of armed bﬁnds to take place
from the territory of one State into that of ancther State without the complicity,
active or tacit, of the authorities of the State. While to a certain extent the
gquestion of State mactivity can be regarded as coversd by subuparqgraphs {5) and
(6) of article 2,. it would seem preferable to have a provision wﬁich_would, in
terms, state that it is an offence for the authorities of a Statq to allow their
“territory to be used as a base of operations or as a point of departure for the
incursion of armed bands into the territory of another State.

Such aétion on the part of the authoritiess of a State ocught also to be
brought under the head of aggreésion, if thet term is defined at mll (see above).

Sub-paragraphs (5) and (6)

These contain further examples of indirect aggression vhich should certainly
be included under gggression, if that term is to be defined,. ,

The phrases "terrorist activities" and "terrorist acts" in éub—paragraph (6)
are not defined, and there is o danger that this sub-paragraph, ahd élso
sub-paragraph (5) may afford & basis on which States ecting in pad faith can
attack the actions and policies of neighbouring countries. It would be easy to
contend, for instance, that propagends directed agalnst totalitarian systems of
government was an activity "calculated to foment civil strife in another State"
within the meaning of sub-paragraph (5). It would be easy to repfésent that
certoin activities directed to encouraging the resistance of popuiﬁtions to
totalitarian excesees constituted the encouragement of "terrorist” activities in
another Stote. _ _ | :

While no. objection of principle is seen to these two paragra?hs, and they
arc indeed a necessary part of any emumeration of offences égainst ﬁhe peace and
security of mankind, it is desirable that their drafting should bé very carefully

congidered in order that they may not lend themselves to possible’abuse,

Sub-paragraph (7) -

'This sub-paragraph is of a very wide and sweeping character.: While it nmay

be desirable in'pTECtice'tb impose sanctions against breaches of treaties providing‘

/for the limitation
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for the limitation of armaments and other kindred matters, it would seem that
this is rather something which should be doné by the treaties themselves, and it
is questionable how for it is desirable to try to do it by declaring all such
breaches to be automatically offences agninst peace and security, and to be
international crimes, In this connexion the observations made in part II above
are. relevant., While it may be that deliberate and mdjor breaches of such
treaties could properly be regorded as having o criminel character, it is the
fact that many breaches of this kind are of a minor, unintentional or technical
character. ©Since it is very difficult to see exactly where the line should be
drawn, it might be preferable to bmit this pfovision altogether, and %o rely on
the terms of any future conventions on the limitation of armaments for the

sanctione to be imposed in the event of breaches.

Sub-paragraph (8)

While there is no obJection of principle to this provision, there is some
doubt from the technical point of view whether 1t 1= actuaily necegsary in the
context. Tllegal annexation of territory results either from direct aggression
or from soms means of indirect aggre381on. Thie is recognized by the commentary

" which says that "Illegal annexatlon may also be achieved w1thout overt threat or
use of force, or by one or more-of the acts defined in the other paragraphs of
the present article”, It would seem probable that illegal annexation, though it
might be effected in various ways, would in fact normally involve one or more of
the acts a1ready spe¢ified in the previous sub-paragraphs (1) to (6). If this is
80, then an offence constituting an international cfime will already have been
commi tted by virtue of one of these sub-paragraphs and nothing ﬁill be added by
specifying the annexation as a separate offence, The annexation would indeed
mérely be the outcome or result of the previous éct which would constitute the
offence, l ’

The sub-paragraph is also open to criticism in ‘that the phrase "acts by the
authorities of a State resulting in the annexation, etc,”, while it may be
necessary in order to cover anﬁexations"éffectea by indirect means, is of & very
vague and genernl character. There moy be enaless controversy cs to whether a

given act has or has not actually resulted in annexation, in the sense of being

/one
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one of the causes of 1t. The truth Is that where an act clearly has this
result, and the annexation is manifestly illegel, the act itself will be an
of fence undgr one of the previous sub-paragraphs. If it is mot already an
offence of itself under one of those sub-paragraphs, it will usually be
difficult, if not impossible, to show that the annexation was a resultant of
that act. In other words, it will be very difficult to bring the case under
sub-paragraph (8) at all. This is an additional factor suggesting that
sub-paragraph (8) may £dd little or nothking to what has gone before.

It is not proposed that the idea contained in sub-parograph (8) should be
entirely omitted from the Code, but merely that 1ts placing and wording may

require further consideration.

Sub-~paragraph (9)

No special comment. This sub-paragraph merely follows the wording of the
Genocide Convention,

Sub=paragreph (10) : |

In this sub-paragraph it seema necessary to examine the effect of the final
phrase "when such acts ere committed in execution of or in connexion with other
offences defined in thie article", Thie phrese makes it clear thet the
limitation to connexion with acts of war contaired in the Nﬁrnbérg Crharter is
not Lo spply; but it has iteelf e limiting effect end would enable the
authorities of a State to behave in the most inhumen way against sections of
their own population so long es they could show (which in many ¢ﬁaes they
probably could) that this behaviour had no direct donnexion with any act of the
kind specified in the previous sub-paragraphs of article 2, More accurately, it
would prevent such behaviour from constituting an offence against peace and
humanity-or an infernational criﬁe unless occurring‘in connmexion with one of the
specified acts. Poseibly it is precisely one of the intentions of this phrase
to make it clear that inhuman treatment by a government of its owm populetion,
howvever reprehensible, is a domestic matter and only comes within the class of
offences against peace and humenity if occurring in cbnﬁexion with one of the
specified acts, The reasons for this view are not altogether evident, A

government's own population may not be "humanity" at large, but it is a section

Jof humanity,
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of humanity. Nor can it be assumed that peace will not be disturbed merely because
the action takes place within a country's own borders. The ﬁhrase could almost be
read as a licence to a government to behave inhumanly so long as it avoids doing
s0 in connexion with one of the specifled acts.

Another effect of the inclusion of this phrage is to render the whole sub-
paragraph in a sense superfluous since an offence will already have.been committed
in any event by reason of the accompanying épecified act,

A point of quite a different character is that this sub-paragraph may well
prove susceptible of grave abuse for propaganda or political purposes, by
encouraging accusations to be made in respect of necessary or Justifiable measures
taken by the authorities of a State for the enforcerent of law and order within
their terfitory or for reasons of security. In no circumstances, of course, is an
"inhuman" act justifiable, but there mey be room for argument as to what is
inhuman, and nothing is easier than to make accusations of inhuman conduct in order
o serve an ulterior or political end, From this polnt of view, the limiting
phrase "when such acts are committed in execution of or in connexion with other
offences defined in this article” would afford a necessary safeguerd,

While therefore the idea underlying this sub-paragraph is therefore
unguestionably righﬁ, it would seem that its implications bave not been fully
thought out and require further consideration.

Sub-paragraph (11)

Wo special comment.

Sub-paragraph (12)

. While this sub-paragraph is right in principle, its application, when it 1s
related to some of the previous sub-paragraphs, may glve rise to grave
difficulties. It is possible, for instance, to understand a threat of aggression
under sub-paragraph {2), but what exactly 1s an "attempt” to threaten aggression?
It is also possible to understand the preparation of aggression or the preparation
of the employment of armed force under.sub-ﬁaragruph (3), but what is an "attempt
to prepore"? Examples of this difficulty could be multiplied and they also arise
on the other parts of the sub-paragraph, There is, for instance, the ambiguity
about the term “complicity", to which atiention is dravm in the commentary. It

[would
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would indeed seem that, by recason of the general language of its sub-head (iv),
this sub—paragraph includes precisely those cases which the commentary says should
not be regarded as involving “complicity". This term therefore requires spgeific
definition or limitation. ‘

There is also much in this sub-paragraph which can lend 1ts¢lf to gbuse. The
reference to incitement, for instence, could be made the basis o£ accusations
directed against perfectly legitimate comments in the Press of other countries,
and of allegations that these comments constitute incitements to commit
aggreasion or to Interfere with the internal affairs of ahother $tate

Article 3
It will be recollected that the refercnce to Heads of Statea in its relation
to constitutional monarchics gave rise %o considerable difflculties during the
drafting of the Genocide Convention. It might be well to glive t%is point further
congideration In the light of the discussions which took place a% that time, to

which no reference is made in the commentary on this article.

Article k&
Since everythlng here turns on the exact meaning of the phrase "orovided a
moral choice was in fact posslble to him", it 1s for con51derat10n whether the
article should not include some of the phrageology at present contalned in the
commentary, for instance, the very last sentence of the cbnmenta%y (though that,
too, contains terms such as the word "possible", the effect of wﬁich in the
context is open to a number of different interpretations), - 'G

Article 5 E

This article seems quite out of place in the contéxt of theﬁdraft Code. In
so far as the various offences speéified in the Code ars, or areﬁmade offences
under the municipal laws of different countries, 1t will be for the laws of those
countries to specify the mature of the penglties for any o fence and for the
judge in any given case to impose the actual penalty. 1In so far|as the question of
punlshment ‘and -of" the renalties to be imposed, 1s regulated by gn international
convention, it will be for that convention to prescribe the penaltles and for the
parties to the convention to make thesc penalties appllcablcrund¢r their minicipal

i [laws,
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laws, and for competent International courts to apply them in any case to which
the convention is applicable. None of this would require to be done by the draft
Code, nor does this provision in the draft Code have of itself any direct effect.
It would seem, therefore, better to omit it., An additiopal reason is that its
inclusion may actually suggest something which is extremely undesirable, namely,
that the same offence may be susceptible of several sorts of punishment of
differing degrees of gravity, according to the ideas of the particular tribumal
before which it bhappens to come. This way be inevitable, in so far as offences
are in fact tried and punished before municipal courts, but thers seems to be no
reaeson for giving some sort of apparent consecration to this position in one of
the articles of the Code,

-





