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I. The rre~nt fUrl her rcrort on the promotion of
the inlcm;a:i.'nJI no\Oo' of rrintc c;\pilJI has betn prt­
rJ.fC'J in rursu:mcc (If l:conC'mic :and SociJI Council
ru,olulicm 1ti2(XXIX) ('If 21 April 1960. It continues
I~ dil>Cus)ion of me:l~ures for t!'le prornC\lion of the
inlctnJlionJI now of private: c:.ri1al \lcpm in the rro~rC'ss

rt'1"t'" prt,enlcd 1~ 11le Council 31 iu ' .....cnry·ninlh
>C'S\jcon I in :l.ccordancc with Gcncr:lI Assembly fcsohJlion
1318(X1I1I of 10 [kccm~r 1958. The prop'm report
WUPlI In rrc~nl an O1.",-a!l revie ..... of major J~pccts of
the- rrohkm. on the b:t.\is of an initial round of con­
SUlrJlion\ with ~ovcmmcnt otridals Jnd private banl.us
ilnd jnJuMri.lli~a.

2. In accordance Il..ith the express I:lnguJ':::c of rtso-.
luti"n 7f1~ (XXIX), thc~c consullatiors ha\'e been
c\lnlinut'd. Tht'y wcn: form"'lizcd in a qut'stionnaire
(ITpro..!uct'd as anncx I) ~hich wa~ senl 10 member
J::lI\'Crnmenl! :n v.elJ a~ 10 ~rcl'iJljlcd a~encie~ and
"·'prrrtpri.lte inter-~O\'em:nental :md non-governmental
50uree~ ". The fir!>t rart olthi, que!>tionnairc related 10
.. me;"ure~ III f,ICilit;lte the adjuumenl of di~pute~ re­
1.11,,110 pfi...:lle in\'c~lmenl~ ", to v.hieh ~('lCei:t1 rderence
h:,,1 N'en m:uJe in Ihe Couneirs re~oluljon. This subject
i' tli~,:u~,<,d ~ilhin l'le framework of lhe problem of the

I SU T~, P",,.,,.,i,,,, 01 ,I., ''''''''oti''''tJ! FM", ttl l'ri.'otr
(""'r"'" (rroru'" Jcrort by tbe S«rcllry.GUlC:TIII, ElJlU.

protection of foreign investments (chapter In. section
2). The rerlies received 10 the second part of tht
qucslionnairc provided information on a number of
in\'c)tlTl('nt incentive measures recently adopted Of

currently under considcr.1tion in capital·supplying :Ltld
capitJI-receiving countries llhich are discussed in chJp.
ler 11 (see also annexes 11 and Ill).

3. In the course of the consultations, special interest
WJS shown, apart from the points already mentioned, i.J:l
thc contributions which foreign enlerpriSts could make
to thc stimulation of industrial l.kvclopment nol only
in terms of investment capital. but also in suppl)'ing
technolo::ical kno~'-how and training to domestic "rivate
and public enterprises. A special -techni.:aI report on
thcse new forms and techniques of co-operation between
forci~n and domestic etllcrprises in under-developed
countries ap('lCars as chJpter I.

4. In its rcsolution 1523(>1\') of IS Decembet
1960 on international credit insurance. the General
A~~embly requestcd the $ccrctary-General, whcn pre­
paring his report on the promotion of the international
now of private capit31, to eumine the question of the
(e"'~ibility of ellendini:: cxisting national credit insurance
in!titutions. and of creating ncw national or inlemational
institutions (or this purpose. This subject is discussed
in chapter Ill, scctioo I.

Samrr.ary

~. At indieJtC'd in t!le reports on the inlemation31
now nf rri ...alc. c"'pit ...11 Ihere ha' been a considerable
ri-e in l!'le intcmation.1l now of prh'ate capiul during
lhe 1.1.~t fe ....· )'eJts. M~I of thi.~ inve~lment is in the
f....m of forrif:.n-o~tlod or controflcd branches and sub­
siJi1rie~.

tl. In c(luntries "here linle or no domestic indus­
triJI C'n1errri"C exi~a, the foreip1 investor may be
I't'ckomed 1.' a primary source of capital and manage­
rr.ent fN new enterprises. As industrialization prop'esscs.
ho·... e\'C~r, the proNems of the reI3ti\'e rosition of the:
foreip' rrinte tnrrrprtntur! and domestic private and
ru!"ohc enlC'rrri\Cs mJY l'UIuirc sreei:.1 at:ention.

7. Src:c1:.1 f3cililies open to fortipl investon h:lVe
kJ 10 unea,ines, about cornrctilion btt ....·ttn local Jnd
f.'n:ip CJ.j'I:J.I. A prime. factor h:u been the clch3nf,e
t:C'.l:~cnt CIf forri~n cJritJ.l imJ"'Of'led in the form of
cq:J·j'f!lC'nl. 1ol.!1ert ~imilJr imrorts by Inc31 industry not
fi:un..:d from ailroJd are sc\'trtly rt'lrlctcd or ~ubject

In heavy 'ure!'lJtf.es C'f I3rifh. The ,e1,\Ih'e1y ea~y

I..:.:e~~ (If forei;n C,'pit31 to cheJp soute'c:~ ('If finance
al'-To.lJ i' 31'0 J wurce of conflict, 3.\ is the ahilily of
J t.....ei;:t en:errri~ to ~IJin in r,lJny in'l:lnce' il$
"~.)1 .... Ofllr.~ CJritJI on t-<lter terms thJn domeslic

I ....... T~~ '~I~""'~.,."", n.' ...· tt' r,.. ...11 r(lf",.I. 19.v.·19j.~

Il·~. '~,l ~l' ..':':' r:;~: ..;,:;on. Sa:f1 No. ,? 11 0 :), anJ 6ot:umtnt
11lll!'t','....

enterprises. o'4ing to the assumed superior efficiency
of the foreipl enterprise.

8. VariOla ways C3n and h3\'e been found to de:\!
with thcSt problems. The clichange diffieulties 3re likely
to become of less import3Jlce as emergency measures
adopltd by undcr-de\'eloped countries to deal with
their ba1Jncc..of-paymcnu difficulties are replaced by'
more permanent ones to deal with their monetary and
nchan£:c problems. The: IntemalioDal Dank fOr Recon­
slruction and Developmcnt has taken Ihe iniliative in
eSlablishing develorment banks in the under-deve1oped
countries to serve a~ channels for the now of financial
assist3Jlce to privJte enterprise, and international insti­
lutions and ~her public and priv3te lending institutions
in the de\'eloped countries :lre extending an incrtasing
\'olume of fordgn currency loans to under-devcloped
countric\ \;1 such dnclopment b3nks and corporations,
Within Ihc United Nation~ howe~'er, attention has
reeently NC" dra.....n to the need to ensure a larger
now of lon~·term. low-inlcrest development loaDs 10
the under-Je\c1opcd eountries.s

I Sce [iftICtal A\wmbly ruolution 1'24 (XV) of U O«fm·
~r 19M). Sc-e IltO the eondu~ions of Ibe con~uhant (fOup
rfc~ntly xl up t>y the [«ltIomic Commission for Latin AmtTica
and the Or,~"in''''" of Amcrieao Stale., ill FOIIi,tt Prl"(JI,
1"",,,,,,lnt i" IlIf 1.tIlftt·AmuirfM Fu~ 1,od, Arlt:l (UDittd
!":.l;'lfU rul'lic:iollon, SJ[es No. 6O.n.G.S), eJpteiall)' d.:.llter J,
ttclioll 6.



A(:tada Iltnu 2 aDd 5 - DO(v.mrat £/3492 3

9. At ltot same time, the development of effective
liorting relationships between forei~n and domestic
ta:trprises i! rcnected in an increasing trend towards
iD\·~tll".ent through joint ventures-i.e., the est..blish­
eta: of enterprises in which both local and foreign
r.uti..."ipallts hold an equity interest.t Corporations in
Uo.'tloped couDtries, .....hile mostly still preferring owner·
ihip or majority control of their foreign operotions, are
iDcrtasiagly a.dapting themseh'es to smaller ownership
Wrts.1 On the other hand, riWd rules inhibiting foreign
aljority control have been relaxed, in practice if not
lortnaUy, by some uDder·developed countries.

10. From tbe point of view of the governments of
undcr~e\"eloped countries, their demonstrated ability
to iubject the foreign private investor to nation31
I~,'s has no doubt been :IS import:lnt :IS their desire.
to secure the latter's contribution to the development of
,?vemment-sponsored enterprises. From the poiat of
~ItW of the foreign investor, the attractions of securing
the politkal benefits and familiarity with domestic
manets, labour conditions, etc., which result from co·
Orention with foc:ll enterprise are increasingly evident.
Loc~1 tntrtprureurs, in turn, gain needed access to
f,,:,clgIl capital and technical know-how by association
",th foreign enterprises instead of being placed in
ltDequaI compe:ition with them. Such :lssocialion is
eased as similar .. entrepreneurial" attitudes develop
between the partners in such matters 3.5 the rate of rein·
resl:ment nf pro:ilS, or the standards for selecting
Il~nagtrial slaff.

11. ~o ...e~nmenls of under-deveJopcd countries and
domestiC pnvate enterprises have not, of course, re·
latded joint ventures as unmixed blcssinSS in illl cases.
Concern has been shown about the amount of scarce
IOCal.risk capital which may be absorbed in this way.
and Ln some countries there is a preference for the
~~lIal transfer of part or all of Ihe equity of enterprises
U1l1lally ~slablished entirety with foreign capital to local
OIl'nccshlp, over enterprises established as joint ventures
from the outset.

, I~ .. On the other hand, shortages in international
liquidity, which affect both private and public capital
OQlr;s, greatly add 10 the desirability of promoting the
tr3nifer of know·how for the development of import~
rJ~llituting and export-expanding industries. which is
lk't tied 10 foreign capital investments.

• xe documellt £/)315. paru. 84·94, for aa eumillalioa of
'OGle of lhe main featl:lrn of joint veotures. See also Joi"J I,,·
1t11l8licltcl Dllfilltll Ytllt"'tJ. Fricdmann and Kalmanofl, Bb.
ICoIlUII/)fc UII;,'truty PrtU. 1961).

, Dlta on lhe perceataze of Uaited SUtes ownenhip aDd date
~ dU!)li~bment of foreirn bu~iocss enterprises are of iDlefest
~ thi, COOnelton. Just OVtr oae·half of lhe 600 taterprises in
abcb. Ullitcd State' interestl Owtled Ins than 50 per ctnt of
:1:1 IqlJity wue ntablilbed betwccn 1nl :Ind 1957, while oaly
~ per ctnt 01 the enterprises that are SO-lOO per "ent Uaited
)lltcs-owned were ntablished durinG: the ~me ptriod (United
Sul/:' Departmenl of Commerce. U.$, BUf:"tU I""nr",t"" in
FOUfttt COllflfriu, 1960, p. 102), In(ormation on inveslments iD
. hlOCilled [ordllD enterprises", in which the Uailed Stala
I~uity interell is betwftll 10 and 2S pct cent, wat made avail­
lble for tbe fint time in the same teport, with tbe iadiealion
tbl1 1UCh investmentl are likely 10 be of Increasillg silllifie&nCe.

13. Thus, governments and private investors iD
capital-supplying :lod capital-receiving eounlries are
showing increasins interest in the transfer of technical
and managerial skills by means oC various conlractual
arrangements. These arrangements for the supply of
know.how, which include lietncc agreements, technical
services agreements, engineering and construction
contracts. rnana&ement contracts and agreements for
the exploitation of mineral rtsources, may accompany
and complement an investment of equity capital by
the know·how·supp\ying enterprise or they may be
made without sueh investment. They can be varied to
meet a broad range oC busiDesS and non·business
needs and obje<:lives 00 .he part of know·how·supplying
and know-haw-receiving enterprises. Aa increase in the
use of these particularly flexible devices could expand
subs:anlially the potential contribution of private enter­
prises in developed countries to the promotion of, both
private and public industry in less developed countnes.

14, Contro.ctual agreements with enterprises in under·
developed countries for the supply of technical or
managerial setvices are frequently negotiated in con·
nexion with loans, oflen granted for the purchase of
equipment. Such lIn arrangement may be in Ihe inlerest
o( a know·how·supplyU:t& enterprise which is primarily
concerned with increasing its export sales, and may also
have Ihe advantage of eXlending the range of sources of
finance open to the recipient enterprise. A combina~ion

of know·how :lnd loan capital conIers on the capttal·
importing counlry most of the benefits of direct invest·
men!, yet it obviates one of the more frequently
raised objections to direct priv:tte investment in the
under-developed countries, namely, the persi.stence of
foreign ownership or control beyond the penod when
local capital is ready to take over the direction of foreign
mitiated enterprises.·

1S. These contractual arrangements under which
technical or managerial know·how can be: secured with­
out according its supplier any ownership interest in
the receiving enterprise have a particular utility in
coonexion "'ith ventures involving collaboration
betwe:n private entt:rpriscs from one or mOre foreign
countries and enterprises o\.\lled by Joc:ll nationals or
by public authorities in under-developcd counlries. 'An
interesting example is the Fumas hydro-.electric project
in Brazil, where two foreign private firms have eoterd
into partnership with the governments of two Brazilian
states. Fiaanci!'J aid has betn provided by an 3&Cncy of
the Brazilian Federal Government and by the IBRD,
10 this way, it has been possible to obtain the colla­
boration of foreign private enterprise in a sector which
would othef\\;se be elosed to it. the developmeat which
nevertlltless requires more resources and specialized
know-bow than go,·emments, even w:th tbe help of

• A rceeot Melicla law ~ts to accelerate the Ihift of the
lar;e1y foreignoQwned miaiag industry to domeslic (onlro!
lhrou,b tu. rebates lor complyiaa: cOll'lp3nies, aod tbe refusal of
new eoacession' .lad the ull:rr13te termination 01 uiSltng con­
cessions for noo·camplyina: entcrprises. It is l:goifiCllnt th31 U1c
objective if not ucluiive domtstic Q'A·nership, but mcrrly effec.
tive: domesric conuol throuab owncf\hip of at kut SI pcr Ctnt
of the eqIJily,
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put-lie fin_lnt"t tr.,m 3~ro3.d. could c:uily fL!ld. The foreign .
fLnn~. in turn, are able to sdI their know·how without
inculTing tny cJ.pit3..1 risk.

16. As local indumy in unckr«\'cloptd countries
up:lllds its ability 10 :lbsorb foreign know-how UDder
such. contr3cruJ! 3IT3:'!(!:emc:ots, intcr~t in their varied
J"OlC'nti~ilks is likely to spread. Jt may, therefore. be
3rrrorri:ue 10 <!evote continued 311entioD to the study
of the nllure and uses of these arranttmeots.

17. The 3uilUde of dc\'c:loping countries toward
foreign rrh'3(C invC'stors tends to Mcome more favour·
J.bk. :n rr('tgrcss in industti:l1 development widen::> the
ridJs in which foreign CJpil3l can become operative,
alone or in Cf).()pctJlion with domestic-private or
ruhlic-<nlcrrri~c. r:~rcci;llly where economic. develop­
ment rro~.r3mmcs altribute 3. substanti3.1 role to such
flJrci~n inveslment, governments become interested in
mCJsures Vi hich will attract the allenlion of foreign
entcrrri<,ts to the in~'cstment potentialities thus opened
to them ;lnJ bdlitate Iheir making their contribution to
the :lI.:hie\'cmcnl or the development objectives,

18. In thi\ connclion. &Overnments of capit31-recdv.
ing counlries 3re orc:ning in\'C'slment centres both at
home 3nJ in the major capital-supplying countries in
order not only to provide infonftOltion on domestic
conJllionJ.IJ\l,5 and regulations, but inc!'talingly in order
to bring 10 the 311eDtion o( potential foreign in\'estotl
'~r<'cific ;mas or projects in which foreign capital :\nd
\,noll..-how are ITqui~ vuJ desired.

19_ Econrnnic overheJd facilities, including specifi.
cally inJu~lr:.;d nt31cs,' and supplcmenury finance arc
m:llk 3uiIJblc by many &OVernmeDts in order to
reJuce the fin3Dcing burdens 3nd iDcruse the operating
efficiency of promising ventures. Here inu~rn;).[ional

flnJnci.l1 institurions. most recently the Ialer-American
~\'c1ormenl D3nk. are 3.\'a.iJable to provide kran capital,
dlrtCl\y or throu£,.'" nJ.tion:l.1 dc\-e1opment banks or
simiIJr institutions, for private in\'e.stmcnt projects.
. 10. ~tost or the industrialiLcd countri~s also provide
In\Uunc.c for medium- and long·term equipment loans
(fl\'f:, 10 l~n years. someti~s for lon~r periods) through
mOo.Mi~llons and exteDSlons of their existing facilities
for r~rort credit guarantee insur:l.J)cc. Howe\'u, th~se
schemes are speciJicaUy designed to promote national
e_ports, and therefore c:annot !tetve the needs of under­
dndnpcd countries for untied credits thal can be
u~ lor pur~ha!tes in :l.Dy country. There is therefore
YoI~.SPI't3~ m:crest ,iD. the feuibitity of esublishiDg
.;an L'tcmJ.hon~t credit InSUr:l.J)a: scheme. The cre3.lioo
of sU(h a sc~me would n:quire br03d agrttmcnt on
c:n:nrIC1 problems of rales. Co\·ct:l.ge, etc.• aDd would also
ralo,e t."Ie problem of t.hc provision of the uadcrlying
crcJll\_ A fiat appr~h 10 thc:!te problenu may be
throu&,.'1, blb:euJ aDd regiorul schemes, u indicated
h)- t.ie In:ercst in thi~ subject shoYo'n both Yoilbin the
[urC'f'Cln Common ~brkct and the Economic Corn­
m/\\lnn fOf Eur(l~.

. 21. Tax concessions continue to be widely offered
as relic( :l.Od incentive measur~s both to, capital-receiv.
ing and capiul-supplying countries. In some of the
latter, reccnt bJ.b.nce-of-payments diHiculties bave led
to a narrowing·down of such tu concessions to foreign
in"'estments in under·developed countries, while deny­
ing them to operation!!. in developed countries, Ihus
greatly increasing their inceDtive value for the fonner.

22. The barrier 10 foreign in\'estment which is per­
h:l.p5 the most difficult to overcome is that raised by the
investor's apprehension of non-business risks. This is
not a matter which can be defined in concrete tenDS.
It resides chieny in the estimate by individu:l.I investon
of the future altitude 01 governmeats towards foreign
capital. lIere again, the existence of a development
programme, setting out the role allotted to foreign
private c3.pital within the framework of long-range
economic, and in p.. rticular industrial, development, lJ1.ly
go far towards alleviating m"ny of the foreign investor's
uncertainties reguding his position vis-a-vis the domestic
priV:l.le and public industrial sectors, In addition, the
develOflment of a framework of modern commercial,
financial and administrative laws and institutions within
which industry can operale efficiently and securely
can greatly enh.:lQce the attractiveness of investmeDt
projects by reducing the area in which business risles and
potentialities are not amenable to advance calculation.

23. As regard.. the more specific risks of a political
nature, many governments have proffered assurances,
either unilaler3.lly or through bilakrallreaties. designed
to reduce the likelihood of expropriation or of lesser
impairments of investors' rights and to assure them of
an adcq\l:l.te m:oursc if such impairment should occur.
foremost among Lhc former are investment insurance
schemes which are at presenl available for investors from
the United States. Japan and the Federal Republic of
G~rm~y. While their possible adoption is currently
belDg discussed in several other capital-supplying couo·
l~e~, their present geographical coverage remaios so
limIted thJ.t a number of schemes for the establishment
o~ an intema:ion3.1 guarantee fund possibly tied in
Wl~h the IDR.o hJove been put fOt"Nard by public and
pnvate agenCies,

24. Numerous proposals have also been made to
negotiate m~ltibter~ inve~tment charters, 00 a regiooal
or world-WIde baSlS, whIch would codify the basic
guat:tntccs under which foreign private investmeDts
could .~rate. Yet the obvious difficulties, not only
of actllevmg bro.:ld agr~ement to a single set of meaning­
ful ruin but of secunng treaty commitment to these
!U1es by many governments, have so far prevented the
Impkmentation of any such proposal.

25. A m?"e neX,ible approach has thererore been put
forw~rd which would aVOid the problem of agreeing on
a un.ifonn ~t of substantive rules, aDd wouJd instead
provll1e ;lQ Iftternatiooal forum before whicb the investor
and th~ gover~ment could seck adjustment of disputes
that _mlV!l ,~':Ise belween them. Such a forum could
provu1c faCilities for eot.:iJiatioa as well as arbitration,
an order to offer full Opportunities for negotialed
~ulemcnts before disputes are handed over for outside
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decision. Numerous proposals f\lr the organization of
stICh machinery have been formulated by intergovern·
lfIto.u( and non-governmental or.;anizalions and arc
curreotJl under discussion.

26. The inquiry undertaken by the Secretary·Gene·al
0:1 this question in pursuarce of tbe underlying
ltSOJution has confirmd a widespread ioterest OD the
part of governments and privatJ. circles in examining the
possibilities of such a recourse either to existing arbHral.
bodies, such as the Pennanent Court of ArbitratioIl, or
to new facilities which could be made generally avail·
able, possibly under the aegis of the United Nations,
withal!t the need for the conclusion of a special multi­
lafCraltreaty.

27. Evidently the time is not ready for final aclioD
in Ibis field. What appears to be desired at this point is
a s)'1tematic and co-ordinated study of the many pro-

pos;lls put forward; an analysis of the technical problems
involved; and an authoritative survey of the recep­
tivity to the various possible solutions on the part of the
various gO\"ernments concerned.

28, For thi· task the United Nations appean to be
widely considered as an appropriate !.>rum. On the
basis of the results of such a study, it may then be
pn$Sible to consider an approach to the setting-up uf
faciliti~s for conciliation and arbitration, at first per­
haps simply by the composition of a panel of experts,
to which parties could bave free access as and wl.en they
wiwed. As the arra.ngem~Dt proved ittelf, it could
be fonnalized and elaborated ty those govemD1~nts

which wished to do so, as regards both the organizaticn
of the arbitration and conciliation facilities aDd the
inclusion of advance commitments to thdr utilization
in inve:otment contracts, law and treaties.

CHAPTER. ]

COll.h'lctDal dukes for the channelling o' tC'Chnlal and muagerial bow-how ~m enlerprises ID LadoJlilrlallud
countries into enttrprisn in UJlder-del'elo~dCODDtries I

1. IN'nOOUCTION

29. '[he industrialization drive in the under-devel­
aped countries, though primarily dependent on the
mobilization of domestic resources, requires external
~lributions not only in investment capital, but also
In advanced technolog,iccl and managerial koow.how..
While traditionally both these factors have been supplied
togelher through the establishment of local operarions
by !ortign enterprises, increasing interest has deveP
oped in the possibilities of securing the know.how
d:vcloped in the industrialized countries without neees·
saruy according a major financial participatioD to the
foreign enterprise furnishinlt the know·how. These pas·
!ibilities are of interest as much to the Jailer enterprise,
....·here it is not able or willing to add 10 its know·how
c6ntribution a financial investment which would give it
a Substantial or controlling equity participation, as to
governments and ~nlrtprtneurs in under-developed
COUntries who may be politically desirous and financi<lUy
able 10 promote new induslries without foreign equity
conlrol or even participation. -

. 30. The purpose of the present report is to examine
m a preliminary way some of the contractual devices
"·hich oflen play a key role in channelling managerial
L,d technical know·how into lhe developmenl of
enterprises in the under·developed countries either io

, Tbc prc!tenl chaptcr has been prepared by Profcs.sor Richard
C. Pulh of Columbia UDivenilY SChool of Law, actin!:, as I

C'O,"ultanl to the fjsc.1 .nd financi,,1 brlnd. of the Departmcnt
cl Economic and Social Affairs.

Prorcs!or Jack N. Behrman, of Ihe University of Delaware,
.I~ acr.ia, IS a consultant to the Secretari.t, contributed mate­
ria.l1 uKd iD the preparatioa of section J of tbit mapter.

conjunctioo with or independently of an equity invest­
ment.'

A greater understanding of the~ devices and the
part they are capable of playing in stimulating industrial
development i.i the ne«ssary tint stage of aoy eOMpre·
heo~ive study of measures w:~cb may be adopted to
promote aDd facilitate their use.

31. The categories of contractual arrangements.fOl;' tJoe
now oi know·how to be discussed in this report include­
the following:
. (a) Technical services agrt~mtllU, unde: whieh

techoical inf<.rmation and semccs of techmcal per­
soonel are made available by an enterp:ise in a deve1·
oped country to an affiliated or independt=nt enterprise
in an under..cJevtloped country ;

(b) License agrtemtnJs, under wnich, typically; a
know-how-supplying enterprise, the Iiccnsor, grants ~o

a know·how·receiving entef?rise, the liccnsee. certam
rights to make use of patents. trademarks and/or un­
patcnted inventions, proce5St.s and techniques in con·
nexion wilh the manufacture wd sale of products by the
licrDsee in spcdfied areas;

(c) £nginun'ng and corutruction Qgrttm~lIts, under
which technical and managerial know-how relaling to
the desiga and construction of facilities required by an
entelprise in an under-developed CO\D1try is made
available to it by an enterprise located abroad;

• A consideuble role in the t~llJer of such how·bow is of
course played by bilatcral .ad multil.lcul ledu;.ical as.sistance
pro&fammes, :n wen·.s by nation.1 aDd intef1lalioll.1 devek)p­
meQI institutions. For a discussion of tcchnolol:ical and mau.
lerial know·bow provided under tlle Uailcd Natiou technical
Js.!o~tance prOl:ramme. sce Olliciol Rtrord, 01 Ihl' Economic
ol1d Sociol Council, ThitlY-UCOfld SUllon, A'''II'.ff'S, .,cnda itetll
11, documcnt EIHH, paras. 5~-71.
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(J) .\farl(l~·rm(,1ft contract!. under which operational
("l'nl(C"1 (If ;,n cntcrrri.;c (Of onc P;I]~ of aD cctcrprise)
~hdl v.oulJ (\t!lc~ise be c:'I:crci!otd by !.he bo:ud of
dirc,:M\ (\r nl.lllJ!o'=as n:amed by ils o.....ners is vesled iJ:
an mJqx'nJenl f')r affilialed foreign enterprise;

(..) CC'1fIf~·tJ fur rh, t'ZpllJf,ation of minUQl
UJ''flrrn llctv.ccn fo!t'if:.o cnterrrl~s and rhc so\'C'ro­
m('nI' ('If unckr-(k\,C'!0red countries or their inslru­
ment.l1itlc5, under .... hich the foreign cnlcrpri~ makes
O1\'3il3"l.: the know·ho...· (and or:,n rhe npi:.1l as well)
fC'luircJ 10 carry {'out all or certain aspects of a pr~

~r:lmme fror the cllplorllion and dc\'c1o(lmcnt of local
mifl( roll rnour~·cs.

32. While di\'i~ion of these conlr::aclull devices iolo
C:l.l('~roties under bhcls such 3S these is dictated by
.1n:llytical requiremenls, it is csscntiJl to :In understand­
ing Ilf the fklihilily of these arrangenlenls to emphasize
that this divi~ion is, 10 some elltenl, an arbitrary one and
Ih:at in pr:actice it is impo!isible to dr:lw h:ud·:md·fast
line~ betwecn the~ c:atq:ories,

33. In bct. then: is a spreading gamut of cant rac­
lu::&1 JC'\'kc~ which arc almoo;t infinitely flexible and
.... hi.:h C;/.n he :ld,lp!cd wilh ::& hi#! degrtt of dficiency
10 .... i\lcly di~'cr~ eirtum~t3nces. A p:u1icular agrtCmcnl
unrlcr which mJ.n:l~eri;'\l or lechnical know·how is
tran'frruJ may. ::&nd in many C3\CS will, involve elements
found in more thJ.n onc or lhe c:l.tegories hlere delineated
fpr di",ussj{ln purpotoCs.

H. Thu~, for el3mple. it is common for a single
3!':rermrnt bct ....'ren a finn in an indusui:l.!izcd country
,lnJ an indrren&nt or affiliated enterprise in an under­
Ik\clC'('Cd country 10 rrcwitk for the liclellsing of p::&lents
.lnd Ol!'ler indu~rbl rrrorerty fithls 10~lhrr ""ith the
furn:\!li:l~ (If t('chnical scf"ices in connnion with the
ill,lal1.\:ion of the neem,Hy pbnl. the surc=rvi\ion of
t~c m,1nul:teturinl: rrocc\s, and the mJr~eting of the
nl,~nuf.t:lured rroducl. Agrtemcnts covering the enrineer­
in~, de\i~:'1 and con\trtlclion or m;lllu!3cturing f3cilities
:tl\n (\f:cn rro\i~e for the furnishing of manageri3)
~I'\i.e~. A ,in[:!e agrrem<:nt or a series of agreements
n:,l)' rro\'id~ fC'r ttle surcl'\'i~ion ;lnd control o\'er con·
,:ru.:l;\'n ,lnd cquirpin~ of :1 pbnt; the granlinl: of
r.l'cnl, kno.....·how and Irademark licences; the supplying.
('ot rc1J,led ItchnkJl ,\.\SislJ.nce; 3lId the man3£emcnt
(\f t~e kno.... ·hO\\··recehinF: enterprise by the know·how­
,uji'l~i~g en:erpri<,( under a manat:ement contract.

A. 1;11"",··11"",' cnnt"Kt.r tu a/t('rNJr;\'~J

t!1 ,quit)· ;1I\"Jtm('llt

~~ W1';ile it i, rrooJNy Cnrrtct 10 uy thai, in a
r~l.ljt"lrily of ca\("'. Contr.tClu:t! dcvicC\ under which
nln,~er:,,1 .lOO technical inow·hnw is mJde aV:l.il,lble
aCC~jan)' and rby a 'iiprificant r(lle in fJ.cililJlins
an in':,~mcnt (>f equity C:1ril3t by the surrl)ing enler­
rr:~ in t~ recciving enurrri\C, oftrn they have a
<j":..:i.l! \l::!ity :and im!"<"rt:l.nce bc.::&u'ie they scn'c
i="·!:rel':·!tntl) or 3:lJ ,l\ an ::&llern:tlive to such in\·cst·
f:l~r:t lhfl'\l;:!'l 1I':c,< contractu...1 arrangements. it is
r'''\l~!( In ~.hieve :l. now or kl\fN,··how tn enterrrio,cs
l:l \::'".~:r·&:\cll'j"Cd JrtJ.S in C3\CS in v..hieh the know­
~.,··.·",.(i';:'Iil; en:erprio;e m:ty be \In ....·illing or unable

to accept forcisn o'ft'nership or in which the know·how.
supplying enlerprise may be un... ming or unable to
m3k~ aD investment of equity capital.

36. From the point of view of the receiving enter.
prise. the use of contractual devices which permit
tapping the know-how resources of a foreign eDlerprise
without surrendering 10 it :m ownership interest plJys
an important role in coone;tion with the establishment
.:l.Ild oper31ion of enlerprises in sectors which are re­
served to public ownership or ownership by loc3l na­
tionals. Thus, for e;tample, such enterprises, through a
licence and lechnical services 3g.tCement, can tain access
to needed m::&nufacturing processes and technical infor­
mation, or, through a management contract, can obtain
the services of skillcd m:1nageriat personnel without
vio1:l.ting the principle of lOCal ownership nnd voting
control, These contracts for the supply of know-how may
be adopted in conjunction with loans from the know.
how-supplying enterprise or olher foreign sources with
the result that know· how and capital are obtained from
abroad but ownership is retained in local (1ublic or pri·
vate hands. Similarly. the use of these devices may be
impcmnt in C3ses in which the equity of the know-how·
receiving enterprise is held by local investors or by
local financing institutions which do not desire, or
which lack the entrepreneurial lalent and technical
skills m1uired, 10 manage the enterprise.

37. From the point of view of the $uppli~r of know·
how, a licensing 3rrangement is oflen the only alter­
n31ive open to an enterpris~which desires to develop or
protect a m:uket for ils products in an under-developcd
:lle:l., but which bch the c.'pital or personnel n:quired
to make 3 direct investment in local manufacturing
facilities, Through 11 licence and technical services agree­
ment granting 10 a local enlerprise the necessary righls
to m:lOul:l.cture and sell 3nd providing for the supply
of technicians when needed. the know·how-supplying
enterpri~e (:l.n gain ils objectives without a substantial
investment of c::&pital or personnel.

38. The management contract may also be highly
u\eful 10 a know·how·supplying enlerprise in this
contcxt 3S, in the usu31 C3se, it permits a participation
in the gross or net profits of the receiving enterprise
without .:lny iDvcstment of risk capital. Such a panicipa­
tion m:l.Y also be provided for in the case of the technical
services or the licene:: agreemcnt. but in the case of the
management conlract, the know·how.supplying enter­
prise h:ls the adv.lntage of a significant degree of
control over the management of the receiving cnlerpri'>t,
and is therefore in a much stronger position to influence
enterprise profits than if it .....ere supplying know·how
undc:r lhe typical services or licence agreement.

39. In a considerable number of uDder-developed
COUD!ries, the use of contractual amngemenls which
divorce managerial control or the suppl}'ing of technical
know·how from ownership have been particularly
signific,lnt in utisfying political ;lnd economic ~eds

in indu~tries in which there is strong opposition to
foreir.n domination,

40. Perhaps Ihc best enmplc is afforded by the
mineral exploilation area, in .... hich, as a result of popu·



.\&tEWIa Ittma 1 and 5 _ Doc:U'Dtllt £/3492 7

Iar sentiment against foreign domination, a growing
Dumber of under-developed countries have enacted
Itgisbtion providing that :1.11 mineral deposits are lhe
property of Ihe State and that only the State, usually
through a G:0vernment..cwned agency, may engage in
exploitalion. B«:3Use of lhe Jack. of local capital and
lnow-how, howe\'er, lhere is in most cases no alternative
open to the local government which desires to develop
local mineral resources e~cept to draw on the capital,
managerial and markeling know-how of large foreign
C:lltrprises. Accordingly, the modus vivendi which has
betn developed by these governments has been to permit
the go\'cmmental agency char&ed with the responsibility
for exploitalion of minerals to enter into contractual
arrangements under which foreign mineral enterprises
undertake 10 supply the capital and know-how required
for a programme of miner,31 exploration and develop.
ment in return for a participalion \¥ith the local govrm­
II1tn! in produclion or profits. (n substan~ lhese
arrangements often do not differ greatly from tbe tradi­
tional concession agreement. There is, however, one key
difference - under these contractual arrangements,
unlike the traditional concession agreement, ownership
of the minerals extracted and the right of uploitation
are rescrved by the local government. This difference
is of great practical importance, as it enables tbe
local government to draw on foreign capilal and know­
bow without conflicting with legislative requirements
and popular sentiment in favour of local ownership and
toolrol over exploitation.

B. Contractual dtllices os concomit01lts
01 tquiry ;nllestmtn'

41. ContraclUal arrangements for the supplying
of know-how are commonly usd in conjunction with
~n investment of risk capital by the supplying enterprise
In the rec~iving ente:rprise, and Ihese arrange:ments can
have a. significant role in facilitating the now of such
capital inveslmeot.

42. The consid~rations which tend to encourage
the adoption of know-how agree:rnents tend to differ
d.epending upon whether the supplying enlerprise holds
a controlling or a non-controlling interest in the e:quity
of the receiving enlerprise. Most of the differences
result from the fact that. allhough where the know-how­
suppl}"ing enterprise enjoys voting control there tends
10 be an identity of interests between lhe supplying
and the receiving enterprise, where the supplying enler­
Pri,sc is in a non-controlling position tlle interests and
objectives of supplier and recipient of know-how are
often divergent.

J. Vu M/hen lortign enterprise holds controlling intertst
in local enttrpt ;$C'

43. There are a number of consilkrations which m:lY
favour the use of onc or more coolr;aclual devices as the
formal mechanism through wruch managerial or tech­
nical know·how j~ made available to an enterprise in
whose equity thc supplying foreign enterprise js to own
a controlling interest.

44. For example. the supplying enterprise will often
elect to make its patents and trademarks availaNe to
the new enterprise by means of a licence rather than
by outright assignment, in order to gain greater
protection against loss of control ovtr such patents and
trademarks in lhe event that it should lose control over
the local'enterprisc, possibly as a result of its bankruptcy.
seizure duriog bostilities, or a we of the controUing
equity to local intertsts.

45. A technical services agreement may be used
because it offers an alternative to making technical
personnel available to an enlerprise in an under-devd­
oped country on a full-time basis. When the supplying
enterprise cannot spare technicians full-time from its
other operations and when the receiving enterprise
needs such personnel only for limited periods, a
technical services agreement under which the foreign
enterprise makes available technical personnel ooly
when needed by the receiving enterprise may provide
maximum flexibility at least cost from the point of view
of both parties.

46. Engineering and construction contracts are
often employed because lhe fortign company which has
established and which controls the local enterprise lacb
lhe special skills required to design aDd build Ihe facil!­
ties required, and must draw OD tlle know-bow of CD&!­

neeriDg and construction firms in one or more of the
industrialized countries.

47. Iil cases in which a foreign enterprise owns all
or a majority of the equity of an enterprise in an under­
developed country, tllere may .also ~ exchange. ~onl.rol
or tax factors which create an IDantive to the UlJhzatlon
of one or more contractual arrangements for the supply
of k.oow~how. In cases in which local balance..cf-p:lY·
menlS deficits necessitate lhe imposition of restrictions
on the amount of profits which can be remitted to the
foreign shareholder as dividends, it may be that govern­
mental approval for lhe remittance of fees for esseotial
technical or managtrial services or royalties for essential
patent rights can be obtained. with relative case.

48. The tax: incentives to the use of such contractual
devices as licence agreemeots, technical services agree­
ments and management contracts ceotre on the fact that
liceoce royalties and fees for technical and managerial
services arc, as a general rule (proYided they are
reasonable in amount). deductible in determiniog the
net income of the receiving eDterprise subject to local
corporate income taxes. AccordiogJy, to the e~tent

that funds can be paid to a sharebolder compaoy iD
the form of royalties or fees rather than dividends, the
local corporation corporate income tax may be avoided. l •

I1 Such royaltin or fees may be subjm to iocome llles with­
beld at tbe lOurce iD the llDder4C'Ydopcd eouDtry. but such
luu ofteD ue IDwer than tbe corporate iocome tun aDd
"..ould oftCD be Imposed iD aD)' cue It an additional tn upon
remined dividendi. Furthermore. If lbere n a trtaly for the
a'lOidance of double tunioD btlween tbe country iD .....hicb the
supplyi.lll eoterpriiC is located aDd the COUDtry of tbe recei.,in&
enterprise, the dfect of 'ueb treat)' ..... ill otlen be 10 nempt !.he
royalties or fees from the income tues which wGU!d otherwhe
be withheld al tbe source prO'¥ided the licenlor has DO per­
maDcnt tslablishment in the source cOUlllry.
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49. The pos5ibl: taxcon~queoc:cs of these contractual
devices point up the fact that theft mJy be a significant
divergence of inlc~st between, on the onc hand, the
foreign entetprise supplying 1:oow-how to, and contlnl·
ling the operations of, the receiving enterprise and,
on the other hand, the government o! the capilaI·receiv.
iog country, which will norm:aUy act as the defender
of the inlc~slS of any local minority sha~holders as
well as of its own direct interests. The local government
will, through its appropriate !lClttning body, object to
any amUlgement c:lIling for the payment of unreason·
ably hish fces or royalties which would have the
dlee! of bleeding off as deductible expenses what would
otherwise be profits subject to local taxes and available
for distribution to local shareholders. Similarly, the local
govemment will decline to give its approval to a
contractual al'Tangement under which royalties or fees
in foreign currency may be so large as to constitute
an unwarranled burden on local foreign e,,"change
resources and may insist that some or all of the pay­
ments be made in local curreocy or blocked foreign
currency.

2. Us~ when fonign ~lIr~rpr;st holds Q nOll-<ontrolling
illt~rest in local enttTprise

SO. Many of the considerations just discussed are also
present wbere the mow-how-supplying enterprise owns
less than a controlling interest in the Voting equity
of the receiving enterprise. Here, however, there is more
likcly to be a divergence between the objectives of the
enterprise.

SI. For example, the know-haw-supplying enterprise
may wish to obtain a return on its investment in
the know-how supplied regardless of the profils of the
receiving enterprise, by making patents and know-how
available to the receiving enterprise under a licen~

i1greernent which will provide for payment of substantial
royalties gtared to the latter's production or sales. Local
participants owning 50 per cent or more of the equity,
however, may be reluctant to have the enterprise incur
royalty ehtlrges geared to the production or sales, rather
than the net profits, of the receiving enterprise. On the
other hand, in certain circumstances where the know­
how-supplying enterprise seeks to obtain additional
equity iD consideration for its supplying patents or
know-how, the know-haw-receiving enterprise may
prefer to pay royalties and fees under a licence or
technical services agreement to the know-haw-supply­
ing enterprise rather than to pay fot needed patent
ri,nts and know-how by granting to that enterprise a
greater portion of equity and thus a lfCater participation
in profits. .

.52. The management contract is often a particularly
useful device where the local enterprise is in need of
managerial assistance from a foreign enterprise which
owns a minority of the voting equity. Through this
device, day-to-day management !'ver all ~r one ph~se
of the enterprise may be vf.Sled ID a foreIgn enterpnse
which has the necessary know-how without vest~og
ultimate voting control in the koow-bow-supplYlOg
enterprise.

S3. Thus, where there are multiple panicipants, local
and foreign, in a venture in which no particip3m
enjoys voting control, the management contract ma,
be a useful device for YeSling clear I.:ontrol over Lb~

day-to-day management of the enterprise in one of the
participants qUi1lified to fulfil this function. Similarly,
in a venture in which SO per cent of the equity is
owned by the know-haw-supplying enterprise aod .50
per cent by an investor or investors in the under-dcvel­
aped country, it may be desired to vest managerial
conlrol in the fonner through a management contract.
Other devices, such as issuing two c1as~s of shares, one
class of shares having a single vote and the other class
multiple votes, are available to grant voting control to
a know-how·su:>plying enterprise which owns SO pet
cent or less of the equity of the receiving enterprise,
but the mi1nagement contract is often preferred by
local investors for the very reason that a specified degree
of managerial control may be granted to the foreign
manager withou~ the necessity of surrendering tbe vot­
ing control held by local shi1reholders over the board of
directors.

C. Rolt in training of local ptrsonntl

S4. One highly important feature of the contractual
devices discussed in Ibis report is the fact tbat in nearly
every Ci1S(; provision is made for the training of local
personnel in the technical or managerial skills called
for under Ihe agreement concen.ed. Thus, these contrac­
tual dcvicCl do much more than provide a means of
access to reservoirs of uperience and skills i1ccumulated
by foreign enterprises; they make possible the develop­
ment of such reservoin locally through the trainiog
afforded 10 an ever-growing number of local person­
nel in all phases of production, marketing and business
administration.

SS. The licence agreement and the technical services
agreement typically provide for the training of local
personnel by personnel of the know-how-supplyi.ng
enterprise on the premises of the receiving e:nterptlSC
and often at the plants at the supplying enterprise as
well. The training normally covers the technical aspe,cts
of production and in many cases will provide for tralmng
of local personnel in various phases of marketing.

S6, In engineering and construction contracts, he3\)'
emphasis is often placed on the maximum utilization
and training of local personnel. Excellent examples arc
afforded by the contractu.a1 arrangements re!ati~g to ~e
design and construelion of the three sleel mills In lod~a.
one involving the supply of know-how from the SoVlCt
Union, one tram the Federal Republic of Germany,
and one from the United Kingdom. In each case exten:
sive provision was made for training of Indian per~nne~
at the sile and in the USSR, the Federal Repubhc of
Germany and the United Kingdom.

S1. Management contracts and mineri11 eJ.p!o!tati~~
agreements also generally eaU for eXlensive t~I.Dlng f
local personnel and their utilization in poSItIOns 0

responsibility to the extent possible. In some cases,;
management contri1ct arrangement will be adopted 00
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supplier and recipient of know·how m~y, but oflen
do not, reDect the degree to which, as a practical matter,
the supplier is in a position to innuence or conlrol
the m::magement of the receiving enterprise.

62. Of the devices discussed, the technical services
Bgreemtnt generally provides for the smallest degrce
of formal control by the supplier over the man~geri;l1

policies of lhe recipient. On the pr01ctical side, ho'tllie\'Cr,
some measure of innuence over the manasement of
the receiving enterprise almost necessarily follows from
the fact that the tcchnic~ services supplied 41re hiGhly
.important to the recipient, and a~vice giveo by I~e
,uppiier', technical personnd beanng o~ man;lgctlal
decision, of tbe recipient will seldom be disreg:uded.

63. The licence Igreement involves a considcrable
number of cootrols over the lice"see's management,
most of which are in the form ol various sanctions
which are brought to bear in th~ event t~at the
liceo5tt fails to utiliz:e the licensed nghls effectl\'ely or
fails to fulfil other obligations iJ!Jposed by the licence
Igreement. ln some cases, limited positive c~ntrols a~
retained by the liccnsor-for ua":lple, the light t~ (11

the licensee's prices. Where the lictncc: IUJIoU tll~lS
to a process and • continuing Oow of k.ttow-how With
respect to improvements which are eSS:C:l1ial to the
liceasce', operOltions aDd where the lIcence 4gree­
ment is terminable by the licensor, it is apparent that
the licensor may, on the practical level, enjoy a very
considerable influencc over the management of the
licensee.

64. In many engineering and construction contracts,
the supplier of know-how is r,ranted broad conlrol ~nd
final decisional authority with respect to the deslg.n,
construction and equipping of the facility. This. control
may be: limited to the period of actu31 constructlo~, .~ut
more commonty it will also e"tend 11 kast to a.n lnlllat
period during which l?Cal person~e1 can be traIDed. Jn
many cases, the (Ortlgn enterpnse. selcc.ted to. super.
vise the engineering and constructlO~. WlU malnt.31D '"
continuing relationship with the rtet.IYlng enterpnse as
a supplier of technic011 and managetlal know-how, and
perhaps of capital as well.

65. Under the m:m3gement contrOlct, broad mana­
I;Crial control over all or certain phases of operations is
often vested in the know-ho",-supplying enterprise on a
semi.permanent basis. The degree o( control varies from
contract to contract. Thert is generally some shJring of
managerial conuol between the know-how·supplying
finn, which is the manaGer, and the directors or other
representatives of the owners of me equity of the receiv-
ing enterprise.

66. The mineral exploilation agreement generally
i.n.volves a grant to the know-how·supplying enterprise
of br03d managerial CODltol over elploration aod
development operations on a rtlatively long-term basis.
The party in the underoodeveloped country benefiting
from tbc foreign know-how-in most cases me- local
griVernment or oDe 01 it, instrumentalities-ohen owns
the miner~ls removed and is ultimately rtsponsible
for all m.IDeral elpk>i.t~tiOD, but retains little dirC('l
control over day-to-day management. Tbe underlying

D. D~grtt of itlfluttlct t~trciJftl by k.lIO~·rupplyitl'
ttl1trpriur OVV mON1g~riat policitJ of Jcnow.JIaw.
rtceivitlg ttlltrpriStJ

.58. When an enterprise iD an iDd~lrializtd COU1ltJ'y
supplies needed technical or m:magenal blow-hOW to
an enterprise in an uoder-developed country, the form,er,
if it does not own a majority of the latler's v.o~g
tquity, will generaJly seek to prot~t~. and m~
the return on, ils blow-bow by OblalnlD~ ",me. ~J,t
of inDucDCe or control over the mam.genal ~lIcles or
the receiving enterprise. Even if the ~upp~ylD~ enter~
prise owns all or a majority of the eqwty, It will .o~ten
seek to gain some contr",ctu",l cOD~rols over ~e reclplent
enterprise as a means of sC(:unng protecl!0n .should
the lauer at a later date dispose of its controlling lnterest
10 local interests or to others.

59. The receiving enterprise, if not cont~~d. by the
supplying firm, will norma1J>: seek to ~n1mlU ';he
degree 10 which the supplymg enterpnse may u:'~

fluence or direct its managerial policies, although 10
some cases, for e"",mple, an enterprise owned by I~al
investon having no interest in management, I.he rtcelV~

ing enterprise may be eager to surrender Wide mana­
gerial functions to the foreign manager.

60. ID a particular case the cootrol retalio.nsh.ips uhi­
mately adopted will, of coune, reflect the obJ~hves and
the relative bargaining positions of the partles. 1bere
are, however, some definite patterns of c?ntrot arTange~

ments which are commonly encounlered LD the contr~c­
tua! devices under discussion, and onc of the major
respects in wbicb ,be categories of devices selected for
discussion are distinguishable from cuh other is the
degree to which, generally speaking, the puty supplying
the know.bow is empowered under the terms of the
agreement to uercise control or influence over the
management of the recipient enterprise.

61. The terms of a particular contractual arrangement.
however, do not n«:cssarUy, or even most frequently,
teU the whole story. The problem of control exists OD
two levds, the formal and the practical. The controls
Provided as a formal matter iD the agreement bctW'CtD

for a limited period, with the thought that foreign
man<lgerial control will re dispensed with ;l.S soon :IS

the local personnel have acquired sufficient knowledge
and experience to be in a position 10 ;lssumc lull
roan:lgerial responsibility i even in the case of rel:ltively
long-term management contrDcts, there is a marked
tendency to maximize the training of local personnel
for key po~tions and to use them in such positions as
early as possible. Through the training made available
under a management contract, IOCill personnel aD be­
come ~kilted in all aspects of fUMing an effed4ve busi­
ness organization, including personnel administration,
f1O.ance, advertising and all phases of marketing. Such
personnel will Dot only rapidly :1cquirt the skills requir~
to occupy positions of responsibility in the enterprue
concerned, but they will, as they gain experience, add to
the reservoir of local entrepreneurial went whicb CID be
drawn on to organize and manage other new and
unrelated enterprises.
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2. TEOINICAL SERVICES AGJtEEMENTS

A. GeNral conridtrtJIioflS

71. Of the contractual devices for the transfer of
techoicallrnow-boW', tbe ODe which is most flexible and
,",'Nch has the widest range of utilil)' is proba;bly .me
technical services agreemeol. In the interest of. sltIlplify­
ing analysis, the technical services agRement 15 tIe~led
as if it involved only the furnishing of lechnical seCVI~
and data. It must be borne in ntind, however, that ltl
the great majority of cascs agreements providing for
technical services form part of broader arrangements.

law or contract, however, typically provides a highly
detailed framework oC rigbts and duties within which
the foreign company must operate under the watchful
eye of the respons.iblc government agency.

61. It is important 10 visualize clearly the control
impUC3tioDS of these know-how arrangements, which
exist quite independently from the coolrols DOnnaJ.ly
associated with equiry participation. Even where the
{oc:igo :Dlerprise has no, or DO decisive, capital partici­
patJon. It may. through one or more of these arrange.
ments, still cJ.ercise a substantial measure of conlrol
over the operations of the local enterprise. Thus, what­
ever objectioDs It'lay be ldt 10 exist in the political
and economic fttlds to foreign conlrOl over domestic
enterprises are DOt wholly eliminated when: a domestic
majority is s«u~d in the ~quity capital of the entclprise,
but where foreign t«h%1lcaJ or managerial know-how
is acquired und~r a contraclual arrangement. Often,
however, Ihe deu.re of the parties or the requirements of
local law or policy Ibat a venture be identified as a
"local enterprise .. will be satisfied by local ownership of
a controlling equily participation while the know-bow
arrangement will serve 3S the device for reconciling this
nee~ for "localization" of tbe enterprise with the
dc:slte of the knOW-haw-supplying enterprise (and dlen
of the know.how-rcceiving enterprise as weD) for a
~egrce of control by the former over tbe lauer', opera­
tIons.

68. !he ~ntrols over management of Ihe receiving
enterpnse which are vested in the supplying enlerprise
under even the most far-reaching of these agreements
howev~r, are distinguishable from the conlrols associ~
~(ed WIth a majorily cq:'ity participation in al least three
unportant respects. Fint, while the controls acquired
by a supplying enterrrisc as a result of a controlling
equity panicipation are a permanent featUlC of that
panicipation, the controls proVided in know-how agree­
ments can be, and often are, sel up to have a limited
duration, perhaps 10 coincide with the period of time
required 10 train local persoonel 10 assume the lechnical
and mnnJp:erial responsibiUtl:s concerned. A second im·
portJnl difference is that, under these contractual ar­
rangements for the supply of know·how, controls exer·
cised by the supplying enlerprise over the managerial
policies of the recipient an: limited in scope,' and thus
fall short of the virtuaJly complete managerial control
vested iD the owners of the enterprise equity. Under the
technical services agreement and the licence agreement,
any controls exercised by the supplying over the receiv.
iDg enterprise will usuaJly be narrowly circumscribed
and, even in management CODtracts, construction and
engineering contracts and miners.! exploitation agree:­
ments, i.n which broad managenal powers may be
ceded by the receiving to the supplying ent:rprise,
residual and ultimate powers of control resl With the
board of cfireeton or other representatives of the sha~
holders, who may at any time terminat~ the ~t!actual
arrangement, subject onty to a po5.S1ble liablh.ty for
payment of dA.ouges to the suppl)'ltlg enterpnsc. A
tbird difference belween the controls as~i~ted with

'. _ ..... l...:w-o:_ ..-t ,hI'!. cnntrolJ which may be

provided for in a know. how contract is the high degree
of flexibility afforded by the latter. The control mecb­
anisms relaled to equity ownership, which are nor·
mally speUed out and regulated i.n detail by the appli­
cable commercial law, are commonly quite innexibJe
and innovation is often discouraged by the applicable
legal and adminislrative framework. Contractual arrange.
ments for the supply of know-how are nOI so «stricted
and can, tberefore, be individualJy fashioned 10 provide
an allocation of managerial responsibility, in scope and
duration, which wilt best suit the needs of the partici­
pants in the particular enterprise.

Condusion

69. Contractual arrangements for the supply of
know-how by enterprises iD industrialized countries
have.already proved iD numerous cases to be bighty
dfec~ve me.ans. of c~a.nDe~g foreign managerial and
tee.hOlcal sti~s Into mdusttlal enlerprises in the devel.
0plllg.countnes.. These anangemenls have proved useful
~ III ~aellon wi~h ~be acquisition by the supply­
Ing ente.rpnse of a maJOnty or minorily participation iD.
the equity of the receiving enterprise and jndependent­
ly of any such investment In particular, these arrange.
men~. under which the supply of know-how may be
fu~c~onally and logically divorted from any owner.
shIp mlerest, may play an impartlat role bolh economi­
cally and polilicaUy, iD helpltlg 10 resol~e the dilemma
posed. to the governmenls of many under-developed
countrie~ by ~e nece~sily for drawing on know-how
and caJ:)Jta.l, which c~ In practice only be obtained from
~nterpmes abroad, 10 order to establish local industries
ID a~as o~ economic activity which are by law c.nd
pU.blic senbmetU reserved to local oWDe~bip, public or
pnvate.

70. !he categories of conlractual arrangemenls dis·
cussed In the present report are hy no means exhauslive.
~atber,. they have been selected with the objective of
illU;Slrallng the' remarkable flexibility of the devices
which can be adopted to facilitale the flow of know-haw
inlo developing countries. We are not dealing with
contractual arrangements which have become fOrJOaliz.ed
in contents or use. These arratIgemenlS have thus Car
displayed a remarkable capacity to adapt to the myriad
of complexities, permutations and special circumstances
surrounding the founding of fledging enterprises in
under-developed areas. 10 this flexibility lies much of
their promise for the future.
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For example, technical' services are commonly :alled
f.or iD. connexion with a sale or lease of machinery, a
licence of patents or know-how, an engineering or
construction agreement, and a manO!gement contract.
Accordingly, there is in practice often a very considerable
overlap betwccn the technical services agreement and
the other contr<1ctual devices examined in the present
report.

72. The technical services agreement is utilized in
every area of industrial activity. The types of services
supplied and the purposes for which they are made
aV3J~able art: almost limitIess in their divenity. The
sc:rvK:tS may be those of scientists, enginecn, :lrchilects,
production technicians, or market analysts, to name but
a .f~w. The purposes for wbich. such services may be
utlhzed cover all aspects of.3 business enterprise. Thus,
a particular agreement may require the know·how­
supplying enterprise to render technical services in
coonexion with the design and COQstruction of plant
and equipment; the purcbase of nw materials, supplies
aDd equipment; sales engioeeriog, technical advertis·
iog and aU other technical phases of marketing. The
label .. technical" services is used, but the range of
the artas in which sucb servicCl are utilized suggests
the bct thal such services are closely and often inextri·
cAbly bound up with Don-technical aspetU of manage­
ment and, accordingly, technical and managerial assis­
tance are often part of a single know-how package made
available to the reeipient enterprise.

13. The n.tent 10 which technical services from a
fORign enterprise may be necessary in various phases
of an industrial operation established in an under-deve1­
oped country will, ot course, depend in considertble part
upon the compledty of the maoufacturing process
involved. A plant for the manufacture of basic textiJes
should require far less initial and continuing technical
assistance than a plant for the manufacture of elec­
tronics equipment The extent of the need for tech­
oical assistance will also depend to a coosiderable
degree upon whether the local economy has reached the
stage of economic development whicb permits it to
supp.ly a subst~ntial portion of tbe technical personnel
reqwred from ltS own labour resources. Even if there is
an a?"ple supply of weH-trained technicians, however,

·lb.e ~ntr~uction of a new manufacturing process
Will mevltably n:quire some technical assistance and
ttai.nin~ of local penoncel by personnel of the enlerprise
which IS supplying the patents or know-how with respect
10 the new process.

74. While a techni~ services agreement win often
accompany an equity investment, it may be a particu­
larly useful device for the dlOlwing on the know-how
resoun::c~ ~f a rum J:laving no equity participation ia
the n:celVtng enterpnse. ThUs, the technical service:s
agreem~nt may be especially valuable ia the case of an
enterpn~ establisbed in a sector which is reserved for
ownership by the government or nationals of the under­
~veloped. country. An eumple is afforded by a tech.
mcal SCrYIces agn:ement enten:d into by a government.
owned company in Colombia, Empresa Colombiana de
pttr61tos. formed to administer a petroleum concession

which, after operation for some thirty-two years by a
foreign company. reverted in 19S1 10 [he Colombian
<:iovernment upon terminatioD of Ihe private conces·
Slon. Tbe agn:ement. executed with a Colombian sub­
sidiary. of the former concessionaire, provided for the
supplyln, of lechnical pe~onnel in rerum for Rim·
bumment of the direct costs incurred plus a fixed per­
centage of lhose COSIS. Because the ag~ement aHorded
certain administrative powcn to the know-how·supply­
ing firm, this ag..'"eCment also illustrates the common
overlap between the technical services agreement and
the miRa~ement conltaet. Significantly, the agreemeot
was termtnated after three years by mutual agreement
as a result of the f't'ctiving enterprise's :lbility to lake
over completely at that point.lI

7S. In addition, the technical services agreement may
be ~etul to In enterprise in an under·developed coun·
try whicb has 10 draw on the lechnical services of a
number of enterprises in one or more industrially
developed countries. For example, a Mexican enter·
prise which manu(actun:s textile machinery and home
sewing machines and runs la iron and steel foundry
was at one time party to three technical services agree·
meats: one n:lating to manufactu.re ot textile machinery
with one Japanese company, another rel:lting to sew­
ing machine manufacture with another l:1panese com­
pany and a third n:laling to the iron and steel operalion
witb a United States company.1t

76. While in some castS a technleal scrviCts agree­
ment win provide that the technical personnel wiD
be supplied 10 the tnow-bow-rectiving enterprise as
full-time employees for as long as they are needed.
it is more common to find tlIat the agreement provides
for the furnishing for limited periods of technical per­
sonnel of Ihe supplying enterprise whose employecs
they remain. Thus. ia most cases, the supplying of
technical penonnel of an enterprise in an industrially
developed country under such a contractual arr.:tnge­
ment serves as an alternative to making such services
available through employment or the personnel con·
cerned by the receiving enterprise on a full.time b:lsis.
From. the point of view of the supplying enterprise,
techOlcal personnel are often too valuable and an: in
roo short supply to permit tlIeir becoming full-time
employees of the receiving enterprise.

77. Funhermore, the need for services of such per­
sonnel on tlIe part of the rtCtiving enterprise can usually
be mel if such penonnel are made available (or rdltively
Ihort periods, but on a flexible oosis. The need for such
lecJ:nical strvi~s. is, of course, parlicularly intensive
dunng the begtnnUlg pha.or.e of a aew project and while
local personnel are being trained. In this situation. the
n::e& of ~tb p3rties can oft:n best be met by a tech­
OIeal stmccs agreement under which the receiving
entetp~se may t;aU upon technical pe:nonnel of lhe
suppt)'lDg enterpnse as and when there is a need for

11 See Karma110ft'. COfllltry Stll4i" No. 1.10111' IlIt""otiOMJ
81Ui",n V,ftrU", 11'1 Colo","/•• t6-17 (N_ Yort. NO"I'ember
19S!-MC J'U,blimcd). ~PUed 'l'If' the CoIumtoia UnivcnifJ
ProJect 011 JOlnf IntentallOn! BIUil1CS1 Venlura

u 101", ''''UNIt/OMl Bd"'" V,,,tIlU'. Fritd·mlllft and KII.
lDmDU, Ed.t. (CoIlIm1)io UfliruJir, 'UII, lP61), r. '19.
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such s.cni(C1 10 ~oh'e particu13r problems. In Ihis way,
the suprl)"ing enterpri~ is enabled 10 make the maxi·
mum U\(' of its lechnical personnel and lhe receiving
('ntctrri\( is p,-cn :lccess 10 technical assistance when
it j\ m~t nccdt'd "'llhoul ha\'ing 10 bear the clroen~

(If r3)"ing the sabrits of such technical personnel on a
full· time b:lSis.

78. There is the added adv3nt3£c to the receiving
cnlcrrri,c Ihal, since throu}1t the technical services
3Frccmcnl it has acccu 10 forci~ technical personnel
~hcn nrcdcd, it un rnaximilc the rercenl:agc of local
national, who arc employed in po\ilions of technical
rc'ro",ibilily. This m3y be of spcci:l.l imporunce in
cer1ain undcr-dcYclo('l(d counlries in which Ic~.i.sblion

T"tri,rs to a smJlI pcreenl3I:e of Ihe folal number of
emrloyee\ or 10 :I sm:lll pcreenl:l~ of the total p:1yroll
Ihe number of fordf';O employees ~ho m:ly be hired
or the amount of the 101:11 p:lyroll ~hich may be paid
to such emrloyees. nUl, t\'en in the absence of such
IC'Fi\I.1lion. thue ~ill normally be impor1ant benefits
to .... )(h the know-how-\uprlying :lnd know-how­
recei"in~ enlerrri.-.c~ in slaffing the locJI en:crpri~ wilh
,I' m.ln)· Inc:'!1 nJlion:l1s :IS possible.

n. Cflnrt"nl, 01 ((chnical un'irn agrrrmmu

19. SWf't" of aJl;flant't. The nalure: of the technical
.-.cn·ice\ In t'C surplied will he spelled out in "Jrying
(lc~r(e\ of del3il in the :ls::n:emcnt\ and m3y cover one
or more of :I ~ide rans::c of difkrent ph:l~s of :m indus­
tml o~ralion. including the follo..... ing:
fa) A\\i\lJnce in connuion ~i(h loc:lling 3 site for a

fJctory ;
(h) A\\i\13nCe in connelion ~ith the en~incerin~ 3nd

dc\i~ Cif rl3nt and equirment ;
Cr) A\\illJnce in connuion ~ith the sU('ICn'ision of

Cnn\fruclion;
(J) Ad\'icc and a~si\IJnce wilh re\f'(ct 10 the kind. l)'pe

and hest sourtes of supply f(lf the purchasc of raw
m3:C'rials, suprlin Jnd equipment. In ~ome caSts this
3~\i~fance may lake the form of hJ\'ing Ihe ~upplying

cnfcerril(: Stn'e as an aGent of the receh'inF enler­
rri~e in the rurcha~e of raw materiab, supplies "nd
equirment;

(tl AHi\l1inCe in connuloD ..... ith enlarging productive
!.tcilit:es;

rJl A\\i\lance rdating 10 all ph3!oCS of production;
h:l AnJl)\is by Ihe surpl)"ing enltrpri\C of producls

manufactured by the rccei\ing enterpri~;

(Ill A\\i\t.llnce in connUlon ",jlh mJrketing anal)"5is.
nlC\ enpncering. technical 3\pc:ctS of ad\'er1ising :lnd
a.11 n:!':er rhJ~cs of muke!ing ~

(.) A~~il:a!lce in the form or the !ra;ni:lg of local
rcrVlnntl ('on the }oh and in t~lC: rbn1s of t~c supply­
in; er.t~rrri\C.

PO The maner of th( training of IOC.ll personncl i\ of
\j'tw.I l:nrnrl,tnce, It j\ nurl)' 31 .....3~·S in lhe hc\1
1:'I:cr(\:\ (If tv.:!'l r.Hti" tn rro,·ide IhJt the technical
\Cr'· I':" Cn:-LCcr:".ed arc 10 t'C \urrlied nnl)" to Ihe ulcnt
t!u: tramed kJI rcr\CInnd are unanilJble and to make

provision in the agreement for the tramlng of such
personnel by the know-how-supplying enterprise. Thus,
for example. Ihe aglCemenl belween a west German
firm ::lnd the automobile division of an Indian company
provides Ihat, during the period that adequalely trained
Indian personnel :\re not available, the German firm
will, to the eltent Ihat it is able to do SO, place al Ihe
disposal of the Indi:m company ~he required lechnical
personnel who \\oi1l tnin Indians in the technical a~pects

of produclion. The agreemenl also provides for the.
training in Ihe Germ3n firm's plants of Indi3n trainees.
10 be compcns~lIed on the same: b.:tsis as German train­
ees. 1S

81. Poymtnl. The payment terms in technical
serviccs Jp-ccments diner considerably. Where the
suppl)"ing enterprise has no equity in the receiving
enterpriSt. it will often seck to have the agreement
provide for a fce which will be geared in part to the
production or sales or, altem3tivc1y. the net profils of
Ihe receiving enlerprise. In this way, its compensation
is linked to the increJ\Cd t3rning power of the Keeiv­
ing enlerprise, presumptively resulting from the assis­
tance. The receiving enlerprise may be: rc1uetanllo permil
Ihe know-how-supplying enterprise to participate in
profits, but if the p3rticipation is modesl it may be: pre·
ferable to the pJymcnt of a substantial fee tied to pro·
duction or sales. whirh burdens the cost structure and
is payable even in the ab!;ence of profit!. Often the for·
mula adnpted will provide for reimbursement to the
supplying entity of its costs. plus a percentage of the
nCI s.:tles or a pcrcent3ge of the nel profits of the receiv­
ing enterprise.

82. When the supplying enterprise has an equilY
par1idpaljon, it may be conlent with an arrangeffiC'nl
under which it will be reimbursed for its costs, plus a
fjlCd fee or a fee eIpressed as a percentage of those
costs, In some ca\ts, it will seck nOlhing beyond its
c()<;ts and .....iII rely for a participation in profits enlirely
on its rights as ::l shartholdtr. In other cases, there
may be. 35 discussed above, tax or eIchange conlrol
con~ideralions which ere3te an incentive to .....ards maxi­
mizing the amount of Ihe know-haw-receiving tnter·
prise's profits......hich are drawn off by the supplying
cnterprise in the form of a ftt: for technical scrvices.
The appropriate local govemmtnt screening body will.
ho\\ever. ;lct to prevent abu~es in the form of unreason­
ably high fees.

R3. The technical services agreement will normally
define rather e:mful1y the ingrdients of lhe fec:. Where
the arrangement is for compensation in the amount
of cost plus a fee, eosl may be defined as out-of-pocket
el~ndilures incurred in furni.~hiog the strvices and
infnrmJlion plus a pro rata porlion of the genef31
o\'erhead eIpenditures auribut3ble 10 furnishing the
service5- and d;.tta. In order to prevent uch.:mge losses,
the supplying enterprise will often insist thal at least
the C050t portion of its compensation be repaid in Ihe
foreisn currency in which such expenditurc:s were made.

13 Joiflt Ifll,fMlilJfltll B.uifl,u v,",.,,,... pp, 466-474.
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When a percentage of net sales or net profits is also
included. the supplying enterprise m;ly Ollso desire Ihe
;r:reement to pro\'id~ protection :lgainsl exchange losse§
with ftSPCCI to this portion of the compensation,
illthou~h it will be more inclined to accept Ihe fixing
ollhis ponion in local cumney than it would lhe costs
YKurred in foreign currency themselves.

U. 1I1/1U~I1U ovt!r mo"a~rial potid~j of the r~aill·

inr tnttrl"iu. As a f:.cneral ruTe, the pure technical
stl'\'ices a!!-reement will not \'est in the supplying
enterprise any si!!nifie:mt conlrols, as a formal maller,
O\'er lhe managerial policies of the r«'tiving en!erprise.
Where lhe arrangement provides simply for the fumish­
ing of technical services on a basis of COS15, plus a
fixed fee or a stated percentage of those costs, the
~llppl)1ng enterprise will normally have no special
Inlerest in the m:magement of the receiving enterprise
or the extent to which it is profitable. Where the fee
provides the supplying firm with a participation in the
~ross proceeds of sales or in net profits. the interest of
the scppl)'ing enlerprise in the manL'lgerial policies of
~he recipient is. of course, increased. Generally, however.
In . t~e situation the supplying enterprise will be
satIsfied with :l minimum or formal controls over the
ma~ll£ement of the receiving enterprise :limed at en­
sunn!/: that dfective use wilt be made of the services
iupptied. The arrangement most often encountered is
tha~ under which the supplying enterprise has the
opllon to lerminate the agreement if the rttelYing
enterprise's production or sales fall below specifird
levels.

8S. The supplying enterprise may, however, be dis~
posed to extend the arrangement beyond the furnishing
of knOw-how and, in connexion with such an extension,
m3y seek to e~erche certain positive influence ovcr the
managerial decisions of the receiving enterprise. Whcre
the supplying enterprise has a primary interest in the
sale or leasing of products or machinery of its manu­
facture, it may seek 10 obligate the receiving enterprise
to pu.rchase or lease specified amounts of products or
machlR~ry over a period of years and, if not prohibited
by applicable antitrust laws, to require it not to purchase
or te~se comparable products or machinery f;om another
\Our.ce. In some cases, particularly where the technical
servIces are supplied in conjunction with patent, know­
hew or trademark licences. the supplying enterprise
may seek to exercise certain controls over the markeling
acti"ities of the receiving enterprise. Thus, unless anti­
trust restrictions stand in the way, the supplying com­
pany may require the receiving enlerprise to restrict
Its manu(actuft and sales to specified areas or 10 follow
prescribed p~icing policies.

. 86. While the formal controls vested in the supply·
Ing enterprise under a technical services a"r«ment are
?ften minimal, it by no means follows tha~ the supply­
mg firm does not in fact exercise considerable innuence
OYer the management of the receiving company. Many
rr:anagement decisions are so closely related to tech­
rlieal m:ltlers that those in managerial control of the
receiving enterprise would oflen be slow to ignore
th~ recommendations of Ihe foreign technicians on the

ground that they involved mallers falling .....ithin the
formal responsibility of those in manngerial control.

3. LICENSE AGR££M"EH'TS

A. G~ntro( considerarions

87. One of the most widely used contractual devices
under which technical know-how is made available by an
enterprise in an industrialiud country to an enterprise
in an under·developed country is the lieenc-: ag.rtemtnt
unde: which the licensee is granted certain rights to
manufacture nnd sell products utilizing inventions, pro­
cesses, techniques and other industrial property rights of
the licensor. These inventions. processes, or techniques
may be patented or unpatented. When unpatented, they
are often referred to as falling within the broad classi­
fication of" know-how" and lhe agreements under which
they are licensed are called" know-how" licences, as
distinguished from" patent" licences. In some cases the
agreement may involve a licence to use 3. patented
machine leased to the licensee. or a licence to assemble
or package, rather than a right to m:lnufacture. In
addition, a licence may be restricted to a grant of ri.~h!S

to manufacture with the licensor takins fand marketing)
all of the licensee's production.

88. In most cases, a so-called pOltent licence will
involve a considerable quantity of unp3tented or un­
patentable know-how. Indeed, it is probably a fair
generalization that, except in certain fields in which
there are basic patents which remain valid. the licensor's
know-how is normally more important to the licensee
than the licensor's patents rights. Palent and know-how
licences also frequently involve the limited righls to
use the licensor's trademarks in connexion with the
mnrketing of the licensed products.

89. Where complex industrial processes Me involved,
the licensor's inventions could not, as a rule, be effec­
tively utilized by the licensee unless he is al~o pemitted
10 draw on the accumulated knowledge and experience of
the licensor's technicians. The need for the services of
such technicians is usually especially Olcute where the
licensee is a new enterprise in an under-developed
country. Accordingly. the great majority of licence
agreements provide for the furni~hing of extensive
technical services to the licensee in connexion with the
setting up of manufacturin!o! operations. and relJ.ting
to such matters as the design and installation of plant
and equipment. lhe purchase of raw materials, and the
training of the licensee's personnel in all asptcts of pro­
duction.

90. For example, a United States company owning
a 30 per cent equity panicipJtion in an Indi:ln enterprise
for the manufacture of carbon blac1c has rntrred into a
comprehensive" collaboration :l~emcnt" .....ith the In­
dian company undrr which the United Slates company
a~rees to supply exclusive p:ltent and know-how licences
with respect to the manufacturing process; a non­
exclusive licence to sell the carbon bl:lck: in India
and certain other countries; the right to u~ the United
States company's tradem:uk; technical data on plant
and proceM design; :lssistance in purchasing equipment
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at'>r,,;uj; ~('r\"icC's (If technk::ll pt'r5onnel in conncxioo
\loilh rlJnl construction and pbnt openlion during a
SIJrt·ur reriod; traini0t: in the Uni1cd Slates for C'ogi­
ottrs nl the recci\ing enlerprise; aod direction of
opcnlions for;) one-)"c':lT prriod."

91. In :lJditio:1, the licensor is otlcn obli{:atcd unlitr
J. Ii.:cncc ;lpcc~nt 10 pro\id.: lethniC11 support for the
liccn~e in conncul,ln .... ith hj( markcling prognmme.
For cIJmrle. the licC'nsor may be required 10 do the
bJtic cn~inecrinb for projects on "hich the licensee
i1 .,iJJIOj: 35 3 surplier (If nl:lchincry, or 10 supply Held
lcchnkbns 10 ranidralc directly in the licc:nstc's
sales anl1 !oCn'icing programme.

<)2. Prn~;lbly the mO~1 pervasive incentive from the
roint of ,"icw of thc licen~nr comp:lny to enter a liccns·
in~ :lrr:tn~cmcnt Iloith an unreblcd enterprise localed
in :m undcr-de\'elorcd country is tn p.1r1icip.1te in the
rrofit re~uhin~ ffnm production and markelins of its
pwdUCI\ in the country concerned without having 10
m,ll" the ~uh\l:\nlial commitment of rersonncl. capital
:lnl! other rcs()urees .....hich mi/:ht be required for a direct
e4uity inve\lmenL AnOlhe. inducement derives from the
licen\nr's r.k!'ire 10 m:u.imi7'c the return on the invest­
mr.-nt rcpre\Cnled by lhe rc<;C:trch :lnt! dcvelnpment costs
incurred 10 d.:~'c1op ilS in\'cntions and know-how.

93. !n !'ome c:m~s. Ihe need tn lieen~e 3 IOC:l1 manu·
(..etuter rn:IY slem from the f3ct that the enterpri~

in lhe indll\trblized country h3S been excluded from a
rn3rlct in 3n under-de\'clopcd counlry prcviou~ly
dC\'cl"rcd by cxports a\ :l re~ult of the imposition of
imrnrt te~lrictj(lns 3nd duties. In other e3SCS. liccnsing
i.. a mran.. of dC\'c1oping 3 new rn3rket for 3 product
,ucce\,fully mJrketed by lhe licen~r elsc.....here. A
liccn\in~ :trranf:ement m3y be f'3rticularly \':1lu3hle as 3
mr.-:,n .. of en:lhhng the liccn~r and licen~e In dcvelop
.1 c1n\C IloNling rcl::uion\hip. and it often !otrves 3S
a rrcluJe to a pJrlr.m:'ip in "hich the local and
I,'rei~n comranie\ rep13ce the licence 3rr:1n~emcnt by a
nello' comp3ny .... ith joint equity p:lrtieipJlion.

9~. FrClrn Ihe roint of view of the licensee. the
liCC':xe a~r~cment .... ilI pro\'ide access to the licensor's
ralen". lno....··how. trademarks and technical <lsSi~lance

.... il:'Cut t~e Iiccn\ee's ha\'in~ to expend substantial capital
fund .. for de\'Clorment ef the processes or rrC'moticlfl of
J traJemJr't and. in many c<HC1, .... ithout necessarily
hJ\in: In ~urrender to thr surplier:'l portion of the c4uity
n·"'ner\hir. and thu\ a p3l1ieipJlion in the profits, of
Ihe lice:'\\ee en:erpti~,

?~. Often. ho.... c\·cr. Ihe ltctnce a~reement is an
:\JFJ:'\~t 10 the nbtJinir.f: flf :lfl equity p3r1icipaliofl by
Ihe li,eno;or cnmjlany in the licrn'Ce. The lieen\or may.
i:'l:.!:cJ. obutn an equit), panicipalion in exchan~e for
.1 r,l:enl nr kno",··how licence 3~reement. either by
te,ei\i:'\.~ :It t~.e out\el a rorttM of cquity for the
h.:en:e Clr hy t;,H in;:: rnpltin under the liccn,e a{:.rce·
::-,:-ot .:r~:~· 3:Ji:'l\tl~c ~:r.lJu:\1 f'urch:l\C nr equity shares.
II j\ o"t tl~u<u.11 fnr Ihe licen\Or In .Jh::lin an
Cll;I:y r.lt~iClj'l:l"':I :I' cnn<idcr:Hion for 3. cnntribution
"" r·llenl ri;:l':'\ .:IOJ, at the S3me time. to enler into a

licence ag,reemcnt with the recipient company covering
the licensing of present :lnd future de\'e1oped know­
how and the supplying of teehnic:ll assistance in ex­
change for :l. continuing rOy:llty or fee.

96. In the absence of a sutxt3ntial cquity participation
in the licensee, Ihere arC'. from the point of view of
the licenwr enterprise. certain risles in licensing know­
how or patents. The most !>Crious risk. and one which i~

eSf'l:cially acule in the case of a know-how licence. is
that lhe iieenSoCe enterprise, after having mastered the
littnwr's techniques. will lerminale the licence 3!!ree·
ment but continue 10 make use of the know·how ac­
quired without further payment of royalties 10 the
licttsor. While the licensor can gOlin wme protection
against this risk by including protective provisions in
the agreemenl. it is no doubt in the most secure position
.... htn as a result of its research and development pro­
gramme. it is able 10 supply continuing know·how of
substantial v3lue 10 the licensee. Anolher risk. is that lhe
licence will nC\'er produce sufficient royalties to enable
the licensor to recover the very substantial costs which
are norm311y involved in seeking out a suitable licemee.
negoliating the agreement. and supplying the technic.:\l
data and technical assistance required. Among the risks
10 the licensee enterprise are the danger that the royalty
rate will prove too onerous to permit profitable opera­
tions. and the possibility that it will be contractually
locked to the licensor and be thereby prevented during
the tcrm of the :1g,retment from obtaining licences
covering su:->crior competing products from other
licemors.

97. In mO!>t under-dc\'c1oped countries. licence agree·
m,=nh mu~t be approved by one or more governmental
screening agcncies. The del;ree of control actu311y
exercised by these agencies over the terms of a licence
agrcement volrie's widely. Typical of reslrictions which
may be encounlered. but which arc usually subject 10
frequent eJ.cr.-ptions in the case of desired invcstments.
arc the following: minimum royalties (not related to
actu31 produclion or sales) may nOI be provided for;
rO)'ally rates m;IY not exceed a stated percentag~.g .•
5 per ccnt; no royalties may be paid, if the licensor
holds a majorily of the receiving entcrprise's equity;
exrorts by Ihe licensee must be permitted at leasl 10
neif:hbouring countrics ~ 3nd purchase of required
machinery, equipment or components may not be
limited to lhe liccnwr. lJ

B. Conftntr of lictncr ogrnmtnt1

98. It is difficult 10 generalize .....ith respect to the
:>ro\'isions found in licence agreements. There are. how~
c\·er. certain b3Sic elements .... hieh are found in most
licensing :Jrrangements and which play a key role in
enablinc; the licence agreement 10 carry out efficiently
its function 3S a conduit of technical know·how,

99, Li,rn.fing on an excluJivt or n(ln~xclUJ;vt baJiJ.
Under a licence agreement. the licen~ee may be ~ranted

righls to m:lnufacture (or ;'lsscmble or package). use and

11 IbiJ.
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sdI on an e"e1usive or non-exclusive basis. Oflen a
panicular agreement will combine ao exclusive licence
to mORulaelure (and possibly la seD) in a specified
area with a non-e~dusivc licence to sell the products
concerned in a wider area.

100. Where there <Ire anu·trust-law restrictions on
the activities of a licensor, the licensor may be reluctant
to graot exclusive sales rights in an area Dot covered
by a patent monopoly. Thus exclusive sales licences
(DOt tied to trademark protection) in areas whicb are
not covered by the licensor's patents, or nclusive sales
Uetnces UDder agreements in which know-how rather
than patents is the dominant factor, often raise problems
for United States licensors. Up to now the European
licensor has been less restricted in granting exclusive
sales righls. but such grants have been commonly restric~

led 10 the country of the Iiceosee, any sales rights to
any additional territory being granted on a nOD-exclusive
basis.

101. Some major licensing companies follow a policy
of licensing a number of licensees in a foreign country
on a non-exclusive basis rather tban licensing a single
licensee exclusively. Under this approach, the licensors'
objective is to maximize returns through licensing as
'!lany licensees as possible, usually under standardized
licence agreements providing for low royalty rates. Li­
censing of multiple licensees in an under-developed
country on a non-exclusive basis is genera1Jy limited
to relatively simple products and processes where the
cost of plant and equipment is low. In most under.
deVeloped countries there will be few potential licensees
w.ho wiU be in a position to incur major capital expen·
dltUtes in connexion with a licence. Non...exclusive
licensing may be attractive to a licensee and to the
government of an under-dcvelopcd country, as the Hcen·
see's royalty cost and the consequent burden on
foreign exchange resources would be lower than the
royalty rate which would be eaUed for under an
e.Jtclusive licence. Non-cxclusive licensing.may be aUrae­
tLye to the licensor as, in general, it leaves him free to
develop marketing plans in the future without contrac­
tual restrictions. One United States company has joined
a.nother Uniled States company in a joiot venture to
lIcense panies throughout the world to produce and sell
a shOCk-resistant paper under patents issued or applied
!or in thirty-two countries and a trademark registered
ID thirty-five. The standard licence agreements which
are utilized provide for payment of royalties in the
amounl of 1.25 per cent of sales in United States do)·
lacs, plus payments in local currencies of travel and
l!ving costs of lechnical personnel made available by the
licensor. It

102. In most cases, however, as a result of the limited
number of potenlial licensees in the uoder-developed
e,Quntries, and as a result of the strong desire of those
lIcensees to be granted exclusive rights, there are strong
pressures toward licensing on an exclusive basis. Where
there is only one local enterprise capable of producing
the licensed product. the local governmental screening

I1 Ibid. (30 Oclober 1960), p, I.

body will generally indicate a strong preference, if not
impose an outright requirement, for an exclusive licence
la protect the loca1 enterprise from competition through
imports of products manufactured abroad by the licensor
or another of its licensees,

t03. Payment provisions. The basic cash payment
provided in the licence agreement is generally contin­
gent in nature and is geared to the production or
sales by the licensee of the product manufactured under
the agreement. Thus, royalties are commonly expressed
in terms of a filted amount for each unit produced or
of a percentage of the net selling price of products
produced and sold under the agreement,1t In some ~ases

provision is made for a downward rcvision of the royalty
rate as production during a pat1icular year increases.
An arrangement often sought by the licensor. but corn­
monJy opposed by t!le licensee and his government,
is to provide for a fixed minimum annual royalty
which must be paid regardless of tbe amount of the
licensee's production or Sales.

104. Often a licence agreement wiU provide for an
initial Jump-sum payment upon the execution of Ihe
agreement, which may be either a down payment to
be charged against future royalties or a fixed payment to
compensate the Ucensor for oUI·of-podet costs incurred
in negotia.ting the licence and for some of its research
and development costs. A licence agreement may also
provide for payments for raw materials, equipment,
compont-Ius for assembly or spare parts or for special
payments, ofteo on a cost or a cost.plus basis, for
any specific technical services rendered by the licensor's
personnel.

10S. Governmental screening agencies in the under­
developed countries wiU normally be particularly con­
cerned with the royalty rate and wiU insist on the
reduction of a rate which is deemed to be excessive.
When the foreign licensor and local licensee are affi·
liated, the authorities of the under-developed country will
usually scrutinize The royalty ratc ....ith particular care
to ensure that il has not heen set unreasonably high as a
means of avoiding Jocal profits taxation.

J06. If the royalty js payable in a foreign currency,
it may be felt tbat the ro)'alty rate wll1 constitute an
unwarranted burdeD on the local foreign exchange re­
serves, The screening agency may object in parTicular
to the payment of royalties for trademark rights on the
ground that tbe use of a trademark is not directly related
to the creation oC manufacturing facilities. Howe\'er,
where a trademark is well known, the licensee's right
to make use of it in its marketing programme may
greatly increase the domestic and possibly the export
market as weU. Thus, the trademark rights may con~

tribute directly to an expansion of manufacturing faci-

" Most fr~qucntly, royallics ar~ upre.ssN as 3 ptrecnlag~ of
sales of the lie~nsed products. Th~ r.:llcS vary widd)'. Onc u­
pert bas su"~sl~d that "g~n~rall)' srcaking. roya1ti~s nn£c from
, per cent for industrial products I() IQ per (('nl for consum~r

products". Sec Edslrom. M Foreign Lk~n,ing Dusinns Con­
sid~ralions a:1d Problems", in PNxuJincs Ollht J9J9 InJtillllt
on Privatt Irn·tJtmtnll Abroad. Th~ Soutbwtslcrn L~g31 Foun­
dalioD (Matthcw Btnd~r and Co., N~w Yorl:., 19$9). p. S4S.
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1,llc5 to meet the incrnsed demand and 10 ;lD carning
(If f"m:ipl elch~&e. In some cases, the exchange
3uthorilil:s mJ)' iruist that a portion of the royalty be
p:liJ in h'CJI cur~ncy or in forei&!1 currency whicb muSl
~ fcuineJ in the country in 3. blocked account

107. Where there is dJngcr of local currency de­
rrl:dJlion. the 'licensor may seek prol('(lioo by asking
IhJI 10}.1lly payments be uprc:ssed in fortign curetnc)'
or. more r:mly, by TClaining the right to be paid iD
I..nd oot of the hccnM'c's production. Where royalty
r.1ym..:nls nlU~t be in local currency, the liccn!>Or m3)'
Jhu loC'ck protection throu~.~ such dcvices as gold c~auses.

~1\IJ cqul\'alcncy clauses. ~r escalator cbuses In the
3~tCCmcnt.

10S. f)i"iJ;lIn nl jalts Itrritorirl. In virtually t:Vcry
li"n(c apccmc:nt there is, implicit or uplicit, a divj·
~i(Jn of lo3ks territories resulting from festfictions on the
fn:cdom of the licen'iCe to sell the licensed products in
;lre:lS oulside the: exclusive or non-elclush"e sales ter·
ritnry to .... hich rights are com"cyed in the l'Ig.rcement.
Oftcn .... here 3 licen'\(e is granted the non-c.c1usive right
tn ~elllhc hccn'\(d products in a wide tenit~ry, the Ii·
~cn\or nlay whh to retain the right to crant an e.e1usive
lin:n(c in part of this territory at a lalcr date to
annlhcr rarty, at ·~hich time the: licensee's righlJ to
!tell .... llhin that arta would uase.

IfIl). lhe licenstt iD the under-devtloj"led country,
\\hiIe rrimarily interested in m,uketing the licensed
rrnJucts ....ilhlO his OVo'n country, will also in most
CJ<oCS !ouk the rig,ht to develop an export rn.uht. The
f.lI\crnmcnt of the undcr.de\·c!opcd country may be
rJni~ulJlly interested in promo:ing e.ports in order
10 carn necded (amp!. uch.1n&e, and may inMS! tbat
Ihe ripll 10 mJI\.et the licensed prodUClS outside the
country ctlll.:emed be included in the licence 3&feement
:1\ .1 conJltion to tJanling the required &o\'emmental
Jrrro\"J1.

110, For liceMors io some of the industri:l1ittd C(lun­
Inn, and pre-eminently for those in the United
SI,I:C(. anti·lf\I\t-1.:lw rro\'isions mJy con\lilute a m3jor
ohq,lde to the im~ition of rntrainl\ on s:l1c~ by the
li.::cn~e in cc:nain 3re3S. Where the United St;lICi licersor
en jo~ ( pateot rt'0:eclion over the products concerned
in the CQunlriu in "hid\ he 9,'ishes to exclude .sales
by J. \;ce:1<oCe, no antj·trust probler:u usually rtsult from
t~e (xdu.~iOfl, In the a~\tnce ol such patent prolection,
ha·.. c\Cr, definite Uni!ed States anti·tNst problems
~H'" often rrc\ented. In some casu, an tfron is m;ldc
10 C...::U:'il\cnt these rroblems by tyi.og sales to trade­
m.u\. rlf..'lh. \\1:co a u3.dcm,;nk iscs~ntial to the market­
i:::~ rf J. rarti.::ubr rrDJuct, the licenwr .... ha owns the
tr.l.~:!'I"rl m:.'::i in all countries of the .....orld can tf(ec­
hHI:- rrn~ibit the liccn\Ce from «lIing iD the excluded
tc~r':'~I)' t-y &n)ing him L'te risht 10 uS( the trademark
\L,lll rC\j'Cct to :ulcs in thJt terriory.

111. li:en~n in &\'c1orcd countries OIher tha;) the
l',a':J 5:3.:e\ are ~r.erally coMidera.bly le» limited
I-y l~: iJ·... (\f their r(~rccli\'e countries in di\'iding
l~::- ~.\~:~ ttrri:l"'rin in l'le:r \'3.ri(IU\ licence ;lsrccmcnts,
(\::1 H1 I~C a~en:.c of tnJemJrk or rltent protection.

11~. Rlch-rf tt") i"'f'fV\emcl'ltr. It is of yeat impor.

tance to a licensee in an under-developed country to
obtain access to continuing know·how and improvements
developed by the licensor, The licensor will also benefit
from the increased market for improved products avail­
able if its licensees are empowered, or, as is not unusual,
obligated, to incorporate al1 improvements or develop­
ments in the produt,.1.s it manufactures under the licence.

113. Most licence agrcements provide that the
licensee shall ha\'e the right to ha\'e included with·
in the licence rights to improvements subsequently
developed by the licensor with fespect to (he licensed
inventions without the payment of additional royalty.
Some agreements provide that the licensee shall be &rant­
ed the benefits of all new developments by the licensor
in a given fIeld. Ilere much turns on the definition of
" improvement" or .. development" adopted in the
contract.

114, A tendency among United States licensors seems
to be to define velY careMly the technical field
covered by the licence, and to extend to the licensee
rights to all relevant know-bow and future develop'
ments in that field. Among European licensors, at least
in so far as the largef companies are concerned, the
practice lends to be that for forming pools of present
and future patents within an industry. EAtensive cross­
licence agreements are also common. Primarily because
of :mli-trust problems, large United States companies
tend to avoid p:ltent pools or eAtensive cross-licensing
:nrangtments.

liS. lnllu~llC"t 01 'he IjC~1Uor ov~r the managerial
policits 01 tM liC"tllstt. The typical licence agreement
contains a substantial number o( controls which the
licensor may exercise over the management of the
liecnsee, The grea.t majority of these controls are nega·
tive rather than positive, in the sense that they fesuict
the freedom of action of the licensee rather than
vest in the licensor the right 10 direct the licensee's
managerial policies, Probably tJt.e most important of
these neg;uive controls are those restrictions com­
monly found in licence agreements on the rights of tbe
licensee to sell the licensed product oUlside the exclusive
or nOll-<,.cIlJsive sales territory granted to it under the
agreement.

116, In order to protect the licensor's interest against
Ihe licencee's failure to make effective use of the
Iicen!tCd product, contracts frequently reserve to the
licensor the right to lerminate the agreement and re·
ceive a reversion of the licen\ed rights if and when any
of the following e\'ent~ occur:

The licensee's production faUs below specified levels;
The. licen~e fails to manufacture products which

fulfil the licensor's quality cootrol requirements
(this is espcci3.lly important whm: the licensor's
tradema.d:s are involved);

The licensor fails to use its best dfons to develop
markets within its territory for the products; or

The liccnsce manufactures or seUs competing products.
To the same end, ,lOd ohen additionally to ensure that
the licensee's marketing activities will not disrupt the
licensor's .....orld-wide marketi.og policies, the licensee
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may be required to adhere to price policies fixed by
the licensor.

117. Othcr provisions may extend the scope of the
a~reement to co\"er other objectives of the licensor. Thus,
the licensee may be obligated to purchase raw materials
f,om or components manufactured by the licensor or
Iundle complementary products produced by the
lansar. Anli*trust legislation in the United States tends
to deter the United States licensor from imposing on the
Iiceoste conltols such as these which are unrelated to a
pJtent or trademark monopoly. Thus, while the United
Stales licensor will provide materials, components, or
~mplementary items at the request of the licensee, and
It WIU frequently be in tbe best interest of tbe latter to
take advantage of this opportunity, the licensor will sel·
dom insist that requirements·oD these matters be written
into the licenc~ a£reement. The United States licensor
will also usually avoid fixing prices on the licencee's
products although such arrangements are probably not
unlawful if the producls arc covered by the licensors'
patents. Licensors located in the industrialized countries
of Europe, however, are generally not restricted from
including provisions with respect to these mallers.

118. It should be noted that, regardless of whether
formal controls are granted to the licensor in the con*
ttact, there will be many cases, for example, where the
Ucensed rights are indispensable to lhe licensee and
I~e agreem~ot is terminable on short notice by the
l.censor, or where a continuing flow of know*how from
the. licensor is of particular value to the licensee, in
_h~~ the licensor will, as a practical matter, be in a
POSItion to exert a very considerable influence over the
management of the know·how-reoeiving enterprise.

4. ENOINEEJUNG AND CONSTRUCTION AGREEMENTS

A. Gtntral coruidtra/;oflS
119. One of the first reqwrtmeots for the establisb­

me~t o( an enterprise in an under--developed country
whIch requires a substantial investment in plant is
technical and managerial know.how relating to the
deSign and construction of tbe necessary facilities. In
man)' cases, the know·how is not available locally and
must be sought frolD. enterprises abroad.

120. The required know-how may be supplied by
the .f~rtig.o enterprise whicb has a controlling equity
partiCipation in the recipient enterprise, and whi.:h thus
controls the orgaDlzati.)D, engineerio& construction and
subsequent operation of the venture. 10 other cases,
the source of kDow·how may be a foreign enterprise
haVing a mlnoril)' or QO equity participation which \\ill
Clprra!e the en:erprise under a mana~meot contract,
~sibly also supplying technical assistance and licences.
A considerable number of hotels have been constructed
in under-de\leloped COUDtries of the world under con·
lra~tt}aI arrangements providing for sUJXrvision of
<kS.lgn a.nd construction by a foreign h()(el company
It.'hlCh will also operate the hotel under a management
contract for the local investors. I '

10 Sot !tCCtion 5, .. Managemcnt ContrltlJ", paras. 141.157
below.

121. The required know*how may also be obtained
from a foreign enterprise with e.lperience in the design,
construction and operation of the facilities in question
but which will have no equity participation or mana·
gerial role in the receiviug enterprise after construction
has been completed. Well·known examples of Ihe laller
are the three steel mills constructed for the govern·
ment.awned Hindustan Sleel Lld. in India, with tech­
nical supef'\lisioo of engineering and construction
supplied in C'f1e case by Ihe Soviel Union and in the
other cases by private interests in the Federal Republic
of Germany :md the United Kingdom. (n each of these
projects the availability of the required know*how under
a contractual arrangement consistent with the retention
of full ownenhip by Hindustan Steel Ltd. was of pro­
found political, as well as economic, importance.

122. The know*how needed for the design and
construction of substaotial industrial facilities is a
complex mixture o( constilllcnl elements, including civil,
mechanical and electrical engineering, technical know·
ledge and skills in various types of construction and in
the selc:ction, design and installation of machinery and
equipment. Few enterprises are in a position to supply
such a comprehensive range of know-bow. Accordingly,
it is usual for separate aspects, such as civil ,md
mechanical. engineering, to be supervistd by different
foreign firms or, alternatively, where a single foreip1
enterprise is charged with over*all supervision, for that
firm to draw on the special skills and knowledge of
independent consultants and contractors with respect to
particular aspects of the project. In the case of an im­
portant joillt venture for the extraction of iron ore in
Liberia, the civil engineering work is being performed
by one Swedish rum. the mechanical and electrical
engeneering by an.)ther. and the bulk of the actual
constroetioD by a Liberian subsidi3ry of an intemational
construction company located in the United States.n

123. The primary objective of the b!ow·how*receiv*
ing enterprise is to have the engineering and construc·
tioo ptrformed expeditiously and effectively so Ihat the
venture can commence efficient operalions at as early
a date as possible.

124. To achieve this objective, caceful consideration
must be given to adopting an organizational structure
under which the respoosibili!ies of the various partici.
pants in the engineering and construction phast are
clearly delineated. uck of clarity with respect to where
ultimate responsibility for particular decisions lies may
produce a frustrating progeny of confusion and discord.
In addition, it is important to provide for the maximum
traini..ag and utilization of local personnel in cooaexion
with designing. building and equipping the facilily.
Local personnel who arc trained 3lId who participate
in these earlier stages are oflen especially valuable when
the operational phase is reached.

125. Tbe motivations of the kDow.how-supplying
enterprise will depend to a significant 'xtenl upon the
nature of its over·aU role in the project. It its function

. I' 11Jis prnjctl is morc fully discussed in ill urious aspects
In w:;tJoo 7, para". 185·197 below.
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is purely th31 of supplying engineering know-bow or of
pcrformin,: the actual construction work - possibly
combined with the selling of the needed machinery ­
its primary interest will be in fulfilling its obligations
under its contract and in earning the specified fee (and
saks profit). If, however, iu role is to supervise the
engineering and construction as an initial phase of a
long-term relationsh.ip under which it will manage the
operJlions aDd participate in profits of the taow-how­
receiving enterprise, its interest becomes the broader
one of maximiung the viability and the profitability
of the enterprise in the tODg run.

126. This difference in objectives may penuade the
know-how-receiving enterprise, even in the face of
commercial considerations to the contrary, that its long­
term interests will best be served by vesting sup.:rvisory
control over engineering and construction in a foreign
firm which wiU participate in all stages of the eoterprise
by supplying its know-bow in various fonns, and possi­
bly its capilal as weU.

B. Cont~nrs of enginttring and construction agreements
121. Scope of Strllicel. The contractual arraogements

adopted with respect to supervising engirleeriog and
construction may be iocorporated in a single agreement
with a know-bow-supplying enttrprise. or in two or more
agreementJ with separate frms wbich will supervise
different aspects of the project.

128. The facilities to be designed and built may be
exceedingly divene. This is oCtea particularly true ia
the case of 3D extractive venture in an under4eveloped
area in whicb basic utilities and housing facilities are
lacking. In additioo to designing the equipment and
installations rtqui~d for the actual mining optJ'3tions,
it may be oecessary to design and build communic:ttion
systems, roads and railroads. seaport facilities, storage
facilities, and wbole communities to be inhabited by
the needed personnel, complete with utilities. schools,
hospitals and housing.

129. The agreement coveriDg tlle engineering phase
will normaJly provide that the supervisory £inn will
carry out ::tecessary surveys and iovestigations re­
quired for the designing work j prepare general layouts
with plans, drawings, preliminary cost estimates and
progren schedules; prepart: final general and detailed
plans. ccnstJ\lctioo drawings, specifications for all ma­
t(rials and equipment required; prepare tender docu­
menU and cootra~ forms for tlle performance of the
construction work. and the supply of malerials and
equipment; prepare revised cost estimates and progress
scheoules; and supervise the work. of independent
contractOR.

130. AD importan[ aspect 01 design and con.structioo
which probably in most cases falls within the respoo·
sibility of the engineering supervisor is to advise the
know.how-reetiving enterprise .....ith respect to the
selection aad purch:tSe ot needed materials and equi~
ment and the pbcing of construed"" contracts or to
make such decisions under its own contractual
authority." .

131. Frequently, some or all of the equipment and

machine.ty are purchased from firms independent et.
the enterprise supervising construction, in which cases
it is customary for provision to be made for engioecn
and technicians empJoyed by the firm ,upplying the
machinery and equipment to advise the conslrUctioa
enttrprise with respect to proper installation and laler
to advise the local operating persoonel with respect to
proper operation.

132. Degru of managerial control by the supplyint
~ntoprise. The contract between tlle koow-bow-supply­
ing and know-how-~iving enterprises may provide
for supervisory assistance ·by the former. either under
an arrangement whereby the final decisioDS are to be
made by the receiving enterprise on the basis of advice
received from its foreign collaborator or whereby
these decisions are to be made by the know·bow·
supplying firm. Retention of ultimate decisional re­
sponsibility by the know.how.receiving enterprise
will usua.lly prove to be tlle more efficacious approach
only where it has at ils disposal either local penOl1DcI
who have acquired the necessary skills and experience
or foreign technicians who are available as emplr-yces
or under a technical services agreement or management
contract.

133. Where a foreign enterprise with wide experi­
ence in the operations to be conducted owns a majority
of the equity of the know-how-receiving enterprise or
will subsequently manage it under a management
contract, it is not uncommon for it to relain fLOal
responsibility for decisions in the engineering and
construction sphere.

134. The ~'Cr of dedsion OD all matten covered.
by the contrilct may not be allocated 10 either the
supplying or the receiving enterprise; more commonly
ultimate authority may rest wilh tlle supplying eoler­
prise on some matten and with Ille receiving enterprise
on othen. For eumpJe, in tbe case of tbe Indian steel
mill constructed with British assistance, the consortium
of British firms supplying the necessary know.how
was granted final responsibility for erection of the
plant, while tlle Indian Government retained respon­
sibility with respect to works outside the perimeter at
the plant.

135. While a clear formal allocation ot responsibility
is essential. such an allocation still often does Dot
renect the realities of the situation. Even though
the receiving enterprise may be empowered to rejecl
tlle plans and I'Ccommendatioos of the supplyin~ enter­
prise, it will be a rare case when such power IS eJ[er~

cised. Thus. in fact if not in form, the 1cnow-how~
supplying enterprise will nearly always exercise broad
influence over the management of engineering and
construction.

.. Sometimes the ule of such materials and equipmeDt is
tbe primary interest of the kt!ow-bow-supplyin, compuy which
will furnish the cOOStructioD and ena.iDtCriol ItniUI to cu!"
lomen 1rlIo would otherwise Dot be in a position to put thiS
malerial and equipment 10 tffeC1ive use. Examples are .contneU
for the conllructioo of telephone uchaDICI by fO~lga corn·
p.utiu prodllCill1 lod lCekinl mubts for lelepbooe equipme~l.
and for the construction of tnlile plAnlS by foreilll c:om~aDld
wbose principal busiotsS is the produclloD of tutile machinery.
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136. The period of time during which the know-bow·

supplying firm exercises 'supervision and control will
vary. Under a pure turn-key engineering aDd constcuC7
tion contract, ilS responsibilities will cease with tb.u
physical completioo of the facility. Such arraagements
are unusual in conoe1ion with projeeu in' under­
developed counlries. Because of the dearth or local
technical and managerial talent, foreign know-bow aDd
assistance ~ needed for the training of local penonnel
and Cor the initial operation of the project as weD as
for the design and constructiOD. Thus, it is COIDmOO for
the know-how-supplying coocern to relaiD wide mana­
gerial responsibilities duriog at least the start-up pbuc
and until the ttainiJlg of an adequate supply of local
technicians tDd managers has been completed. 10 many
cases, provision wi11 be made for a cootinuing s'Jpply

-on a semi-permanent basis of mow-how from abr'ofad
through equity participation by tbe foreip enterprUe,
or through cootradual devices such as technical aerYica
agreements or management cootncts.

131. Payment prqvlsloru. The usual method 01 cam·
peosating engi..ceering and construction firms is through
payments consistiog of reimbunemeot of the costs
incurred plus a fixed fee or a fee expressed.as a per~

centage of those costs. Rarely, if ever, will ID arrange-.
ment be encountered in which the compensation to be
re«ived by a know-how-supplying enterprile for
eogineering and COI1SllUctioa 5Crvicu is geared to !be
profits or production of.the ~iving enterprise, except
perhaps where these services form. part of a broader
agreement, providing also for the rendering of continuiJl,
managerial and technical services. An' ioterestiog vuia·
tion from the common practice is presented by a
Mexican venture for the manufacture of seamless 1ltee1
pipe. Here a baJic feature of the organiutionaJ frame­
work Was a contract wiOt an Italian engineering firm
for supervising the COLStruction of the plant and the
installation of equipment la exchaage for an equiry
participation in the koow.how-receiviDg enterprise.1t

138. In cases in which the foreign enterprise super­
vising engineering aad construction has purchased with
its capital or other property a substantial equity par.
ticipatioa iD. lbe receiving enterprise,' it may be wil1iog
to forgo any fee for its supervisory services beyond
reimbursement of its costs. This was true, for example,
in the case of an ladian venture for the manufacture
of dyestuff, by a company 50 per cent owned by an
Indian company Md SO per cent owned bJ • IUbsidiUJ
of a British company, which agreed to design the plant
a~d equipmeo.t M.d to provide technical staffs to super­
VISe construction m Rtum merely for its out-of-pocket
costs."

139. Under the cost.plus compeDSltion &rf8D8'C1DCats
detailed provisions with respecl to the compeasabk
CO$ts wiU be cootained in the agreemeot. In order to
protect the supplying enterprise aga..imt excbaoge Jows
and to minimiv: the capital it must commit, the

agreement may provide tor reimbursement for costs on
a monthly basis in the cum:ncy in which i.ocurred.
A common arrangement in practice is to provide for
paymeDt of advances la the supplying enterprise to
cover the foUowing moath's estimated upeoses.
. 140. 'Ibc fee, whether fixed or expressed as a per·

OCIltage of costs, is normally payable in instalments
wbic.h, in the cue of an'agreement covering cOllstructioo.,
are related to the eJ:'~nt to which the construction has
been completed. Sioce the receiving enterprise is i.rr
tetts1cd in. comp~tlOD of the facility as early 15 possible,
• bonus is often payable to the contnitor. if the pro­
ject is finished ahead of schedule. Inasmuch as construc­
tion under the c::oaditiODS prevailing iD many UDder·
developed counlries may entail any Dumber of unel.pec~

led problems and • oced tor eoosiderable pioneering. it
is~ for provisions to be made for a ptnaliz.ation of
the coatnctor for aay but wilful failure to meet the
c:oastrue:tioo ac.bedu1e. U tbe fee is payable in whole or
10 part l:D loeaJ ClUTCncy. the know-bow-tupptyiog
CDterprUe will oiteo insist on c::oatraetu.aI protce:tioo'
apiDst CWTCDcy deprcciatioa Of devaluation..

,. M.ut\G!Mr.Nf CXlfTUCTS
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141. ODe 01 the euen.tial requirements for the estab­
lishment of a sua::essful iDdusuial enterprise in an
UDder-dcveloped country u managl:rial know-how, a
ahocthand term commonly applied to the complex of
bowledae and experieace ~uired to organize and
manage • busineu enterprise efficiently.

142. 10 many cases, the ableace of a lufficient num­
ber of local nationals wbo blve had manageriaJ train­
ing or experience necessitates drawing 00 the reservoir
of managerial talents which have been developed by
eDterprises in. the ladustriaJizrd counlries of the world.
A device which Is widely used as a means of tapping
this rt!CrVoir is the management cODtract. A manage·
ment CODtraet, like ihe other coatnctual amngements
examjned iD this report, is • highly flexible device and
its nature and function will, vary greatly from situation
to situation. w essence, hOftver, it typically takes the
form. of an arrangement under which operalioaal eontro)
.of an enterprise (or of OIIe phase of an enterprise)
which would otherwite be exercised by the board ot
dirccton or managen elected or appointed by its
OWDCI'1 is vested by contract iD a scpante enterprise
which performs the oecessary managerial functions in
return lor a fee.

143. Itl many caJCs, the know-how-supplyiog tDltr·
prUe wi1l take a eootrollifJg equity participation iD
the RCeiviDg enterprise aod wiJl make its managerial
experience aniJlble through the direc:ton ud office"
which h is in a position to Dame u a result of its
voting control. It is in those eases ill. which the supply.
i.ng ent.erprUe does Dot have voting oontrol that lbe
management coatnlct plays its primary role in enabtiog
the tupplyiog enterprise to brina iu managerial know.
bow to bear iD directiol one Of' m~ phases of the
"lcrprbe. Much cl. the partic:ulu ImportaD<e 01 the
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nlJnatemcnl conlract d(ri~es from the fact" that if it
wc-re 'not possible through this devkr- to vesl manage·
menl functiollS in a foreign enterprise which supplies
nonc: or only a minority of the equity capital, the
flow of fordgn mallJgcrial know·how, b)'ond that avail­
able thruugh hiring of uperienced personnel by local
enterprises, would lend to be limited to those cases.
in which the fortign participants supply a majority of
the equity or :lrt othc""ise in voting control of the
en:crrrise. The m3n3~mcnt contract thc:refore sig­
nificantly enhances the ability of the undcMcveloped
countries to g:lin access 10 the managerial know-how
needed for their economic development.

I·U. The m:m3gcmcnt contract h3S a particular
utility in lhe c:lse of enferpriSts in under-developed
coonlries Vo'hich ;m ellsaged in activitits reserved to
ptlblic ownership or "/hich arc, because of ioca! taw or
~(wernmental policy, majority-owned by local interests..
Throu~h this conlraclu31 device, access 10 needed foreip,n
m3n31:.eri31 know-how is readily achieved notwithstand­
in~ lroc31 ownership of a controlling interest. For
elamrlc. in P3kisl:m a comp;my orsanized in 1954 for
the ur1oil;ltion of n3lur31 gJS resources, wilh 51 per
cent of the \'oting equity owned by the P3kistan
Indu\lri:a.1s Development Corporation and Pakistani
nalionJ.!s and 49 pu ernt o....ned cquJ.lly by 3 privaldy
o\\ned Brili~h comp3ny, and the Commonwealth
Ikvdopment Finance Company owned in part by the
Bank of Engbnd and in pan by British private interests,
i~ mJn:l~ed hy a subsidiary or the prinlely oW'led
British company under a Iweoty-year man3gcment
conlract in relurn for its costs, a filerl "office allow­
:lnce" and a perccntase participation in profits which
decttaM's as the net profiu incrtase,n

145. Manatcmec.t contracts have ~n utilized in
vinually e\'ery un of business enterprise in under­
devcl0rtd countries. They are by no means limited
in their utility to Manufacturing operations. For example,
they :He particularly widely used in the hotel industry.
A con\idcrable numbu of hotels which have been
cOl'lsln:cted in under-devtloped areas are managed by
urcriencl'd fon:ign enterprises under managemenl
contuel. An tl.ttllent uample is afforded by a !uccess­
ful hotel venturt in Bogota. Colombia. The venture was
initi3ted by a United SI ales holel chain. The hotel is
owned, ho.... ever. by a Colombian corporation, all of
.... hoo.e capital is owned by Colombian interesls, the
,.reat majority being held by the Caja de Suddos dt
Rttim dt flU Futr:.l1J Ar",adlU, the pens;"n fund for
Colombian military offittn. In addition to being charged.
.... ilh re,ponsibilily for planning and constructing th~

hOlel and playinl a key ro~ in obtaining a dollar
103n from the Espon-lmport Bank: of Washington, the
t:nittd Slales hotel chain operates (he hotd under a
m,\nai:tment contuct .'bich vests it wilh compltte
m3naj:emtnt resronsibility. Under this contract, which
'U~ utended as of 1 hnuary 1959 for fiftecn year.;,

n The r-tojcCI i, di\Cu\\C(( i" }Di", 1",~,,..,i<lMl BlIl1M~

1','1'~''', t'llCd~lnll InJ K.lmll'lOff. Lb. (Columbia Un.i«nily
PIt-. 19'1l, pp. 4'~66.

the managing enterprise rettives a fixed fec plus I
particip3!ion in profjts,U

146, In this and other cases,the management contract
has a special usefulness in ventures which are to be
fimUlCtd by local (and sometimes also by foreign)
investon who have no wish actively to manage their
investments themselves, It thus falls very neatly into
the investment pattern of silent partners and hired
managers, which is faDtiliar in many uoder-developed
countries.

B. CO"t~"rS 01 managtmtnr contracts

147. ScOpt. Th~ m:lnagelT'l(nt contract may granl to
the managing enterprise virtually complete operational
responsibility for all asp«ts of :In industrial operation,
from the pmd:ase of raw materials through the sale of
the manufactured product. The m3nagement contra::1
may 3150 be a part of a much more comprehensive
agr~tment under which Ihe managing enterprise agrees
to plan the organization of the enterprise; design and
construct the plant; design and install the equipment;
direct all sleps necess:lry to $t:lff the plant and put it in
operation; and manal!e and conduct a training pro­
gf3mme for local personnel in all phases of the enter·
prise fot a stated number of years. On the other hand.
the managemtnt conlract may be a much more limited
arrangement involving control over only one phase of
the ope.tion, for example, managerial control over the
enterprise's marketing programme.

148. Management contracts are in many cases intend·
cd as long-term, if not permanent, arrangements. In other
cases, they art 'intended to be transitional only, and to
provide a means of supplying foreign managerial
talent during a start·up period, pending the Iraining
by personnel of the managing enterprise of local person·
nel to take over the managerial responsibilities.

149. Dtgr~e of control by the managing enrerprise.
The degree of control granted 10 the managing enter­
pr:sc will differ considerably from case to case and
will often depend to a signiiicant extent on the phases
of Ihe business operation to which the powers of the
managing enterprise extend, and on the desire and the
capacity of the directors or other representatives of
the owners of the equity in the enterprise to play an
active role in management. The arrangemeDt may grant
full managerial control to the know-how.supplying enter­
prise or, as in true in the case of the natural gas venlUre
in Pakisl3n mentioned above, the r,lanaging company
may be char~ed ..... ith the direction of all the business
and affairs or the company, subject, however, to the
general control of the directors or resolution of a meeting
of shareholders. Regardless of how wide the grant of
authority to the man3$ing enterprise may be, it must
be bome in mind that the residual powcrs clVer managt.­
ment rem:!in in the board of directors' or other owners'
representatives and ultimately in the owners themselves.
The~ holden of rcsidu31 managerial powers have at aU
limes the power to terminate Ihe management con-

t4 Ibid., pp. )24-]29.
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lracl subject only to the paymenl of dolDlages to the
discharged manager if sucn termination constitutes a
brtach of Ihe agreement or if, under some civil Jaw
systems, the termination is deemed .. abusive".

ISO. In cases in which the managemeDt contract
CO\'tfS alt ph3ses of the manac:emeDt of the recipient
enterprise, the ngreement will generally provide t:tat the
managing enlerprise has full control over the conduct of
all business operations (possibly subject to specified
limitations, such as action by the board of directors or
shareholders); is responsible for the maintenance and
protection of all plant and equipment; has authority to
execute contracts on behalf of the company; is respon­
sible for the purchase of all raw materials, supplies,
t(juipment and services required; is responsible for
marketillg the products produced; may make any and all
expenditures considered necess:try for the effective
functioning of the enlerprise; has full control over all
JiligaJon; is responsible for compliance with all laws and
regulations and, £enerally. is responsible for doing all
things that may be ne~ssary or advisable for the efficient
operation and development of the enterprise.

1St. In an agreement of Ihis kind, the managing
tnltrprise will Dorma1ly have full power with respect
to !~ hiring aDd firing. of employees in subordinale
posHlons and, in some cases, of all tmployees. The
handling of appointments, promotions and di!missals
~ personnel in high posts may be speUed out in detail
LD' the m.a.nagement contract and is nOI uncommonly
lubject to the approval of the board of directors or
shareholden.

152. Where the managing enterprise is vested with
co~trol over only a limited phase of the bwiness ope·
raLLon, ils pow..rs are commonly more circumscribed in
this area than the powers of the managing enterprise
Nhich is granted full conlrol over all aspecls of '.>usiness
Operations. For example, if a managing agent is
designated to handle all phases of a marketing pr~
gramme as an exclusive marketing agent, it may be
that the board of directors of Ihe company will be
granted powers of review with respect to prices and
other aspects oC the marketing progrttmme, subject
possibly 10 a prescribed area in which the managing
agent has eoml'lete discretion.

153. R~spofJS;bilit;~r of the ITUWlging ~nterpriJe.

~~. managing enter;>rUe is subject to the broad ftspon·
!lbl!lly of. directing the pbase or phases of operations
tovertd by the management CODtract to the end thal the
operations and development of the enterprise will be
efficient and proCitoble. More specifically, the managing
enterprise is normally obligated to supply such personnel
from iu own ofl,.aniz:uion as ma), be requiJed in order
10. run the operations of the know-haw-receiving enter.
pose effectively until local personnel can. be Irained.
The managicJ enterprise is also usually obligaled to
advise and supervise the local personnel as well as its
own personnel and, in connexion with Ibis supervisiou,

'10 give the know-how·r:ceiving company the benefit
of methOds and techniques of prodoction, marketing and
finance de'leloped by Ihe managing enlerprise in its
other operations.

1S4. The management contract ~iD, as a rule, spell
out the standard of care which must be exercised by
the manager. The know.how-supplying eoterprise will
normally be reluclant 10 ttcccpt an obligation beyond
that of using its best eUorts, skill and judgement in.
directing the enterprise and in selecting competent
empl~es, experts and advisers, but with DO guarantee
of resulls. The asrtement may, moreover, specrficaIly
disclaim any liability on the pan bf the manager for
losses to the enlerprise or ilS otl'Den resulting from
errors in judgement and from any act or faiJurt to
act not involving the manager's negligence, or per­
haps wilfuJ misconduct or fraud, and m~y provide that
the manager shall be indemnified for an)' loss incurred
witllout bad faith on its part in conne7Jon~ with the
performance of its responsibilities. Specific grounds for
removal of thc managing enterprise [tay also be spelled
out in the a~emeo·t.

1SS. Training of local pnsorwl. Whether the
management contract is conceived of as a permanent
arrangemeot or simply as a transitional device, a key
aspect of the arrangement is normaJly tbe provisions
in the agreement coverinE the training'of Icxa.I. pennnnel
in order to prep:ue the latter to tak.e ove~ Ihe manage·
ment functions - either on behalf of the rtteiving
enterprise (ln the case of transitional contracu) or as
~ployees of the s~pplying enterprise· (iD the case of
a long·range management contract). It is perhaps this
a~pect of the managemenl contract which is of greatest
impor1anee in its role a! a ehtorlel through which mana·
gerial know-bow can flow from the deve10ped 10 the
developiJlg countri:s.

IS6. MQJM~nl lu. The. particular method of
compensating the manapng enttrprtse will differ con­
siderably from case to C3.SC, and the formula a~ed upon
will reflect the respective bargaining power and the
respective policies of the participants. The managing
enterprise ma)' seek to have the fee expressed as a
percentage of the sales of the receiving enterprise. This
arrangement entails a certain risk for the receiving enter­
prise, since it may impose a heavy burden on costs
and may ttnd to encourage the managing enterprise
10 maximize sales rather than profits.

157: Where the management contraCI coY'en oo.1y
the marketing aspect of the receiving enterprise'! opera­
tions, il is not unusual to find the fee expressed in
terms of a percentage of the sales made by the market.
ing agent. Where the mana~ng enterprise is in charge
of all aspects of the receiving enterprise's operations,
it is generally appropriate to have its compensation at
least partially geared 10 the :>rimuy indicator of the
enterprisc's success; namely, its net profits. Few potential
managing enterprises, however, will find aD artaDe:em~nl
under which com~ns.ltion is 10 be paid solely out of
profits suffJciendy attnctive to induce it to part with
ilS valuable· manageri31 btow·how. Accordingly, it is
commOQ to find an arrangement adopted under which
the fortign manager is granted a fixed minimum fee
plus a bonus expressed as a percentage of profits. The
fixed minimum may be geared to the costs incurred by
the m.a.nager. In some cases, the co"Dpensation may be
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in the know-how-supplying enterprise, thcy are often
distinguishable from the usual management contract
dhcussed above in one or more important substalllive
aspects. The principal difference is that the mineral
exploitation agreement usually requires a substantial
iovestment of risk capita} by the foreign enterprise
whicb must conduct the mineral operations in return
for compensation which is pay:lble only if, and to the
extent that, production is achieved. Although the typical
management contract may actompany a dirett invest­
ment of equity capital, the role of the man3~ment con­
tract as a conduit of know-how is logic311y and function-
:lily indcpendeot of such investment.

163. In addition to contractual arrangements under
which the foreign enterprise conducts the mineral opera­
tion directly with its own capital in return for com­
pensation which will be payable only out of production,
there are also iD the miner.1! exploilation area agrec­
ments under which foreign enterprises conduct explo­
r~tion and development activities 00 a cost-plus basis,
either for a local government or governmental instru­
mentality or for a privately owned enterprise holding
a concession. Such arrangements which require no invest­
ment of risk: capital by the supplying enterprise are
common where additional drilling is required over
proved areas or where, the location of tbe mineral
~eposit having been ascertained, the development stage
IS.reached. There are also, of course, examples iD the
ml~eral fiel~ of technical seC\'ices :Jgreements under
which techOlca) personnel of a foreigJl enterprise are
made avail..lble IS and of pure management contracts
under which a foreign mineral enterprise supplies mana­
serial seC\'ices to a mineral enterprise which may be
owned by the local government, by local or foreign
priv:lte interests, or by a combination of public and
private interests."

164. In those mineral exploitatioo agreemeots which
require the foreign enterprise 1('1 provide both tile
know-how and Ihe capital required to conduct an
exploration programme, subject to compensation only
out of production, the supplying enterprise will nor­
mally be uowilling to assume the very substantial risks
involved unless it is assured of a large portion of any
production or profits realized. Under the other coo­
tractual arrangements e::amined in this report, on the
other hand, the risks for the Jrnow-how-supp!ying enter­
prise which resul~ from its furnishiIlg of the know-how
are relatively slight.

J65. Thus, while a mining company in an industrially
. devtloped CC'luntry might be. wil.ling to furnish mana­

gerial services to an enterpnse In an under-develo~d
country under a management cootract for a fee consist­
ing of its costs plus 10 per cent of the receiving enter­
prise's profits, the same compa~y ~ay be expected to
be willing to undertake the capital J~ve:stme!'t a~d the
risks entailed in a mineral exploration pro1Ut 10 the
same country only for a much more substantial share of
the profits or production realized.

166. Indeed, in many petroleum ventures, the risks

three-fold: costs, plus a bonus consisting of a fixed fee
or a percenlage of cests and a participation in gross or
nel profits. The participation iD profils may be OD a
sliding scale with the perctntage decreasing as profits
increase.

6. CONTJlACTS FOR THE EXPLOITATION
OP Mll'IEIlAL RESOURCES

A. Crnrral coruidtrtU;OflS

IS8. In the freld of mineral--cspccially pdroleum­
exploil31ion. contractual :mangements for the supply
of techniC31 :lnd man3geria! know-how have recently
found a special application which has proved 10 be of
considerable economic <lnd political importance.

1:-;9. An jndi~pens3ble ingredient in any programme
for the exploitation of the mineral resourCt:s of an under.
developed country is Ihe geological and olher t«hnical
know-how which has been developed prim~rily by large
miner~1 enterprises, most of them privately owned, in
the industrial countries of the world. In the majority oC
c~ses, such mineral enterprises will enter in10 a contrac.
tunl ::rrangement with the government of the under­
developed country or its instrumentality under which the
foreign enterprise will supply the neces~ry knOw-hOW
:Ind eapital and wiu earry out the exploration and
development programme within a specified area at its
own tlpcnse, subject to a prescribed formula for a
sharing by lhe goveronent and the foreign enterprise
of any production or profits realized.

l~, Under.the traditional concession agl't'ement, the
f~relpl enterpnse is granted exclusive rights oC exploita­
tIOn and ownerlhip of all minerals extracted, In this case,
the foreign enterprise carries out the mineral operations

. dircctly itself, and there is no know-how-receiving enter­
prise in the sense of a separate Jocal enterprise which
benefits from the koow-how supplied. The local govern­
ment receives a benefit from the knOW-hOW and capital
supplied only t~rough its participation in profits and its
right 10 succeed to all properties of the enterprise upon
lermination of the concession.

161. In recent years, howevcr, in a number of under.
developed countries, legislation has been enacted estab­
lishing local governmental agencies which 3re granted
exclusive rights to carry out mineral exploitalion and
~·hich are authorized to dr.:tw on foreign capital and
lnow-how through contractual arrangements. These
arrangements differ widely. In some r.ases they are
quit~ similar in many respec:ts 10 the tradilional con­
cession and result in the foreign enterprise conducting
the enterprise ilstlf, although ~here are dif(e~nce~ from
tI,e Il:lditional concession which are of cruCial Impor­
tance. In other cases the local governmental mineral
monopoly will actuaily ~duct the operations wi~
lechnical and managerial assistance from abroad, and lD

this conlext the governmenlal agency is a know~how~

receiving enterprise in the same m~nner as. any loc;;l
enterprise .... hich is party to a technllo:al seC\'lcn agree­
ment or a management contract.

162. Although in most :ases mineral e,xploi1atioD
.......... "".nIC result in a veshng of managenal control



have often been greater tPan a single international oil
company is willing to assume, and the result in many
cases has been the creation of joint partIcipation
arrangements iD which financial risks and marketing
respl?,nsibilities have been shared by a number of large
oil companies. Perhaps the best-known example is the
Iranian Consortium, which is composed of seventeen oil
companies from four countries.

167. In some of the under-developed countries there
has been a bistory of domination by foreign interests
of the exploitation of local mineral resources. and, even
in the absence of such a history. in virtually every
under-developcd country there is strong popular senti­
ment against foreign domination of local mineral opera­
tions. In some cases this sentiment bas resulted in
legislation reserving all mineral exploitation 10 the local
government or one of its agencies. la some Countries,
arrangements have been made for local financing and
management of mineral exploitation with all profiu
retained (or local economic developmeot ; in others, the
dearth of local capital and know-how has led the govern·
ment to draw 00 foreign capital and know·bow..

168. ID resolving the dilemma posed to the goon:rD­
ments of such under-developed countries ~' the desire
to maximize local control over and profit from exploita...
tion o( locaJ. mineral resources and the DCCd for
foreign capital and know..how. the contractual arrange..
ments adopted between JocaI governmenu or their agen­
cies and foreign mineral enterprises have played a highly
important role in enabling a drawing on foreign capital
and know-how resources without impairiDg the JocaI
government's monopoly over exploitation and owner..
ship of minerals.

169..There is no fixed pattern in these arraagemenU
and what bas betn most evident has been a constant
groping towards variations whicb will best satisfy the
local government's demands for increased local partici­
pation in the ownership and control of, and profiu
from, mineral exploitation and the foreign company's
demands for a profits margin commensurate with the
risks involY'Cd. . -

Common forms at Qgrumml and ,heir polirkol sf,.
nHicance

170. Tnditiooally, the most common form of agree-.
ment has been the SCH:a1Ied concession agreement UDder
~bich the foreign com.paoy is granted the excltlsi~
nght to conduct mineral exploration and exploitation
within a specified area. The traditional concession agree­
ment. w~e it may provide for some pmiclpation by
local nationals or the local government in the optration
of tbe enterprise. none the less typically vesu not only
complete managerial coDtrol, but also important righU
of ownership in the ·foreign enltrprise. The concession­
aire obtaiDs defioite property righU of a possessory
nature in the surface areas covered by the coocessious
aDd he becomes tbe owner of the minerals wbeD they are
removed.

171 ..Th~ scope of the righls granted the fortign
concesslon3J.re has become a nalllra) target for the

marked political and popular reaction in many under­
developed countries against domination by foreign
companies o( tbe exploitation of local mineral resources.
[n some cases this reaction has reached proportions
which. have necessitated an abandooment of the
traditional concession agreement, wbich has become
intimately associated la the public mind wilh foreign
domination of mineral exploitation, in favour of other
more politically palalable contractual devices. The means
which ha~ been adopted in a numbct of countries to
satisfy at the same time both the compelling need for
foreign managerial and tecbnical know-bow and the
popular demand that mineral exploitation not be domi­
nated by foreign interesu are contractuaJ arrangements
which effect a divorce between managemeDt and owner­
ship by granting broad. but not unlimited, managerial
control to the foreign eDterprUe without concomitant
rigbU of ownership over the extracted minerals.

172. In these countries it is provided by law that all
mineral deposits are tho exclusive property of the State
and that all private elploitation is prohibiled. for
example, la Mexico, under the Petroleum: law of 29
November 1958, all petroleum deposits may be exploited·
0011 by the official goYernmetlt agency, Pttr61~OJ

Mtz./.c:ono1 (PEMEX). Under the Argentine Petroleum
NatiOllAlixation Bill, aD deposlls 01 bydto-<:arbon. an
staled to be .. the exchaive. lmprescriptible. aDd inalien­
able .property of the Natiooal Slate" tnd all .. activities
of the Natiooal State COl1Deded with the study, explora­
tion. exploitatiOD, iDdustrialization, transportation and
commerdalizatiOD" of petroleum are re.served to
YadmitNOI Ptrrol1ftrt» FUt:okI (YPF). a govern­
mental instrUmentality. Similarly 111 Iran, sfle' the
nationalization in 1951, III rights to develop oil
re~were granted UDder the Irl..ltian Oil NatioDa­
lizatiou Law cl t May 1951 to the Natiooallranian Oil
Company (NlOC), ID organizatioo wboUy owned by the
Government. UDder the Mexican. Argentine and Iranian
leg!JIAtioo. b_. PEMEX, YPF BDd NIOC arc
autborized to eater into contractUal arnngemeau with
private enterprises, domestic or foreigD, for Ibe ~­

ploitaUon and development of mineral mourcel. Any
minerals extracted, boVr'tver, are to be the property. of
the governmental agtnqo conc:emod.

173. The arrangements betwteu YPP and various
foreign companies illustrate particularty weD the role
whicb caD. be played by c:oatraetuaJ arraDgemeou whicb
divorce broad managerial control from owoersbip la
satisfying political and CCOIlomic oeeds in- those iodus-­
tries wl:.e~ fORigu,dominatioo gives rUe to a leositive
political Woe.

174. Some oI·1be <00""" made by YPP &l< lor
drilling. work over proved areas, uncScr which the
companies concerned are paid for the work done on •
c:ost.-plus basis. independently cl the resulu achieved.
Here the 8lTangemeDt 11 a pure management-technical
assistance contract, the cootraelor bearing no flDanci.1
risk.

175. But in ma"'Y cases the COtItract requires the
CODtractor compaDy to finance exploration and devel..
opment operations and to bear the risk. Utlder these



"
contract~, the company is assigned .m area-the
:lre::ls r::lDge from pure exploration territory to semi·
proved or even proved territory-to explore and
develop. The company has specific oblj~tions regarding
the speed and amount of the work it must perform, the
object being to reach the maximum rate of production
consistent with sound technical practice as soon as reas­
onably possible.

176. The periods of the contracts vary from twenty
to thirty years. In most cases the contractor company
is required at intervals 10 surrender to YPF a certain
percenlage of the territory assigned to it. Also, YPF is
to be: kept closely informed of the op:rations as they
pr0bl'css. But generaUy, apart from the power of YPF
10 intervene if the \"Iork is not being carried out in
accord.mce with prescribed rules of sound operating
practices, the contractor company is fm: to operate as
it thinks best.

177. When oil is produced, it is YPF's property t7

and in most eases the oil bas to be delivered to YPF
at stipulated points. For its part, YPF undertakes to take
all the oil and to pay the companies in cash according
to the prices laid down in the contracts. These prices
vary from contract to contract, and in all cases pro­
vision is made for them to be adjusted upwards or
downwards proporlionately to the rise or fall iD the
average world price in certain predetermined markets
for crude oil of a Cilmparable quality. YPF undertakes
to pay all royalties and taxes to which the contraelors
would olherwise be liable, including import duties 00
malerials brought into the country for their operations.
These ..re taken into account in the amount YPF
pays for the oil.

178. Some nriations on this approach are involved
in an a&reemenl, which provides that if production is
anained, YPF will authorize the foreign,ontrolled
company 10 hand over an amouot of oil which. is
equivalent, at world prices, to Ihe cost of operat~on
(including depreciation, amortization, etc.) dur!ng
any onc year to the company's refining and ma~ketlDg

companies in Argentina. In return, these compames are
required to pay the producing company for the oil at
world market prices. Thus the laller company's pro­
duction costs are paid for in oil which is retained .by
its renning and marketing companies. After rccouplDg
its production costs, it delivers 10 per cent. 0(. t~e
remaining production as a bonus to YPF until oil m
1he amount of £1.5 million at world prices has been
delivered. Half the balance of the oil goes 10 YPF (~,
and halt to the refining and marketing companies, which
are required to pay for the oil at world prices.

J79. The agreements between private companies an~
PEMEX, the Mexican government oil morl~~ly, tyPI­
cally provide for the exploration and explOitation pro­
gramme 10 be carried out at the e~pense of the conlrac­
tor, with payment to be made to hl[l~ o~t of SO ptr cent
of production until he r1:coups hiS Investment, and

n for example, ODe of Ihe YPF a,ree:me:clS pravide:s I~al the
Jord,n conlraclinl company" shall.nol be: able: to uercne any
ri,ht of owaeBhip either OVff the (Ill utracled or ~v~r the Ilod
fonniD. the area (If tbe ccntnel, or (lvcr Ihe subSOil .

thereafter an amount equal 10 an agreed percentage of
production, of.ten belween 15 per cent and l!f per cent
for ptriods of between twenly and twenty·fjve years."

180. Under the Iranian Consortium Agreement, the
two Consortium operaling companies are empowered
to carry out nll exploration, production and refining
openlions within the concc:ssion area .. on behalf of
Iran and NIQC ". Consortium trading companies have
the right to purchase from NIOC all oil produced and
refined by the operating companies, except for roy­
alty oil taken in kind and petroleum products required
for internal consumplion in Iran. The agreement places
particular emphasis on the lraining of local personne1.tI

181. Many of the differences belween tbese agree­
ments are related to the fact Ih..t in some of these
countries the oil is essentially used domcstic..Uy (where
it can be distributed by the government oil agency,
such as PEMEX), while in olher counlries, especially
Iran, the oH is intended for export through the dis­
tribution channels of the foreign oil companies.

182. With the exception of the PEM EX arrange­
ments, which involve a considerable scaling down of the
share of profits realized by the foreign companies under
the traditional concession agreements, from the point of
view of substance some of these agreements do not
differ greatly from the tradilional concessions. Tbe
degree of control in the foreign companies may be
somewhat more limited, but the effeclive control and
the potential for substantial profit soughl by the forei.gn
enterprise are present and, indeed, foreign compames
have apparently been quile willing to supply kno\.\'-h~w
and capital under these contractual arrangements W%th
local government monopolies.

183. The formal differences between these arr3llge~

menls and the traditional concession arr;lDgements
which centre on the vesting of ownership of eXlr3cted
minerals and all righls of exploitation in the local
government monopoly are, however, of greal political
and psychologic;l1 importance. Through these agree·
menu it has been possible to develop a politically
acceptable and economically sound resolution 10 ~he
conflict between an unavoidable need for foreign capllal
and know-how and a prohibition against foreign
ownership and control.

184. Contractual :mangements of this kind, which call

• Scc: W. Brudn(l. "Tax.nd Lep! Aspects (If Invc:stmel'll in
Muico", in P,«udingl DJ '''r 1960 lfUtllulr on '.';I·,,'t //1I'tsJ'
mr/11S Alof'O>'fd. The Soulhwestmt le;al Found~lJon (Matthew
Be~er ok Co., New York, 1960), y. 428.

" A,ttick 4{F) of tbe In-niln Oil ConSOl'1ium A"ree.men!
provides that the operatin. e:omp:mies ~alJ have the obh,allonl.

.. (4) To minimize tbe: employment of foreign perSOnnel b~
ensurin,. so far as reasonably practicable, Ihal forei,D pcrson~e
arr en,aeed only 10 occupy posilions for wbich the Opera~I!,1
C('.mpanies do not find .available Iranians bavinl the requISIte
qualifications and upemnce ;

.. (5) To prepare in consultalion wilh NIOC plans a~d pr~
JTammCl for industrial ~nd t,echni~allrai!,inl and ~d.lJcatlon .an~
1(" co-operate in their C1tecuhon With a view to tralftlOI Ir~nl~e
10 replace forei.n personnel as soon ~s rtlsonably,pracllCl _
In\l to affording Iranian~ every possible opportumty for ~
cupyin. responsible position.s in the: operations \,If the Opc:t1llnl
Cornpanid ;..
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of course be tailored to fit virtually any set of special
circumslances, may be expecled to become increasingly
more impor1ant in connexion with the effort to draw
managerial know-how and capital into enterprises owned
and operated by governmental agencies in under-devel­
aped countries, particularly in sectors in which local law
and public senliment preclude ownership and conuol
by foreign interests.

7. ILLUSTRATIONS

18S. In order to p1ae:e the contractual devices (!is.
cussed in this report in. the perspective of the factual
COClteJ.t in which they operate, it may be useful to
examine, as practical examples of their utility. two
ventures in under-developcd countries, ODe in the indut­
trial spbere and one in the extractive sphere. Both
of these ventures afford illustrations of the flexibility
and inter-relationships of. the devices here discussed
and the role they can plan in channe1llDg know-how into
the under-developed countries.

A. lndwlriaJ lien/we
186. An enterprise which is now ODe of the lcadiDg

producers of dyestuffs and pharmaceuticals in lndia was
established in 1947 primarily througb the efforts of a
UDited States company, an Indian indwtrialist and the
Government of India,to The Indian enterprise was from
the outset conuoUed by Indian interests. Initially, the
United Slates company owned 10 per cent of the
equity of the enterprise. In addition, the United Slates
compay entered into an agreement with the local
enterprise under wbich it was provided, in part, Ibat the
Uniled Slates company would supply technical oata
and information with respect to plant layout, equiP"'
ment specifications and the organization required to
construct the plant and to purchase and .install the
equipment; grant licentts under its manufactwiag
processes and provido necessary technical assiS[&Dce,
includiDg the services of a' chemist and stall; and
train 'technicians OD bebalf ot tbe receiving enterprise.
The agreement provi4od for payment to the United
States firm in United States dollars of the laner's costs
of providing all services supplied and, as compensation
for the licences and technical data, royalties in the
amount of 2% per cent of the .. net sales value" of
the products manufactured and sold by the re­
cipient e.Dterprise. The agreement further prOVided that
tbo United States company would seD to the IndilUl
e~terprise, upon mutually age.od terms, chemicals of
its own manufacture required for the opention of the
Indian plaI!ts. The IDdian enterprise was permilled to
use the UJIlted Statea company's n~ and goodwill in
advertising, subje~ to the latter's right to tnspecl. the
tnaDuf~tured products to insure their compliance with
its quality staodards. Subsequent agreements covering
the manu(actw-e of other products developed by one
ot the Unilcd States company's subsidiuies have also
been entered into.

.. This VCDture is described iD detlil in la/tit IlIlml4lUJMl
8Jl~j"'tf~ Vf!1IIIlU,. Friedmann and K&la:.ooft, Eds. (Columbia
tJaaVet3lt)' Press. 1961). pp. 38~392.

187. In July 1948, the Indian company entered a
general agreement with a Swiss company covering the
collaboration of the two companies in the manufacture
of various pharmaceuticals and chemicals, eacb to be
covered by a specific agreement. The ftrSt product to
be manufactured by the Indian company under this
mangement was sulfatheazole. The applicable specific
agreement provided for the construction by the Indian
company of the necessary manufacturing facilities and
tor the fumisbing by the Swiss firm of all. technicaJ
in!ormation necessary in connelion witb the construc­
tion and equipping of the plant and for a licence to
tilo receiving enterprise to manufacture under Ihe
ICCret processes conccrned. Here the entire produclion
of the Indian licensee was to be purchued and marketed
by the Swiss firm. The agreement specificaUy provided
that the Indian company would not sell the 5uUathea­
mle to third parties or through its own markeling faci­
lities withOUl the consent of the Swiss company :.nd
subject to the payment to it of a royalty to be agreed
upon. The agreement provided that the sulfatheazole
manufactured would be sold to the Swiss company or
its nominee at the full cost of produclion plus 1S per
cent, provided that the total price would DO: be un­
reasonably in excess of the delivered world price. in
which casc the SlAin complUlY 'reserved the right to
purthaso etsewhel'P.. U, moreover, the Indian company
could produce and deliver at a price computed in
accordance with the agreement which proved to be
mare thaD 10 per ceot below the delivered wodd price
from other sources, the IwO companies would divide
the price differenti&1 in a proportion to be agreed upon.
The manufacture by the Indian company of olller pro­
duets at the Swiss company has b«-a covered by
subsequent specific'agreements.

188. In 1955. an agreement was enlered into between
the Indian company, a British chemical company and an
Indian subsidiary of the latter, which prOVided for the
organization of a new joint venlure company. owned
SO per cent.b.1. the Indian company l\Qd SO per cent
by the Indian subsidiary of tbe British company, for tbe
manufacture of dyes. Subsequently, a technical agree­
ment was entered into betweeD the British company and
the Indian joint venNre company which provided tbat
the former would desigD the plaDt and equipment, super­
vise the construction of the plant. provide aU information
Dec:essary 10r the operation of the plaat, and make
arrangements for the uainillg at pers<Jnnel tor the
management at the operation. For this assistance, it
was to be paid the cost incumd by it in the design
wort, ordering, inspection. shipping and erection of the
plant. No roYaltiea were provided,' but the joiDt venture
company agreed to make contributions 10 the British
company's researth in the field in question in the
amount of 2 per cent of the Det sakrvaJue of-certain
products produced and sold by the joint vemlun
company. 11 was also agreed that the Britisb company's
Indian snbsidiary would process and pact the joint
venture company's pt'OductiOD IS long u desired and
would be offered. subject 10 ttems to be agreed upon,
70 per cent at such production tor pu.rc.hase and mar·
tetiog.
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189. The day·to-day management of the Indian corn.

pany involved in these various arrangements is handled
lJy an Indian firm of managing agents, under a manage·
ment contract. Thi; is a deviation from the Dormal pal­
tem of management contracts with enterprises of the in­
dustrialized couDlries, no doubt attributable la the fact
th::lt a vcry substantial reservoir of mangerial talent has
been developed in India in the firms of managing agents
which have played a key role in Indian business for
maDY years. Under the twenty-year management con­
tracl, the managing agent is vested with control o\'er
tbe geoC!ral conduct and management of OIe business
of the compaoy. subject to the supervision and direction
of the board of directors. The managing agent is re·
presented on lhe eight-man board by two directon.
The agreement provides Ibat the managing agent cannot
be removed during the term of lhe agrument unless
found guilty of fraud or wilful misconduct in manage·
ment of the business. The compensation rteeived by
the managing agent consists of (I) reimbursement for
all eIpel1SeS incidental to formation of the comp:my
and incurred in the management of the business;
(2) Rs. 3,000 per month; and (3) a commission of
JO per cent of tbe net anDual profits of the company.

190. Thus we fmd, in connexion with this suc­
cessful venture, contractual arrangemenls betwC(:n the
know-how-recei\ling enterprise and three large campa·
nies in three dirferent bighly industrialized countries
under which technical assistance and information with
respect to rlant design and construction, production
and marketing are made uailable, and licences to
manufacture under the technical processes concerned
<ire granted. .

B. E,xtrac,;ve ven'ure

191. An illustration of the operation of some of the
contractual devices here discussed in the extractive
sphere is afforded by a $200 million venture for the
mining of iron ore in Liberia. This venture involves the
Channelling of capilal from Canada, Sweden, the United
States and the Federal Republic of Germany and of
know-bow from Sweden and the United States into an
enterprise for extracting of Liberian iron ore, large
quantities of which will be shipped to the Federal
Republic of Germany and the United States for proces­
sing.

192. Undivided interesu of 25 per cent and 75
per cent in the concession from the Liberia.D Govern-·
ment are held respectively by a United States steel com­
pany and a Liberian company (~ per cent owned
by the Liberian Govtmme~l) which. hav.e formed· a
joint venture (in which thell respectlve IRterests are
also 25 per cent aDd 7S per cent) to operate the
coucession. The concession inyolyes a feature which
distinguishes it from the traditional conces~ion agree·
menl. The arrangement basically calls for a 5().50 split
of profits between the Li,berian Govem~e~t ~d the
foreign participants but, JDstead of obtalIlln~ Its full
participatinn in profits thro~gh the pay~ent of
royalties or tales by the foreign conceUlooaues, the
bulk of the Liberian Goyemment's profit participation

results from its ownership of SO per ceot of the equiry
capital of the Liberian company Sl which holds a 75 pel

cent interest in the profits of the loint Venture. Tht
Liberian Government's 50 per cent participation in the
2S per cent of the joint venture profits to be received
by the United Slates steel company is dfected under I

tax agreement providing for payment by the United
States steel comp:my of tues to the Liberian GOvtm­
ment at Ihe rate of SO per cent of its net profits.

193. The project is being managed by a Swedisll
syn~icate, consisting of six Swedish companies under
a management contract with the joint venture partici­
pants. Under the management contract the Swedis.tl
syndicate is granted supervisory conlrol over all asperu
of the extraction operations, including all construCli~
work, in rerum for a mana~ment fee consisting of ifS
~Is, p!w, unlil commercial prOC::uction commences, .
a flIed annual fee payable quarterly and, after pn> :
duction begins, amounts payable monthly which are I
geared to production. .

194. All operations relating to the marketing of the
ore produced, including advisiDg on proper productioo
and stockpiling schedules in the light of market con­
ditions aDd handling eD shipping arnngements are to
be managed by ODe of the Swedish companies par­
ticipating in the syndicate under an agreement appoint­
ing this company as exclusive world-wide sales represen·
tative and providing for payment of a slated salts
commission. The scope of tbe disl:retion vuled in ~
Swedish sales representative is subjett to the limita~loD

that it must act within a framework of general sales
policies, including a price range, approved by the
Liberian company and that long-term contracts must
be submitted to the Liberian company for approval.

195. Since virtually all basic utilities are lacking, a
wide range of engineering md constrUction must be
carried out. In addition to designing and iostaJling the
machinery and equipment required for the actual min­
ing operations, it is necessary to design and build a
160-mile railroad from the deposit 10 Lhe nearest harbour
where extensive port facilities must be cons(ruct~d.
In addition, road, aitpO~ and storage facilities and en~r~

town sites must be deSigned and constructed. The CIVil
engineering is being handled by one Swedish company
and the mechanical and electrical engineering by
another, both of which are participants iD tbe Swe­
dish syndicate. The construction of the port and other
facilities is being carried out by a Liberian subsidiary
of a large international construction company con­
troUed by United Staf.es interests.

196. The deposit is estimated to contain 235 milliOD
tons of high quality ore and up to 500 million tons of
indicated reserves. The major financing arrangements
include the sale of $50 million of 6% per cent fint lien
collateral bonds due in 1980 to a government insti­
tution of tLe Federal Republic of Germany. the sale of

" The UberiaD GovemmeDI 0'JtlS o::Je million elan A lblrr:s
MUcb Ire eDtitled 10 elecl fin directors. One Million clasl B
Ihare5., entitled to elect sa. dirtClon, Ire oWDed by • ema,diJJ1
comPloy. I majority of the shares o( which 1ft owned by the
Swedish syadicale which Is tIlloaJina: !he project.
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$30 million of S% per cent ftrst lien collateral bonds due
in 1980 to the Export·Import Bank of the United States
and the sale of $38 !!lillion of 6% per cent subordinated
debenlures due in 1985 to the Swedish syndicate. Ship­
ments of ore are expected to commence in 1963.

197. Th1s Uberian venture illustrates the role that
some of the 'highly flexible arrangemcnu discussed in
the present report. including mineral exploitation agree·

menls, engineering and construction contracls and
management conlracts, can play in maC5halling capital
and know·how from industrialized countries, in this C,1Se
Canada, Swe~eD, the Federal Republic of Germany and
the United States, for the carrying out in an UDder·
developed country of a mineral eXlraction project .which
requires capital and know·how far beyond tbe capacity
of local resources.

• CII!4t 10 I"",,,,",", hi PoJ;UtM (lllTelUDCCt Ptomotion
8urClo. MWltry of IDd\lJtriet, OO"erDlDtIU of faUllu. K.,.
du, 1960), p. 1.

• Reply by the OO'fernmart of Ohua to the iDquirJ of :hi
5ecreluy.(JUlrt:lol•

r. Rrpl)' by the GoYel"OlMllt of Ecuador to tbe iaquifJ' of the
Sem:tary-GeDt'raL

p Em1' and Cord and 1, ebaptm maDd n'.
p Sec anon. I.
.. p.fea.lures for tbe pfOlectiOD of foreip lJnoestmem. u. di.­

cussed i.B cblpter m belo....

198. A wide range of measures designed to promote information but will al:'o receive and expedite all a~
tbe international Oow of private capital bave been plications from potential investon for necessary permits,
adopted by the governments of both capital-supplying facilities. etc."
and capital·receiving countries. They include the pro- 201. Stmnar!;' in Obant. the &Dnoo'l.ced ~O}llic

vision of information on investment oPpoltuDilies and development pr-.>licy expressly recognizes the private
assistance i.a their implementation; the provision at enterprise seclor as one of five differeDt sectors in the
economic and social overhead facilities aDd of suppte.: • count:ry', structure. The lodwtrial Promotion Division
mental)' finance; fiscal measures (including broa~ tax of tbe Development Secretariat not oaly gives advice
concession schemes. import duty concessiOn! other spe. to prospective investors, but also uami.ots and makes
cial reliefs, and unilateral or bilateral provisions for the recommendations on their projects, and co-oroillatel
avoidance of double taxation) i and measures for the the activities of different ministries in providing t3.11:
protection of foreign investments. relief, liccnces., priority aIJocations, etc. The Division

199. Incentive measures were discussed iD detail iD provides these ",mees not only to new mvtstcl'1 but
the progress report.SI Recent innovations and changes equally to establisbed investOR, in recognition of tbe
brought to the attention of the Secretary.(jeoeral, fac~ -'lbat ODe of~ best ways lo persua~ oewcomers
largely in response to bis recent inquiry,tS are summar· ~ ~vtst iD Gbana IS to earn the ~will ~..appre--
iz:ed in the following paragraphs." aabon of loveslOn wbo are alrt&dy ID Ghana .

202. The Development Ctntre of Ea.ador. RCtntly
tttfQfmatlon centres established by the Government UDder an agreement

200. Investment information centres arc wually with the Ioter·AmericaD Co-operativ(: [)eyetopment
designed to promote domestic investment as weD u Service, has important advisory and research fu:lctioDJ
to encourage the innow of foreign capital. Where: the iD ecooomic development planniDg. and on that basis
capital·receiving country has a developmeot programme is responsible for prOmoting domestic Al:d foreip. in·
which defines the particular role assigned to the private vestment iD high priority fields. It seek! out appropnate
sector, the centre will often have special responsibilities investment opportunities, undertakes studies on the
for directiDg private capital to the. industries, and even adaptation of advanced industrial technologies to the
specific ventures, contempJated in the plan, so as to conditions prevailing in Ecuador and, genertDy, lends
secure maximum benefits from available investment teclmicaJ and admini!trative assistance to prospective
capital. Thus, the Investment PromotiOD Bureau .of iDveswl'1 in the establishment, flDanciog Ind e:rccutiO'l
Pakistan, which was set up in 1959 with the object of of industrial projects."
giving .. maximum scope to private enterpriJe in the 203. The newly openod Indian lDvestmeot Cen~,
development of the resources of the country't. bas as sponsored by the Government with the hetp ot funds
ils main ~Ic... to prom~ fore!gn and I~ private in- from the United States Technical Co-operation MWioll,
\lestmenl ID l.DdUSlrr' WIth a View to re~g the, tar· will ICrve as .. a catalyst for foreign investment".
gets o~ the country s devel~~enl plar.s ID the pnvatc UDder the Goverument', indwtriaJ policy, the dMtop.
sector ..The Bureau has dlSlnbuted the Government's ment of all iMwtries not specifically anigned to the
.. ~o~us!nal Iovestment Schedule for the private"5eCt~r exclwive or primary responsibility of the Slate is left
W1lhul the. framework. of the .Secood .Year ~1ao ; this to the private sec10r and will be facilitated and eDtou.·.
Scbedule .lists in detail the diflere~t 1Ddustr:ie~ selected aged by the f. Government iD aa:ordaoce with the
and the UlVestmeol cootemplated 10 eath of them. ID
assisting the implemeotation of th~ part of the P1ao the
Bureau will provide not only mvesttaent advice f aDd
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pw~rammcs formulaicd in successive live year plans",
In Ihis cJnnexion. it is the task of the Investment Centre
to disseminJ.te infonn",tion on rele"3nt laws, policies
and proceoures and, generally, to advise and assist
investors on all mJtlers relJting to the establishmenl of
approved induslrial cnterpriSts in India. !t will also
play :1 part in the encouragement of joint "cntures
bl:twecn Indian and foreign business men.!!

204. The Government of the Republic of China
advi~ed the Sccrct:ny·General in reply 10 his inquiry
that assistance to domestic 3nd foreign in\'cslors is
rrovidcd by the In\"cslmCnl ~r\'ke Group of the
RCSC3~h Centre fOr 1ndustrial Development Invest·
menls. which heirs polrntiJI invrslors b)' answt:ring
specific inquiries. and providing. olher fJeilities for their
llndc-rtakings.

SlIflpfrm('nt(lry finar:t't

:ws. (ntcrnalionJI nnd re~ional finnndal institutions.
:I.'" well as national ins!itution~ e ..lablished within the
C:lril31-(urrlyi,~ countries :tnd devdopmcnt banks and
C<'lrp<'lralions e~t:lhlished in under-developcd countries,
are dc..if!ncd to provide sllrrlemcnl:lrY finrtnce in con·
nexio:'l wilh foreign (:lnd domestic) private capital in­
veslmenls in under-dc,·dopcd counlrics.

206. A sped:!1 lyre of n:!fion31 inslitution, which
startr.d operations in 1960, is lhc lndustrial PromOlion
Cnrpor:l.Iion of Rhodesia and Nyas:tbnd (lPCORJ'..').
IPCQRN i( prh'atrly fin:lneed. but is government.
backed and is upccted to play the part in the Federation
wllich in m:lOy other countries is played by government·
srC'n<.Orrd dC"c1orment corp(lralions_ To this end, it
act.. LJoth as a financi:ll inslitution :lnd as an investment
Ccnlrlt. It will pro"ide fin3ncing for industrial projects
nut of it$ subscribed capit31 and out of 3dditional
funds il m3Y borrow with the po~sibility of government
guarantees for borrowing from abr03d; it will give, es·
reci::1ly 10 foreign in"estors, needed infonn31ion and
advice on leg31. economic 3nd lechnical mallers; 3nd il
is empowered 10 assi'l invcslors in their ncgoti3tioils
with go\'cmmcnt ag~ncies and private parties.3t

207. Thr year 1960 saw the establishment of two
new region31 institulions in L.uin America: the Inter­
American Developmenl D:lnk 3nd the Central·American
Economic Inte£ration Dank. The IDD became operative
on 1 October 1960, wilh tot31 authorized capital
slock of S8S0 million. subscribed by twenty Latin
American countries and the United States. The Banlc
ha~ under consideration the possibility of supplement­
ing its financial resources by the s31e o( its bonds. It
31<.0 seeks direct private capit3! partidpal:')n in its
opcnlions, and has obtained sueh participation by
private b3nk~ in the United States in its nry lirst
fin'l:1cing project. in Peru. The 83nk h3s indicntcd
il~ rC:ldiness to suppl)' technical as~islance to private
('nlcr~rises as .....ell a.. 10 publir bodies in the prep:uation,

.. Reply by the GO"crnmenl of Indil 10 lhe i.:lquiry of the
~ee:tlal')··Gel\enl.

" Reply by the Uniled )\inrdom to the inquiry CIf lhe Seere­
ury·Genenl.

financing 3nd execution o( projects including Ihe making
o( pre-investment surveys. In partiLular, the Bank may
directly provide or guarantee loan financing to priv3te
entcrprise or assist in the establishmenl, reorganization
and financing of nal10nal development b:lnks and cor­
porations and put funds at their disposal for the finan­
cing of individual projccts.

208. One of the most import:lnt of the~ interme­
diate financial instilulions which will enjoy the Bank's
technical and (inancial support is the Centr31-American
Economic Integration Bank, established by a multilat­
erill Ircaty belween Guatemab, El Salvador, Honduras
and Nica:agua o( 13 December 1960, for Ihe financing
of public and private invcstment projects which wiU
serve the economic inlel!r:ltion and balanced economic
development of the four countries.

Taz m~lUuru

209. MtOSllrtS of capital•.fuppl)·ing ("ountrirs. The
broad measures. discussed in Ihe Progre~s Report,~ by
which most miljor capital·supplying counlries have
rrduced or even wilhdrawn their tax demands on
foreign income, apply equ311y to il\Come from developed
as from under·developc:d countries.

210. The intervening period, however, has scen a
number of measures adopted or put forward which tend
10 favour foreign investments in the under-developed
countries over such inveslmenls in Ihe industraliz.cd
countries. In the case of the Uniled States, the proposals
recenlly :lddresscd by the President to Congress U ~re

designed, inter alia. to counteracl the recent strains
on the b:llance of payments, by withdr:lwing some ?f
the m05t important lax incentives from investments 10

the developed countries. Their retenlioD solely for in·
veslmcnts in undec.<lcvrlopcd countries is expecled to
.. enhance Ihe relative attraction of inveslment in the
less developed eountrics ".41

211. There arc two tax incentives which arc pro­
posed to be limited to income from under~developed
countries: Ih: more important of these is the privilege of
deferrinl;!: United Slates tax liability on profits of fore!~
subsidiaries until their repatriation in Ihe form of dIVI­
dends; U this prh'ilege is particularly interesting from
lhe point of view of the capital-receiving country,
since by encouraging retention o( profits it decreases
the demand for foreign exchaniie and promotes rein­
vestment and rxp:msion. It should, ho.....ever, be noted
th3t the retention of the deferral privilege for income
from under-developed countries is to be limited to

.. E/ll2j and Corr.1 Ind 2, pun. 1)5·1<45.
11 Our frdtraf TtJx SyJlrm, M"euaJe submiued by ttle Pre­

sident to Congress on 20 Aprit 196t (Part Ill. TtJx Trralmrll1
01 Fortl'll Ifl(Clmr (CofllrrufofltJi R«ord, ProcudifllS Qnd
DcbartJ of tJrt 87,1. COflRrtSJ, First Sruioft. 1101. 107, No. 140.
lIo/lSt 01 RrprrJrnrtJtiveJ).

.. ibid.• paru. t aDd l.
n See Progres' Repon. pUll'. 1311-139 . .M there eJ:plained.

previous legislative proposalJ hld contemplaled Cln the Conlrary
Ulendin, the defetn.1 privilelC still fUl1her, C5p«ilUy to profitJ
of qu:.lifie:d CoreitT' branch optratiolU (e.,. IhJOUlh the use of
so-called Forei,n Dusineu Corporations).
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"
income from direct (ca;>itaJ) investment, and ~"Ould not
extend to income derived from the licensing of patents
ans know~how to foreign enterpriscs.

212.. The orner tax co_ncession involved is the outright
e:temptJon of earned I:lCOme, within certain limits,
received by United States citizens during their residence
or extended stay abroad. The retention of this privilege
for such income earned in under-developed countries
onJy sho1!ld provide an added incentive for managerial
and. technical speciclists serving in these countries, es­
pC'C1311y ",bere the laller in turn offer concessions against
t!'!tir o......n lax or the salarics of such techniciaos..'

213. The Tax Amendmcnt Act of 3 May f~61 of the
Federal Republic of Germany gemts special lax privi­
leges on account of capital investments in under-devel.
oped countries if they qU.:lli~· as "contributions to
economic development justifying special incentives"."
Under Ihis privilege, the investor may credit up to one­
third of the cost of the investmcnt to a reserve which is
fully deductible from taxable profils in the year when the
investment is made. Beginning with tlle third su~­

quent year, the reserve is to be dissolved by adding
one-fifth of it to the taxable profits of each of the
following five years. A colTtsponding privilege is
provided for the purposes of the Fortune Tax.U

214. A similar dtvelopm~nt favouring investment in
under-devclopcd countries is apparenl1y taking place
in the United Kingdom. I lere recent demands by the
business community for an e:xtension of the general
tax deferral privilege, through a liberalization of the
Overse..s Trade Corporation conccpt," were not aa:ept.
ed by the Government It instrad has proposed to include
in existing and future ta:x agreements w~h under­
developed countries the so-called tax-sparing provision
under which the Uniled Kingdom would allow 3S a
crcdit <Il:11inst its lax on income from the co-contracting
counlry not only the foreign tax actu.:llly paid thereon,
but also the amount of such tax which was abaled as
a spcci:l! investment incentive••! This provision lias al·
ready been implemented in Ihe tax agreement concluded
with Paltistan on 26 April 1961.

215. Internalional Tax Agrf'rmentr. Tax-spwng pri·
vikges had previously been included in a number of

'" TItiJ it the case, (or example, ill Iadi, &Dd J'akjst£D (:K'C
paru. 222-223).

ot New paupaJ)h )4 (d) of the lDCOme Tu Law 'Dd pUI­
fnpb 19 (b) of tbe Compally Profits Tu Law.

.. New p:lfl,rapb 9 (Q) of tbe For1\Ulf; Tu Law.
t.' £/]]B lod Con.! a.nd 2, p:lra. 1.0. The libcr;r.liutioa

would have ddc:ntd the United Kitlcdom IU DOt otlly-u al
rrucol-oD profits from direct (branch) opcflUonJ abroad but
also on profiu in the Dature of dividcoth recdvtd from fordJll.
~ubJidi.ria of the Ovc:ne:;r..J Trade CorJlOntioll. until the luter
In IUTD distributed tbtSC profits to iUl $lock.boldc:n iD the United
JUI\IdOtn.

.. Dudlet S~b of the Ch~lKcllor or the Etcbequtr. 17 Arril
196t (HOIUI 01 ComlnOllS. ParliamrnttVJ Dtbotrs, Wtd/)l
JlQn.lQ,d No. '19. 17 ArM1 196t, columnJ 811-1121. III this
speech the Chance-lIot o.ho propo6Cd tire eJtennon of tht
unilalcr.ll tu ctt"dit, currently liven only tor fOfCiJD ctntnl
lOVe"Tlmenl we-s, to (aJeJ or fo~ign j"l"Ovinci.al a.nd local
"u~oril~ ; .INs atkW privilege would be Ivail~le ..... ilb teprd
10 lndualnaliud IS wdll.J undcr-Jcvelortd couolrics.

rectnt income tu tlsrcements betwcrn olher countries.
These are t!te agreement 5i~ned on 5 hnuJry 1960
between IndIa and Japan, which has alretldy ~one into
effect, and the L'"Caties concluded by the United St:1tes
with India on 10 November 1959, brJeI on ~O Scplem.
ber 1960 llnd the United Arab Republic on 21 December
1960, which, howc\·er. have nOl as )et been rJtifieJ.
Tax.spJring is also prCJ'Vi fed under the Isr:lcl.S\\.Cden
beaty of 22 December 1959 (ntified 0:1 S June 1960),
though for dividends received by Swedish indi\'iduJls
and for ioterest income only, since all otJlCr c;:lle~ories

of income derived from Israel which rem:lin taxable in
Israel will be altOj;Cther exempt from S\\cdish tall.

216. The treaty bet\\ttll India and Japtln, as well as
a treaty signed by India '1th Norway on 20 July
1959, embodies some of the signifi.cJ.nt dcpar1urrs from
the lraditional pattern established jn treaties l"Ct""cen
developed countries which were described in the
progress report.n Thus, nol only profils from foreign
branch OpertltioD~ (as in the traditional treaty scheme)
but income from eapittl1 (dj",idends, intere~t ;md royal­
ties) as weU remtlin fully taxable at source, while relief
from double ta.xation is provided whoU, throur,h conces·
sions on the tu in the investor's home counlry-by
exemption in the case of L~ treaty with Norway and
by a credit under the truty with Jaran. Simibrly, rrofits
d~rivtd in one country by a shippin;: comp.:lny ('If :he
other e.AJntry are not wholly exemrt in the latter, llS
required in most other t~aties; inste3d double I;u:ation
is avoided by a reduction in the tn c1:lims of both
countries.

217. In addition to the tCC.:llies :llttady mrntioned.
general income tax agreements Vo'Crc fuMher concluded
recently by Sweden y,;lh Isrnel on 22 December 1959
and Tunisia on 6 September 1960, and by PJlistJO with
Japtln on 12 February 1959 and SVo·it7.crl.,nd on 30
Decembe: 1960. All the~ follow largely the traditional
ptluem of such agreements, except that in the two
Swedish agreements dividends derived by Swedish corn·
p.:lnies from the other couotI)' are excmpt from Swe
dish W.IO

218. Fronce concluded an tlgreement with ~f.:ldaga~.

ear on 30 April and 8 ]un~ 1959 uDdcr which dividends
p.:lid out of profits from tbe b.tter country are e~empt

from the Frt:nch proportional tu. An up-lo-dale table
of all general income tax agreements cO\'crin~ under·
de\Tlopcd countries aDd territories is conLa.incd in
annell III.

Mrasuus adopud by copilal.rrm\·jng rountrin

219. Tax ioceotivts continue to be offered by most
under-developed cOWltr1es to aUr3ct forti~nd d()o
mestie--apilaJ into useful chmnels of in\·e~tmcnf.$t

Among the newly independeot countries, Cameroun
adopted an Investment Code 00 11 June 1960, which

• E/lJ2J IUld C«r.1 and 2, ratl_ 141.
.. Ill. the ~:lK of S._-illCrl'Dd.. the ..me rule 'rrlies, unJcr

doInestlc S_LSt taw. 11\ the caae of d:viJtnds ftctivtd trom
qUIlIfied fotticn n:M.idi&ric:i.

II Su alto proarus report. d<?tument EJ))~3 InJ Con.1 Ind
2. PUl~. U&-139. A ac:lec:led lill of reltv.nl ltci.\!atioo ;, iD­
c1uJe.d III !Ulna JJ.
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classifies enterprises in four categories according to their
importance to economic development and varies tax
concessions accordingly. The latter may include a fi.ve­
)'ear lax holiday to qualified investments with a deferral
of the depreciation charges, normally deductible during;
that period, to the five-ye:n period foUowing the tax-free
years. For high-rriority enterpri~s immunity from tax
increases may be guaranleed for up to twenty-five
)'ears. This !atter privilege is also provided under the
new Private Investment Law of the (vary Coast U and
-for a teo-year period covering customs and direct
taxes ooly---under the recent Foreign Investmenls Law
of Soroalia.u

220. The Industrial Dcvelopmenl Ordinance of 1958
in Nigeria broadens Ihe lax holiday conttpl for
.. pioneer industries" by counling as part of the exemp­
tion period (which may go up to five years) only those
years during which taxable profits were eamed, thus
excluding from Ihe calculation the years in which the
enterprise suffered a loss-a liberalization which is
p3fticularly interesting duri,lg the early years of a new
enterprise.

221. Several capital-receiving countries which have
had lax concessions in eHeet for many years proceeded
to revise their legislation in the light of Ihe experience
accumulated in their operalion. Thus, the 1959 revis.ion
of the Israeli Law for the Encouragement of Capital
Investment was the third "enion of this legislation,
which had been introduced in 1950 and revised in
19S5. The latest eO:lctment "oUers considerably greater
benefits to investors, especially in regard to tax exemp­
tions. :md currency exch:lngc regulations. The adminis­
trative machinery was also streamlined." 54

222. The new legisl3tion in Pakist3n. which replaces
and broadens. earlier pro...·isions that had been suspended
as of 31 March 19S8, is especially addressed to the
S-:cond Developmen! Plan in that it applies only to
underlakings e~tablis.hed no later than June 1965, the
end of the Plan period. In order 10 qualify, industries
must be operated by companies .....ith a minimum capital,
must be primarily based 00 Pakis!ani raw materials
and must s.et aside for expansion and development at
least 60 per cent of the profits earned during the tax
holiday. The tax exemption period is in principle four
years, and depreciation charges may be postponed until
after the exp;ration of this. period. In addition, dividends
paid by companies enjoying tax holidays arc exempt
from income and super.tu (totalJing 45 per cent)
and remain s.ubject only to the 15 per cent dividend
tax, Olher lax concess.ions. include a two-year lax exemp.­
tion for the salaries paid to foreign ttthnicians.u

223. Similar tax concessions in India have also re·

u lav.o 1'10. 5~·1). of] September 1~S9. Irtide 6.
.. UW 1'10.10 of I1 February 1960, article 13.
.. lA... lor lilt EIlt:OIi'l/gtmtlll 01 Cl/pifa' 11ll'tJlmtll", in­

troduction. p. 1: publid.,cd by the Inve~nl Ctnlre, Mini$lry
of Commerce: -and Induslry, JCNykm. 1959.

u Sa Glljd~ 10 11l1'~Jlmt'" I, PdlJtl/ft {Io\lutmenl Promotion
Bureau. ""iniury of lodustries. GO\lcmmeol of PatislJ.l'l, Kar.·
chi, 1~60, p. 1.

cenlly been expanded s, by a reduction in the tax OD

dh'idends paid by non-subsidiary Indian companies to
foreign campanies from 63 per cent to 50 per cent; the
tax on di"idends paid by Indian sub~idi:l.lies to foreigII
parent companies had earlier been reduced from 63 per
cent to 30 per cent. Special concessions. are pro"ided
in the 1961 Finance Bill for royalties payable to foreign
suppliers of patents and know-how to I ndian enterprises,
through the reduction of the tax from the ordinary rate
of 63 per cent to 50 per cent. These various reductions
are particularly valuable for recipients in those major
capital-supplying countries which allow foreign income
taxes to be credited against their or:Tt taxes 00 the
foreign income. Since the reductivn ' in brin~ the
Indian tax down to a level close to that }Jrevailing iD
most of these countries, thl latter can now be fully
absorbed by the tax credit, so that loreim capital and
know-how can be s.urplied to I'ldian enterpris.es at a
lax cost which will rot constitute an effe~live iourcl~D

on the recipk"t. The st..ne purpose is served by the
extension, in tht 1961 F;nancc Bill, of th.:: exemption (l{
tbe rcmuneratirn of foreign technicians to a maxi..lum,
in certain cases., <..' five fiscal years.

224, The Republic of C"tina, which had had carlier
investment legislation since 1954, auopted a ne.
Statute for the Encouragement of Investment on 31
August t9ro which, inttr alia. extends the lax t,.>liday
period from three 10 five years, reduces tilt b'einess
income tu, gives tax privileges to certai.l types of sal'·
ings and inveslment in inc'ustrial shares, and provides.
for the periodic revaluation (! fixed a..sets.n Similar
periodic reva!uatioro privileges are contained in the
new industrial promotion laws of Bolivia U and Chile 51

under which qualified enterpris.es may in addilioll ~ure
an as.surance against incrtas.e~ in direct taxe~ (wl..:ther
by law or by regulatory interpretation), and various
cooces.sions against existing taxes.

225. Guatemala also replaced an earlier lovesl "lent
Promotion Law of 1947, which had been modifie~~ in
1952, by a new Law eo which grants broader concess:ons
against import duties and dinct taxes for up 10 ten
years, but carefully conlrols allocation of these tax
privileges by requiring a technobgical and e.·ollomic
analysis. of the potential value and efficiency of every
inveslment proposal.

226. The new Pt'TUvian Industrial Promotion Law,l
s.eeks to stimu"te investment in the less. developed
regions of the ~untry by steeply graduating the tax
conces.s.ions aec0rdiog to the place where the new enter·
prise is to be establis.hed. Tax contes.sions available are
quite broad and may extend to direct and indirect central
and local taxes. Limited tax holidays as regards import

H Reply by the GovcrumcDt of lDdil to the inqlJiry of the
Secreluy-Gefteral.

If Reply by the Government of the Republic of aiDa to the
inquiry of the Secretary-Geoeral.

N In\les.tmenl Promolion la'" of t6 December 1960.
11 ForciaG Capitll Investment law (Decref>law No. 258 of

10 Man:h 1960).
10 Induslrial Promotion 1.&w (Decree No. 1317) of 30 sep­

tember 19S9.
11 InduJtrial Promotion Law (law No. 11270) of )0 Novem·

ber 1959. .
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duties and income taxes are also available under new
laws in Dwma n and Thailand."

227. It may be interesting to Dote that more ad·
vanced capital-importing countries also use tax incentives
to attract foreign capital though chiefly in order to
direct invcstment into a particular type of favoured
activity. Thus, Ireland informed the Secretary-General.
in its reply to this ioquiry, tbat companies engaged
in manufacture for e::ports win, in addition to con-

U Union of Burma lnvcstznent Ac! (U1lI No. "1) of 19'9.
u Induwial Investment ACl of 17 October of the year 2'03

of the Bud:lbist Era (1960).

cessions on local taxes, receive full exemption from
income and profits tues for ten yean with a reduc.
tion in these tues Cor an additional. five-year
.. tapering DU" period. This exemption is extended
Ul'ltil 1983 for uport industries established in the Shan­
non Free Airpol1 area. This di.rectional tu incentive,
which is quite closely defined in its scope of ap?llca­
bility, may be considered characteristic for the use of
the lu incentive technique iD Ihe more advanced tax
systems, as discussed in the progress report.1t

.. E/))2J aDd ColT.1 aD4 Z, parlU. 1,S7-I".

CJuPTU III

Measures for the prottdioa of forripl banstmcatJ

I. INTERNATIONAL CIlEDIT INStJIl.ANCE

228. At its fifteenth session, the General Assembly
requested a report on the feasibility of extending
the scope of existing Dational credit insurance institu·
tions, of creating new institutions or arrangements of
this kind and of establishing international credit insu·
rance organizations.U During the discussion in the
Second Committee" which preceded the adoption of this
resolution, it was made clear that its sponsors wcre coo·
cemed with a gap in the existing range of facilities for
the foreign private financing of economic developm~o!,
namely, the granting of medium- and long-term (I.e.,
upwards of five years) loans not tied to purcha!:s from
any panicular country.

229. Most countries exporting manufactured and
capital goods operate export credit insurance schemes
covering short· and medium·term credits tied to exporl
sales. Some of the schemes have recently been expanded
to provide coverage for medium- and long-term IQInS
granted by financial institutions, which are, howe'tU,
still tied to purchases of equipment in a particular ~~.
try, if not from a specifically named firm. 11 In addlllOD,
a few countries make available to private investors faci­
lities for the insurance of equity investments," and under
at least one of these schemes (the United States Iovest·
ment Guaranty Program) insurance is also available for
loans, though it appears that little use has been made of
this provision. But DO national or intem~tiona1 schemes
for the in~ura.nc:: of untied medium- and long-term.
credits exist at preseot, still less any form of guarantee
for bond issues of under-developed countries.

A. Existing national cudit ;tlSUTt1IICt schtm~s

230. Government operated or controlled export
credit insurance schemes exist in most of the major
industrial countries and in a fcw of the kss industralized

U GCnftal Aucmbly rnolUtiOll 132) (XV) of U Dceanbu
1960.

M Of/fdizl Ruords of Ih. CtMT41 A.ut,"61" Fillttfl1" St"
siOll, 5«onJ Cornmiltrt, 706lh mcdm,.

" SCe below, wb-scctioa A.
M S<.c lCCtiou 2 ot the pretcol d:l.apter, paru. 269 et ltl/.

countries." These schemes have been reviewed in con­
siderable del:u1 in a sludy by the United Nations Eco­
nomic Commission for Europe published in September
1960.11 The following paragraphs therdorc refer chieny
10 developmeots since that date.

231. Under the "ordinary" schemes of mcxt western
European countries elport credit insurance cover is avail­
able for commercial, political and transfer risks for
between 70 and 90 per cent of the tataJ value of the
transaction. This cover may be eltended for periods of
up (0 five yean, though it would appear th3~ in most
~stem European counuies the bulk of lnsur:mee
policies wriuea ~ short-term, for periods ol e.ight~en

mooths or less. Since 19.59, however, the period for
which Utsuraoce cover is available h3S beeo ellcnded in
a Dumber of countries.

232. In July 1959 the F~tfnaJ R~publjc 01 Gn­
many adopted a "capital export" scheme for the in·
surance of longer-tt'rm crtdiU (up to ten and, excep­
tionally, fifteen yean) against non-<:ommerci3l risks, and
since then several other countries have extended the
period for which coverage is available.

233. 10 July 1960 the period lor which insur3ncc
cover could be obtained under the Austrian scheme
was extended from five to eight ye:us by allowing for
a lhree.yeu" production period ",11

234. In October 1960 the United Kil1gdom Govern·
meot announced that in fumre the Board of Trade's
Export Credits Guarantee Departm~nt (ECGD) would
.. insure cn:dit on longer terms than the normal maximum
(of five years) iD particular caxs .....here this is necessary

• Amoo, the oounlrict in wbich uport creJil JUara.nlce in·
iUraDCC tdlcmct lit too....o to ui_,' arc Au,tuh.a. Alatri.. Be;·
Jium, Ca.nada., DCI1lD.ark. lhe Fcderal Republic at Gcrmaay,
F~e, India, lrel.and. hrael. h.aly, hpl.l'l. the NcUlerl.an4J,
Norway. Sp.a.io. SwC'dtA. Switurlud. tht Unioo of South Africa,
tht United Kina:dom and IM UnittJ St.aftl..

.... A HOCt ca Rrctnl [)cVtklJ'mcDtJ anJ Problcms o( El·
port-<:rtdit Guarantce:! (wilh sr«ial refeftDCC 10 Westertl
Europe," U,,(ltd NOIio"" uOM,"k B"II"iJI!o, £lIrOf't, Vol. 12,
No. Z, Stpltmber 1960.

11 Rrpty by the Qoy~l of Austria. to die ioquiry 01 the
SccnUtY-Geoeral.



"
to :l.lIow a United Kin~dom exporter to match terms
0H.:red by a foreign competitor ••. wilt, orfici:J1 sup·
port ".;7 A few months later. in April 1961, it was
announced lh:l1 the ECGD would henceforward guar:lIl·
tec loans made by fin3nci:l1 instit'Jlions (including baoks,
insuT;lnce companies and pension funds) to ., credit~
worthy overseas purchasers" for periods longer than
five lcars, the proceeds to be used for making payments
la Uniled Kin/;.dom exporters. This scheme is intended
to provide finance fOT Jarg.e capital projects costing
more th::m £2 millioD ($5.6 million), .md will not be
available for smaller loans except loaDs for the purchase
of ships,"

235. In February 1961 the Government of Italy
::adopted a new UpOrl insurance law extending the
coverage on contracts for work abr03d by Italian con­
struction enterprises." Further legislation to provide
guarantees (or credits of up 10 ten years' duration grant.
ed by financial institutions is currently under con­
sidcration.1$

236. The Government o( France had recently decided
to extend in certain cases and under certain conditions
the term lor which commercial credit insurance is avail­
able Irom five to ten years.le

2.37. There is no institution in the United States
c{l;nr:~la"le to the cxport credit guarantee organizalions
fl'un.! in m(\~1 wcstern European countries. Some
in,ur,Ill~'~ f.l~ili~ics are m::adc availJble by the Export.
IInr":1 I:"o);: \~hich, however, greatly reduces the need
fN l',XJ'l'r\ credit <lnd insurance facilities by the provision
nf long-term loans and lines of credit to b::anks abroad
to finance the purchase of capital goods and commodities
from the United S'ates. Until recently, the E,;imhank
would only guaraRlee medium-term (not short-term)
transactions agaimt commcrci:'lt nnd politic:ll risks under
its "comprehensive gu:'lrantce" system or, in certain
cases, by bU)'ing for cash from the cxporter up to 85
pcr cent of the financed portion of the transaction.

238. Short-term (180 days or less) export credit
guarantees were first made available through the
Eximbank in May 1960. CO\'erage was restricted to
political risks, as it was held that adequate facilities lor
the insurance of commercial ri~ks were available through
private sources. In March 1961. as part of "a new
export financing and guarantee program designed
10 place American exporters on a basis 01 full equality
with their competitors in other countries,"" it was an­
nounccd that comprehensive short-term gU3r:mtees,
covering all types of business and non-bllsiness risks,
would henceforward be made available. The policies
will be wrillen by private banks and others offering

71 Speech by the Pruident of Ihe Board of Trade quoled iD
Tilt ECQrwmiu. 29 October t960.

" Tht ljnln (London), IJ April 1961.
" law No. 68 or 11 t'ebnlilry 1961.
:1 Rcply by Ihe Government of !Ialy 10 tbe inquiry of the

Secretary·General: sce aIM) ran. ~43 below.
:. Of/idol Ruo,df oJ rht Gtrlual As.S('mbly. FiJftlnrh Sn­

si",n. St(ilnd Cilnlmi,ltt. 106th meeting, stalemenl by tl'le re'
prc<,(ntillive of France.

:' Elport·lml'Ort Bank of Washinilon. Press Release No. 7])
of 24 ~hrch 1961.

financial assistance 10 exporters, which will them­
selves be issued guar;JflI.ees by the Eximbank.

239_ At the same time, the Bank announced an
extension of its medium-term export flDancing and
insurance facilities. In future, financing and insurance
will be available (or exports of semi-finished goods
and consumer durables at medium·lerm, and for goods
held. exhibited or leased abroad. Advance commilmenls,
where appropriate, may also be obtained to vlace United
States sellers of equipment and contractors for services
in a competitive bidding position witb foreign sellers
and contractors. The Bank will also offer. for the fust
time. financing and guaranlees (or equipment, sold to
public as weU as private oil companies.le

B. Tht possibifity of eztmding tht scop~ of tXisl­
ing naricmal cudit ;nsuran.ce institutions and creat­
ing new nalional institutions

240. As noted above. several of the most important
national credit insurance schemes have recently under­
gone or are currently undergoing substantial extension
and modification, BOl the existing schemes and those
under contemplation still rau sbort of the needs of the
under-developed countries in two main respects;

(a) Under-developed countries may require credits
(or periods up to twenty years, while insurance is
I;urrently only available, in a limited number of cases,
for periods up to ten or fifteen years;

(b) Under-developed countries require untied credits
that can be used for purchases i'l any counlry.

241. It is genuaDy accepted by the members of tbe
Bern'" Union" Ihat the maximum period (or which
export Credits shoul~ be made available is five years.
Recently, bowever, as noted above, government-owned
or sponsored export credit insurance agencies have show
themselves increasingly ready to insure credits extended
for more than fiv: years. One of the results of this
export credit insurance .. race "-which has affected
the extent of coverage available and the type of risks
coveted as well as the period-has been to bring about
an increasing degree o( standardization among existing
insurance schemes, and to oblige new schemes to match
i( not exceed the range of (acilities offered elsewhere.
Thus the Government of Italy has indicated thal one of
the objects of the draft ,:xport insurance law presently
under discussion is to consolidate existing export credit
insurance provisions and bring them into line with the
schemes in operation elsewhere.llo

242, This extension and broadening of the terms on
which export credit insurance is available raises the
question of tbe availability of the underlying credits.
Few exporters are likely by themselves to be able to
extend credits (or ten years or longer, and a financial
intermediary would have to take over lhe claim, In

•• Ibid.
" An international orgaoization of export credit insurers in

which all the main export ere<lit insurance institutions are re­
presented, with tbe exception of Ibe EJporI-lmport Bank. which
h3..' the stalus of an ob5erver.

.. Reply to tbe Secrclary-General's inquiry,
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most capital.exporting cou;l.U'ies. however, it might be
difficult to raise a sufficient volume of five- to twenty.
year credits from private financial institutions on terms
acceptable to the under.developed countries, even witJ:t
a government guarantee. It lherefore appears likely that
any general shift towards the longer-term financing of
exports of capital goods woulrJ probably be accompanied
by the establishment of Dew f:nancial institutions.
These institutions, which if not government-owned would
presumably operate under government guarantees, might
adopt policies similar to those of the Eximf)ank, which
DOl only finances individual export transactions but also
grants to foreign governments of enterprises lines of
credit for purchases of United States goods.1!

243. The provision of guaranteed export finance
through special institutions would go some way towards
.. UDtying" credits internally. It would not, Lowever,
ailect the existing competition betv.e..:n different export·
ing countries. UncontrC'lled competition among suppUel'$
of capital goods wih respect to the teems on which
export sales <Ire financed is not of unmixed advantagtl
to importers, as it distorts the nonnaJ competitive pattern
of export markets and may ultimalely rCKuh in an
increased external debt bUrden. The provision, as
envisaged by the sponsors of the General Assemb.ly
resolution, of an untied .. international" line of credit,
available to private and public importers in undcr­
developed countries for tbe purchase of capital good&
from allY supplying countries, would have considerable
advantages for under-developed countries. On the e.x·
parting side it must be bot:le in mind that. wM.e
excessive international C()mpetition in export credit
finance' may have undesirable external and internal
effects, the. existing export credit guarantee scbe~es
bave all been established to promote the cxpansl?n
of the individual countries' exports. and are not (eattlly
adaptable 10 multilateral purposes. One step in the
direction of muhilateralization may be taken by Italy
in connexion with the above-mentioned dratt legislation
(para. 235) for the insurance of len-year expoct
credits which would be made available to developing
countries on a mulliJatereal (untied) basis so as to fa·
cilitate Italian participation in international financial
cOllsortia: a special provision of the new scheme would
permit Italian insurance companies to co-operate at the
international level with similar foreign institutions for
the co-insurance and re-insurance of these multilateral
credits.

C. TM internationalization ut credit inswance

244, Loans and lines of credit provided or guaran.
teed by governmental institutions in the capital·supply·
ing couutries are likely to continue to be the main
source of finance for imports of capital equipment by
the under·developed countries. There is already sub­
stanth! private participation in official mulliJateral and
governmental loans (e.g., in the early maturities of

" Thu~. the further Italian UJIO" insuruce legislatioo pre­
sently under ,on~ider31;"m (s'e rara. 215 aboye) woulJ make
rrovhion ror the gralll:ng of uodil, 10 foreign govemmC1lU aTd
banks by Medio Crtdjto, a lovernmeoc fiollltial instilUtiOO.

InRD 10lnS, finance supplied by United States pri­
vate institutions in conjunction wilh fuimbank loans,
etc.); it is, bowever, appropriate 10 inquire whethcr it
is possible to create an internationaJ insurance scheme
which would attract a larger volume of private c3pital
for the provision of rotdium· to long-Ierm equipment
loans for development.

245. It has been pointed out above that existing
export credit insurance schemes h3ve all been established
to promote the elpons of particular countries, and thus
do Dot readily lend themselvu to multilaler.alization.
In any truly multilateral txport scheme the initiative in
oblaining tbe insurance and the underlying ctedil would
shift to the importer. This approach is common 10 the
several schemes for the multilateralization of expoft
credits and export creJit insurance schemes that have
recently been proposed.et

246. The creation of an export (or import) credit
insurance scheme prtsuppostS that broad agrtement c;ln
be reached on highly complex problems of financing.
coverage, rates, etc. Tbe problem of the pro\'ision of
the underlying credits on rea~onable terms also remaim.
A first approach to the solution of these prol1lems may
be made within the framework of existing regional or~

ganizations. The Executive Secretary of the UniTed Na·
tions Economic Commission for Europe has initiated
expert consultations on tlUs subject (sce pJCagraph
272 btlow). Within the European Common Market a
group for the co-ordination of policy on credit insurance
has already been ~stablished. This group will atlempt10
formulate suggestions on how the member slates of Ihe
Community could harmonize their nport credit. insu­
rance. financial credits and investment guarantecs ID the
light of the Deme Union rule, and will seek suitable
means 10 encourage the multilateral handling of the
financial resources placed al the disposal of the develop­
ment countries.u

247. The extension of any such international credit
insurance to thc insurance of bond issues, which has
been sometimes discussed, would pre5cnt additional
problems, especially where these issues were not tied
to specific investment projecls. lIo,",'ever, Ihe success­
ful eSlablishment of a nlultilateral credit plarantee
scheme, even if restricted at first 10 the insurance of
credits granted by groups of countries for 5pccific
projects, would represent a step to"I,ards the ~vival of
the intcrnational bood market. In fact. lhe proro~31 for
a reg.ionallntemational Guarantee Fllnd. prepared by the
Economic Commillee of the Council of Eurorc con­
templates the extension of what is tssentially an in\·est·
ment insurance scheme to the insurance of ~ecuri!y issues
of African public bodies (ste paragraphs 273 et 5Cq.
below).

11 5«. for eumrle, Seen!, C.. M,Jill,"-T,,~ El,"'" Fj,..""u
in the 8lUICO NQ:rOtliJl, J,I Ulll1tO, QUllr,,,t1 Rt'·;'...·. June
19'8. and Erreuro, £J{'Or' C"J'ff 1(' UnJ,,·D,,·,/nrrd C06/'"
lrin on Q MultilQ/,rQ/ B(JJu. op. ci... Serleml'er lU9. Erreuro
descri1x's his propmal aJ III .. imron ue..ht in.urartce Jcheme M.

A proposal by Mr. X. l.otota,. Governor of Ihe nallt of
Greece. has abo rKciveJ allelllion.

.. Bulttti" 0/ the f:II'0I"Qn £Cnllomir CO./ll'fu"jry. October!
Noyember t96O, p. )1.
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248. Within the United Nations u. careful study would
hi: nceded of the technic:11 probkms involved in the
C~I;lb1ishl1lcnt Of:1O inlcrnation31 credit insurance scheme
:'lnd in particular of its rcl3tionship \\ith m(:dium-Ie~
export credit Insur:lOce :md equity investment insurance
~ch::mcs. 1\ survcy of the \·jcws of capital-supplying
and carilal·rccci, ins countr;cs reguding possible
~ch"m~'s i .. nceded before a more subSlantial repon can
be ~uhmitlcd to the Economic .:lnd Sod31 Council. on the
basis of \\hich it might consider whether any action by
it 10 promote :m international scheme on a regional or
worldwide b3Sis would be practicable or desirable at this
time.

2. AOJUSTMENT or: DISPUTES JU:::LATED TO PRIVATE
IN\'[STMEfIoTS

249. The progress report submitted at the twenty.
ninth session of the Council discussed the m:mner in
which feolTS of e~proprbtion and of le~ser non-business
('Ir polilie:ll rish might ;xt to deter foreign enterprises
frnm takin~ :U.Jv:lOl;l;ge of promi~ing inveslmcnt oppor­
tunities in undcr-dC\"dop~J cOllnlrics.~· The inlervening
rcri(\(j ha.. ~en incrca'ioed attention paid by gm'ern­
menl~ and thc inve..ling community 10 thi~ clement in
the so-called inveslment elimatc of under-developed
countries anJ 10 ways and means of stren!:1hcning
invClotor.;' c(lnfidcnce. Effons in this respect me directed
on the one hand to providing adequatc assurances
a~3inst the nceurtcnce of the apprehended non-business
ri\b, and on Ihe other to openin~ errective means of
redress to the investor \\'hose rit:hts or assets h,l\'I: been
imparied hy :l politic:l! :let. These two :lpproaehes :Ire
c1mcly interrelJted, since Ih~ eUectiveness of assurances
-and thu~ their ':alue in the eyes of potential investors
-is ,!:.reatly strengthened by their enforceability, while
the ef(eclivcnc"~ of mean~ of redress for the impairment
o[ investors' ri~ts d.::pends in good mea'iure on the
m:lnner in "hich thes.. rights have been defined and
estanlished.

Assuranets against tile occurrence of risks
250. In discussing the different methods by which

such assurances may be given, reference was made
in th: pro~ess report to those which are ~ranted

unilaterally by governments of cJpital~supplying

countries or of capital-receiving countries, as well <IS to
tho~ \\hich arc included in bil:lter:ll or multilJterat
instruments concluded or conlempl:ned betwecn the
various governments.

25 I. There is no queslion but ~hat recently the
lJnilatera! and bibteral approaches have made con­
~iderablc headw3y. In their re~pome 10 the Seeretary­
General's inquiry, several governments emphasiztd the
assurances proffered to foteign inveMors. The Go\'crn~

ment of Ecuador drew allention to the fact thoU nationa­
lil.ltion of induslry required prior indemnification. The
Government of Indi3 stated thal it "does not propose,
a.. :l maller of policy, :0 nationalize :my industry merely
for the sake of nalionali13tion" and aJfirmed th3t its

., E/)32S and Corr.1 and 2, paru. 170-173.

policy i.. stiU governed by the Prime Minister's 1949
statement in Parliament that: "If any foreign concern
is compulsorily aequircd, Government will pay com­
pensation on a f:lir and equitable b:lsis."

252. The Government of Palcistan restaled its earlier
announcement thOlt it .. h:ls no intention of nationalizing
industries involving foreign investment. Should circurn­
~tances or an emergency necessitate n:ltionalizatioD,
Just and fair compensation will be paid in the cur­
rency of the country from where the foreign invest­
ment originalcd ",IU The ptomulg:ltion of a Foreign ID­
vestment Law which would presumably incorporate these
assurances is currcntly under consider:ltion."

253. Other governments referred to assurances in·
corporated in their investment legislation. In the
RepubJic of China, the scope of these assurances depends
on whether the foreign investor holds a majority or
minority interesl in the protected enterprise: in the
former case the law contains an outricht commit­
ment :lgainst any n:ltionalizalion or cxpropriation of
the enterprise for the first twcr,ty )'cars of operations;"
in the latter case there is no such und~rtalcing, but the
foreign investor is assured of reasonable compensation,
if Ihe enterprise is n3tionalized or expropriatcd "because
of national defence needs ".88

254. Similar aSSUriloces are contained in the new
investment laws recenlly adopled by .a number of coun­
tries in various regions of the world. Thus Ihe Invest­
ment L:lw of Durma provides assurances against nationa­
lization of a new enterprise during its first ten 10
twenty years. Compcosation of a nationalized enterprise,
moreover, is to be p:lid in lhe currency of the original
investment.~' Under the Bolivian law qualified foreign
investments may in principle not be expropriated;
if in cxce;ltion:ll cascs, and for reasons of superior
national intcrest, such expropriation becomes unavoid­
able. it may be erfected only after the investor has
been reimbursed in the currency in which the invest­
ment was originally madc.'o The Invcstment Law of
Guinea geneT:llly assures foreign investment against
":111 spoliation" and provides that where it has to be
talcen over by the government because of" vital necessity
for the nation31 economy", Ihe price to be paid will
be "freely agreed by the parties ".11

255. n.~ Somali Foreign Investment Law provides
guarantees, especially for non~discrimination and for a
limitation of the admissible cases of expropriation.'!
Disputes which cannot be settled by negotiation are
to be arbitrated, the umpire, in case of disagreement,

u St:lI~ment of Inctuslriat Poliey of 20 f-ebruary 19S9,
published in f'lI'''Slm~ftt CI/port",,;t;..s i1l PQkiJfaff. p. 9l (issued
by lh~ InVd,lment Promotion Bureau, Minislt'Y of Indusuies.
1960J.

.. Ibid., p. 19.
fI L:r.w on Inve~lmenl by ForeiaD Nationals of 14 July 1954,

QS amendtd OD 14 Dttember 19S9, article IS.
N Ibid., artiete 14.
.. b .... No. 41 of 19S9, articl~ 6.
ft Law of t6 O«:~mber 1960, aMicl~ 3.
•, Inve~lrntnl Code (Otdin.1onte 24) of 1t May 1960, aMide 4.
ft fOteian Invesunent la.... (Law No. 10) (If 18 February

1960, .torlide 15.



"
being selected by the President of the Court of Justice
of SomJlin.u The new Thai Promotion of Industrial
Investment Act. which applies 10 both domestic ;lOd
foreign jnveS!m~nt5. contains a flat guarantee against
nationalization for approved inveslments.U .

256, The St:l.IU5 of foreign investments constituted
the subject of a policy speech made by the President
of Ghana on 9 October 1960.ts Pointing 10 the role
35sig:oed to the private sC("[or in the Governmenl's devel­
opment progl'3.mme, the Pr.:sidert rtjeclcd the possibi·
lity of nationalizing foreign enterprises, and added that
the need 10 encourage foreign investment required a
l!Uarantee of a reasonable return on such investment.
~o this statement he added :lI\ invitation 10 foreign
Urms to submit suggestions on measurl:s which they
~·ould consider appropriate to ensure the safely of their
tnveSlmenls. If :l mutually satisfactory arrangement
should be worked oot iD response to this invilation. this
direct approach. by a government 10 the foreign invesl·
ment communily, established in, and familiar with the
conditions and institutions of, the country. might well
set a signilieant precedent for future handling of this
difficult issue.

257. Where a government seeks 10 proffer asstlrances
10 .foreign investors, much may depend on the form in
which they are made. A formaJ policy slatement issued
by 3 government enjoying srable popular support
undoub(edly will be given considerable weight by
potential investors. Additional sloenglh is lenl
these assur.mces where they are laid down in national
leltislation or in individual investment contracts. not
only because t1":e rights involved are more often defined
with more dCI:lil and precision in such ks.al instru·
ments, but also because governments, and especially suc­
cessor governments, will consider Ihemseh'es more sure·
ly bound by such instruments, and domestic courts will
find them more readily enforceable, than policy stale­
!Cents. This enforceability, as poinled out above, is
Indeed an important factor iD the ev<!luation of such
assurances by the inveslor,

2.58. For lhe ~ame reason. sped:ll interesl attaches 10
the inclusion of these assurances in treaties under which
the protCClion pledged to forcitn investors by the sig­
natory governmenlS becomes enforceablc in inler·
nation:!1 law. Such treaties whose provisions were
e~amined in the protress report It ha.ve been concluded
"'llh under-developed countries by the Uniled KiDg­
dom. the Uniled St3tes, the Federal Republic of Ger·
m.;lny and. more recenlly, laPJn. Recently the number
of :lgreements of this Iype h3s been greatly incre3sed.
Among the new ag.reemer:t~s which must be added to
Ihe lisl conl3ined in the progress report are the
Trcalies of Friendship and Commerce concluded by
Japan with Ihe Philippines on 9 De,:ember 1960 and
with P3kislan on 18 Deccmber 1960, the Treaties of
Amity .and Economic Relations concluded by the United
S:.ates wilh Muscal and Oman on 20 December :958

U Ibid., article 16.
1I law of 17 OcfoOc'r 1960, Section 18 12}.
"' The Fitlatldal Timrs, LClooon, 10 October 1960.
H E/H2S and Con.t and :!, p3US. 181.190.

and with the Republic of Vict-N3.:t1 on 3 April 1961 IT

and the Treatie~ for the Promolion and MutuJI Pr'o.
tection of Capil:lIlnveslments, concluded by the Federal
Republic of Gcrm3.ny .....ith P3.ki~tan on 25 November
1959, w!th the Fedcr3..lion oC 1-1:I13)'a on 22 F~bruary
1960, "'llh Greece on 23 March 1961, with T~o on
J6 May 1961 and inili3J1ed with Iran on 28 February
1961. The GovernmeDt of Pakist3Jl has stated in it~

reply 10 Ihe Sccret:uy·Gener:I1's inquiry that it is
"endeavouring 10 negotiate with olher counlrics bibteral
agreements for the proteclion of forei£n in\'estmenls".

259. While the cooclusion of Ihis substaoti:tl number
of trtalies.largely in the course of one )'(3r, demonstr3tes
lhe vilality of the bihteral appro3ch, the number :lOd
geO&Iaphic31 scope of such l-il3teral agreements i~

bound 10 rtmain limited for quite some time 10 come.
As a resull, inlerest has continued to be sho"'," in the
possibililY of negoli:lling a multilaleral ch3r1er f(lr the
prolection of foreign investmenls. Three charter rro­
jeclS are currently under active consideration. two N:fo"e
resional inter-governmenlal organiz3lions, the Or~:mi.

ulion for European Economic Co-operation and Ihe
Council of Europe,u and one within a non·£ovrrnment31
group, Ihe Parliamentary Group for World Govern·
menl." All three propos:lIs are slill in • rather prelimi.
n3ry state. Only one. the Draft Convention 011 lhe
Prolection of Foreipl Propcny of the Orp.niulion fot
European Economic Co-opC'l'1tion h:lS. in fact, N:cn put
into the form of a trt3ty leJtl. The other two consist of
reporu oullining the basic fealufts which are to be in·
c1uded in Ihe proposed conventions.

260. All three propos:lIs agITe thal Ihe convention
should be limited to the fonnulation of a few ~eneral

rules consilkred basic for the protection of foreipt
investment. These gencral rules, moreover. :Ire ~ub-­

sl.3ntial1y the same in all proposals-namely. they relate
to respect for contracts and agreements. non-discrimi·
nation and payment of full and Iransferable compen·
sation in case of a taking of Ihe investor's prnperly.

261. There is one impor1ant difference ~Iwcen the
projecls: while Ihe draft of Ihe Organiz.ation for Euro­
pean Economic Co-operation is designed snlely fnr the
protection of foreign investmcnts, lhe report~ of the
Council of Europe and the Parliamentary Group for
World Government would combine assurances to for·
eign investors .... ith 3n affirmation of the rithlS of the
c3.pil3.I·r«'eiving countries to adopt saCegu3rds ;]~.linsl

outside interference and to exercise appro.,riate controls
o\·cr lhe operation of foreign enterprises.

262. Dccause of the inleotion:l1 limita.tion of the
substJ.Dtive provisions 10 ..h3t :ltC considered 10 he
minimum assurances, an impor1.3.ot role is assigned in

11 Sce ll)O r,]rarra~hs 269 I"d 210 below cODcerning al:tee­
lJIents C'OfKludeJ unJer t!le UallN Sllt(l in¥t'lme"t CUlrln:<rt
intuulKe schme_

.. Ste the R'1H'r, (HI er" Itl'·,mn'lIf Sla'uI, flrl.J a (,ua,atlue
Fu"J AraillJ' Poti,i(", Ri..lr rre;"'1rcd t>y lhe fe(Vl(\fT\ic Com.
miUtc ot the COlI\u1t.aliwe AuemN)' (lh>cument 10:7. 3 Sep­
lemN:r 19~9111nJ resolution :11 on the de¥elormenl of Arrica
l.:IopteJ by the Con~ult:lti\·e A\'elJlbly 011 17 Scr1tmbt'r 19S9.

.. A WorlJ 'rl.Hstm't11 COtIrrtlli{>ll, rrcrueJ by the Com.
miuiollo on l WorlJ ItWNtment Cooe, July I9S9.
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all three projects to the estal:!ishment of arbitral pro­
cedures for the sculcment of disputes arising between
the investor and the government of the country of in·
vestment In addition, the Parliamentary Group for
World Government report contemplates the preparalion
of a series of additional standard clauses (dealing with
such mallers as repatriation of capital and profits,
employmeot of aliens, scope of foreign capital control
and panicipation in domestic enterprises) which gov~

ernments could adopt bilaterally or on which they and
the investors could draw iD the formulation of individual
investment contracts.

263. Oearly, if any kind of effective charter is to
be adopted, its substance could hardly be reduced to
less than what is proposed in these three projects. Yet,
the fact remains that so far very liule progress has been
made toward the implementation of these-or earlier­
proposals (see document Ej332S, paras. 191-199).100
What is more, the two inter-governmental projects have
been prepared by regional organizations of developed
countries: no doubt these governments of neighbouring
countries which enjoy a common high level of develop.
rn~nt and have closely similar private enterprise patterns
may find it easier to reach broad agreement on lhe
provisions of such a charter than a world-wide selection
of countries with widely varying economic structures
and approaches. Indeed, while a multilateral charter
will more effectively and more promptly secure the
foreign investors' rights laid down in it than a gradually
expanding system of bilateral investment treaties, the
former's chances of acceptance are correspondingly
reduced as the geographical net is sought to be spread
more widely. Thus the draft Charier of the Organization
for European Econorr:ic Co-operation, which is the only
fully formulated project, is initially 10 be brought into
operation only as between the European member coun­
tries of the Organization. with the expectation of sub­
sequent accession by under-developed countries.

264, The Council of Europe's outline similarly has
been prepared by representatives of European govern·
menu only, though the actual charter is to be for­
mulated at a ConCerence on African Development which
would bring together both developed (European) and
developing (African) couotries,101

265. The difficulty is generally understood to be
not of disagreement in principle on the part of capital·
receiving countries with t1le basic rules incorporated in
these proposals-most of them indeed have consistently
abided by them-bul, rather. one of political reservations
regarding fonnal commitments on the conditions of
private foreign investments, especially when it comes to
assuming fIxed long·term commitments generally toward
investors Crom all capital-supplying countries. It this
understanding is correct, a first conclusion would be to

lot It is undmtood thal the draft of tbe Orgl',iutioa for
Europun Economic Cv-operation is being Sludied by ill Com·
millee for In¥i!Jible TransactiolU. The proposal of the Council
of Europe Is under consideration before its Council of Minislcn.
which in the meantime also transmilled it to OEEC.

ItI Recommendation 223 (B.I) on the deyeloplllellt of Africa.
adopted by tle C')DSWlau¥e ....uembly on 18 January 1960.

expect that such charter proposals, rather than to mature
into fun·Oedged multilateral treaties, would more read·
ily serve as models for the conclusion of specially
tailored bilateral investment treaties. such as those
mentioned above (para. 258) or Cor the drafting oC iD­
dividual contracts between governments and private
investors who ofCer to establish enterprises of value to
the country's economic development programme.

266, Significamly, this appears to be, in certain re·
spects, the approach CoUowed in the report of tbe Par­
liamentary Group for World Government. IOf It has also
been the expressed role of the International Code of
Fair Treatment for Foreign Investments, which was
drafted by the Intemationa! Chamber of Commerce
in 1949,1~ and which is about to be revised and rtac·
tivated upon the rewmmendation of the International
Businessmen's Conference held under the Chamber's
auspices at Karachi, Pakistao, in December 1960 as "a
forum for a frank exchange of views" between capital·
importing and capital.exporting countries. loe

267, There is thus considerable likelihood that, at
least Cor quite some time, investors contemplating
opportunities in foreign countries will find that the
majority of governments of capital·receiving countries
are not prepared to sign international commitments
which would be enforceable by Ihe foreign investors'
home governments, even thot:gh the former may
consistently follow policies in substantial accord with
the principles of these charter proposals. l &6 Investors
confronted with the contrary record of a small minority
of governments, and especialJy with the lack of any
record of past attitudes on the part of many new coun·

IU A World /"Vt'fmttlt COflvt"'i",,. prtpared by tbe Corn-­
missioll OD I World IDveslment Code. Jllly 19S9. paru. 54 tln,.

m See .. Resolution 011 loternalional ....'reemenl' OD Private
Investments" of 3 May 1951 (XV/lh e"f1grtsS ef th, rnttr·
nDlloMl ChDMbtr of Commtrct. StattmtfllS D"d Rt,oIlJfiOllS.
/9$9, p. 16) and .. Statemeot adopted by the Council of the
International Cbamber of Commerce on the Uoiled Nations
Report on the Promotion of lhe International Flow of Private
C.pilal" (lCC Documenl No. 111/1009 of 20 May 1960).

IN See .. ConelusiOIll Unanimously Adopled by the Ioter·
national Businessmen', Cooferenu", document ElC,2f568,
para, IS.

IN le may be of mleren to quote here the cclevant part of a
draft resolution dated 22 May 1961 which the Uaited Nations
Commission 00 Permaneot Soverei,t1ty over Natural Resources
has requnted the Economic lnd Social Council to recommend
10 lbe Gencral ....ssembly for adoption. This drafl resolution
contains, i1ltu alia, the followiD, declaration with referen~e to
the exploration. development and dispositiotl of natural cc'
source, :

.. 4. NationaJitatiotl. apropriltioD or requisitionm, sball be
based on Jl'ouods or reasons of public uulity, ,ecurity or the
national interest which are recopiud as overridiDg purely iJt.
dividual or private interests. both domestic eDd forei,D. In sucb
casu. the owner shall be paid appropriale compensalion. in
accordance with the rules iD force in tbe Slalt laking sucb
mcasures iD the exercise of its sovereignty and in .ccordance
wilh intcrnational law. In any case wbere tbe question of com·
pensation ,ive' rise to a COtllroversy. Datintlal jurisdiclion Ibould
be resorted 10. U"on alreemeot by the parties concerned settle­
ment of the dispute may be made Ibrou,b arbitration or inler·
national adjudication ,. (Of1ici41 R~cords ollh~ Economic Dna
Social Council. J:hirry.Sn:oM StHkm. A.""l:IlS, agenda item 9,
documcnt E{3SII, annex. resoluliotl I A).
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tries, may then look to other guarantees against the
noo-busiDe~s risks of contemplated ventures.

Mtasuru for nUtl from non-busintss lossts
268. One possible solution whi\.h is receiving con­

siderabJe attention is that of a guarantee under which
the investor win be compensated for any loss he may
suffer from other than normal busioc:ss causes. While
business men are of course interested more in preserving
and expanding profitable ventures than in salvaging
their investment, the latter assurance provides a mini·
mum protection which may substantially reduce the
weight of political apprehensions as a factor determining
fOrtign investment decisions.

269. Such a guarantee will presumably serve its
purpose of a reliable advance assurance only if it is
provided by a party other than the government of the
country of investment whose acts would give rise to
its implementation. Guarantees so far available have
been provided in the form of insurance coverage by the
Governments of the Uniled Stales, Japan and the Federal
Republic of Germany for qualifying foreign invest·
ments of their nationals (.see E/3325 and Cord and 2.
paras. 119.185). The geographic scope of the United
States and German schemes was broadened by the
conclusion of a number of additional bilateral agree­
ments which, under these schemes, are a condition
precedent to the insurance of investments in the coun·
tries concerned. Such further ayeements were signed
by the United States with Chile, Liberia, Morocco and
Nepal, and by the Federal Republic of Germany with
Pakistan. the Federation of Malaya, Greece and Toga,
and initialled with Iran.

210. Some support has also been expressed for the
introduction of similar schemes in other major capital·
supplying countries.IOI For its part the Government of
lndia. which had earlier signed a guarantee insurance
agreement with the United Slates, in its reply to tilt
Secretary-General's inquiry staled that .. if any other
country has a scheme of this kind, they would be pre­
pared 10 become parties to it."

271. Yet, as indicated in the progress report
(E/332S, and Corr.l aDd 2, para. 185), this remains a
highly selective proces!i, both as rtg3rds the capit.31­
supplying countries which are in a position to proVide
such insurance to their investors, and the capital-rteeiv•
ing countries which are prepared 10 conclude !he
requisite agrtements. These. it will be recalled, prOVide
for the subrogation of the insuring govemment to any
private claims which it has satisfied under the
guarantee, and for the intemational adjudication and

... ne question hu btul ni:.ed in Ihe Parliamtnb of France
(sce Lt MOflde:. )7.11 July 196O) Ind S_iunlatld (wc TriblUlt
dt Gtfli." 2-3 July 1960). Con$ide:nble mvesllK" mltrest ......
11U) re\.oOf1td ia die Uailcd Kinldom hee: TIlt Fif\.lltKi,l/ Timtl,
!' Febr\w)' 1961). la addition. lilt. scope of Ibe eJpon ncJiI
tll'utlntt Klleme' _hith mcxt Clpital'loods supplyinl counuiet
providt for the promotion of dleir upot1S Q cutTenlly btinl
UpJlnded to cover also 10nacNerm credits-thus insurinl _bat
rmoutlts 10 indirect investmenls illlhe form or tqu;pmcnt credits
Cw:e diKuuion or Inlernalional Credit Insurance ia seclion I or
the present chapter).

arbitration of such claims, if they cannot be Killed by
negotiation. As a result, the govcnunent of the COUDtry
of inv:stment will be COnfrollted, iD case of an insured
loss, by a foreign govel'1lmeol claimant, inste.ad of the
private investor originally involved. Under the German
Iype of agreemeat. the co-contncting eoutltry subscribts
in addition to a number of substantive assurances regard­
ing the protection of the GetDlJD investors' rights
which, of course, have a value in themselves apart from
the guaractee insU!aDce scheme. The persistent limitation
in the geographic coverage of the existing schemes has
led the United States Government to announce th:1t it
is considering the possibility of abandoning its require.
menl of supporting agreements and of offering its gua­
rantee insurance to investments in all under..(Jeveloved
countries.m This has from the beginning been the ap.
proach of the Japanese guarantee insurance scheme.

212. At Lhe same time, there has betn growing in~

terest in the possibilities of international insurance and
rc-insurance schemes. These would have the added
advaotages of spreading nol only the covera,ge. but the
risk-and cosl--of the insurance and of largely remov.
ing the hesitaticos whici the possible internnlion of
the investor's home government as champion of his
claims would arouse in governments of certain
c3pil31-importing countries. The In.temalional Banlc ~or
Reconstruction and Dtvelopment IS currently studYlRg
withio its staff various intem3tion.tl iovestment insur­
ance proposals which I':ave. come to its attention. O.n a
regional level, the E.I:~ti~e S«:retary of the.1:'!,'ted
Nations Economic CommiSSion for Europe has InltlJted
consulutions with experts on the possibilit)' of con·
sidering Oln intemational system for the insurance and
re-insurance of investments and Clport crtdits as regards
both commercial and political risks.

273. A specific regional insurance scheme h:as been
outlined in considerable dctail by (he Economic Corn·
minee of the Council of Europe, whose Con~ultative

Assembly recommended its consideration by interest­
ed European and African Governments at the proposed
Conference on African Oevelopmenl,IOI

274. The scheme entitJed an International Guarantee
Fund has been put forward as a regional project and
.. as a means ol implemeoting the policy of co-operation
betl\'ocn Eur~an and African countries" (para. 62).
Since it is the only one of its kind which has been
formally recommended by an inter-govemmeatal bod)'
(though as an outline. rather than as a draft charter),
it may be worthwhile to uamine the solutions tt\(re
oUe~d for the ma}or technical problems which are

Ifl Sptecb by Secrdary of Cotnmtrte lAI~r Hodaa before
Ihe Uailed SUIC1 Chambtr of Commerce, I Ma)' 1961. Ja t!'lis
cocnuJon it ma, bt nctlcd that tbe: Prnide:ot of the Inter­
national Tclcphoat Ind Ttlttupb Corporalioll bu InnoulKcd
Ihal hl\ comp,anr woul.J be rud, to inc~w ill South-Amtrican
invulmcnll by SO ptr cmt. or USO millioa ovtr die nut fivt
)'un, if it could ltCure UDitod SIUU Goytttlment inluranu
allinst non·busllln.s rish in cOllD!tiu ...hitb had not silCcd die
Irpc or Ic:rccment ~qu;~c1 UDder cutTrnl United Slatn ltlis­
buon (N,W r~. limn. ! April 1961, p. 2]).

•• Sec footnott 91 above.
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likely to arise in setting up such an international in­
surance fund.IO'

275. The risks to be covered include losses resulting
from tact or delay in transfer facilities (paras. 7()"73),
~spossession or complete or partial spoliation, inetud·
mg government measures assimilated to such spoliation,
e.g. in. the tax or price regulation fields, which prevent
.. the lDvestment from operating iD the conditions ori·
ginally prevailiDg" (paras. 74-76), and war, insurrec­
tion, riO!. or civil war (para. 77). While both equity
aDd loaD investments may qualify (paw. 67 with 32,
33), they mu~t be approved by the host government
(pan.. 73). The premium rate is to be uniform in order
to avoid" any dL<crimination within the framework of
a European-African policy of co-operatioo" (para. 84).
In case of toss the Guarantee Fund would be subrogated
to the claims of the investor who bad been indemnified
(pan.. 82). Since the government whose act had given
rise 10 this claim would itscU be a member of the
Guaratltee Fund., such subrogation may avoid some of
the difficult proble.o1ls (relating, for example, to the Calve
clause) which might arise where the claim passed to the
investor's home government.

276. Most significant are the provisions for the finan·
cing of the Fund: this is to be supplied by an initial
endowment contributed by all participating (capital·
supplyiDg and capital·receiving) countries, only a part
of which need be paid in at the outset and by the
iosurance premiums. The latter are eilber to be shared
by the investor and the l;OUOtIy of investment, or to be
paid in full by the investor, with a further l;ontributioD
to be collected Irom the capital-receiving cOUDtries, iD
proportion 10 the total amount of guaraoteed invest­
menlS received by each (paras. 83-86). Consideration
is also given to the possibility or insuriJlg security
issues of African public bodies (paras. 90-93).110

277. Clearly, a projecl of this kind depends on !be
willingness and ability or governments, including those
01 capilal-receiving under-dcveloped countries, to shoul·
der the burden of providing the requisite substantial
initial endowment (or l;orresponding fiDancio:tl com·
mitment). It also implies a willingness 01 one capital.
supplying country to lend encouragement to investors
of other countries, and the readiness of capital-receiving
countries to poet. as it were, their widely varying in­
vestment risks. The latter difficulty is to be mitigated jn
tbe Council of Europe proposal by the assumption that
the participating countries will agree on .. the rights
and duties of investon and borrowers", either de facto
or by subscribing to a multilateral investment charter
(pan.. 62). This requitement, however, may subject this
insurance project to the same difficulties which COD-

•• The recent Ill.ttl'1lltiooal BuLior.qmu's Coofennce SPOil­
lOfed by the Inttl'1latiollal Cbambtr 01 Coltllfltrce ill Karach.i in
~em~r 1~60, ealled 011. the lex:: to Sludy the question 01
IfllefDlUODu nrtestmefll pannlte mnlrl.flCt. ~pec:illly proposals
made It tbe CooferttK:e for the utablishmt.ll.l of .. 10 iDter.
~ational investment JUlraotee lll.ltitutiotl lot tbi, purpose, with
• membership rouably the ,&IIle 11 thlt of the World BllIIJ:",
Sce .. CocclllSioos UllI.nimously Adopted by the I.oteraatioall
Busillesunto'l CoolerellCe" (ElC.1/ns, plrL 12).

... See tbe discuuiocl of this Illd similar iotefflalioaal ued.it
UI:swucc Ithemea iD aectiofl I of the Pra«lt ch.apter.

front the negotiation of the investment charter, It is
significant in this connexion that the Consultative Assem­
bly of the Council of Europe apparently expects the
Guarantee Fuad project to be more readily realizable
than the Investment Charter, by stressing the benefits
to be ga~ed from the former, Cl even if it should appear
that an Investment statute cannot be adopted within
a sbort time."'"

Adjuslmenl of investment disputes

278. In calling for a further report on the promotioa
of the tnternational flow of private capital, the Economic
and Social Council specifically referred to .. measures
to facilitate the adjustment of disputes related to
private investmenU ".111 IQ effect, tlle consultations car­
ried out in the course of the preparation of the present
report tend towards the conclusion Ihat apprehension or
DOn·business risks constitutes an impediment to foreign
private iDvestment which may be substantially lessened
by tbe assurance of aD effective macbinery for the ad·
justmcnt of ittvestors' claims arising fro.o. disputes with
the government of tbe country of investment. In order
to be effective, such machinery should be international
in character, so as to assure complete independence in
interest from both parties to the dispute.

279. Several proposals for such international machi­
nery, ·in the fonn of an investment tribunal or arbiuaI
body, have recently been put forward and are under
active consideration by various public and private agen·
cies. Some of these proposals are included in the above­
discussed investment charter projects of the Organiza·
tion for European Economic Co-operation, the Council
of Europe and the Parliamentary Group for World
Government, aU of which provide for the establishment
of arbitral tribunals or paDels for the adjustment of
disputes arising from their operation. In additioD, a
number of non-governmental organizations active in the
field have put lorward plans for setting up arbitral
bodies to which investment disputes could be submitted
without awaiting a prior agreed formulation of the
governing rules of substantive law.us It is significaot that
one of these organizations, the International Association
lor the Promotion and Prlltection of Private Foreign
Investments, whicb was established in 1959 for the
broad purpose of co-ordinating (he various Don­
governmental activities in tbe field of the protection of
private foreign investments, has so far concentrated its
efforts on the preparation of specific proposals for

III Rt,$OlutiOD 211 (7) adopted by the Ccll.sultative AssetDbly
00 11 September 1959.

'" EcOllOmic and Socill Coullcil resolution 762 OOQX) of
2J April 196!J 011 tbe mtel'1latiollu fiow 01 private ClpitaL

III Tbuc Include the Drlft RelUlitioD.S for an Io.tertllliona!
Institute.for the Arbitratioll of In.eltmellt Disputel, currtll.t1y iD
preparatloll by the Illtematioul AJ.socatiOD tor the Promotioo
I.Dd Protect.ioo of 'riute Forcip lo'~tmellts; the resolutioll
Oil the establisbmetll of a new illteraatiollal procedure for the
senlemell.t of dispUlu ldopted iD 1960 by the Committcc for
Court '\Dd Court Procedure for 'n)let:li01l of luestmellts
Abroad III the lIIumatioO.lll Bar Anociation; and the Dr;lfl
Statutes of the Arbitral Tribullal for Foreian IlIvestment. and
~e Draft Statutes of the foreiS" Iovestmtnt Court prepared
III 1960 by the ComnsiUte on NatioDaJiutioll and ForeiF
Property 01 the 1Il.1c.matioOll Law Auodatioa.
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the organization of international arbitration facilities
and procedures.lH

280. Several of the proposals stress the neces!lity of
making provision for conciliation procedures. This
may often prove 10 be morc valuable to the parties than
arbitration itseU, since in all cases other than that of
fiul expropriation both parties will normally be more
interested in exploring avenues for the elfeetivc con~

tinuatioD of tbe venture than in adjudicating claims
for damages. The Council of Europe's proposal, which
specificaUy contemplates the re-negotiation of long-term
contracl$ between governments and foreign investors.
provides (or the use of its proposed arbitration machinery
to adjust disagreements arising in the course of such
re-negoliation.1I$ This possibility might make it more
acceptable to some govemments to extend a commit­
ment to arbitrate disputes not only to new invesutleot
contcacts---entercd into with this provision in mind­
but also to old established contncls which they might
otherwise not be ready 10 confirm for the future io
their entirely.

281. The principles underlying these various proP'>""
sals do not differ widely. All contemplate the possi­
bility of direct access by the iaveslOr to the arbilral
body, as a party in interest, thus avoiding the political
and practical complications of requiring him to seek:
espousal of his claim by his borne govcmmeat. This
possibility may be considered as providing strong
assurance to the iavestor, while at the same time offer­
ing fa the governments of investment countries a ready
alternative to the interveJ1tion of the investor's home
government_a contingency rejected by the laws and
constitutions of many of these couDtries.

282. The issue of the Jaw to be applied by the
arbitrato" is solved at least in part where arbitration is
provided within a draft investmeot charter, which con·
tains its own substantive rules. The independent arbi­
tration proposals leave the choice of the law generally
~o the agreement of lhe parties, especially as embodied
ID individual investment contracts; in the absence of
s.uch agreement the arbitrators may refer to the esta~

llshed rules of internationa: law or, in some cases where
the panics so prescribe, they may rule u aequo er
bono.

283. There is some variation ic the rules governing
the composition of the proposed arbitr31 body, These
may provide for an arbitral tribunal of fixed membership
which' will sit on all disputes brought before il, or for
a panel of names from which lhe panies may select
the arbitralors. or they may allow freedom for the
parties to select their arbitrato". Most of the projects
contemplate that they should be embodied in a mul­
tilaferal convention. Some of !hue would make resort
to arbitration compulsory upon the signatories; othen
provide for tbe compulsory jurisdiction of the Inter·

lit Sltoll.' IUppon tor the impkment,tion 0( arbitrltion pro­
(Cdurn, possibly indepefllkntly of IClion eta 10 iDtemllioD&J
iflVt$lment chlner, hu also been uptnsed br Lord Sbwcrou
one of the )udm in the tno,emeDI for the adoption of IUc.h ~
cu.ner. .

u. Loc. efl., ICe rootnote 91 lbove; document 1027. pll'l. 42.

national Court of Justice as an alternative to voluntary
arbitration: •

2~4, All tbe current proposals contemplate me es.
tabhshmcnt of new arb:lral facilities, rather man the
reliance on rucb eXisting tribunals as the PermaDeDt
Court of Arbitration in The Hague lit or the Court of
Arbitration of the Iruernational Chamber of Commerce.
la. so far as this prefCrtDce is upressly discussed. it
appears to derive, in the case of the Court of the
IDte:natioDal Chamber of Commerce, fcom its ideDtifi­
catioo with commercial arbitratiOd, chieCy bc:lwecn
private business men, and its wholly non-governmenlal
char03cltr. Nevertheless, it is a fact that its jurisdiction
has beea aectpted in many commercial COlitracts between
parties and government agoncies. .

285. In the case of the Perm1.llent Court of Arbi­
tralion, the reverse point has beeo noted, namely. that
it is Dot specializ.ed in the commercial or investment
field, inasmuch as it was established under lhe Hague
Conventions for the Pacific Senlcmenl of International
Dispules of 1899 and 1907 for the purpose of .. o~
viating as far as possible recourse 10 force in the rela­
tions between Slates" (article t), Yet white the Court's
regular procedures are Rset\'ed for disputes bclwC'en ils
member governments. ils Administrath-e Council has
recently al1Jlounetd that lhe offices and oq;anil.3tion of
ils secretariat may be placed at lhe disposal of govern­
ments for any arbitral procedure 10 which they are
parties, including those with pri\'.1te companies. In facl
such an arbitration proceeding took place in 1935
betwcen the Chinese Government and the Radio Cor·
poration of America in the oUices of the Kcretariat of
the Permanent Court of Arbitration, even lhou!;h none
of the arbitrators on its Panel was used. III Presumably
also, as indicaled in the rtply of the Nelherl3.0ds Gov.
ernment to the inquiry of the Secretary-Gcneral, the
usefulness of the Court could be enh3Dced by the ad­
herenr,: of additional Stales 10 the Hague Conventions
of 1899 and 1907,111 by the appointment 10 the elisting
panel of arbitrators of persons especially qualified for
dealing with investment disputes and by the issuance of
special rules of procedure for investment arbitrations,
to supplemenl tne rules laid down for the arbitration
of state conflicts in the Hague Conventions.1It

286. In pur~uance of the mand3tc contained in rese­
IUlion 762 (XXIX), the Secretary-General circulated
an inquiry among Member Slates, speciaHztd agencies
and appropriate inter-governmental and non-govern­
mental sources in order to secure their views on the
.. mea.sures 10 facilitate the adjustment of disputts
rdated to priv3te investments ",\to The inquiry posed
essentially two questions, namely, whether the expansion
and institution;iliz.a.tion of the arbitration (or conciliation)
of itlvesunent disputes ....'tre likely to add substantially to

11. See, howtver. toousocc 121 below.
III Reply by Ibe Stcrtlary·Gtneral 01 the Pent1llltnt Court

of ArbiU.tioD to the inquiry of tbe Sccrctary-Gcccral.
111. The Ncthcrbndl GOftfDmCDI is the depoosilll)' of these

treat,el.
•• , 11 il u""enlooJ that lh~ JeCRllrie.t of Ihe. Coun il cur.

renlly prcPJ!rinl IllCb ",lel.
,- Sot Innu I. part I.



..
the security of foreign investments, and thus to en­
courage the flow of such mvrstmcnlS; and if so, what
role might usefully be played by the United Natiom in
tbis connexioD.

287. Most of the governments replying to the first
question expressed interest in the possibilities of inter­
national arbitration as a means Dot only of adjusting
investment disputes but also of forestalli.D.g their occur­
rence and thereby improving the international cli­
mate for privatt: foreign investments. Several govern­
ments also stressed the importance of conciliation pro­
cedures. Resenations OD the part of some govunmeots
in their support for efforts in this dim:tion were due
chicn)' to the view that other maners, e.g., Ihe over-all
policies and attitude of the country of investment and
its general economic prospects, wc~ more important
to the effective attraction of foreign investment than
protection against business risks; to hesitations as to the
effectiveness of arbitral procedures--except in minor
disputes--or as to the likelihood oC achieving broad
commitments to their use, and in some case, to the
conviction tbat the safeguards provided in investment
laws and bilateral treaties did 'I not' appear to leave any
room for disputes ".

288. Several governments, without directly discussing
this issue, stated that in their countries disputes per­
taining to foreign investments we~ settled under their
domestic laws.UI This bad also been the position taken
during the discussion of this question at the twenty·
ninth session of the Economic aDd Social Council by
the npresentatives of two of the four Latin-American
governments npn:sented on the Council, who ex­
pressed certain reservations regarding the question of
reconciling intemalional ubitral macbinery with relevant
national constitutional and statutory provisioDs.m

289. The other two govemmenu, bowever, took a
more positive view in their replies to the Secretary­
General: one stated iu .. belief in the necessity of the
expansion and insti:urionalizatioD of ubitration as a
means Cor stimulating investments". The other govern­
ment expressed its interest in discussing the establish­
ment of international mediation and arbirtatioD
machinery, possibly under the aegis of the United Na­
tions, and pointed out that, although the assurance of
such fair and impartial recourse would primarily
benefit the foreign investor, the under-developed coun-

III Tbe primacy of Dlltional Jurisdiction ...u also plO'Vided iD
tlIe lbove-quoted drafl resolution of tlIe UDited NatiOJ:ls ColD­
miuioo OD Ptrm&rl~DI SoYereipty over Naturll Resoura.s (sce
foolDO(e ID! I~e).

In See ElAC.6JSR.2U. ID the 5ecoGd Committee. It the
fiflCtDLh teitiOD of the General AMcmbty, the npreseotatives of
two other LltiD·AmericlD eoUfltries had Slated Ibat they ~ saw
DO oeed to Iccord funher ruarallleu 10 forcip priY'le investoR.
sudl aJ. for eumple,. recoune to & I)'stem of arbitratioD to
Itttlc disputes betweeo ,0vcmmtDts Md fOl"e'ip private iD­
\'tlton.. Su(h di.lpu'es were of a domestic: Dllture aDd ou&bt lO
be. scnkd UDder UtioDaJ la (OJ/:<1D1 R«ordJ DJ the
Central AJJc1l'lbl,. FiJ/untll SeSJion. S«Oftll CQfl'I1l'litrcc. 662nd
OIeetiq. plra. 34). Ir they were submillcd 10 iDtel'1laliool1 arbi­
lrltioll. .. foreirn iDveston would be araDled .. stllul to wbich
they were not entitled under inlerDatiOGl1 11.... LlId would be
aiveD. prlvileaes not enjoyed. by Dllional iDvcstOn," Ubld.• 671st
eteetin,. PilL 16). See I~ footDote 12:] below,

tries would also benefit indirectly to the extent to wbich
its availability would stimulate a greater inflow of fO{­
eign capital.

290. 00 the other hand, the governments of two
countries with centrally planned economics stated that
"then: is no need Coe the establishment of any inter­
national institutions to regulate !be relations belWCCD
foreign i!:vestors and the governments of uader-devel­
oped countries wbich attract foreign capital. Still IesI
is tben: a.ny need to burden the machinery of the
United Nations with any tasks connected with the
establishment of. such institutions or to set them up
under United Nations auspic:c:s." Such a proposal "w.u
not in the interest of the under-dcveloped countries·.
Its object was "to force the under-developed countries
to accept a settlement, since at present such disputes
were not aJways resolved to the advantage of foreiga
monopolies ". "The very idea of establishing a system
of inten{ational arbitration to settle disputes connected
with foreign private investment puts foreign. investon
and the governments of tbe receiving countries on an
unequal footing and infringes the sovereignty of. ~
country concerned." m They huthcr expressed the Vle'lf
"that the settlement of disagreements and disputes
between foreign investol'1 and govemments ot countt:ies
which import private foreign capital is a matter which
lies exelusivtly within the iotemal jurisdiction of !base
countries n. Moreover, .. foreign investors were not en­
titled to raise the question of compensation in view of
the fact that their initial investment had been more mu
adequately repaid by the profits they bad derived ".

291. One government, that of Cuba, notified the
SecreW'y-General expressly that it had .. ~nounetd the
ac:ceptance of private foreign investments ", while the
Govemment of Hungary stated Ibat it "does not
intend 10 seck foreign private capital investment for
the economic development of the Hungarian national
ecoDomy."

292. fJ"he government of one European count!}',
referring in general to the issue of the protection of
private foreign investments, saw a danger to Ihe progress
of the regional investment charter. proposals ~r ~
Organization for European EconomiC Co-operaboD ID
the initiation of multilateral negotiations 00. a world­
wide basis in any other forum.

293. In reply to the second question, regarding the
possible role of the United Nations in this context,
several govemments stressed the advances whicb bad
been achieved more recently under the impulsion of
lhe United Nations in the arbitration of io.ternational
commercial disputes. tU Reference was made in this con­
nexion to recent agreements, iDcluding the United Na­
tiODS Convention OD. the Recognition and Enforcement
of Foreign Arbitral Awards of 19.58 adopted by the
United Nations Conferenc:c: on International Commer-

. ID The ume positloD hid been lakeD by the reprtsCDtl.tives of
theK two c;oUDtries iD the SecoDd Committee It tbe fifltCDtb
session or the Generll Assembly (Ibid., 670th meelID,. para. n;
106lh Mtin,. para, 8),
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cial Arbitration on 10 June 1958125 which, though Dot
upr~ssly concerned with investment dispules, could be
~pphed ~o them.m : The. governments which expressed
mterest ID .the a\'allabih~y of international machinery
for the adjustment of lD.vtstment disputes felt that
the ~~ted Nations. pr~~ided an appropriate forum for
eJ.ammm.g the de~lTabllJty and appropriate forms of
such arbltral machmery. Some governments specifically
rderred t~ the fl?Ssibility of placing such machinery
u'!lder U.DIted NatIons auspices. Others drew anention
to .t~: desirability of making use also of the existing
faclhhes for the adjudication of interuational disputes,
such as the Interuationa! Coun of Justice, and especially
the Permanent Coun of Arbitration, though one of them
referred to limitations under whicb these older bodies
la.~ured, e~pecially their lack of compulsory juris·
diclJon. In discussing the potenliaJilit:s of new machinery
u.nder United Nalions auspices, this government con­
SIdered a compulsory clause essential to the dCectivooess
oC aoy arbitration procedure, while another goveru·
ment felt that, if the Uniled Nations were to assume
a role in this fteld, reCOurse to its services should be
on a voluntary basis, so as 10 protect the Organization
from excessive involvement.

~94 .. ';onsiderable emphasis was placed on the
desl~bility of a thorough sludy aod discussion of the
q~eshOn of establishing international arbitral machinery
eIther de novo or in connexion with existing bodies.
In the view of the governments which discussed this
point, the United Nations was considered to be par·
ticularly suiled to inqUiring into the degree of general
acceptance Cor such a project, since it included a wide
me~b:trship of both capital-supplying and capital·
recelVlng countries. One government, however, felt that
Ih~ subjtct was "f such technical complexity that it
trught, be more dfectively dealt wilh by an intemational
?rgaDlution more directly concerned with foreign
Investments.

295. Among specialized agencies and inter-govern·
mental organizations, the managements of the Jnter·
nalional Banlc. for Reconstruction and Developmenl and
~hc International Finance Corporation supported the
Idea oC the expansion and inSlilutionaliz3tioo of arbi­
tration and conciliation of investment disputes. In facl.
the Bank had ilself been instrumental io arriving at a
solution of what might be termed investment disputes,
na~ely the question of compensation Cor the nationali­
zation of the Suez Canal, and Ihe question of the French
rranche of the City of Tokyo Loan of 1922. The Bank:
had also made extensive use of arbitration clauses in its
loan and guarantee agreements, which provided Ihat
umpires. might be appointed by the President of the
International Court of Justice, or failing him. by the
Secretary-General of the United Nations. Significantly,
nOne of these c:Jauses had so far had 10 be invoked.
The. Bank stated I.hat the lime wu ripe: for the dis­
Cussion and establishment oC ioteroational arbitration

I" Uniled NlI1)ollt publiudon. Slles No. 51.V.'.
.~ A. Europun Cotlvention on Internationl Commerciat

ArbltntlOtI. preplr~ utlder the auspkc:s or the Utlitcd Nalioos
EcooomK: CommiwOD lor EurCIpc:. WIS sipc.d OD 21 April 1961.

and conciliation machinery to whicb parties could resort
for the adjus~ent of inveSlmeQI disputes. The choice
of an appropnate torum tor such discussion was an
important maller and deserved careful consideration.

296. The recently established IOler-t.merican De.
velop!"enl Ba~k. tb,oud! it had not as yel acquired
practIcal e.xpenence 10 thiS field, upressed the view thal
the creation and institutionalizatioo of arbiualion
marhinery IlOder the awpices of the Uniled Nations
would help to encourage the Cow of privale investments.

297. The interest in the idea of inlernational arbi·
tration and conciliatioo of investment disputes on the
part of those inter-goverumenw and non·governmental
organizations whose draft proposals in this field were
examin~d ~bove is also ca record. In their replies
to the lDqUJry of the Secretary-GeneraJ, those organiza·
tioos which discussed the possible role of Ihe United
Nations in this area slressed ils usefulness as a forum
tor the discussion and promotion of inveslment Irbitra·
tion.m

298. The conclusion that emerges from this elami­
nation of the replies to the Sttrelary-GeneraJ's inquiry.
as well as of the various projects currenlly under puhlic
discuuion, is that, while few govemments and orpni.
%atiens have a' yet formaUy commilled themselves
10 this concept, there is wide interest in the potentiali·
lies of international arbitration and conciliation for
strengthening inveslors' confidence, and thereby their
readiness, to take advanlage of promising opportunities
in the developing countries. The very fact Ihat, in
additioD to the old~slablishcd arbitral facilities. numer­
ous governmental and non·govemmental agencies have
recenlly put forward proposals for new international
arbilral machinery confirms the need Cor syslemalic and
co-ordioated study ol the basic issues involved, the
potentialities of the existing facilities and the different
proposals and possibilities Cor the creation of new
machinery. One govemment of a capilal·receiving coun·
Iry expressly proposed a meeting of delegations oC all
inleresled parties, under Uniled Nations sponsorship,
for this purpose.

299. There are as yet various reservations and
hesitations among some governments and investors
regarding lhe Cltent to which any new or uistiog
international arbitration facility may properly take over
Cunctions normally reserved to national courts; the form
and auspices under which such arbitration machinery
could become ....idely accepfable; and the e{(ect which
its availability might have in actually increasing the
intemation;ll flow oC privale capital. Some of tbese
reservations appear, expressly or by implic3tion. to be
addressed to the difCiculty oC achieving wide·spread
adhesion to elisling or proj«ted multilateral treaties
selting up arbitnl machinery and possibly making its

In 111 the projectl publisbtd by two of thue CIf,aniulioJI
reference il in IJdilion mlde 10 the pouilo'e role ot !he IDler·
'IliaIll! Bank tor R«OOltnKliOIll IDd Dnelopment. Ihe Gel'lCul
....&feement on Tlrilfs Ind Trade or the Permlllenl Court 01
A.rbi,!llion. lor l1le .pUrpoM of .ffilialin. Ibe propowJ new iD'
slItuLlon or It lust Its SKretltat wllb &11 Uisho, ••ellC)' ill Ihe
ftcld.
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use compulsory, though some governments and organi.
zations felt that this was essential to the effectiveness of
the recourse.

300. It is with this difficulty in view that the Sec­
relary-General's inquiry <iirected special attention. to
the rote whicb could be played by the UDited Nations
in facilitating resort to arbitration in the first place
through means other than treaty commitments. Speci­
fically, the United Nations could serve as a forum for
the Ilady and discussion of the probtems and poten­
tialities of investment arbitration, could encourage the
use of existing machinery and could assist in the de\-eJ­
opment of ad hoc facilities, e.g., by the drafting of
model arbilratioD clauses and rules of procedure and
by the establishment of a panel of exptrts from which
conciliators and arbitrators could be selected and, where
needed, umpires appointed.l U Such facilities could be

,. lbe Uaited Nationt has undenakeo various proj«U ud
musu1eS 10 impl'OYe the diflllte and facilities for arbitntion aDd
!bereby ta eocounae tbe use of arbitratioa ia dispulC:3 amilla
out of inlel1lltiooll business tn.m1etiom. In 1959, the Economic
IDd Social Couacil adopted resolution 70S (XXVII) whiob let

provided upon the initiative of appropriate United
Nations organs,. and would then become available to all
Member Governments without requiring any specific:
new treaty commitment from them, or the establish_
ment of any new administrative machinery to service
them. 10 this way arbitration would be accessible to an,
yet each country could consult its own policies and
experience before committing itseU to its use, at ftnt
perhaps only on an ad hoc basis, but subsequently,
as the machinery proved itself, by advance undertakings
in investment contracts, taws and treaties.

out I broad framework of measures for intema.1ional co..
operation in the promotion of more effectivo uses of arbittatioa..
The Eoooomic Commissions for Asia lad the Far East (ECAFE)
aDd for Europe (ECE) have for some yean betn enpged iD
Irbilration projects: rdefence bas wady beea made to tlIe
Europeaa Convention 00 lDtuDlliooaJ Commerci411 ArtIitfltiou
(see footoote 126 above). la the EeME regioD I worliD,lf'OUp
OD arbitratiOD wiU meel iD Baalkok early in 1962. The workinl
Iroup'l lieada indudC:3 consideration of the possible establis!l·
meDt of IJI Irbitralioo centre ia the relioa and the ulmillatio:l
of certain draft model rules of IrbitRJ pnKedure that have
beea prepared by tbe omce of Le,a' Afflin of th& United
NltioflJ Sctrdariat

A>oax I

IDqulry OD measar~ 101' the pl'Omodoa of tbc Ia.enaational now of prlva.e capital, .ttacllfll '0 the SccrdarJ·
Gtaeral'l dtaJw )rUt!' of 26 Odobu 1960, aDder ftSOIUtiOD 761 (XXIX) 0' tbe Economic IDd Soo-.Jal COUDCiI

PMt 1

ADJtJn'w1!'1Q' OP DISPVfU J.tl.ATt.O TO punT! ~'Ull.fVITS:

\ttWI OH INTUlUnOf'lAl. Aurru.nOl'f AND CONCILlAnOH

BoeJ:"O'lM
t. Ju indicated ia dOttlment £13325 the ayailability of inter­

natiotll1 facilities for "••. adjustment of disputes related to pri­
nle mVC:3tIneats" mly contribule to prolJlOtia,lbe internlliooaJ
110- of priVlte upital by olferln' incr~d protcc:tioa .pinsl
non-business risb to 'orei", illYeslon. Such hcilitin eould tate
the fonn ..prilldpally of arbitrllioa &Dd conciliation (the dif­
fereace beial that arbitration ..ould rcsult iD biadial awards.
while COIIclliation would develop pcmible solutions for the coa­
sideration of the partiu).

2. The Ullitcd Nations has beea active 'or $Om& t.iJ:ae ia the·
field of commercial irbitration both throuCb the promotion of
intcnlatlocal collventiolU ud through the provilioll; of tecb·
nical auilh,aclf, u iDdicatcd la the Seeretaty.GeoeraJ'l .tlte­
ment OD the CCODOmic developmeal of uoder-devdoped coun­
tries I. of the Ecoaomic aDd Social Couaei] (see resolution 708
(XXVII) on internatioa&! commerQal ubitration, aDd the Ulliled
NltioIu CoaYeatioa OD the Recolllitioa and Eaforcement of
Fon::illl ArbitnJ Awltlh).

J. Arbitration of iavestll:le:at diJputet betwua the pemme:llu
involYed is iDcre.uiaalY provided iD bilaleral treaties bttwCCtl
upiw-supPIyUl.1 a.ad upitll.rec.civiq couotries. Proyisioa for
arbitrltiot:l directly between the IllVcstor &.Dd the perumeot of
the country at invesmant ill iocorporlled in IOtOO w,vuUnc:n1

,. Officlll1 R,conU of ,11, Economk IIM Social COllttdl.
TItlrtk,1I SluitNl, ..fIlIlUII, lienda items 2 and 4, doeumc:ct
Ell394.

promotion laws and. in individual coatession agreemenU 'XI'!t'

duded btt'NCltD Ioyemments and foreian enterprises (_ pari"
200 It s,q. of document E/13H iU1d Corr.l aDd 2).

!lIqui,.,

4. The questioD' oa wbich authorilative views Ire now sought
under the lbove-meatioaed resolution of the Ecooomic Icd
Social Council may be formulaled as follows:

(d) It the expaasion a.o.d iOsUtutioaalizalion of the arbitration
(or concililtion) of love6tmeat disputes likely to Idd substantially
to the security of forcian inyeslmeaU, and thus to eocourage tbc
flow of sucb iaYWmcnts 1

(b) If loO, whit role may usefully be pllyed by the United
NatioDs ir. this cODDuioD, spccifically by :

(i) Promotia, recoune to erislia, arbitral machinery fOl
the tdjustment of investment disputeos;

(u) As.sislial iD the implemeatation of artlitraJ procedures.
where desired by tIte parties.. e.... through the IPPOi.o1­
meot of neutral lJ,'bittltors (umpires) ;

(H;) Providia, I forum [ex the discussion and eslablishmeat.
possibly UDder Ullited N.tiolU auspices, of inttnla­
tiooal Irbitral macbinc:ry (de IICWO or iD connaion
with UiSblll mlchi.D.ery) to wbich parties may resart
for the adjll.ltment of iDYeJlmen( disputes.

'Mt 11

IHPouuTSOfl Of'f MUSllU.S

Informltion b requated on tnusuru aiJned et, or hayioJ tbI
effect of, PromotiDl, controUilla. dircttirl, or rellllltiD, the im'
port or apart 01.. private inycstme.al capital.. Informatioo 0lI
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me~rn :affecting both dir«l. 3nd portfolio in ....eMtnents is re­
qllcSltd.

Nota. I. The inquiry COl'ers mt:lsures :lpplicablc to foreign
illvntme"'" both new <lnd uiSlin:, and their yields, irrespective
of ..btther such musurn .ue directed specifically lowards for­
tip in'l'eSlmeftu or reftt :cneraUy 10 boltl domnt" and fortign
enlefl'ri~s ;and inveslou (e.:., .. investment laws ". and measures
affectin~ forei.n invNtmenlS in<:luded in lenerallecislalion lucb
as tu laws). '

2. Rc!evant tellS (po:icy statements, laws, Irealies (other than
international tu a:r~emcnl\), sptci:l.! concession a:reements with
lorri~n enterprises. re~ulalions, administrative ruin, elC.) or
extraclS thereof should be communicated, tOlether wilb any
available reporls on the operation 01 such measures (e,I., reports
of development corporations, etc.).

1 A list 01 the laws and oltler official teltls of whicb the
S«rttarY·Ge~DI hn 50 far been infonned iD the course of the
present inquiry is atlached (Appendil).

A. A!ttu"rtl appli<Qble '0 /ouitfl e"urpriuI M j"vrJllHJ

I. Mns!lru cOIItrolli", /orti~fI inVtJ,mtflfJ:

(11) AutborWliolU or permils required for the tsl.lblishment
of d:rferent types of enlerprises ;

(6) Prohibited and restricled fields of optntioDs;
(c) Requiremtnts relarilin. the cmploymel'rt of local upital

and local manalerial control;
(d) Provhions concerninl the use of domcstic nd foreilJl

stilled aDd unskilled labour or other domcstic resources
(excluding capital), and lhe Inining of dOIl\(Slic labour;

{I) Rules lovernin, the ,rant of uplorllory .Dd development
concc15ions (for minerals, pelroleum, elc.);

(f) Other obligations or restricttoI».

11. M,ar'ms promoti", (H /adlilari", IAI j"flow of forti,,,
itI"'rst".tlft clIpitlJl:

(11) ASliSl'lXe to potential investors ill SealriO' backlfOUad
informaliOfl (economic and otherl. in providinl infor­
mation on specific investmenl oppmuDities and ill
obtaininl needed ,dminislntive permIts ud clunncn.
etc. ;

(b) Special provisiont facilit.tinl tbe rep.trialkln of ro~iiD

capilal and of its income, aDd the payment of royalties
and other Ikence fees. (If such provisiollS .re limited
10 certain forms of investment and/or 10 iDvtSlmentl iD
specified fidds of activity tbis sbould be iDdicaled).

(c) F.cilities for the imporl.tiOD of raw materi.ls and equip­
menl and for lbe uport.tkln of lotal products, cspe·
ci.U, manufaclured 100ds ;

(d) Financi.1 facilities for foreiln inveslors (e.,. throuah
fOvernment lendio, "eoties);

(,) bbteoc:e of IOvemrneoHponsorcd iAdustrial sites .nd
futoriu;

(J) Other special pro'l'isiotls or facilities.

Ill. fjKal '"talllres:

(a) Btoad tu col'ltes5ion schemes fOt the encouneemenl of
desired ne ..... in'tMmtllts (e.•. exemption or reduction
fOt • specified initial period _ith Tflud to dircct 'Id'or
indirect luu):

(b) Special tu. concessions:
(i) Import duty cODceqions for qualifyilll macbinery,

ra ..... tnJlcriah. conslructicn mlleri.ls, etc.;
(ii) Special income Ind profiu tu concession' in the form

of reinvestment allowancn. Iccelented deprecia·
lion allow.ncu, etc.;

(iii) Sp«ial concessions on aCCOUOI of royallY plyments
fOt patents and know·how: salaries or forei,n rech·
niciaos; restarcb oUllays; loans incurred for the
import ot needed foreip machinery, etl;.;

(c) Use of import wifh or rel.led measures for the pro­
tection of domesTic manuflCfurn.

IV. MtlUllrtl /01' Iht prOftrtfOft o/Iort;,,, ;f1Vllr"."II1:
(.) Guarantees Ilainll lIoationaliution (for III Inilial period) :

fIlanntces of COTnptnsalion ill tbe nenl of D.lion.li­
ution, includilll ,pe<::ial toreip tltChaDIC provi~", for
lhe p.lyment or 'uch compensalion ;

(b) Provisions for Ifbilratiozt of disputes relaled to private
inv~tmcn!.ll :

(r) Olher D'leASures.

B. Mtalllrtl app!i(lbft 10 II111iolllll "''''1',111, oprrlJff",
or i"diviJllafl f"vtl';"1 "brOIl"

I. Co,,~itio'" lI"d /ormaUlirs (e.l. control 01 Upil" iswes for
foreilll .ccounl).

11. Sptcilll f"rilitits MQdl awt/rab/e fo i"divitlllal, or t"trrpriltl
jllvtJtjll, abro4d (e.l. loan facililies).

Ill. fl,nt ".rll/llltl:
(~) utmplions or reduclions of Ill, Of foreiln III crroil'

lunted, wi'h respect 10:

(i) Foreip income in leocul ;
(ii) Profils eltne~ by forei,n branches;

(iii) Dividends or internl p.id by foreip sul»idiarin:

(i'l) Special lyres of foreilD business corroraliol\l 0' in-
~Imcnt compan.ies;

(T) Profits reinvnled .broad,
(Indic.te whether Ihe above musares .rply on a world·wide

basis or are limited to certain re,iolU, countriu or depen·
dencies).

IV. I'rolttlive mrllllllll"
(,,) Insur.nce of in,estments .bro.d al.inst riUs of upro­

rriation. io:onvenibilily of currency or Wit ;

(6) IDsur.DCe of forcip dcbu .pins' risk. of inabililY 10 pay
Of inconvenibility of cunetloC)' ;

(c) Other s)sltms.

ANNEX U

~1«Ird list 01 laws and official lo:lJ ronceralag (omp prlnte lanstmeab iD uDder-dncloP"l toaQtrits lit

AI'CX0U4lST"'"

law of l) May 1959 for the encoun.,emeot of iovestmenl of
rnvlte capital in Af,hanislan.

AIl;CEHTIH"

Decree·Law No. 14630{44 of' JUDe 1944 00 developfnent and
dtfenoe of national industry (Boldi" Of;cill/, 10 June 194.).

la"" No. )]21] of ]0 September 1948 (fortslrY le.bl'lioD).

•• nis list conlain, the infomulion ..... ilable to tbe ~re·

larill at the rn:~nl time. It is h.sed on the lisl c~l,ined in tbe
Prollcss rero" on Tlrt "romolio" 01 lire I,.",,,al;,,,,ol Flow 01
I'rjYIIII Cllpilal (E/]]2' and Corr.1 and 2) .....hich has beto
revised and upanded ;hieny wilb the help of infonnalion su~

plied by 10vrrnmenlS io ruroa.~ 10 the S«relary.{jeneral·, in­
quiry. S« also Ollit'ial RutHdJ of Ihl £cOllomlc II"J Sod.'
COllfl(il. rlr;"i~lh StIJlO", A"IIUtJ, "eoda items 2 .I'd ..,
document £1))69, 'Pf'Cndil.



law No. 104222 of 26 Auaust 1953 00 tile entry of foreilD
capilal (or inycstment in industry &Dd minmg (Ibid.• 21 Aurust
19']).

Resolutioo No. IOllU9, Ministry of Fio;lGCe. 00 dcdueti~

provided ill the leoeral income tu (iilfticles 12 to « T.O.
1"6>. .

Decree·Law No. 1590 of 28 October 1951 011 the orpmution
of the electrical indu$lt)' io Aretotilloa.

Law No. 14710 of 22 December 195& 00 l1le reaulalioDS for
the investment 01 fOmlD capital (ibid•• )0 Dccmlber 19").

La_ No. 147.1 of December 1951 oa iodustrial devdopmeat

Decree No. 1421 of 12 February 1959 00 .. Replations COD­

c.cmin, domestic production of tnelon ".

Decree No. )693 of 25 March 1959 00 M RC:I'lI.tions cooccmin,
domestic production 01 lnOCOr-cars M.

Petroleum Law No. 14773 of 10 Novtmbcr 1951.

BoLMA.

La. of 17 October 1945 00 the Re.ime of ford", Inyutment,
amended on 19 August 1954 by D,O,'O Supf'mo No. 3812
and 011 15 December 1956 by DtCf,fO SUPf'ff10 No. 4"8.

La. of 16 D«ember 1960, lovestmcnt Law.

Pctroleum Codc of 26 October 1955.
Rcgulatioos to the Petroleum Code, D,crdo Supremo No. 4298

of 24 January 1956.

'uzn.
La. No. 1801 of 7 Janu.ary 1951. oa ucban,e cotltroL

Law No. 1942 of 12 Aurust 1951. authoruml the beculin to
Itant concusioDS for the establisl\meCl of cement factories in
the country.

Law No. 2112 of 11 December 1951 .t1IntiCl tu: uemptions
for alumioium compeics.

InstNCtXln No. 1U of tbc ucbanae autboritin of 15 January
195', relatic, 10 imports of capitalloodl finlDCed by foreiJO
capital

Law No. 2993 of 6 December 1956 &rantin, In: benefits to
automobile companiel.

Decree No. 41019 Qf 26 February 1957 on electric utility com­
panies, issued as traulaOOos under the Water Code of 19)4.

Decree Ne. 42120 of 16 December 19$7 containin. rtaulatioDl
to the llws on Clcb&Ole operations (Di4I,io Ol/cull. 16 Decem­
ber 195n.

M:n.in, CGde, Dcc:ree·Law No. 1985 of 2" J&Ouuy 1940. as
amended up 10 1946.

Petroleum Law No. 2004 of October 1951.

La... No. 2597 of 12 Sc:ptember 19B rel.ttia, to owoe!Uip of
tlatural resources.

Ba~'tal

Tbc Minin. &lttment of J920. as azneoded.
Oil MiaiDI Enlumellt, 1955 (Goy,"""",,,, Gautu, )1 ~cm­

bet 1955).

BUlUou.

Transfer of ImlMVlblc PropertY (Restriction) Act of 1947.

IllCOPK Tu (Second Amendment) ACI of 19S4.
Ianstment polky .tatcment of I Juoe IU' (Burma W,.,.U,

Buli,-i", 2) Juoe 1'55).

(OYCSllnent Act (No. 41) of 1959.

The Upper Burma Ruby Regulations MaDual. 1921.
The Burma Oilfields MaDual, 1938 (COfrtded to 1 July 1946).

Mttalliferious Mint! Ml.l1ual (corrected to 1 May 1941).

Mineral Concusions DireaioM, 1947.

Ucioa Mineral Resources (Gt1l.lIts of Riabts of Exploitat~

£nabl;n, Act. 1949.

Mineral ReJOUrcn Development Corporation Act. 19n.
Mineral Concessions Rules (NotifICation of the MiDisuy of

Fiu&Oce of 18 NO"f'anber 1957).

euuoo..
Law No. 22o.NS tlf 11 september 19.57 filUl' rul~ re,lr4ill.l

fonilD capitll infesled in Cambodia befon)1 May 1956.

Law No. 221·NS of 11 Seplember 19n fillin. rules re,ar~,

fOrtil1l c.pilal invested io Cambodia after ).1 May 1956.

CAMDOV/'l

Invcstment code (adopted II Juo.e 1960).

CEn.oN

Goyernment policy io respect of private foreiJ1l inyestment i:a.
Ceylon, Goyernment Publications Bureau, Colombo, July
195$.

Income Tu (Amendment) Act No. ) of 1956.
Pren Communlqut No. 411S8 of 21 May 1958 OD .. Govcm­

ment poliey towards fortign ptly::.te investment in Ceylon ",
.ppendices 1 'I.d II seltini out tu concessioDI .. inceotives
10 development.

am.
Law No. 11.151 of , February 195).
~ree-Law No. )75 of 27 July 19B .uthorizin, the illdustTT

deranmenl of the Ministry of Economy .nd. CODUl'leru ID
approve the establishment of tlew industries subject to tht
conditions specified therein (DiDrlo O/iciIJ1, 4 Au,ust 1951).

Decree-Law No. 419 of • Feblllal)' 19'" OD excmpUons fe:"' ~
tnlry and in.estmeot of foreiiD capital to jocrusc ll!lIlU"
",OOn of agricullural Ieltlcrs (ibid.. • February JU4).

Decree No. 194 of 20 February 1954 of the Ministry of ~
nooty and Commer<:e regulltinl the fonnaoon, efllulitI, aod
changin. the location of iIldustries.

Law No. 12861 (ibid.. 7 Februuy 195') and Decree No. IOW
(ibid.. 17 September 1958) on the "Encour90lemtnt of Ex·
port Industries ".

DecrtC·Law NC'. 258 of 30 March 1960, estlblisbio. nakt
relatin, 10 the inyeslmeot of foreillS capital in Cbile (ibid.
4 April 1960).

Mininl Code. Decree-Law ~o. 488 of 24 Aultut 1912.

Decree No. 1080 of 24 June 19)6 relatin. to coal deposits.
Law No. 11.828 of 3 May 1955 on Minin, (Ibid.. 5 May 1955).

OttNA (lUrnLlc op)

Law for entOutalement of inyestmeDt, promullated 10 Septetlt'
ber 1960.

UW for investment by foreilD caliGnals. promulgated OD I. Ju!J
19'4, It amended. 14 December 19$9.

Stttutt foe ioycslmeDt by overseas Cbioese, promullsted 01

19 Noyember 19". u amended OD 26 Martb 1960.
Rcaulltions JOVUDln' deferment under bood of payme.ot of

import duty aM tu: on equipment JDd machinery imported
by produetiyc enlell'risCS, promwlated on. 4 AUplSt 1960.

RtJUlatioDs pernin, rebate of tuet I.l1d. duties on export~
ducts. promull;ltcd 27 July 195$. Refiscd on 26 December
1958 and the revision promu1laled on ) September 1959.

Mimoll•• of 26 May 1950 as amended up to 10 July 1959.

R.egulllions lOyerninl exploration, development and production
of petroleum, promullatcd in November I"'.



..
CotO)(JIU.

Law No. I of 18 July on the stalu3 of forcip capital (Dlatlo
OJidQI, , August 1952) all IJl\eI!'alcd by Law No. 107 of 19'7
(ibid., 16 July 19.57).

Dccru No. 65 cl 12 Much J9D 00 power eoa:lpanies.

Petroleum Code. Decree No. 10'6 of 20 April lt$).

COS'Tj. RICA

Deme No. :2 of 04 September 1930 itlttodIKiOJ unit tu OIl the
Up:lrt of baMnu aDd abolishing ,11 other tUeL

Law encouta,io.. ~tab\jshmtot of QC" iDdustriet No. 36 of
21 Dt1::embtr 19,(0 IJ1ltDdcd by No. 502 of 26 April 19" &Dd
No. 16'1 of 29 September Itn. Repealed .ubsequeIllly by
La", No. 2426 of I} September 1959 ucept for article 7 of
Net. 36, which wu promulptco. by I>ecrte No. 223 I of
23 AUl!1st 19S8.

Law on iDkl1lltional payrneJlt, of 19.,:1 amend«!. 011. " October
19S6.

1.&. No. 2426 of 9 September 19S9 OD loduMal proloction
aod dcvdopmenl (La Gorl'". 9 September IUt).

Law OD Combustible Millerals of 9 May 19311.
law No. 797 of 17 AUl1lS1 ]946 cxtcndio, mhtiD. coaceuiODS

ill fl'l'l.Iur of LIl COl1lpGiW MiMl de AhQ71lareJ. SocitdQli
,holl;,"o (Di/trlo O/ieIQl. 14 Seplcmber 1946).

C""'"'
Ctmtfll IDdustty (ElK'OUratrme.nl and Cotltrol) La., No. 2J of

1"2.

DoWlNICA.l'( REP\IILlC

La., No. 22)6 of 11 JUlUUY 19jO on iDdustriaJ aM a,riculturaJ
COI'ICe:uKiI1S (C"'l't/t O/kiQl, 11 January 19'0) u supplemented
by La.. No. 2643 of 21 Dc:oembcr 19'0 (ihid.. 21 Dc:ambc:r
19.50).

""'....
Emer,e:I1CY Drcre:e-Law No. U of 21 June: 19.$7 OD iodusuiaJ

e:ncoura,e:mcl1t (Rl'ristro O/idQI, 27 IUDe 19.$7).
Pe:trolcum Law of 6 AUJUSt 19l7.

Et. SUVADQI.

Orcru No. 118 of 4 July 1949 00 lhe: drve:lopmc:nt of tbe:
ccmcot IlldusU')' (Dlarlo OliciDI No. 147, , July 1949), SI

amended by Decre:c No. 727 of I AUlust 19.50 (DiQrio O/kkll
No. 170, I AUl\1st 19$0).

Deeru-La..., No. 6151 of 22 May 19.52 OD tlle drvrlopmcnt of
manurlctwial industtic:s (ibid., 30 May 195:2>, u .mended
by Deer-Law No. 1719 of 7 JaD\YIry IU.5 (ibld.. 11
hnuary 19.5.5).

Dtau No. 1039 of 19 May 19j3 011 tlle: de:yclopmellt of boI<:1
industry (lbW., No. 96, vol.. No. 1.$9, 29 May 19.$3), U

amended by Dcerec: No. 1121 of 11 May 19J$ (Ibid.. No. 91,
vol. No. 167, 11 May 19.$$).

Decree Ho. 11520 of n Odobc:r 19$4 OD the dcYdoJ>lnellt of
theatres -.d motioa picture bOUXll (ibid., No. 197, vol No.
16.5, 26 Cklobc:r 19j4).

Mioiq Code &nd CoDlp1c:lNlltary Law 00 Mm,. AUlUSt 19$7.

EtHiOl'l.I.

Slalcmcnl on policy for tlle: eDcou~meot of forrilll upill1
iovrstmenl ill Ethiopia. issued by the Minisler of Finance 'ia
February 19.50.

Arricuhurtl and Industrial Proclamation No, 14.5 of 19H,
whicb provides tll uemption for tl\c: impon of alricultu~1

and industrial machinery and equipment,

Government Proclamation of 30 Nonmber 1"., eff«ti'le iD
'F<:bruary 19.5.5, uemptial from impon dutia all _Jritultwal
lad industrial machines ud patll thc:RfOf.

FtDUAnCl\l OP MIoUY4

Revised Statute for 1avc:stmcnt bt loreilD aatioeals. Ftoall1llltcd
14 Jul, 1,,4'U amended 14 December 19$9.

latc:rim ItltelDent OIl IDdustrial Dcvdopmc:llt Policy, No. 30 of
19.$l.

Statcm<:1l1 on the KttLa, np of tile Tariff Adrisory Commillrt.,
Iuly 19.51.

Pionotr laduscrics (Relief from InCOlltC Tu)~ No. Jl
of 21 AUlUSt 19.s1.

CUstoms (Dumpilll and Subosidics) Ordinll)("e No. 16 or I~9~

Scbedule of Pioaccr ladu,triu lod Products dattd It Febl'\LltY
1960.

Mimn, Enactment and Rulc:l No, 19 or 1921, It amersde.d to
19 Fdmiary lU3.

fin

Fiji IIlcome Tu Ordinant:~ of I July 1920 1ld'I~~ded up to
ordinance or 19.5': sectlonl 11·1.5 (La" of Fiji, vol. Ill,
OrdiDlnce).

Mininr Otdinancc of 29 October 19l7, aod Ametsdmcllt Ordi
oance No. 4 of IU7 Ind No. 2\l of 1960.

Ordinancc No. 3 at IJ May 19.$7 to amend the locomo lU
ordiOaoce. dealitw witll pd IIftd ail't'tr lIlWna companic:l

ooly.
Law No. 21 at 19.$1. tbc: Hatch Aid Oldie-It« and Amt1ld·

meat Oniinlace. No. 21 of 1960-

GA.w,u.

locome Tu. (ADleMmc:nl) Ordiftucc. 1"', thinS Khedule.
(pioneer COlDpUlies RclieO.

G....

lac.ome Tu Act No. 27 of 194), Founb Scbedule, PioDeer
Compaaic:s Relief.

Mineral Oil Tuatiol'l Ordinlncc 1956 (SIIppl",,,,,, to tit, Gold
COdJI Gautfc dlled 17 March 19'6).

Income Tu Amendment ACI, lUI (Swppl,mtllt 10 GfIDM G..
t.tttt No. 14 of 19$1).

Pioneer Industries and COlIl~nic:s Act of December IUI.
Local Industrica (CUstoms Duties Relief) Act 19.sa.

G.UC!

Lcpativo Decree No. 2687 of ]I October I9S] on Investment
&Dd Prnter:tioll of ForeiJll. Capiul in Greece (Ol/id,1 Gu.c,t,
No. 317, 0( 10 NO'ttmbcr 19.$3).

Petroleum La.. No. 394' of 19.59.

GuA.nw..tJ..A,

utblatin D«rte No. UI7 of 30 Stptcmbtr 19.$901'1 industrill
dc\'clopmefll.

Dctrte No. 3U of 1 July 19H. PctrolcvJl'l Codc.

G<n'<u

Ordi"",~ 24 0( 1I May 1960 promul,alin, the in"cslmell.t
code (/OtlfNIl Ollidrl de la Rlpubliquc de Ouiflld.

H.m
La., or 1 October 1949 oa encouraacmtol of tbe utablilhment

of .'bolly new industries (,'l.fOllit,ur, 24 October 19<49).



..
Law of 19 September 1952, relatin. to the pen:cotace of Haitian

nationals to be employed in foreilD enlcrpri~.

Law of I AUJUst 195' protediOI agriculture Ind naliol1l) iD·
duslrY (Mofli/tur, 2j Aul'lst 19H).

HOt/Dl.......'
D«rcc No. S7 of 6 MIY 19$8. La'!' for the Promotion of In­

dustry.

RcluLltion. to Decree No. 57, ACIlm!o No. 1)25 of !j Novem­
ber un.

Det;uc No. 111 of 16 October 19$1, Petroleum La... (La C..
uta, 11 'IllUlry 1951).

.......
Industries Development aDd Rc~lalion Act No. 65 of J9H.
Industri.1 Policy Resolution of 30 April 1956 (Resuvr Bank of

["dill BlIlItllll of May 1956).
section U C of the Income Tu: Ad of 1922, u amended by

subsequent Finloce Acts (Tu relid for DCW enterprises).

Minn lnd Minerals (Regulation ItId Development) Act No. 53
of 194&.

Min~raJ Contusion Rules of 1960.
Minn and Mineral (ReJ\1latioD and Dnelopmeat) Act No. 67 of

tU?
Petroleum .nd Natural Gu Rules. 19'9.

IMllON'ESIA

Act No. 71 of 27 October 19$1 eooeeminl foreiro eapital IQ­
nstmtot (OOVI"""III' G~t:ltt No. 131 of 1931).

Law No. IS of 1960 providin, for the estlblWlmeDt of a For­
eian Capil&1 InvestmenU CouDciL

"'"Truty of Amity. Ee4nomie RelatwDI aod Consular Riihll with
the Uniled Statu, liilled on U AuJUu UH.

Law of 19 November 1933. erftttive 14 April 19'6. teneemill,
the eDCOUtlltrntnt aDd protectioD of foreiJQ capit.1 invest­
ments ill Jran.

Old Nationalization Act of I May 1951.

Minin. Law of 11 May 19'7.

l"ttrol"um Law of 31 July 1937.

IL>

Law No. 71 of I93'S for tbe encouragement of industrial under­
tatiDIS (O/lkilzl Grntllt No. 3636, 9 Iune 19H) amended
by Law No. " of I1 Iune 19S6 aDd by Law "lo. 11 of 1957
ameodill, Law No. 71 of 1933.

-"'"lodustrial Development (Eotourasement of Ellemal lovtstrnenO
Att of 1931.

Finance Att 1936, Sections 2]·26 and 11; Fil1ln<:e Act 1937,
Section 17 (jllitial allowanetS f« new plallt and machinery).

rLllante Att 19]6, Stction , : Finance Act 1949, S«:tions 3 nd
32 U); FiDaoc:e Act 19S6. Se"ion 14; Finanu Act 1931.
S«tion 1 (depreciatiOll and. obs.;)lesccnc:e allow'Dces ill respect
of plaot aod machinery).

Finance (Mis«I1aneous Provisioas) Act I9S6. St:c:tions 16-19
(iodustriaJ buildial allowance).

Undeveloped Areu Acts. 1931 and 1937.
Industrl.lll Development (EoCOUrJlen..ent of Elttm.llnvutment)

Act IU'.
hdustrial Grallu .\et 1939.

FiDante Act 1960 (relief on tl1 from profiu on Dew uports).

Minerals Development Act 1940 (minerals other th&n oil alld
Q.:llural ps).

Minerals Devdopmenl Act 1960 (miDerab other than oil Illd
Datunl las).

The Petroleum and Other Minerals DcvclopmeDt Act 1960.

The Fillaoce Act 1946 (tu aUowuces for capilal upmditUtt
io mil1ina>.

The Fioanee (profits of Ccnaia MiDe5l (Temporary Relief 1rom
Tuation) Act 19'6 &I &met1dtd by SecUoD 17 of the Finance
Acl. 19S9 (relief from income al)d corporatioos tu: of profits
arisiDl from the operaooos of new znininl ellterpristJ).

The Finaflce (Miscellaneous PrO'YUiolli) Act 1956 (relid from
ioeome ud corporalion profib tax for cllal miDu: iocreaJed
deprecillioD .1I0wanc:es fOr equipmeat in a mine, quarry or
smelter).

bM"
Law fOf' lhe Enc:ourllemC'l\t of Capital Investments, No. 5719

of 19S9.
Income Tu (DepredatioD) RegulatiOlls of 1941.
Petroleum Law No. 3712 of 19S2 as amended by the Law of

17 lInuary 1957.
IncOlne Tu (Deduction from Income ')f Holdeu of PetroleUDl

IOleruU) Relulations 3116 of 19'6.

IYQJY ConT

UW No. 39·134 of 3 September 1939 determiniol rules ro­
ludiol private investmeDt in the Republic: (!Ollnud O/ficitl
de 11 Rlpublique de C6te d1voire. 10 September 1939).

Dttree No. 6().()9 of 6 lJlluary 1960 fiLiOI rClulalions for the
t.- No. 59·134 (ibid.• 10 January 19(0).

J.o.UIC4

Hotels Aid uw 19«. IS amctlded by Law No. Si of 11 Decem'
ber 193). Law No. 67 of 16 November 1954, Law No. SS
of 12 December 19". Law No. 63 of Il Dtccmber 19'6 and
Law No. 19 of 12 March 19n.

Law No. S2 of 30 December 1941, tbe Tntile Industry (Eo.
coUtllemetll) Law, as .mended by Law No. '0 of 9 Decem-
ber 193" •

Law No. 29 of IS November 1948, the CeIDCnt Indwtry (En·
coura,cO'Ienl aDd CODtrol) Law.

Law No... of 17 February 1949. I.be Buu~s (Manubclute
Encour'lcment) Law.

Law No. l3 of ~t February 1949. the Pioneer lodwtries (E&­
coUralemtllt) Law. IS unended by Law No. S7 or 21 Decem·
ber J9S5 and Law No. 42 of 17 AulUst 19S6.

taw No. '0 of • Noyember 1954. the Exeball~e Control La....
Inc:ome Tu. Law of 19'4 '$ uoended by Law No. 7 of 19S6.

Law 1'0. 29 of 1951, U ... No. 42 of 1938 aad Law No. 41
of 1939.

Law No. 36 of 3 AUlUSt 1956, I.be Internatlonal Business Cam­
plllics (Exemptiou from Inc:ome Tu) Law.

taw No. 4' of 16 AuJUu 1956, the Induslrial IDccnuvCl Law.
1.Jw No. 49 of 13 OCtober 19S6, the EKpQrt Industry Eneour.gt-'

meat Law.
Law No. 12 of 12 June 1950, lhe Bauxite I..Ild A1umioa I&­

duslries (E!K:our••ement) taw.

,.....,.
Law No. 17 of 11 April 1935 011 the eDCOUrlf.l;lAeot I.!Id

auidall.ce ot industry (Olfiti41 GGt.tttr No. 1125, 1 May 1935).



Agend. ~tenu Z Dd 5 - DOC:WIItDf 'E/J(9Z "
law No. 28 of 21 April 19$5 on the encouragement of fOrtiaD

c.lriul jnvntment (ibid., No. 122', I May 19B).

Minin, UW of 1926 (ibid., No. 134, H AuJWll 1926).

K......

The Kenya (ConslilUlion) (Amendment No. 2) Order iD Cowl­
cit, 1960.

KOtlU (REPUILlC OF)

Forci,l!. Invntmcnt Encouragement Law No. H2 of 1960, pT\>'
lI1ul,ated on I January 1960.

L.co
Communication. of the Dirtc-tioft de FiNlfIClJ Exririel/"J 011

provisional measures relative to (orcip investments, Septem­
ber 1956.

Lu"...otI

law of 29 December !9n, promulg:l.ttd on , February 1"4,
Clemptin, new corporations from income tu.

Decree No. IIlILR of 9 August 1933 and Decree No. Jl3/LR
of 23 June 1936 re,ulating Oil Explorltioo and Exploitation.

LIIUl"

law of Mines of 19'6, Title 24 LiberiitUl Code of Lawl (sce·
lion 16S).

Lily,.

I.&W' No. " 01 23 September 19'6 OD the developcntnt of
~ational iDdustries.

CuSloml Law of 1 January 1957.
UKUtive RelulatiODl of 7 April 1"7 under the taw No. SI

of 1"6 00 the dut!opmcnl of national ioduslties.
Law of 30 January 1958 on the iayestment of foreip (:Ipital

(OlliciQl Gatt/le, 26 April 1958).
Petroleum La", No. 25 of 1955.
Royal Decree of 21 May 19H amendin, the Petroleum Law of

19B.
Royal Decree of 21 May 19B formin, the Peuoleum Com·

mission.

Mun
Aids to hdustritj Emerlency Ordinance, 1959.

MwltlTltJS

u ..... No. !4 of 1950. The Income Tu Ordinance, and AmeDd­
ment OtdiolJlcU No. 11 and No. 57 of 1956.

MUlCO

law of 31 December 1954 for the dndoptrltRl of IlCW aod
Otces~ry industries (DitJrio Ofir:ftJl, 4 Jaouary 1955) ,Dd
rt,ulalions IMreul'lder of )0 NO\'em~ 19" (ibid., 2 De·
cember 19S5).

Minin;; uw of 1930 (ih;d~ 7 AvJUSl 1930).

upropriatioll Law of 23 November 1936.
Decree of EJ.proprialton of Ce:rtaitl Oil Companies of 11 Mardl

1931.
New r~I.lions (ul'lder .rticle 27 of tbe Constitutions) re-

btina: 10 petroleum (Ibid., 30 DeomIber 1941).
Petroleum Tu law of Februlry 194'.

Arnel'ldmenll to Petroleum lA...• (;b;4., 31 Dttember I9'H.
Law of Tllet and Promotion of Minin, in Mnico of 31 Do­

cember 1955 (ibid., 31 Deocmbtr 19H).

MOIlocco

Law of 13 September 1951 instilUlin, measures to tRcoura,e
privale invesllnCnt. promulpted by Duir (Royal Decree)
No. 1·51·263 of 13 September 1951 (SI/lltti" Of/inll of the
KinJdom of Morocco. No. ~395. 19 September 19S1).

Arrrt~ of the Vice-President of t!'lt Council, Minister of Nltional
Economy IJld Auicuhure of 13 September 1951 fixill' ttle
compositioll aDd rules of procedure o( the io...ntmcnt eom­
miuioll (;bjd~ No. 2395. 19 September 19.511.

Aniti of th~ VICe-Prtsldent of the CoutKiI. Millister of Eco­
nomy aod A,riculture of 13 Seplcmber 1951 ddillin, the itJ,­
dusuial sttton Ibat may bcl'ldil from Ihe provisiont of the
lbove laW' o( 13 Septcmbcr 1951 (Dahir No. 1,'I·~63).

Petroleum Co:te (Dabir No. 1-51-227) of 21 July 1951. as
amended.

NI(UA(';U"

Law of 11 Mirth 195' on foreil" upital invtttments (LD
GactllJ. 10 Marcb I9SS).

Legislative Decree No. 317 of 20 March 19$1 on the encoura,e·
ment of induslriaJ developmcnt Mid., 24 Arril t958).

NJGtIIl'"

Aid 10 Pionter lndustriu Ordinance, "52 4No. 10 of 1 At'ril
1"2).

Statement by the Fedtnl and Re,ion~1 Go¥crnmenlt. Oppor.
I,mititl /or Over't., IIl~tJt'"t"' ill ,ltt FtJtrll,kNt 01 NilffiIJ
(July 19S1 reprinled in the £r:OfK1tf'fic $1I.Vt1 01 Ni",fll
19.59. pUbl~hed by the National Economic Cooncil, LlIO'I,
19.59, pp. 1I9-UI).

IrMiUJtrial Of:nlopment (Import DUliu JhlieO Ordilllftte. I,n,
Industrial Of:vdopmellt (lncorre Tu RelieO OrdinlllCe.

Dumped lad Subsidistd Goods Ord;lIalS':e, 19,..

Drawback (Cusloms) Rerulaliont., 19.59.

Petl'Olwm (Profiu Tul Otdinll'Kf, 19.59.

PUISTA.'"

Industrial Policy Statemeal of :ro Februar)' '959.
The CompaniM Act, 1911 (Seclion 271).
The Capilal Issue (continuatlCe ef control) Act, 19".
The Intome Tu Act, 1922. IJ amended by sub,cquenl Finance

Acts, ~clion IS 8 (tu relief for flew eoterrri~el).

Dc~t1ormenl of Jnduluiu Act, 19'9.
ne locome Tu Acl. 1922. u amended by subttquenl Finlnce

Act" Section 10(1) and SeconJ Schedule llnOltion of petro­
leum protits).

Reaulallons of Mines anJ Oil Fields anJ Mifleral Developmenl
(Federal Conlrol) Act of 19-11.

Petroleum (Production) Rules of 19049.

Minitl, ColKc.uion Rules or ",..

PA""''''''

O«r«·Law No. 12 of 10 "hy "'0 on musurn rc\a.tin, to
invesl"'\ent fot upJoitation of nalural ruoun::n, elC. (Gllert.
O/kill', 24 May 1"01.

Decree-Law No. 22 of 21 Seplember 19,0 for the encouflCC'
ment of the de __t1opmtat of rt.alural Tnourcu IIId Ihe uta~

}fthmeot of rublic utlliun Cii'iJ., 9 Octotoer 1950).

La.. No. 2' 01 7 Febfuuy 19" for the encoufllCmelll of pro­
dllCl.ion (i6iJ~ I February 19U).

P"hcr,;,U

DKr«·law No. )0 of 31 March 1952 utablishin, Nles fot the
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developmenl of De., industries (Garc'o Ofidal, 31 Marth
19S2).

Decree·Law No. 38 of ]1 Mutb tU4 for tbe stimulation of
productioo. of coffee (tu concusions, etc.) (i6i4., 31 March
19S4).

La_ No. 246 of 25 Febl1lary 19H utablisbiD' a mlem for the
int;orpantioD of forc:iau apiuJ (jbid.. 2$ Febnw'y IUS).

Petroleum Law No. 11)5 of 8 Juoe 1940.

P""
Law No. 12378 of 6 July 19" rnablishinl rules re.prdioJ the

operations of the electric power ioduSlry mthe country (El
Pmtotto. No. 4)04. 14 July 19j,).

law No. 12663 of 26 October 19'6 OD teltile industry in·
centive,.

law No. 13170 of 30 Noyember 19'9 00. lodustrial Promotioll.
Durtt Supremo No... oi 26 April 1960 promulptin. rcau­

lation1 pert.lniD, 10 Law No. 13270 011 PenLviUl Industrial
Promolion (Ibid.• 29 April 1960).

Minill' Code. Dmee-Law No, 11357 of 12 May 19'0 u.
modified.

PeUOleum law No. 11780 of 12 Much un (ibid.• 14 March
1952).

Petroleum Re.ula.tions of 16 June 19$2.
Law No. 12316 of 8 July 19B eSlablishiDI conditions for

'rtJltiD, concessions iD lhe lOtle of the Orieote.

!'HIUI't'O'U

Republic Act No. 35 of 30 September 1946 aUlhoritinJ
eumption of new and nccessary industric.s from lbe paymeDt
of internal revenue taus, .IS lI!'\Cnded by Republic Act No.
901 of June 1953 (OflkiIJl Go~"II", '01. 49. No. 7) and
Deputmcnt of FiD1lnc~ Order No. 115 of Oclober 19n.

Co.1Il Lands Act No. 2719 of 14 May 1911, amended bf Re­
public Ad No. 240 of 1I June 1952.

Mininl Act No. 117 of 7 November 19)6 (11 .mended).
Petroleum Act of 1949 (Republic ACI No. )17).

PvuTO Rtco

Tndustrial rnceDlin Act of 1954 (Act No. 105) u amended
23 June 1956.

RHooESIA A!'I'D NYASAL \NO (F£OE....TIOH OF)

Slatement of foreip invcstmeot policy of 1956.
Federal JllCome Tu. Act of 1954, as Illl1CGded 0.0 ]! December

19" and Law No. 21 of 1960.
Customs and &eise Act, 1955, as amended by law No. 24 of

1955, Law No. 10 of 19$6. Law No. H of 19'1 and La...
No. 2$ of 19SB.

Sd...wu

Ordin&tlee No. Il of 16 September 19$7. lbe Pioneer Industries
(Encoura,tment) Orditl.lllCe.

OrdiM.Dce No. 14 of 1949, the MioiDI Ordio.DCe.
Mtniaa rules of 1949.
ofdinacce No. 4 of 195., the Oil Mininl Ordill&nce.

S"'WI Aa.... t...

La.... of April 19$7 rerulatin, the investmenl of forei,Q (.pitll.

SGM"'U'"

Foreicn Investment Law No. 10 of Il Fdm1al')' 1960 (Ol/iciol
BIIUnllt of 19 February 196Ol.

S'AIN

Dccr«-Law 16/1959 of 27 July 1959 on forei'D upilal iD­
vcs~d iD Spa.nish enterprises. (Bolltl" O/killl, 28 July IU9).

Decree of 30 September 1959 implementin. decree-law OD la­
vQtD'Ienl of (areiao clpital in Spanisb nterprises.

Decree of 24 December 1959. (Omplemenlary to the decree·law
on the investment of foreigD capilli iD Spanish enterprises.

Order of 24 December 1959 00 acquisition of Spanish securities
by forci.ocfS.

Order of 10 February 1960 re.latiJl. 10 spedal reDst1'llion by
foreieners of securities and shucs in industries..

Order of 12 March 1960 ClIlerodilla the time for declaratioa by
forciJben of shares aDd securities in Spa.nisb enttrprisct
C5l1blished in Art. 2 of the order of 10 February 1960.

SW..
Act. No. 8 of 19$6 on concessioDs for approved (nterpriscs

(Ll,I~/lIt{lJt Sl'ppl"fft,,"t to SlIdll" GOIII,,"m"flt GOlttll No.
892 of IS Mmb 19$6).

'I'N,\1L....'lD

EJtthan,e Control Act of 194Z.
Notification of October 1955 of the Ministry of Industry.
Decree No. 23 of 6 DC(ember 1958.
Promotior. of Industriallovcstment Act of 17 OCtober D.E. LS03

(1960).
Ministerial Re.ulalion No. 1. D.E. 250) (1960) issued in IC'

cordance wilh Ihe provisioru of tbe Promotioll of Industrial
Jtlvntment Act D.£. 2$0] (1960).

Communique of the Bank of Thailand dated 17 July H.E. 2$02
(1959) COr.1:crnin. facilities for investors .in Thailand.

Notice of Ihe tompetent offices of the Exchange Conlrol No.
212503.

&chan;:e Control Act H.E. 24SS (1942) Ind Ministerial Rep
lations No. 0 B.E. 2497 (19$4) issued thereunder.

CommuniqUl! of Ihe Bant of Thailand dated 4 October 1960
(B.E. 250)) concerning relaution of Exchange ContrOl.

Minin. Law of 1911 (B.E. 2461). rs amended 1950.

TlUNtDAO

M RelUlalions Ind Policy Concern.inl lovutmeot (If Forei.t1
Capilli ill Trinidad."

Aid 10 Pioneer loduslries Ordinance of 16 March 1950, IDd
Ameodill' Ordinances No. 16 and No. 32 (If 19$6.

Income Tu; (ift Aid of Industry) Ordilllnce, Cb. 33, No. 2­
and Amendinl Ordinance No. 48 of 1955.

Hotels (Development Encouraacm('OI) Ordinance, Cb. '32, No.
15 Ind Amendin. Ordinance No. )] of 1952 and No. 2$ of
1959.

·IocolJle Tu (Ameodmenll Ordin.nce No. 30 of 19". relatiD,
to investment In botel (oO$truc.tion ud cquipmeDL

Cement Induslry (Devc10PDl(Ot) Ordinance, 1 December 1951.
Oil Mioil\& ReJ\llations of 1939 ud 194j.

1\><."
Dec:rce of 4 June 1951 OD the Gu.rantee Fuod for tbc repa­

triatioo of capit.1 and profilS derived from fouiJD investments
(Jo~rMI OJ/icill. 4 JWle 1957).

Laws for tbe E.Dcoorllement of TnvcsUllenu: 19 Septembcl"
1946, 18 September 1947, 30 March 195], 27 June 195.
(Ccrtifkate of Establishment): 17 December 1942. J Oclober
1945 (Certific.te of Aarec:meot): I Jltlulry 1948, 22 March
1956, 30 March 1957 (Guanntees of t<luiprneot 100000000sl. 29
December 1955 (special lax reliefs).
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Basic decree of 13 Dc<:embrr 19.8 on pelroleum exploration

and uploilation in Tunisia; ameDded by deer« or I January
J9$3. fUrlhcr modiried by Law No. '8·36 of 13 March 1958
(Jor<rnal Ol/kld tu"isirn. 21 March 19.8. aM JourMl Of/icirl
de b. Ripublique Tunls.iMoe. No. 22 of 11 March 19S5).

TVanY

Law No. 622. of 11 January 195. on the eoeouralemeot of
CorriJn mvcstmeot (O//ici.J GQlrttr No. 1615 of 23 JaoUll)'
195.).

Law No. 6791 or 9 July I'" 00 upropriatioD or c:oot"lJUliofl
I'laI':IIUeu.

Ordinance No. 53 of 6 Septelrbcr 1f56 eowtltutial activities
forbidden 10 Corrip! utioow, enterprises aod iDstilutioo.s.

La... No. 6309 of ] Mud! 1954 OD. miDiol UbiJ .. No. 8655.
11 March 1954).

1.&_ No. 6326 of 7 March 1954 oa pttroleum (OJ/kW Glmttr
No. 86S1, 16 Mueh 1"4). as ameDded by La... No. 6551 or
Jl May 1955 (Official OU.tllo No. 9011. 21 May J95,) aDd
by Law No. 6917 eOKlod 011 2V May 1957 (ibid.• No. 9626
of 6 JUllC 1957).

Resulations Cor AdmioisuatioD of the Pttrolcum Law of 7
Mal'l:h 1"4 approved by Decru No. 4-5633 or 21 July
1955.

U,mED AaAa R.l:rwuc (EI)'PWD rtPoo)

La... No. 169 of 1951 reprdin, the uemptioo of fortip
.vialion tomp.nits frOCl aome laleI. U lJI'!eDded by ta_
No. 588 of 1953.

Law No. 156 of I April 19n OD the iDvestmeot of forcilD
capitaJ in economic dcvcloptrlCnt projects, Imttlded by Law
No. 415 of 2 September 1954.

La..... No. 430 of J Scpttmbcr 1953 tstablishio, tu tlrmplion.
(or Ihe streo&thtniD, and dtvtlopmtnl of tht national reo­
nom)' lIouNlDl O/llc:kl No. 712, 3 Stptembcr 19B).

Mioisltriat decree No. 6 of 2j January 1954 coocemi.Da the
utculion of Law No. 430 of ] September 1954.

Ltw No. 20 of 13 Jlnuary 1957. u amended by Law No. US
of 29 Junt 1957 relaliD, 10 tbe appoiolmeDt of • repto­
scntlltjve to the boardl of compania of national ialcrell..

Oecrc:c: 01 I2 AUJUst 1948 re.udia, lnVtltalcDU requiriD.
nation~l. to be on board of directors.

lIIw No. 66 of J9 Ftbruary 19B on MiD<:s aDd Quarries. a.
amtndtd by Law No. 16 of 14 March 1956. and Law No. 98
of 3 Mly 1'59.

Dccrrt No. 69 of 28 Fcblual'}' JU9 cOlICcrnin, tbe application
of the lIIw No. 86 of 14 March 1"6.

U,..rTlD ALl, R.UU-ltc (Syrian naioll)

lcJ;illali'l'e decrtc No. .7 of 7 Auausl 1952 rrJU!ati.ll' Syrian
induslt)'.

~aislative decree No. 10) of 17 Stplembcr '9J2 Oil the CII­
COUrl,tmtllt of iDdustry.

MiIIiD,J Law. Dc:crClO No. Ul 0( 1 Marcl1 1951.
Mwo, Law No. 7 0111 OCIc:embcr 19n.

Uat.alay

lII. No. 10079 of November I'" OG Cl"' iodultrin.

v........
RcaoIutKsII No. 95 or 6 JUDC 1939 n:latill' 10 ltnport dutin on

equiplDtftl cd raw mllrOab.
Decree No. 173 01 11 April 1951 ,i.roplityioJ tlM procedure

conlaioc:d iD Decree No. JJj of 14 $epltQ'lbcr I'll JTaOlmr
of lotal or plrtial cumptioas for lIIaleliall imported for UN
in induSlriu (G«IIC O/kiD!. 22 Apnl 1951).

O«ree No. 15' or 18 Mal'l:h 1960 c:ooetl1linJ ucmptiollS from
tariffs of macbiouy. rquipment aDd raw malrri.1J lmpontd
rac \IX 10 indunl')' or a&riC\lltW'C (ibld.. • Apnl 19601.

u ... on HydroearboGa .nd "'IUlatioM 0( 190 (i6i4.• lJ MatCh
190 Ind ] I AU","sl 190).

Mioinl Law of 29 Decc:mbcr 19.... U IO'Ic:Dded.
. Law on Hydrocarbool of 1955 (ibid.. Il October 19").

Vlt:HU." (RuvaLlC op)

Prtlidcnlial declaration ot j Match 1957 on the policy of iD­
vtltmeot iD Vitl·Nam.

Circular 0lI lht arr1iC3lion (If lhe Jll"tsidtnti~1 declantioa of
5 March 1"7 rtlllive 10 new inyulmcols.

Decrtt No. 478·KT of 16 Novembtr 1957 crutin. &0 Indultrial
Dtyt!opmenl CtDU,.
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Geural IgretmtUtJ for the ."oJl!aDce of double taxation with respect to taus OD 1Dc:omt conrlag UJdtr",denloptd.
. .COUDtries aDd teniCorie31
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B"~
Cambodia
Central African Rep.

"'''''''Olad E'
Conlo (BnaaviJk) E"
Co!:Jao (Leopold.,iUc) E
eypn" E
Doho"""
Fed. or M&1a)'1
Gabon E"
Gbana E
Guinea
HondlAl
ladi. '. E
Indonesia
Isr"1
Ivory Cobt.....
Madap.scar
Mali
Ni,er
Nir;ria' E
Pakistan
Sme,.1
Sierra Leooc' E
Tunisia
United Arab Republic •
Upper Voila

r. _~ 110 cfl... 5 _ ........._g .... '"" _ J-''' ..fort N _ _11 ..... _!la.....

.. ID ,dd.iliOCl 10 IIMI to\lIll'1ca IlIl"" '" IM lAbl. the UIIIUecl $tI1a It .....reemelll rdlll... 10 Wtt oa laog h'om _able ClIplw oaIJ.
1110 ol'od,u".~ 1__ tu 'pumo!Illl ..till u.. follo_1et _ cl The ••_",en.. 'P1llk>lb" to Nl,.,na IPrlly 10 camcrOIlII lID6C
m..: ",_till" lI,utl. ClyIOD. Qlk, Cl1lIa, Coloalbla. COllA ktca. UIlllcd K1aI<IonI lnIIleetlll,l.
r.l:alc:o. r.Uf\loIY. hrv, 'llJU""I_. nallaDlS, U.......)'. V_ele.. • AI'IlUClUOa for a1cmlM...aIp la Ib \Jalled N.tIoaa IIl&cIoI oa 17 April

b nu. ,,,«mall w" loioUy WIIdllde4 b7 thl O!:otroJ Atrtcaa Re- 11'61.
pub!k, OUd, Co•., (8ruza.llltl 1.114 CiaboD..

Federltion of 1Wodesia
ucI Nyua,land

Fiji
Gambia
Gilber1 aDd EJlic.e

bl&Dds Cololly
Gre.nada
OUeT1lxy
hie of Mu
hmlica
leney
KeDya

(iii) Income tu alTeement cooduded betweeD:
lerx:y &Od Ouermey

Siop.pore
Swarilud
Tao'lUlyika
Trinidad
UllIoda
VirriD Islands (British)
Za.ozibar

Keoya
U.....

Mauritius
Monuemt
North Borneo
SL Christopber aDd Nnil
SL Luda
'~L Vinunl
Saflwlk
SeychdlCl

(ill (!)tome tu: acrcements ooacludc:d between the Fccieratioe
of Rhodesi:a and NyasallUld &rid:

(i) totome tu. larumc:ots concluded bttwcco the UD.ited
Kw,dom aod:

Ad~ CoIoDY
AJltiaua
BVbadOl
BuutollDc1 Protectorate
Bce:huuWud PlOtedOrata
British GuilDl
British HOllduns
Brititb Solomon blilDds

ProttdOn1e
Brulld
Dominica
Falkland bluds.
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Mauritius
Monum.t
North Borneo
SI. Cbristopher IOd Nevia
St. Locll
SI. Vincent
Seychelles
Sierra woe
Sinppore
"'nn':lnyika
Trinid.d
U,and.
Vir,in Islands
bnlibar

Trinidad'
UJlIDda
Virlia hllnd,
Zanzibar

(iv) Income tU lireement concluded belween:
~buritiu~ and SeYl:hellh

(v) Income lax 3&rcemerus concluded by Gambia ",ilb Ghlu
:lnd Niscri:l.

(vi) I""ome t:l.X agrument betWtf;1l Can.d••nd Ihe Unitc4
Kin,dom of , June 1946 euended 10:

Adtn Colony Gren.d.
ADtigu;\ Jam.iel
Barbados MauritiuI
Brilish Guilna Monlsemt
Brililh Honduras St. Chriuophu and NeYis
DomiDiea SI. Lueia
Falkland Islands SI. Vioecnt
Fe..Ienlion of Rhoduia Seychel1et

:lnd Nyasaland Trinidad
Fiji Virlin blancb
Gambia Zanzibu

(vii) Income tu arreement between Ne... Zealud and the
Uniled Kinidom of 27 MIY 194' tltellded Ill:

Aden Cololly Nyuallnd
Aoli,ua &. CbriSlopher .nd Ncvis
Fall.1:1nd Itllnd! St. Vincent
Gambi. Seychelles
Gren.da Sierrl Leone
hmaiea Trinidad
Mauritius Yir,ill hllllds
MOnberTlt

(viii) Income tax nl:rumeol ,betwUll Sweden .od the United
Kiogdom of 10 M3I'th 1949 eXlcaded to:

Aden CoIOllY
Aotiau'
Barbldos
Brilish HoDdurlS
Brilish SolomoD blmds
Dominlca
Falkland blands
Federo.tioll of Mallya
Federation of Rhodesia

and Nyulll.nd
Fiji
Gambil
Gilbert 3nd Ellice blallds .
hmaica
Kenya

(j.) Income IoU a,reement between Deamark IDd Ihe United
Kiltidom of 27 March 19'0 uleodcd to:

Aden Coloay Fiji
Anti",. Gambia
Barb>ldos Gilbert :lM £lIke bland'
British Honduf'L\ Jamaica
Brilish Solomon Islands Kenya
Dominica Mauritius
F:llk!and hlands Monlsetral
Federalion of MaI.y. North Borneo
Federalion of Rhodesi. St. Chrislopber and Nuis

and Nyualand SI. Locia

~, Vincent
Seychellu
Sierra Leone
SinC;lpore
Tlnran)"ika

411 lncome In Il,..ument between Norway .nd me Uo.iled
KinJdom of 2 May I'" ufeodcd 10:

Aden Colony Grellad.
AntilUa Jam.iCl
BlrbadOl fohuritius
British Honduru MonlselTat
Britilh·Solomoo hlaDds North Borneo
Domloica St Ch1iuopber .nd Nevis
F.lkl.nd Isl~nds St. Lucia
Federatioll of R!'Iodula SI. YitlCenl

Ind Nyasal.nd Scyc!lel1n
Fiji Sin,apare
Gambia Trinidad
Gilbert .nd El1ice hlands Vir,in blands

(li) Intome tu .,rcement belween lhe Uoiled Slalu an'" lb.
Uniled Kitl,dom of 16 April 1945 uteodcd to:

Aden Colony 'Im.it.
Antiaua Montw1m
Bubados SI. Cbrislopher, Ncvia
Brilish Hond\lUI and Anauill.
DominiCI SI. t.cb
F.I..l.nd hl.nds 51. Vincel'll
Federalion of Rhodesia Sc~heU..

and Nyualllld Trioidad Ind TotI.;o
Glmbi. Virlla !sland.
Gn:nada

(xii) Income tu. arn:cmenl bet~en lhe Nelhcrlands and Ih,
Uailed SutCl of :9 April 1941 ellendtd to the NelbcrllnJs
AIlliIlCl.

(xiii) Iocomc tu 'c.rcemeftl betwten tl'lc Ntlhctlandl .Dd lbe
Uniled Kinidom of " Oclober 1941 U;lended to Ibc Nether·
lands Antillet Ilnd Fiji.

(Iiv) Income 131 llcreemenl betwcea Bc:l,iwn and S_edell of
I April 19n nlmded to RUlnda·Urundi,

(IV) Income tu .,rumenl belwun BeI,ium .nd Ill. Uoiled
Slltes of 21 October 1948, IS modified oa 9 September 19n.
ulecded 10 Ruanda,UNndi.

(.xvi) Income IU larctmcnt bel*ccn &I,ium lad C.nada of
10 April J918 ulcnded 10 Rllandl·Utundi.

(xvii) In..(tTn1 tu I,tcemenl bclWtfll lbe UniOD 01 Soulb
Africa and llIe Feden.tion of Rhodesia aod NyuaJatld of 22
May 1"6.

(niii) Ap«mcnl n:lalia, 10 IlIca on iQCome from I't)(lvable
capitll cOIlc!lIded ~ France ""ith FrtQCb OcClnl~ (of 21 ~hrc:h

And 26 May J9,Sn aod Comoro blaods (12 DccctnbcT 19").
(Ai].) Income lall lt~tttnlcot btlwccn Unlan of South Afric.

and Zantitl:lr of 18 Ftbrult)' 19,58.
(u.) Income IU '''temen.s bel"een Iht United Kinrdom

and the Unicm of Soulh Africa of 11 luoe 19,59 (oncernill,
BI~UlollDd, 8cchuanaland Pmlcelonte Ind S.atill!ld.




