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Foreword

|. The present further report on the promotion of
the international flow of private capital has been pre-
pared in pursuance of Fconomic and Social Council
resolution 762 (XXIX) of 21 April 1960. It continues
the discussion of measures for the promotion of the
international flow of private capital begun in the progress
report presented to the Council at its tweaty-ninth
session ! 1n accordance with General Assembly resolution
1318(XIII) of 10 December 1958, The progress report
sought to present an over-all review of major aspects of
the problem, on the basis of an initial round of con-
sultations with government officials and private bankers
and industrialists.

2. In accordance with the express language of reso-
lution 762(XXIX), these consultatiors have been
continued. They were formalized in a questionnaire
(reproduced as annex 1) which was sent to member
governments as well as to specialized agencies and
“appropriate inter-governmental and non-governmental
sources ™. The first part of this questionnaire related to
“measures to facilitate the adjustment of disputes re-
lated to private investments ™, to which special reference
had been made in the Council's resolution. This subject
it discussed within the framework of the problem of the

! See The Promotion of the International Flow of Private
Carutal (progress report by the Secretary-General), E/3329.

protection of forcign investments (chapter 1II, section
2). The replies reccived to the sccond part of the
questionnaire provided information on a number of
investment incentive measures recently adopted or
currently under consideration in capital-supplying and
capital-receiving countries which are discussed in chap.
ter I (see also annexcs 11 and III).

3. In the course of the consultations, special interest
was shown, apart from the points already mentioned, in
the contributions which foreign enterprises could make
to the stimulation of industrial development not only
in terms of investment capital, but also in supplying
technological know-how and training to domestic private
and public enterprises. A special stechnical report on
these new forms and techniques of co-operation between
forcign and domestic enterprises in under-developed
countries appears as chapter 1.

4, In its resolution 1523(XV) of 15 December
1960 on international credit insurance, the General
Assembly requested the Secretary-General, when pre-
paring his report on the promotion of the international
flow of private capital, to examine the question of the
feasibility of extending existing national credit insurance
institutions, and of creating new national or international
institutions for this purpose. This subject is discussed
in chapter 111, section 1.

Sammary

5. As indicated in the reports on the international
flow of private capital? there has been a considerable
rise in the international flow of private capital during
the last few years. Most of this investment is in the
form of foreign-owned or controlled branches and sub-
sidiaries.

6. In countries where little or no domestic indus-
trial enterprise exists, the foreign investor may be
welcomed as a primary source of capital and manage-
ment for new enterprises. As industrialization progresses,
hoaever, the problems of the relative position of the
forcien private entrepreneurs and domestic private and
pudblic enterprises may require special atiention.

7. Special facilities open to foreign investors have
led to uneaciness about competition between local and
foreicn capital. A prime factor has been the exchange
treaiment of foreien capital imported in the form of
equpment, where similar imports by local industry not
financed from abroad are severely restricted or subject
to heavy surcharges or tariffs. The relatively casy
access of foreien capital to cheap sources of finance
abroad iv alo a source of conflict, as is the ability of
a foreizn enterprise to oblain in many instances its
lxal working capital on better terms than domestic

t Sow The Iaternational Flow of Private Capital, 1954-193%
(Uz*2d Natane putlication, Sales No. §9.11 D 2), and document
I 14T Below,

enterpriscs, owing to the assumed superior efficiency
of the foreign enterprise.

8. Various ways can and have been found to deal
with these problems. The exchange difficulties are likely
to become of less importance as emergency measures
adopted by under-developed countries 1o deal with
their balance-of-payments difficulties are replaced by
more permancent ones to deal with their monetary and
exchange problems. The International Bank for Recon-
struction and Development has taken the initiative in
establishing development banks in the under-developed
countries to serve as channels for the flow of financial
assistance to private enterprise, and international insti-
tutions and other public and private lending institutions
in the developed countries are extending an increasing
volume of forcign currency loans to under-developed
countries via such development banks and corporations.
Within the United Nations, however, attention has
recently been drawn to the need to ensure a larger
flow of long-term, low-interest development loans to
the under-developed countries.?

? See General Assembly resolution 1524 (XV) of 15 Decem-
ber 1960. See also the conclusions of the consultant group
recently sct up by the Ecchomic Commission for Latin America
and the Organization of American States, in Foreign Private
Invetiment in the Latin-American Free Trade Area (Ubited
Nations publication, Sales No. 60.11.G.5), especially chapter I,
s¢ction 6.
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9. At the same time, the development of effective
working relationships between foreign and domestic
enterprises is reflected in an increasing trend towards
investment through joint ventures—i.e., the establish-
ment of enterprises in which both local and foreign
participants hold an equity interest.¢ Corporations in
developed countries, while mostly still preferring owner-
ship or majority control of their foreign operations, are
increasingly adapting themselves to smaller ownership
shares ¥ On the other hand, rigid rules inhibiting foreign
majority control have been relaxed, in practice if not
formally, by some under-developed countries.

10. From the point of view of the governments of
under-developed countries, their demonstrated ability
to subject the foreign private investor to national

laws has no doubt been as important as their desire

to secure the latter’s contribution to the development of
government-sponsored enterprises. From the point of
view of the foreign investor, the attractions of securing
the political benefits and familiarity with domestic
markets, labour conditions, etc., which result from co-
operation with local enterprise are increasingly evident.
Local entrepreneurs, in turn, gain needed access to
foreign capital and technical know-how by association
¥ilh foreign enterprises instead of being placed in
Uoequal competition with them. Such association is
tsed as similar “entreprencurial” attitudes develop
between the partners in such marters as the rate of rein-
westment of profits, or the standards for seclecting
tunagerial staff,

11. Governments of under-developed countries and
d”“‘““? Pprivate enterprises have not, of course, re-
girded joint ventures as unmixed blessings in all cases.
CD"W{!I has becn shown about the amount of scarce
local risk capital which may be absorbed in this way,
ad in some countries there is a preference for the
gradual transfer of part or all of the equity of enterprises
uitially established entirely with foreign capital to local
ounership, over enterprises established as joint ventures
from the outset.

12. On the other hand, shortages in international
liquidity, which affect both private and public capital
llows, greatly add to the desirability of promoting the
tansfer of know-how for the development of import-
substituting and export-expanding industries, which is
oot tied to foreign capital investments.

¢ See document E/3328, paras. 84.94, for an examination of
%ome of the main features of joint ventures. See also Joint In-
iernational Business Ventures, Friedmann and Kalmanoff, Eds.
(Columbia University Press, 1961).

* Data on the percentage of United States ownership and date
of establishment of foreign business enterprises are of interest
2 this connexion. Just over ome-half of the 600 enterprises in
shich United States interests owned less than 50 per cent of
e equity were established between 1951 and 1957, while only
4D per cent of the enterprises that are $0-100 per cent United
datesowned were established during the same period (United
States Department of Commerce, U.S. Business Investments in
f oreign Countries, 1960, p. 102). Information on investments in

associated foreign enterprises ™, in which the United States
quity interest js between 10 and 25 per cent, was made avail-
ible for the first time in the same report, with the indication
that such investments are likely to be of increasing significance.

13. Thus, governments and private investors in
capital-supplying and capital-receiving countries are
showing increasing interest in the transfer of technical
and managerial skills by means of various contractual
arrangements. These arrangements for the supply of
know-how, which include licence agreements, technical
services agreements, engineering and construction
contracts, management contracts and agreements for
the cxploitation of mineral resources, may accompany
and complement an investment of equity capital by
the know-how-supplying enterprise or they may be
made without such investment. They can be varied to
meet a broad range of business and non-business
necds and objectives on ihe part of know-how-supplying
and know-how-receiving enterprises, An increase in the
use of these particularly flexible devices could expand
substantially the potential contribution of private enter-
prises in developed countries to the promotion of both
private and public industry in less developed countries.

14. Contractual agrcements with enterprises in under-
developed countries for the supply of technical or
managerial services are frequently negotiated in con-
nexion with loans, often granted for the purchase of
equipment, Such an arrangement may be in the interest
of a know-how-supplyiug enterprise which is primarily
concerned with increasing its export sales, and may also
have the advantage of extending the range of sources of
finance open to the recipient enterprise. A combination
of know-how and loan capital confers on the capital-
importing country most of the benefits of direct invest-
ment, yet it obviates one of the more frequently
raised objections to direct private investment in the
under-developed countries, namely, the persistence of
foreign ownership or control beyond the period when
local capital is ready to take over the direction of foreign
iitiated enterprises.®

15. These contractual arrangements under which
technical or managerial know-how can be secured with-
out according its supplier any ownership interest in
the receiving enterprise have a particular utility in
connexion with ventures involving collaboration
betwean private enterprises from one or more foreign
countries and enterprises owned by local nationals or
by public authorities in under-developed countries. ‘An
interesting example is the Furnas hydro-electric project
in Brazil, where two foreign private firms have entered
into partnership with the governments of two Brazilian
states. Financisl aid has been provided by an agency of
the Brazilian Federal Government and by the IBRD,
In this way, it has been possible to obtain the colla-
boration of foreign private enterprise in a sector which
would otherwise be closed to it, the development which
nevertheless requires more resources and specialized
know-how than governments, even with the help of

¢ A recent Mexican law seeks to accelerate the shift of the
largely foreign-owned mining indusiry to domestic control
through tax rebates for complying companies, and the refusal of
new concessions and the ultimate termination of existing con-
cessions for non-complying enterprises. It is significant that the
objective is not exclusive domestic ownership, but merely effec-
live domestic control through ownership of at least 51 per cent
of the equity.
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public finance from abroad, could easily find. The foreign -

firms, in turn, are able to scll their know-how without
incurring any capital risk.

16. As local industry in under-developed countries
expands its ability to absorb forcign know-how under
such contractual arrangements, interest in their varied
potentialities is likely to spread. It may, thercfore, be
appropriate to devote continued attention to the study
of the nature and uses of these arrangements,

17. The attitude of developing countries toward
foreign private investors tends to become more favour-
able, as progress in industrial development widens the
ficlds in which forcign capital can become operative,
alone or in co-operation with domestic—private or
public—enterprice. Especially where economic develop-
ment programmes attribute a substantial role to such
forcign investment, governments become interested in
measurcs which will attract the attention of foreign
enterprises to the investment potentialitics thus opened
to them and facilitate their making their contribution to
the achicvement of the development objectives.

1R. In this connexion, governments of capital-receiv-
ing countrics are opening investment centres both at
home and in the major capital-supplying countrics in
order not only to provide information on domestic
conditions, laws and regulations, but increasingly in order
to bring to the attention of potential foreign investors
specific areas or projects in which foreign capital and
know-how are required and desired,

19. Fconomic overhead facilities, including specifi-
cally industrial estates,” and supplementary finance are
made available by many governments in order to
reduce the financing burdens and increase the operating
cfficiency of promising ventures. Here international
financial institutions, most recently the Inter-American
Development Bank, are available to provide loan capital,
directly or through national development banks or
similar institutions, for private investment projects.

20. Most of the industrialized countries also provide
insurance for medium- and long-term equipment loans
(five to ten years, sometimes for longer periods) through
maodifications and extensions of their existing facilities
for export credit guarantee insurance. However, these
schemes are specifically designed to promote national
cxports, and therefore cannot serve the needs of under-
developed countries for uatied credits that can be
used for purchases in any country. There is therefore
wide-spread interest in the feasibility of cstablishing
an international credit insurance scheme, The creation
of such a scheme would require broad agreement on
complex problems of rates, coverage, etc., and would also
faise the problem of the provision of the underlying
credits. A first approach to these problems may be
through biateral aod regional schemes, as indicated
by the interest in this subject shown both within the
Curopean Common Market and the Economic Com-
mission for Europe.

' For a recent study of this subject, see The Establshment of

Indaitecl Fotaren im Underdeveloped Count b
Pt icaton, Sales No. 60118 4). ' O (IR e

21. Tax concessions continue to be widely offered
as relief and incentive measures both ty capital-receiv-
ing and capital-supplying countries. In some of the
latter, recent balance-of-payments difficulties have led
to a narrowing-down of such tax concessions to foreign
investments in under-developed countries, while deny-
ing them to opcrations in developed countries, thus
greatly increasing their incentive value for the former.

22. The barrier to foreign investment which is per-
haps the most difficult to overcome is that raised by the
investor's apprehension of pon-business risks. This is
not a matter which can be defined in concrete terms,
It resides chiefly in the estimate by individual investors
of the future attitude of governments towards foreign
capital. Here again, the existence of a development
programme, setting out the rolc allotted to foreign
private capital within the framework of long-range
economic, and in particular industrial, development, may
go far towards alleviating many of the forcign investor's
uncertaintics regarding his position vis-a-vis the domestic
private and public industrial sectors, In addition, the
development of a framework of modern commercial,
financial and administrative laws and institutions within
which industry can operate cfficiently and securely
can greatly enhance the attractiveness of investment
projects by reducing the area in which business risks and
potentialities are not amenable to advance calculation.

23. As regards the more specific risks of a political
nature, many governments have proffered assurances,
either unilaterally or through bilateral treaties, designed
to reduce the likelihood of expropriation or of lesser
impairments of investors’ rights and to assure them of
an adequate recourse if such impairment should occur.
Foremost among the former arc investment insurance
schemes which are at present available for investors from
the United States, Japan and the Federal Republic of
Germany. While their possible adoption is currently
being discussed in several other capital-supplying coun-
trics, their present geographical coverage remains so
limited that a number of schemes for the establishment
of an international guarantee fund possibly tied in
with the IBRD have been put forward by public and
private agencics.

24. Numcrous proposals have also been made to
negotiate multilateral investment charters, on a regional
or world-wide basis, which would codify the basic
guarantees under which foreign private investments
could operate. Yet the obvious difficulties, not only
of achieving broad agreement 10 a single set of meaning-
ful rules but of securing treaty commitment to thess
rules by many governments, have so far prevented the
implementation of any such proposal.

25. A more flexible approach has therefore been put
forward which would avoid the problem of agreeing on
a uniform set of substantive rules, and would instead
provide an international forum before which the investor
and the government could seek adjustment of disputes
that might arise between them. Such a forum could
provide facilities for covciliation as well as arbitration,
in order to offer full opportunities for negotiated
settlements before disputes are handed over for outside
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decision. Numerous proposals for the organization of
such machinery have been formulated by intergovern-
mental and non-governmental orzanizations and are
curreatly under discussion.

26. The inquiry undertaken by the Secretary-Gene-al
on this question in pursuarce of the underlying
msolution has confirmed a widespread interest on the
part of governments and private circles in examining the
possibilities of such a recourse either to existing arbitral
bodies, such as the Permanent Court of Arbitration, or
to new facilities which could be made geperally avail-
able, possibly under the aegis of the United Nations,
withovt the need for the conclusion of a special multi-
lateral treaty.

27. Evidently the time is not ready for final action
in this field. What appears to be desired at this point is
a systematic and co-ordinated study of the many pro-

posals put forward ; an analysis of the technical problems
involved; and an authoritative survey of the recep-
tivity to the various possible solutions on the part of the
various governments concerned.

28. For this task the United Nations appears to be
widely considered as an appropriate forum. On the
basis of the results of such a study, it may then be
possible to consider an approach to the setting-up of
facilities for conciliation and arbitration, at first per-
haps simply by the composition of a panel of experts,
to which parties could have free access as and wlen they
wished. As the arrangement proved iteelf, it could
be formalized and elaborated ty those governments
which wished to do so, as regards both the organizaticn
of the arbitration and conciliation facilities and the
inclusion of advance commitments to their utilization
in investment contracts, law and treaties.

CHAPTER ]

Contractual devices for the channelling of technical and managerial know-how from enterprises in industrialized
countries into enterprises in under-developed countries®

1. INTRODUCTION

29. 'fhe industrialization drive in the under-devel-
oped countries, though primarily dependent on the
mobilization of domestic resources, requires external
contributions not only in investment capital, but also
in advanced technologiczl and managerial know-how.
While traditionally both these factors have been supplied
lozether through the establishment of local operations
by foreign enterprises, increasing interest has devel-
oped in the possibilities of securing the know-how
deyeioped in the industrialized countries without neces-
sarily according a major financial participation to the
foreign enterprise furnishing the know-how. These pos-
sibilities are of interest as much to the latter enterprise,
where it is not able or willing to add to its know-how
contribution a financial investment which would give it
2 substantial or controlling equity participation, as to
Bovernments and entrepreneurs in under-developed
countries who may be politically desirous and financially
adle to promote new industries without foreign equity
tontrol or even participation.

_30. The purpose of the present report is to examine
in 2 preliminary way some of the contractual devices
which often play a key role in channelling managerial
ad technical know-how into the development of
enterprises in the under-developed countries either in

¥ The present chapter has been prepared by Professor Richard
C. Pugh of Columbia University School of Law, acting as 2
tonsultant 1o the fiscal and financial branch of the Dcpartment
of Economic and Social Affairs.

Profestor Jack N. Behrman, of the University of Delaware,
l_lso acting as a consultant to the Secretariat, contributed mate-
rials used in the preparation of section 3 of this chapter.

conjunction with or independently of an equity invest-
ment.?

A greater understanding of these devices and the
part they are capable of playing in stimulating industrial
development is the necessary first stage of any compre-
hensive study of measures wiich may be adopted to
promote and facilitate their use.

31. The categories of contractual arrangements for the
flow of know-how to be discussed in this report include
the following:

(@) Technical services agreements, under which
technical information and services of technical per-
sonnel are made available by an enterp-ise in a devel-
oped country to an affiliated or independent enterprise
in an under-developed country ;

(b) License agreements, under which, typically, a
know-how-supplying enterprise, the licensor, grants to
a know-how-receiving enterprise, the licensee, certain
rights to make use of pateats, trademarks and/or un-
patented inventions, processts and techpiques in con-
nexion with the manufacture and sale of products by the
licensee in sperified areas;

() Engineering and construction agreements, under
which technical and managerial know-how relating to
the design and construction of facilities required by an
enterprise in an under-developed country is made
available to it by an enterprise located abroad;

* A considerable role in the tpansfer of such know-how is of
course played by bilateral and multilateral techrical assistance
programmes, as well as by national and international develop-
ment institutions. For a discussion of technological and mana-
gerial know-how provided under the United Nations technical
assistance programme, see Official Records of the Economic
and Social Council, Thirty-second Session, Annexes, agenda item
11, document E/3474, paras. 55-71.



6 Economic and Soclal Council — Thirty-srcond session — Annexes

() Manacement contracts, under which operational
control of an enterprise (or one paase of an enterprise)
which would otherwise be exercised by the board of
directors or managers named by its owners is vested i
an independent or affiliated foreign enterprise ;

(¢) Contracts for the exploitation of mineral
resources between foreign enterprises and the govern-
ments of under-developed countries or their instru-
mentalities, under which the forcign enterprise makes
available the know-how (and often the capital as well)
required to carry out all or certain aspects of a pro-
gramme for the exploration and development of local
mineral resources,

32. While division of these contractval devices into
categorics under labels such as these is dictated by
analytical requirements, it is essential to an understand-
ing of the Mexibility of these arrangements to emphasize
that this division is, to some extent, an arbitrary one and
that in practice it is impossible to draw hard-and-fast
lines between these categories.

33, In fact, there is a spreading gamut of contrac-
twal Jdevices which are almost infinitely flexible and
which can be adapted with a high degree of efficiency
to widely diverse circumstances. A particular agreement
under which managerial or technical know-how is
transferred may, and in many cases will, involve clements
found in more than one of the categorics here delincated
for discussion purposes.

34. Thus, for example, it is common for a single
agreement between a firm in an industrialized country
and an indcpendent or affiliated enterprise in an under-
developed country to provide for the licensing of patents
and other industrial property rights together with the
furnishing of technical services in connexion with the
installation of the necessary plant, the supervision of
the manufacturing process, and the marketing of the
manulactured product. Agreements covering the engincer-
ing, design and construction of manufacturing facilities
alio ofien provide for the furnishing of managerial
services. A single agreement or a scries of agreements
may provide for the supervision and control over con-
struction and cquipping of a plant; the granting of
pa‘ent. know-how and trademark licences ; the supplying
of related technical assistance; and the manapement
of the know-how-receiving enterprise by the know-how-
supplying enterprise under a management contract.

A. Know-how contracts as alternatives
12 equity investment

1% Wkile it is probably correct to say that, in a
malonty of cases, contractual devices under which
mmzerial and technical know-how is made available
accompany and play a significant role in facilitating
an invzstment of equity capital by the supplying enter-
prise in the receiving enterprie, often they have a
cpecial wlility and importance because they serve
independently of and as an altemnative to such invest-
mert Through these contractual arrangements, it is
posuble ta achieve a flow of know-how to enterprises
1n under-deseleped areas in cases in which the know-
nova-receiving enterprise may be unwilling or unable

to accept foreign ownership or in which the know-how-
supplying enterprise may be unwilling or unable to
make an investment of equity capital,

36. From the point of view of the receiving enter-
prise, the use of contractual devices which permit
tapping the know-how resources of a foreign enterprise
without surrendering to it an ownership interest plays
an important role in connexion with the establishment
and operation of entcrprises in sectors which are re-
served to public ownership or ownership by local na-
tionals. Thus, for example, such enterprises, through a
licence and technical services agreement, can gain access
to needed manufacturing processes and technical infor-
mation, or, through a management contract, can obtain
the services of skilled managerial personnel without
violating the principle of local ownership and voting
control. These contracts for the supply of know-how may
be adopted in conjunction with loans from the know-
how-supplying enterprise or other foreign sources with
the result that know-how and capital are obtained from
abroad but ownership is retained in local public or pri-
vate hands, Similarly, the use of these devices may be
impertant in cases in which the equity of the know-how-
receiving enterprise is held by local investors or by
local financing institutions which do not desire, or
which lack the entrepreneurial talent and technical
skills required, to manage the enterprise.

37. From the point of view of the supplier of know-
how, a licensing arrangement is often the only alter-
native open to an enterprise which desires to develop or
protect a market for its products in an under-developed
area, but which lacks the capital or personnel required
to make a direct investment in local manufacturing
facilitics. Through a licence and technical services agree-
ment granting to a local enterprise the necessary rights
to manufacture and sell and providing for the supply
of technicians when needed, the know-how-supplying
enterprise can gain its objectives without a substantial
investment of capital or personnel.

38. The management contract may also be highly
useful to a know-how-supplying enterprise in this
context as, in the usual case, it permits a participation
in the gross or net profits of the receiving enterprise
without any investment of risk capital. Such a participa-
tion may also be provided for in the case of the technical
services or the licencs agreement, but in the case of the
management contract, the know-how-supplying enter-
prise has the advantage of a significant degree of
control over the management of the receiving enterprise,
and is therefore in a much stronger position to influence
enterprise profits than if it were supplying know-how
under the typical services or licence agreement.

39. In a considerable number of under-developed
countries, the use of contractual arrangements which
divorce managerial control or the supplying of technical
know-how from ownership have been particularly
significant in satisfying political and economic needs
in industries in which there is strong opposition to
forcign domination,

40. Perhaps the best example is afforded by the
mineral exploitation area, in which, as a result of popu-
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lar sentiment against forcign domination, a growing
mumber of under-developed countries have enacted
legislation providing that all mineral deposits are the
property of the State and that only the State, usually
through a government-owned agency, may engage in
exploitation. Because of the Jack of local capital and
know-how, however, there is in most cases no alternative
open to the local government which desires to develop
local mineral resources except to draw on the capital,
managerial and marketing know-how of large forcign
ealerprises. Accordingly, the modus vivendi which has
been developed by these governments has been to permit
the governmental agency charged with the responsibility
for exploitation of minerals to enter into contractual
arangements under which foreign mineral enterprises
undertake to supply the capital and know-how required
for a programme of mineral exploration and develop-
ment in return for a participation with the local govern-
ment in production or profits, In substance these
arrangements often do not differ greatly from the tradi-
tional concession agreement. There is, however, one key
difference — under these contractual arrangements,
unlike the traditional concession agreement, ownership
of the minerals extracted and the right of exploitation
are reserved by the local government. This difference
is of great practical importance, as it enables the
local government to draw on foreign capital and know-
how without conflicting with legislative requirements
and popular sentiment in favour of local ownership and
control over exploitation.

B. Contractual devices as concomitants
of equity investment

41. Contractual arrangements for the supplying
of know-how are commonly usd in conjunction with
an investment of risk capital by the supplying enterprise
in the receiving enterprise, and these arrangements can
have a significant role in facilitating the flow of such
capital investment,

42. The considerations which tend to encourage
the adoption of know-how agreements tend to differ
depending upon whether the supplying enterprise holds
a controlling or a non-controlling interest in the equity
of the receiving enterprise. Most of the differences
result from the fact that, although where the know-how-
supplying enterprise enjoys voting control there tends
to be an identity of interests between the supplying
and the recciving enterprise, where the supplying enter-
Prise is in a non-controlling position the interests and
objectives of supplier and recipient of know-how are
often divergent.

1. Use when foreign enterprise holds controlling interest
in local enterptise

43. There are a number of considcrations which may
favour the usc of one or more contractual devices as the
formal mechanism through which managerial or tech-
nical know-how is made available to an enterprise in
whose equity the supplying foreign enterprise js to own
a controlling interest.

44. For example, the supplying enterprise will often
elect to make its patents and trademarks available to
the new enterprise by means of a licence rather than
by outright assignment, in order to gain greater
protection against loss of control over such patents and
trademarks in the event that it should lose control over
the local enterprise, possibly as a result of its bankruptcy,
seizure during hostilities, or a sale of the controlling
equity to local interests.

45. A technical services agreement may be used
because it offers an alternative to making technical
personnel available to an enterprise in an under-devel-
oped country on a full-time basis. When the supplying
enterprise cannot spare technicians full-time from its
other operations and when the receiving enterprise
needs such personnel only for limited periods, a
technical services agreement under which the foreign
enterprisc makes available technical personnel only
when needed by the receiving enterprise may provide
maximum flexibility at least cost from the point of view
of both parties.

46. Engineering and construction contracts are
often employed because the foreign company which has
established and which controls the local enterprise lacks
the special skills required to design and build the facili-
ties required, and must draw on the know-how of eng-
neering and construction firms in one or more of the
industrialized countries.

47. In cases in which a foreign enterprise owns all
or a majority of the equity of an enterprise in an under-
developed country, there may also be exchange control
or tax factors which create an incentive to the utilization
of one or more contractual arrangements for the supply
of know-how. In cases in which local balance-of-pay-
ments deficits necessitate the imposition of restrictions
on the amount of profits which can be remitted to the
foreign shareholder as dividends, it may be that govern-
mental approval for the remittance of fees for essential
technical or managerial services or royalties for essential
patent rights can be obtained with relative ease.

48, The tax incentives to the use of such contractual
devices as licence agreements, technical services agree-
ments and management contracts centre on the fact that
licence royalties and fees for technical and managerial
services are, as a geperal rule (provided they are
reasonable in amount), deductible in determining the
net income of the receiving enterprise subject to local
corporate income taxes. Accordingly, to the extent
that funds can be paid to a sharcholder company in
the form of royalties or fees rather than dividends, the
local corporation corporate income tax may be avoided.!®

# Such royalties or fees may be subject to income taxes with-
beld at the source in the under-developed country, but such
faxes often are lower than the corporate income taxes and
would often be imposed in any case a3 an additional tax upon
remitted dividends. Furthermore, if there is a treaty for the
avoidance of double taxation between the country in which the
supplying enterprise is located and the country of the receiving
enterprise, tbe effect of such treaty will often be to exempt the
royalties or fees from the income taxes which would otherwise
be withheld at the source provided the licensor has no per-
manent establishment in the source country.
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49. The possibl= tax consequences of these contractual
devices point up the fact that there may be a significant
divergence of interest between, on the one hand, the
foreign enterprise supplying know-how to, and control-
ling the operations of, the receiving enterprise and,
on the other hand, the government of the capital-receiv-
ing country, which will normally act as the defender
of the interests of any local minority sharcholders as
well as of its own direct interests. The local government
will, through its appropriate screening body, object to
any arrangement calling for the payment of unreason-
ably high fees or royalties which would have the
effect of bleeding off as deductible expenses what would
otherwise be profits subject to local taxes and available
for distribution to local shareholders. Similacly, the local
government will decline to give its approval to a
contractual arrangement under which royalties or fees
in foreign currency may be so large as to constitute
an unwarranted burden on local foreign exchange
resources and may insist that some or all of the pay-
ments be made in local currency or blocked foreign
currency.

2. Use when foreign enterprise holds a non-controlling
interest in local enterprise

50. Many of the considerations just discussed are also
present where the know-how-supplying enterprise owns
less than a controlling interest in the voting equity
of the receiving enterprise. Here, however, there is more
likely to be a divergence between the objectives of the
enterprise.

51. For example, the know-how-supplying enterprise
may wish to obtain a return on its investment in
the know-how supplied regardless of the profits of the
receiving enterprise, by making patents and know-how
available to the receiving enterprise under a licence
agreement which will provide for payment of substantial
royalties geared to the latter’s production or sales. Local
participants owning 50 per cent or more of the equity,
however, may be reluctant to have the enterprise incur
royalty charges geared to the production or sales, rather
than the net profits, of the receiving enterprise. On the
other hand, in certain circumstances where the know-
how-supplying enterprise seeks to obtain additional
equity in consideration for its supplying patents or
know-how, the know-how-receiving enterprise may
prefer to pay royalties and fees under a licence or
technical services agreement to the know-how-supply-
ing enterprise rather than to pay for meeded patent
rights and know-how by granting to that enterprise a
greater portion of equity and thus a greater participation
in profits. !

52. The management contract is often a particularly
useful device where the local enterprise is in need of
managerial assistance from a foreign enterprise which
owns a minority of the voting equity. Through this
device, day-to-day management over all or one phase
of the enterprise may be vested in a foreign enterprise
which has the pecessary know-how without vesting
ultimate voting control in the know-how-supplying
enlerprise.

53. Thus, where there are multiple participants, locg]
and foreign, in a venture in which no participany
enjoys voling control, the management contract
be a useful device for vesting clear control over th
day-to-day management of the enterprise in one of the
participants qualified to fulfil this function. Similacly,
in a venture in which 50 per cent of the equity is
owned by the know-how-supplying enterprise and 50
per cent by an investor or investors in the under-devel-
oped country, it may be desired to vest managerial
control in the former through a management contract
Other devices, such as issuing two classes of shares, one
class of shares having a single vote and the other class
multiple votes, are available to grant voting control to
a know-how-supplying enterprise which owns 50 per
cent or less of the equity of the receiving enterprise,
but the management contract is often preferred by
local investors for the very reason that a specified degree
of managerial control may be granted to the foreign
manager withou: the necessity of surrendering the vot-
ing control held by local shareholders over the board of
directors,

C. Role in training of local personnel

54. One highly important feature of the contractual
devices discussed in this report is the fact that in nearly
every case provision is made for the training of local
personnel in the technical or managerial skills called
for under the agreement concerued. Thus, these contrac-
tual devices do much more than provide a means of
access to reservoirs of experience and skills accumulated
by foreign enterprises; they make possible the develop-
ment of such reservoirs locally through the training
afforded to an ever-growing number of local person-
nel in 2ll phases of production, marketing and business
administration.

55. The licence agreement and the technical services
agreement typically provide for the training of log:al
personnel by personnel of the know-how-supplying
enterprise on the premises of the receiving enterprise
and often at the plants of the supplying enterprise as
well. The training normally covers the technical aspects
of production and in many cases will provide for training
of local personnel in various phases of marketing.

56. In engineering and construction contractg._hcgvy
emphasis is often placed on the maximum utilization
and training of local personnel. Excellent examples are
afforded by the contractual arrangements relating to the
design and construction of the three steel mills in India,
one involving the supply of know-how from the Soviet
Union, one from the Federal Republic of Germany,
and one from the United Kingdom. In each case exten-
sive provision was made for training of Indian personnel
at the site and in the USSR, the Federal Republic of
Germany and the United Kingdom.

57. Management contracts and mineral exploitation
agreements also generally call for extensive training o
local personnel and their utilization in positions 0a
responsibility to the extent possible. In some cases, ¥
management contract arrangement will be adopted on
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for a limited period, with the thought that foreign
managerial control will be dispensed with as soon as
the local Rersonncl have acquired sufficient knowledge
and expericnce to be in a position to assumc full
managerial responsibility ; even in the case of relatively
long-term management contracts, there is a marked
tendency to maximize the training of local persoonel
for key positions and to use them in such positions as
early as possible. Through the training made available
under a management contract, local personnel can be-
come skilled in all aspects of running an effeclive busi-
ness organization, including personnel administration,
finance, advertising and all phases of marketing. Such
personnel will not only rapidly acquire the skills required
to occupy positions of responsibility in the enterprise
concerned, but they will, as they gain experience, add to
the reservoir of local entrepreneurial talent which can be
drawn on to organize and manage other mew and
unrelated enterprises.

D. Degree of influence exercised by know-how-supplying
enlerprises over managerial policies of know-how-
receiving enterprises

58. When an enterprise in an industrialized country
supplies needed technical or managerial know-how to
an enterprise in an under-developed country, the fonn;r.
if it does not own a majority of the latter's voting
equity, will generally seek to protect, and maximize
the return on, its know-how by obtaining som_qegrce
of influence or control over the managerial policies of
the receiving enterprise. Even if the supplying eater-
prise owns all or a majority of the equity, it will often
seek to gain some contractual controls over the recipient
enterprise as a means of securing protection should
the latter at a later date dispose of its controlling interest
to local interests or to others.

59. The recciving enterprise, if not controlled by the
supplying firm, will normally seek to minimize the
degree to which the supplying enterprise may in-
fluence or direct its managerial policies, although in
some cases, for example, an enterprise owned by local
investors having no interest in management, the receiv-
ing enterprise may be eager to surrender wide mana-
gerial functions to the foreign manager.

60. 1a a particular case the conirol relationships ulti-
mately adopted will, of course, reflect the objectives and
the relative bargaining positions of the parties. There
are, however, some definite patterns of control arrange-
ments which are commonly encountered in the contrac-
tual devices under discussion, and one of the major
respects in which the categories of devices selected for
discussion are distinguishable from each other is the
degree to which, generally speaking, the party supplying
the know-how is empowered under the terms of the
agreement to exercise control or influence over the
management of the recipient enterprise,

61. The terms of a particular contractual arrangement,

owever, do not necessarily, or even most frequently,
tell the whole story. The problem of control exists on
two levels, the formal and the practical. The controls
provided as a formal matter in the agreement between

supplier and recipient of know-how may, but often
do not, reflect the degree to which, as a practical matter,
the supplier is in a position to influence or control
the management of the receiving enterprise.

62. Of the devices discussed, the technical services
agreement generally provides for the smallest degree
of formal control by the supplier over the managerial
policies of the recipient. On the practical side, however,
some measure of influence over the management of
the receiving enterprise almost necessarily follows from
the fact that the tcchnical services supplied are highly

important to the recipient, and advice given by the

suppiier’s technical personnel bearing on managerial
decisions of the recipient will seldom be disregarded.

63. The licence agrecment involves a considerable
number of controls over the licensee’s management,
most of which are in the form oi various sanctions
which are brought to bear in the event that the
licensee fails to utilize the licensed rights effectively or
fails to fulfil other obligations imposed by the licence
agreement. In some cases, limited positive controls are
retained by the licensor—for example, the right to fix
the licensee's prices. Where the licence grants rights
to a process and a continuing fow of know-how with
respect to improvements which are essential to the
licensee’s operations and where the licence agree-
ment is terminable by the licensor, it is apparent that
the licensor may, on the practical level, enjoy a very
considerable influence over the management of the
licensee.

64. In many engineering and construction contracls,
the supplier of know-how is granted broad control and
final decisional authority with respect to the design,
construction and equipping of the facility. This_comrol
may be limited to the period of actual construction, but
more commonly it will also extend at least to an initial
period during which local personnel can be trained. In
many cases, the foreign enterprise selected to super-
vise the engineering and construction will maintain 2
continuing relationship with the receiving enterprise as
a supplier of technical and managerial know-how, and
perhaps of capital as well.

65. Under the management contract, broad mana-
gerial control over all or certain phases of operations is
often vested in the know-how-supplying enterprise on a
semi-permanent basis. The degree of control varies from
contract to contract. There is generally some sharing of
managerial control between the know-how-supplying
firm, which is the manager, and the directors or other

representatives of the owners of the equity of the receiv-
ing enterprise.

_ 66. The mineral exploitation agreement generally
involves a grant to the know-how-supplying enterprise
of broad managerial control over exploration and
deve!opmeng operations on a relatively long-term basis.
The party in the under-developed country benefiting
from the foreign know-how—in most cases the local
gnvernment or one of its instrumentalities—often owns
the minerals removed and is ultimately responsible
for 2ll mineral exploitation, but retains little direct
cootrol over day-to-day management. The underlying
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law or contract, however, typically provides a hig!ﬂy
detailed framework of rights and duties within which
the foreign company must operate under the watchful
eye of the responsible government agency.

67. It is important to visualize clearly the control
implications of these know-how arrangements, which
exist quite independently from the controls normally
associated with equity participation. Even where the
foreign enterprise has no, or no decisive, capital partici-
pation, it may, through one or more of these arrange-
ments, still exercise a substantial measure of control
over the operations of the local enterprise. Thus, what-
ever objections may be felt to exist in the political
and economic fields to foreign control over domestic
enterprises are not wholly eliminated where a domestic
majority is secured in the equity capital of the enterprise,
but where foreign technical or managerial know-how
is acquired under a contractual arrangement. Often,
however, the desire of the parties or the requirements of
local law or policy that a venture be identified as a
“local enterprise " will be satisfied by local ownership of
a controlling equity participation, while the know-how
arrangement will serve as the device for reconciling this
need for “localization” of the enterprise with the
desire of the know-how-supplying enterprise (and cften
of the know-how-receiving enterprise as well) for a
gcgrcc of control by the former over the latter’s opera-

ons.

68. The controls over management of the receiving
enterprise which are vested in the supplying enterprise
under even the most far-reaching of these agreements,
however, are distinguishable from the controls associ-
ated with a majority eqrity participation in at least three
important respects. First, while the controls acquired
by a supplying enterprisc as a result of a controlling
equity participation are a permanent feature of that
participation, the controls provided in know-how agree-
ments can be, and often are, set up to have a limited
duration, perhaps to coincide with the period of time
required to train local personnel to assume the technical
and managerial responsibilities concerned. A second im-
portant difference is that, under these contractual ar-
rangements for the supply of know-how, controls exer-
cised by the supplying enterprise over the managerial
policies of the recipient are limited in scope,’and thus
fall short of the virtually complete managerial control
vested in the owners of the enterprise equity. Under the
technical services agreement and the licence agreement,
any controls exercised by the supplying over the receiv-
ing enterprise will usvally be narrowly clrcurpscnbed
and, even in management contracts, construction and
engineering contracts and mineral exploitation agree-
ments, in which broad managerial powers may be
ceded by the receiving to the supplying enterprise,
residual and ultimate powers of control rest with the
board of directors or other representatives of the share-
holders, who may at any time terminate the _coqt;actual

lying enterprise. A
payment of damages to the supp N o
. . een the controls associated wit
third difference between ¢ e eontrols which may be

provided for in a know-how contract is the high degree
of flexibility afforded by the latter. The control mech-
anisms related to equity ownership, which are nor-
mally spelled out and regulated in detail by the appli-
cable commercial Jaw, are commeonly quite inflexible
and innovation is often discouraged by the applicable
legal and administrative framework. Contractual arrange-
ments for the supply of know-how are not so restricted
and can, therefore, be individually fashioned to provide
an allocation of managerial responsibility, in scope and
duration, which will best suit the needs of the partici-
pants in the particular enterprise.

Conclusion

69. Contractual arrangements for the supply of
know-how by enterprises in industrialized countries |
have already proved in numerous cases to be highly
cffective means of channelling foreign managerial and |
technical skills into industrial enterprises in the devel-
oping countries. These arrangements have proved useful
both in connexion with the acquisition by the supply-
1ng enterprise of a majority or minority participation in
the equity of the receiving enterprise and independent-
ly of any such investment. In particular, these arrange-
ments, under which the supply of know-how may be
fugct;onally and logically divorced from any owner-
ship interest, may play an i.mportant role, both economi-
cally and politically, in belping to resolve the dilemma
posed to the governments of many under-developed
countries by the necessity for drawing on know-how
and capital, which can in practice only be obtained from
enterprises abroad, in order to establish local industries
in areas of economic activity which are by law znd
pu_blic sentiment reserved to local ownership, public or
private,

70. The categories of contractual arrangements dis-
cussed in the present report are by no means exhaustive.
Rather, they have been sclected with the objective of
illustrating the ‘remarkable flexibility of the devices
which can be adopted to facilitate the flow of know-how
into developing countries. We are not dealing with
contractual arrangements which have become formalized
in contents or use. These arrangements have thus far
displayed a remarkable capacity to adapt to the myriad
of complexities, permutations and special circumstances
surrounding the founding of fledging enterprises 11
under-developed areas. In this flexibility lies much of
their promise for the future.

2. TECHNICAL SERVICES AGREEMENTS

A. General considerations

71. Of the contractual devices for the transfer og
technical know-how, the ope which is most flexible an
which has the widest range of utility is probably the
technical services agreement. In the interest of_snmphfg;
ing analysis, the technical services agreement IS treat
as if it involved only the furnishing of technical scww‘f:
and data. It must be borne in mind, however, _lhalfor
the great majori'y of cases agreements prowdmgen&
technical services form part of broader arrangem
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For example, technical services are commonly called
for in connexion with a sale or lease of machinery, a
licence of patents or know-how, an engineering or
construction agreement, and a management contract.
Accordingly, there is in practice often a very considerable
overlap between the technical services agreement and
the other contractual devices examined in the present
report.

72. The technical services agreement is utilized in
every area of industrial activity. The types of services
supplied and the purposes for which they are made
available are almost limitless in their diversity. The
services may be those of scientists, engineers, architects,
production technicians, or market analysts, to name but
a few. The purposes for which such services may be
utilized cover all aspects of a business enterprise. Thus,
a particular agreement may require the know-how-
supplying enterprise to render techmical services in
coonexion with the design and construction of plant
and equipment ; the purchase of raw materials, supplies
and equipment; sales engineering, technical advertis-
ing and all other technical phases of marketing, The
label “technical” services is used, but the range of
the areas in which such services are utilized suggests
the fact that such services are closely and often inextri-
cably bound up with non-technical aspects of manage-
ment and, accordingly, technical and managerial assis-
tance are often part of a single know-how package made
available to the recipient enterprise.

73. The extent to which technical services from a
foreign enterprise may be necessary in various phases
of an industrial operation established in an under-devel-
oped country will, of course, depend in considerzble part
upon the complexity of the manufacturing process
involved. A plant for the manufacture of basic textiles
should require far less initial and continuing technical
assistance than a plant for the manufacture of elec-
tronics equipment. The extent of the need for tech-
nical assistance will also depend to a considerable
degree upon whether the local economy has reached the
stage of economic development which permits it to
supply a substantial portion of the technical personnel
required from its own labour resources. Even if there is
an ample supply of well-trained technicians, however,
‘the introduction of a new manufacturing process
will inevitably require some technical assistance and
training of local personnel by personnel of the enterprise
which is supplying the patents or know-how with respect
to the new process.

74. While a technica: services agreement will often
accompany an equity investment, it may be a particu-
larly useful device for the drawing on the know-how
resources of a firm having no equity participation in
the receiving enterprise. Thus, the technical services
agreement may be especially valuable in the case of an
enterprise established in a sector which is reserved for
ownership by the government or nationals of the undez-
developed country. An example is afforded by a tech-
nical services agreement entered into by a government-
owned company in Colombia, Empresa Colombiana de
Petréleos, formed to administer a petroleum concession

which, after operation for some thirty-two years by a
foreign company, reverted in 1951 to the Colombian
Government upon termination of the private conces-
sion. The agreement, executed with a Colombian sub-
sidiary of the former concessionaire, provided for the
supplying of technical personnel in return for reim-
bursement of the direct costs incurred plus a fixed per-
centage of those costs. Because the agreement afforded
certain administrative powers to the know-how-supply-
ing firm, this agreement also illustrates the common
overlap between the technical services agreement and
the management contract. Significantly, the agreement
was terminated after three years by mutual agreement
as a result of the receiving enterprise’s ability to take
over completely at that point.i

75. In addition, the technical services agreement may
be useful to an enterprise in an under-developed coun-
try which has to draw on the technical services of a
number of enterprises in one or more industrially
developed countries. For example, a Mexican enter-
prise which manufactures textile machinery and home
sewing machines and runs am iron and steel foundry
was at one time party to three technical services agree-
ments : one relating to manufacture of textile machinery
with one Japanese company, another relating to sew-
ing machine manufacture with another Japanese com-
pany and a third relating to the iron and steel operation
with a United States company.!?

76. While in some cases a technical services agree-
ment will provide that the technical personnel will
be supplied to the know-how-receiving enterprise as
full-time employees for as long as they are needed,
it is more common to find that the agreement provides
for the fumishing for limited periods of technical pez-
sonnel of the supplying enterprise whose employecs
they remain. Thus, in most cases, the supplying of
technical personnel of an enterprise in an industrially
developed country under such a contractual arrange-
ment serves as an alternative to making such services
available through employment of the personne! con-
cerned by the receiving enterprise on a full-time basis.
From the point of view of the supplying enterprise,
technical personnel are often too valuable and are in
too short supply to permit their becoming full-time
employees of the receiving enterprise.

77. Furthermore, the need for services of such per-
sonnel on the part of the receiving enterprise can usually
be met if such personnel are made available for relatively
short periods, but on a flexible basis. The need for such
technical services is, of course, particularly intensive
during the beginning phase of a new project and while
local personnel are being trained. In this situation. the
needs of both parties can often best be met by a tech-
nical services agreement under which the receiving
enterpriss may call upon technical personnel of the
supplying enterprisc as and when there is a need for

1 See Kalmanoff, Country Studies No. 1, Joint International
Business Ventures in Colombia, 16-17 (New Yort, November
1957—not published), prepared for the Columbia University
Project on Joint International Business Ventures,

1 Joint International Business Ventures, Friedmann and Kal.
manoff, Eds. (Columbia Unlversity Press, 1961), p. 319,
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such services 1o solve particular problems. In this way,
the supplying enterprise is enabled to make the maxi-
mum use of its technical personnel and the receiving
enterprise is given access to technical assistance when
it is most needed without having to bear the expense
of paying the salaries of such technical personnel on a
full-time basis.

78. There is the added advantage to the receiving
enterprise that, since through the technical services
agreement it has access to foreign technical personnel
when needed, it can maximize the percentage of local
nationals who are employed in positions of technical
responsibility. This may be of special importance in
certain under-developed countries in which legislation
restricts to a small percentage of the total number of
employecs or to a small percentage of the total payroll
the number of foreign employees who may be hired
or the amount of the .total payroll which may be paid
to such employees. But, even in the absence of such
legislation, there will normally be important benefits
to both the know-how-supplying and know-how-
receiving enterprises in staffing the local enterprise with
as many local nationals as possible.

B. Contents of technical services agreements

79. Scope of assistance. The nature of the technical
services to be supplied will be spelled out in varying
degrees of detail in the agreements and may cover one
or more of a wide range of different phases of an indus-
tnal operation, including the following:

(a) Assistance in connexion with locating a site for a
factory;

(b) Assistance in connexion with the engincering and
design of plant and equipment ;

(c) Assistance in connexion with the supervision of
construction ;

(d) Advice and assistance with respect to the kind, type
and best sources of supply for the purchase of raw
matenals, supplies and cquipment. In some cases this
assistance may take the form of having the supplying
enterprise serve as an agent of the receiving enter-
price in the purchase of raw materials, supplies and
equipment ;

(e) Assistance in connexion with enlarging productive
facilities ;

ff) Asistance relating to all phases of production;

(g) Analysis by the supplying enterprise of products

manufactured by the receiving enterprise |

Assistance in connexion with marketing analysis,

sales engincering, technical aspects of advertising and

all other phases of marketing ;

(N Assictance in the form of the training of local

personnel on the job and in the plants of the supply-
ing entamprise.

-

(h

—

F0. The matter of the training of local personnel is of
tpecial importance. It is nearly always in the best
iterests of both parties to provide that the technical
wrvices concermed are to he supplied only to the extent
that trained lacal personncl are unavailable and to make

provision in the agrcement for the training of such
personnel by the know-how-supplying enterprise. Thus,
for example, the agreement between a west German
firm and the automobile division of an Indian company
provides that, during the period that adequately trained
Indian personnel are not available, the German firm
will, to the extent that it is able to do so, place at the
disposal of the Indian company ‘he required technical
personnel who will train Indians in the technical aspects
of production. The agreement also provides for the,
training in the German firm's plants of Indian trainees,

to be compensated on the same basis as German train-
ces.13

81. Payment. The payment terms in technical
services agreements differ considerably, Where the
supplying enterprisc has no equity in the receiving
enterprise, it will often seck to have the agreement
provide for a fee which will be geared in part to the
production or sales or, alternatively, the nret profits of
the recciving enterprise. In this way, its compensation
is linked to the increased earning power of the receiv-
ing enterprise, presumptively resulting from the assis-
tance. The receiving enterprise may be reluctant to permit
the know-how-supplying entcrprisc to participate in
profits, but if the participation is modest it may be pre-
ferable to the payment of a substantial fee tied to pro-
duction or sales, which burdens the cost structure and
is payable even in the absence of profits. Often the for-
mula adopted will provide for rcimbursement to the
supplying entity of its costs, plus a percentage of the
nct sales or a percentage of the net profits of the receiv-
ing cnterprise.

82. When the supplying enterprise has an equity
participation, it may be content with an arrangement
under which it will be reimbursed for its costs, plus a
fixed fee or a fee cxpressed as a percentage of those
costs. In some cases, it will seek nothing beyond its
costs and will rely for a participation in profits entirely
on its rights as a shareholder. In other cases, there
may be, as discussed above, tax or exchange control
considerations which create an incentive towards maxi-
mizing the amount of the know-how-receiving enter-
prisc's profits, which are drawn off by the supplying
enterprise in the form of a fee for technical services.
The appropriate local government screening body will,
however, act to prevent abuses in the form of unreason-
ably high fees.

83. The technical services agreement will normally
define rather carcfully the ingredients of the fee. Where
the arrangement is for compensation in the amount
of cost plus a fee, cost may be defined as out-of-pocket
expenditures incurred in furnishing the services and
information plus a pro rata portion of the general
overhead expenditures attributable to furnishing the
scrvices and data. In order to prevent exchange losses.
the supplying enterprise will often insist that at Jeast
the cost portion of its compensation be repaid in the
foreign currency in which such expenditures were made.

1 Joint International Business Ventures, pp. 466-474.
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When a percentage of net sales or net profits is also
included. the supplying enterprise may also dcsire the
agreement to provide protection against exchange losses
with respect to this portion of the compensation,
although it will be more inclined to accept the fixing
of this portion in local currency than it would the costs
incurred in foreign currency themselves.

84. Influence over managerial policies of the receiv-
ing enterprise. As a general rule, the pure technical
services agreement will not vest in the supplying
enterprise any significant controls, as a formal matter,
over the managerial policies of the receiving enterprise.
Where the arrangement provides simply for the furnish-
ing of technical services on a basis of costs, plus a
fixed fee or a stated percentage of those costs, the
supplying enterprise will normally have no special
interest in the management of the receiving enterprise
or the extent to which it is profitable. Where the fee
provides the supplying firm with a participation in the
gross proceeds of sales or in net profits, the interest of
the supplying enterprise in the managerial policies of
the recipient is, of course, increased, Generally, however,
in the situation the supplying enterprise will be
satisfied with a minimum of formal controls over the
management of the receiving enterprise aimed at en-
suring that effective use will be made of the services
supplied. The arrangement most often encountered is
that under which the supplying enterprise has the
option to terminate the agreement if the recewving

iﬂtflfprisc's production or sales fall below specified
vels.

85. The supplying enterprise may, however, be dis-
posed to extend the arrangement beyond the furnishing
of know-how and, in connexion with such an extension,
may seek to exercise certain positive influence over the
managerial decisions of the receiving enterprise. Where
the supplying enterprise has a primary interest in the
sale or leasing of products or machinery of its manu-
facture, it may seek to obligate the receiving enterprise
to purchase or lease specified amounts of products or
machinery over a period of years and, if not prohibited
by applicable antitrust laws, to require it not to purchase
or lease comparable products or machinery {;om another
source. In some cases, particularly where the technical
services are supplied in conjunction with patent, know-
hew or trademark licences, the supplying enterprise
may seek to exercise certain controls over the marketing
actvities of the recciving enterprise. Thus, unless anti-
trust restrictions stand in the way, the supplying com-
pany may require the receiving enterprise to restrict
its manufacture and sales to specified areas or to follow
prescribed pricing policies.

_ 86. While the formal controls vested in the supply-
Ing enterprise under a technical services agreement are
often minimal, it by no means follows that the supply-
ing firm does not in fact exercise considerable influence
over the management of the receiving company. Many
management decisions are so closely related to tech-
nical matters that those in managerial control of the
receiving enterprise would often be slow to ignore
the recommendations of the foreign technicians on the

ground that they involved matters falling within the
formal responsibility of those in managerial control.

3. LICENSE AGREEMENTS

A. General considerations

87. One of the most widely used contractual devices
under which technical know-how is made available by an
enferprise in an industrialized country to an enterprise
in an under-developed country is the licencs agreement
under which the licensee is granted certain rights to
manufacture and sell products utilizing inventions, pro-
cesses, techniques and other industrial property rights of
the licensor. These inventions, processes, or techniques
may be patented or unpatented. When unpatented, they
are often referred to as falling within the broad classi-
fication of * know-how ™ and the agreements under which
they are licensed are called “know-how™ licences, as
distinguished from “ patent” licences. In some cases the
agreement may involve a licence to use a patented
machine leased to the licensee, or a licence to assemble
or package, rather than a right to manufacture. In
addition, a licence may be restricted to a grant of rights
to manufacture with the licensor taking (and marketing)
all of the licensee’s production.

88. In most cases, a so-called patent licence will
involve a considerable quantity of unpatented or un-
patentable know-how. Indeed, it is probably a fair
generalization that, except in certain fields in which
there are basic patents which remain valid, the licensor’s
know-how is normally more important to the licensee
than the licensor’s patents rights. Patent and know-how
licences also frequently involve the limited rights to
use the licensor’s trademarks in connexion with the
marketing of the licensed products.

89. Where complex industrial processes are involved,
the licensor’s inventions could not, as a rule, be effec-
tively utilized by the licensee unless he is also permitted
to draw on the accumulated knowledge and expericnce of
the licensor's technicians. The nced for the services of
such technicians is usually especially acute where the
licensee is a new enterprise in an under-developed
country. Accordingly, the great majority of licence
agreements provide for the furnishing of extensive
technical services to the licensee in connexion with the
setting up of manufacturing operations, and relating
to such matters as the design and installation of plant
and equipment, the purchase of raw materials, and the
training of the licensee’s personnel in all aspects of pro-
duction.

90. For example, a United States company owning
a 30 per cent equity participation in an Indian enterprise
for the manufacture of carbon black has entered into a
comprehensive “collaboration agreement ™ with the In-
dian company under which the United States company
agrees to supply exclusive patent and know-how licences
with respect to the manufacturing process; a non-
exclusive licence to sell the carbon black in India
and certain other countries ; the right to use the United
States company’s trademark ; technical data on plant
and process design ; assistance in purchasing equipment
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abroad; services of technical personnel in connexion
with plant construction and plant operation during a
start-up period ; training in the United States for engi-
neers of the recciving enterprise; and direction of
operations for a one-ycar period. 1t

91. In addition, the licensor is often obligated under
a licence agreement to provide technical support for the
licensee in connexion with his marketing programme.
For example, the licensor may be required to do the
basic engincering for projects on which the licensee
is bidding as a supplicr of machinery, or to supply field
technicians to panticipate directly in the licensee’s
sales and servicing programme.

92. Probably the most pervasive incentive from the
point of view of the licensor company to enter a licens-
ing arrangement with an unrelated cnterprise located
in an under-developed country is to participate in the
profit resulting from production and marketing of its
products in the country concerned without having to
make the substantial commitment of personnel, capital
and other resources which might be required for a direct
cyuity investment. Another inducement derives from the
licensor's desire to maximize the return on the invest-
ment represented by the rescarch and development costs
incurred to develop its inventions and know-how.

93. n some cases, the need to license a local manu-
facturer may stem from the fact that the enterprise
in the industrialized country has been excluded from a
market in an under-developed country previously
developed by exports as a result of the imposition of
import restrictions and duties. In other cases, licensing
is a means of developing a new market for a preduct
successfully marketed by the licensor elsewhere. A
licensing arrangement may be particularly valuable as a
mezns of enabling the licensor and licensee to develop
a close working relationship, and it often serves as
a prelude to a partnership in which the local and
foreign companies replace the licence arrangement by a
new company with joint equity participation.

94. From the point of view of the licensee, the
licence agreement will provide access to the licensor's
patents, know-how, trademarks and technical assistance
without the licensee’s having to expend substantial capital
funds for development of the processes or premotion of
a trademark and, in many cases, without necessarily
havinz to surrender to the supplier a portion of the equity
ownership, and thus a participation in the profits, of
the licensce enterprise.

95. Ofien, however, the licence agreement is an
adjunct to the obtaining of an equity participation by
the licensor company in the licensee. The licensor may,
indzed, obtain 2n equity participation in exchange for
a palent or know-how licence agreement, cither by
receiving at the outset a portion of equity for the
licence or by havinz royaltics under the licence agree-
ment apply azainst the gradual purchase of equity shares.
It i< n~t unucual for the licensor to oblain an
equity participatien as consideration for a contribution
of patent rizk's and. at the same time, to cnter into a

" Bunimett Interrational (17 March 1961), p. 6.

licence agreement with the recipient company covering
the licensing of present and future developed know-
how and the supplying of technical assistance in ex-
change for a continuing royalty or fee.

96. In the abscnce of a substantial equity participation
in the licensee, there are, from the point of view of
the licensor enterprise. certain risks in licensing know-
how or patents. The most serious risk, and one which is
especially acute in the case of a know-how licence, is
that the licensee enterprise, after having mastered the
licensor's techniques, will terminate the licence agree-
ment but continue to make use of the know-how ac-
quired without further payment of royalties to the
licecsor. While the licensor can gain some protection
against this risk by including protective provisions in
the agreement, it is no doubt in the most secure position
when as a result of its research and development pro-
gramme, it is able to supply continuing know-how of
substantial value to the licensee. Another risk is that the
licence will never produce sufficient royaltics to enable
the licensor to recover the very substantial costs which
are normally involved in seeking out a suitable licensce,
negotiating the agreement, and supplying the technical
data and technical assistance required. Among the risks
to the licensce enterprisc are the danger that the royalty
rate will prove too onerous to permit profitable opera-
tions, and the possibility that it will be contractually
locked to the licensor and be thereby prevented during
the term of the agreement from obtaining licences

covering supcrior competing products from other
licensors.

97. In most under-developed countries, licence agree-
ments must be approved by one or more governmental
screening agencies. The degree of control actually
excrcised by these agencies over the terms of a licence
agreement varies widely. Typical of restrictions which
may be encountered, but which are usually subject to
frequent exceptions in the case of desired investments,
are the following: minimum royalties (not related to
actual production or sales) may not be provided for;
royalty rates may not exceed a stated percentage—e.g.,
5 per cent; no royalties may be paid, if the licensor
holds a majority of the receiving cnterprise’s cquity;
exports by the licensee must be permitted at least to
ncighbouring countrics; and purchase of required
machincry, ecquipment or components may not be
limited to the licensor.!s

B. Contents of licence agreements

98. It is difficult to peneralize with respect to the
provisions found in licence agreements. There are, how-
ever, certain basic elements which are found in most
licensing arrangements and which play a key role in
cnabling the licence agreement to carry out efficiently
its function as a conduit of technical know-how.

99. Licensing on an exclusive or non-exclusive basis.
Under a licence agreement, the licensee may be granted
rights to manufacture (or assemble or package), vse and

" Ibid.
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sell on an exclusive or non-exclusive basis. Often a
particular agreement will combine an exclusive licence
to manufacture (and possibly to sell) in a specified
area with a non-exclusive licence to sell the products
concerned in a wider area,

100. Where there are anti-trust-law restrictions on
the activities of a licensor, the licensor may be reluctant
to grant exclusive sales rights in an area not covered
by a patent monopoly. Thus exclusive sales licences
(not tied to trademark protection) in areas which are
not covered by the licensor’s patents, or exclusive sales
licences under agreements in which know-how rather
than patents is the dominant factor, often raise problems
for United States licensors. Up to now the European
licensor has been less restricted in granting exclusive
sales rights, but such grants have been commonly restric-
ted to the country of the licensee, any sales rights to

;uy_ additional territory being granted on a non-exclusive
asis.

101. Some major licensing companies follow a policy
of licensing a number of licensees in a foreign country
on a non-exclusive basis rather than licensing a single
licensee exclusively. Under this approach, the licensors'
objective is to maximize returns through licensing as
many licensees as possible, usually under standardized
licence agreements providing for low royalty rates. Li-
censing of multiple licensees in an under-developed
country on a non-exclusive basis is generally limited
to relatively simple products and processes where the
cost of plant and equipment is low. In most under-
developed countries there will be few potential licensees
who will be in a position to incur major capital expen-
ditures in connexion with a licence. Non-exclusive
licensing may be attractive to a licensee and to the
government of an under-developed country, as the licen-
see’s royalty cost and the consequent burden on
foreign exchange resources would be lower than the
royalty rate which would be called for under an
exclusive licence. Non-cxclusive licensing may be attrac-
tive 1o the licensor as, in general, it leaves him free to
develop marketing plans in the future without contrac-
tual restrictions. One United States company has joined
another United States company in a joint venture to
license parties throughout the world to produce and sell
a shock-resistant paper under patents issued or applied
for in thirty-two countries and a trademark registered
I thirty-five. The standard licence agreements which
are utilized provide for payment of royalties in the
amount of 1.25 per cent of sales in United States dol-
lars, plus payments in local currencies of travel and

living costs of technical personnel made available by the
licensor.16

102, In most cases, however, as a result of the limited
number of potential licensees in the under-developed
countries, and as a result of the strong desire of those
licensees to be granted exclusive rights, there are strong
Pressures toward licensing on an exclusive basis. Where
there is only one local enterprise capable of producing
the licensed product, the local governmental screening

1 Ibid. (30 October 1960), p. 1.

body wil! generally indicate a strong preference, if not
impose an outright requirement, for an exclusive licence
to protect the local enterprise from competition through
imports of products manufacturcd abroad by the licensor
or another of its licensees.

103. Payment provisions. The basic cash payment
provided in the licence agreement is generally contin-
gent in nature and is geared to the production or
sales by the licensee of the product manufactured under
the agreement. Thus, royalties are commonly expressed
in terms of a fixed amount for each unit produced or
of a percentage of the net selling price of products
produced and sold under the agreement.!” In some cases
provision is made for a downward revision of the royalty
rate as production during a particular year increases.
An arrangement often sought by the licensor, but com-
monly opposed by the licensee and his government,
is to provide for a fixed minimum annual royalty
which must be paid regardless of the amount of the
licensee’s production or sales.

104. Often a licence agreement will provide for an
initial lump-sum payment upon the execution of the
agreement, which may be either a down payment to
be charged against future royalties or a fixed payment to
compensate the licensor for out-of-pocket costs incurred
in negotiating the licence and for some of its research
and development costs. A licence agreement may also
provide for payments for raw materials, equipment,
components for assembly or spare parts or for special
payments, often on a cost or a cost-plus basis, for
any specific technical services rendered by the licensor’s
personnel.

105. Governmental screening agencies in the under-
developed countries will normally be particularly con-
cerned with the royalty rate and will insist on the
reduction of a rate which is deemed to be excessive.
When the foreign licensor and local licensee are affi-
liated, the authorities of the under-developed country will
usually scrutinize the royalty rate with particular care
to ensure that it has not been set unreasonably high as a
means of avoiding local profits taxation.

106. If the royalty is payable in a foreign currency,
it may be felt that the royalty rate will constitute an
unwarranted burden on the local foreign exchange re-
serves. The screening agency may object in particular
to the payment of royalties for trademark rights on the
ground that the use of a trademark is pot directly related
to the creation of manufacturing facilities. However,
where a trademark is well known, the licensee’s right
to make use of it in its marketing programme may
greatly increase the domestic and possibly the export
market as well. Thus, the trademark rights may con-
tribute directly to an expansion of manufacturing faci-

17 Most freguemly. royalties are expressed as a percentage of
sales of the licensed products. The rates vary widely. One ex-
pert has suggested that * generally speaking, royalties range from
5 per cent for industrial products to 10 per cent for consumer
products ", See Eckstrom, * Forcign Licensing Business Con-
siderations and Problems ™, in Proceedings of the 1959 Institute
on Privalte Investments Abroad, The Southwestern Legal Foun-
dation (Matthew Bender and Co,, New York, 1959), p. 545,
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lities to meet the increased demand and to an earning
of forcign exchange. In some cases, the exchange
authorities may insist that a portion of the royalty be
paid in local currency or in foreiga currency which must
be retained in the country in a blocked account.

107. Where there is danger of local currency de-
preciation, the licensor may seck protection by asking
that royalty payments be expressed in foreign currency
or, more rarcly, by retaining the right to be paid in
hind out of the hcensee’s production. Where royalty
payments must be in local currency, the licensor may
alvo seck protection through such devices as gold clauses,
gold equivalency clauses, or escalator clauses in the
agreement,

108. Division of sales territories. In virtually every
licence agreement there is, implicit or explicit, a divi-
sion of sales territories resulting from restrictions on the
freedom of the licensee to scll the licensed products in
arcas outside the cxclusive or non-exclusive sales ter-
ritory to which rights are conveyed in the agreement.
Often where a licensee is granted the non-exclusive right
to sell the licensed products in a wide territory, the li-
cemsor may wish to retain the right to grant an exclusive
licence in part of this territory at a later date to
another party, at which time the licensee’s rights to
scll within that area would cease.

109. The licensee in the under-developed country,
while primarily interested in marketing the licensed
products within his own country, will also in most
cases seek the right to develop an export market. The
government of the under-developed country may be
particularly interested in promoting exports in order
to carn nceded foreign exchange, and may insist that
the right to market the licensed products outside the
country concerned be included in the Jicence agreement
as a condition to granting the required governmental
approval.

110. For licensors in some of the industrialized coun-
tnes, and preeminently for those in the United
States, anti-trust-law provisions may constitute a major
ohktacle to the imposition of restraints on sales by the
licensee in certain areas. Where the United States licersor
enjoys patent protection over the products concerned
in the countries in which he wishes to exclude sales
by a licensee, no anti-trust problems usually result from
the exclusion. In the absence of such patent protection,
however, definite United States anti-trust problems
ar~ often presented. In some cases, an effort is made
1o circumvent these problems by tying sales to trade-
mark rights. When a trademark is essential to the market-
iz2 of a particular product, the licensor who owns the
trademark nights in all countries of the world can effec-
tsely prohibit the licensee from selling in the excluded
teeritory by denying him the right to use the trademark
with respect to sales in that termiory.

111. Licen<ors in developed countries other thaa the
Uni'ed States are generally considerably less limited
by the law of their respective countries in dividing
the «alzs terniteries tn their various licence agreements,
even in the atencze of trademark or patent protection.

112, Rickts to improvements. It is of great impor-

tance to a licensee in an under-developed country to
obtain access to continuing know-how and improvements
developed by the licensor. The licensor will also benefit
from the increased market for improved products avail-
able if its licensees are empowered, or, as is not unusual,
obligated, to incorporate all improvements or develop-
ments in the products it manufactures under the licence.

113, Most licence agreements provide that the
licensce shall have the right to have included with-
in the licence rights to improvements subsequently
developed by the licensor with respect to the licensed
inventions without the payment of additional royalty.
Some agreements provide that the licensee shall be grant-
ed the benefits of all new developments by the licensor
in a given ficld. Here much turns on the definition of

“improvement” or “development™ adopted in the
contract,

114, A tendency among United States licensors seems
to be to define very carefrlly the technical field
covered by the licence, and to extend to the licensee
rights to all rclevant know-how and future develop-
ments in that field. Among European licensors, at least
in so far as the larger companies are concerned, the
practice tends to be that for forming pools of present
and future patents within an industry. Extensive cross-
licence agreements are also common. Primarily because
of anti-trust problems, large United States companies
tend to avoid patent pools or cxtensive cross-licensing
arrangements.

115, Influence of the licensor over the managerial
policies of the licensee. The typical licence agreement
contains a substantial number of controls which the
licensor may exercise over the management of the
licensee. The great majority of these controls are nega-
tive rather than positive, in the sense that they restrict
the freedom of action of the licensee rather than
vest in the licensor the right to direct the licensee’s
managerial policies. Probably the most important of
these negative controls are those restrictions com-
monly found in licence agreements on the rights of the
licensee to scll the licensed product outside the exclusive
or non-exclusive sales territory granted to it under the
agrecment,

116. In order to protect the licensor's interest against
«he licencee’s failure to make effective use of the
licensed product, contracts frequently reserve to the
licensor the right to terminate the agreement and re-
ccive a reversion of the licensed rights if and when any
of the following events occur:

The licensee’s production falls below specified levels;

The licensee fails to manufacture products which
fulfil the licensor’s quality control requirements
(this is especially important where the licensor’s
trademarks are involved);

The licensor fails to use its best efforts to develop
markets within its territory for the products; or

The licensee manufactures or sells competing products.

To the same end, and often additionally to ensure that
the licensec's marketing activities will not disrupt the
licensor's world-wide marketing policies, the licensee
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may be required to adhere to price policies fixed by
the licensor.

117. Other provisions may extend the scope of the
agreement to cover other objectives of the licensor. Thus,
the licensee may be obligated to purchase raw materials
from or components manufactured by the licensor or
handle complementary products produced the
licensor. Anti-trust legislation in the United States tends
to deter the United States licensor from imposing on the
licensee controls such as these which are unrelated to a
patent or trademark monopoly. Thus, while the United
States licensor will provide materials, components, or
complerentary items at the request of the licensee, and
it will frequently be in the best interest of the latter to
take advantage of this opportunity, the licensor will sel-
dom insist that requirements-on these matters be written
into the licence agreement. The United States licensor
will also usually avoid fixing prices on the licencee’s
products although such arrangements are probably not
unlawful if the products are covered by the licensors’
patents, Licensors located in the industrialized countries
of Europe, however, are generally not restricted from
including provisions with respect to these matters.

118. It should be noted that, regardless of whether
formal controls are granted to the licensor in the con-
tract, there will be many cases, for example, where the
licensed rights are indispensable to the licensee and
the agreement is terminable on short motice by the
l‘c'-‘ﬂ-‘for, or where a continuing flow of know-how from

- licensor is of particular value to the licensee, in
which the licensor will, as a practical matter, be in 2
Position to exert a very considerable influence over the
management of the know-how-receiving enterprise.

4. ENGINEERING AND CONSTRUCTION AGREEMENTS

A. General considerations

119. One of the first requirements for the establish-
ment of an enterprise in an under-developed country
which requires a substantial investment in plant is
technical and managerial know-how relating to the
design and construction of the necessary facilities. In
Many cases, the know-how is not available locally and
must be sought from enterprises abroad,

120. The required know-how may be supplied by
the foreiga enterprise which has a controlling equity
Participation in the recipient enterprise, and which thus
Controls the organization, engineering, construction and
subsequent operation of the venture. In other cases,
the source of know-how may be a foreign enterprise
having a minority or no equity participation which will
Operate the enterprise under a management contract,
possibly also supplying technical assistance and licences.
A considerable number of hotels have been constructed
in under-developed countries of the world under con-
lractval arrangements providing for supervision of
design and construction by a foreign hotel company
which will also operate the hotel under a management
contract for the local investors.18

bc::} “‘T’“ section 5, “ Management Contracts ", paras. 141-157

121. The required know-how may also be obtained
from a foreign enterprise with experience in the design,
construction and operation of the facilities in question
but which will have no equity participation or mana-
gerial role in the receiviug enterprise after construction
has been completed. Well-known examples of the latter
are the three steel mills constructed for the govern-
ment-owned Hindustan Steel Ltd. in India, with tech-
nical supervision of engineering and construction
supplied in cne case by the Soviet Union and in the
other cases by private interests in the Federal Republic
of Germany and the United Kingdom, In each of these
projects the availability of the required know-how under
a contractual arrangement consistent with the retention
of full ownership by Hindustan Steel Ltd. was of pro-
found political, as well as economic, importance.

122. The know-how needed for the design and
construction of substantial industrial facilities is a
complex mixture of constituent elements, including civil,
mechanical and electrical engineering, technical know-
ledge and skills in various types of construction and in
the selection, design and installation of machinery and
equipment. Few enterprises are in a position to supply
such a comprehensive range of know-how. Accordingly,
it is usual for separate aspects, such as civil and
mechanical engineering, to be supervised by different
foreign firms or, alternatively, where a single foreign
enterprise is charged with over-all supervision, for that
firm to draw on the special skills and knowledge of
independent consultants and contractors with respect to
particular aspects of the project. In the case of an im-
portant joint venture for the extraction of iron ore in
Liberia, the civil engineering work is being performed
by one Swedish firm, the mechanical and electrical
engeneening by another, and the bulk of the actual
construction by a Liberian subsidiary of an international
construction company located in the United States.®

123. The primary objective of the know-how-receiv-
ing enterprise is to have the engineering and construc-
tion pérformed expeditiously and effectively so that the
venture can commence efficient operations at as early
a date as possible.

124, To achieve this objective, careful consideration
must be given to adopting an organizational structure
under which the responsibilities of the various partici-
pants in the engineering and construction phase are
clearly delineated. Lack of clarity with respect to where
ultimate responsibility for particular decisions lies may
produce a frustrating progeny of confusion and discord.
In addition, it is important to provide for the maximum
training and utilization of local personnel in connexion
with designing, building and equipping the facility.
Local personnel who are trained and who participate
in these earlier stages are often especially valuable when
the operational phase is reached.

125. The motivations of the know-how-supplying
enterprise will depend to a significant cxtent upon the
nature of its over-all role in the project. If its function

_ ' This project is more fully discussed in its various aspects
in section 7, paras. 185-197 below.
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is purely that of supplying engineering know-how or of
performing the actual construction work — possibly
combined with the selling of the needed machinery —
its primary interest will be in fulfilling its obligations
under its contract and in earning the specified fee (and
sales profit). If, however, its role is to supervisc the
engincering and construction as an initial phase of a
long-term relationship under which it will manage the
operations and participate in profits of the know-how-
receiving enterprise, its interest becomes the broader
one of maximizing the viability and the profitability
of the enterprise in the long run.

126. This difference in objectives may persuade the
know-how-receiving enterprise, even in the face of
commercial considerations to the contrary, that its long-
term interests will best be served by vesting supervisory
control over engineering and construction in a foreign
firm which will participate in all stages of the enterprise
by supplying its know-how in various forms, and possi-
bly its capital as well.

B. Contents of engineering and construction agreements

127. Scope of services. The contractual arrangements
adopted with respect to supervising engineering and
construction may be incorporated in a single agreement
with a know-how-supplying enterprise, or in two or more
agreements with separate firms which will supervise
different aspects of the project.

128. The facilities to be designed and built may be
exceedingly diverse. This is often particularly true in
the case of an extractive venture in an under-developed
area in which basic utilities and housing facilities are
lacking. In addition to designing the equipment and
installations required for the actual mining operations,
it may be necessary to design and build communication
systems, roads and railroads, seaport facilities, storage
facilities, and whole communities to be inhabited by
the nceded personnel, complete with utilities, schools,
hospitals and housing.

129. The agreement covering the engineering phase
will normally provide that the supervisory firm will
carry out necessary surveys and investigations re-
quired for the designing work ; prepare general layouts
with plans, drawings, preliminary cost estimates and
progress schedules ; prepare final general and detailed
plans, ccnstruction drawings, specifications for all ma-
terials and equipment required ; prepare tender docu-
ments and contract forms for the performance of the
construction work and the supply of materials and
equipment ; prepare revised cost estimates and progress
schewules; and supervise the work of independent
contractors.

130. An important aspect of design and construction
which probably in most cases falls within the respon-
sibility of the engineering supervisor is to advise the
know-how-receiving enterprise with respect to the
selection and purchase of needed miaterials and equip-
ment and the placing of construction contracts or to
make such decisions under its own contractual
authority.** .

131. Frequently, some or all of the equipment and

machinery are purchased from firms independent of
the enterprise supervising construction, in which cases
it is customary for provision to be made for engineers
and technicians employed by the firm supplying the
machinery and equipment to advise the comstruction
enterprise with respect to proper installation and later
to advise the local operating personnel with respect to
proper operation,

132, Degree of managerial control by the supplying
enterprise, The contract between the know-how-supply-
ing and know-how-receiving enterprises may provide
for supervisory assistance by the former, either under
an arrangement whereby the final decisions are to be
made by the receiving enterprise on the basis of advice
received from its foreign collaborator or whereby
these decisions are to be made by the know-how-
supplying firm. Retention of ultimate decisional re-
sponsibility by the know-how-receiving enterpris¢
will usually prove to be the more efficacious approach
only where it has at its disposal either local personnel
who have acquired the necessary skills and experience
or foreign technicians who are available as employees
or under a technical services agreement or management
contract.

133. Where a foreign enterprise with wide experi-
ence in the operations to be conducted owns a majority
of the equity of the know-how-receiving enterprise of
will subsequently manage it under a management
contract, it is not uncommon for it to retain final
responsibility for decisions in the engineering and
construction sphere,

134. The power of decision on all matters covered.
by the contract may not be allocated to either the
supplying or the receiving enterprise ; more commonly
ultimate authority may rest with the supplying enter-
prise on some matters and with the receiving enterprise
on others. For example, in the case of the Indian steel
mill constructed with British assistance, the consortium
of British firms supplying the necessary know-how
was granted final responsibility for erection of the
plant, while the Indian Government retained respon-
sibility with respect to works outside the perimeter of
the plant.

135. While a clear formal allocation of responsibility
is essential, such an allocation still often does not
reflect the realities of the situation. Even though
the receiving enterprise may be empowered to reject
the plans and recommendations of the supplying enter-
prise, it will be a rare case when such power is exer-
cised. Thus, in fact if not in form, the know-how-
supplying enterprise will nearly always exercise broad
influence over the management of engineering and
construction.

» Sometimes the sale of such materials and equipment IS
the primary interest of the know-how-supplying company which
will furnish the construction and engineering services to cus-
tomers who would otherwise not be in a position to put this
material and equipment to effective use. Examples are contracls
for the construction of telephone exchanges by foreign com-
panics producing and seeking markets for tele hone equipment,
and for the construction of textile plants by foreign companics
whose principal business is the production of textile machinery.
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136. The period of time during which the know-how-
supplying firm exercises ‘supervision and control will
vary. Under a pure turn-key engineering and construc-
tion contract, its responsibilities will cease with thn
physical completion of the facility. Such arrangements
are unusual in connexion with proj in " under-
developed countries. Because of the dearth of local
technical and managerial talent, foreign know-how and
assistance are needed for the training of local personnel
and for the initial operation of the project as well as
for the design and construction. Thus, it is common for
the know-how-supplying concern to retain wide mana-
gerial responsibilities during at least the start-up phase
and until the training of an adequate supply of local
technicians and managers has been completed. In many
cases, provision will be made for a continuing supply
on a semi-permanent basis of know-how from abroad
through equity participation by the foreign enterprise,
or through contractual devices such as technical services
agreements or management contracts,

137. Payment provisions. The usual method of com-
pensating engineering and construction firms is through
payments consisting of reimbursement of the costs
incurred plus a fixed fee or a fee expressed .as a per-
centage of those costs. Rarely, if ever, will an arrange-
ment be encountered in which the compensation to be
received by a know-how-supplying enterprise for
engineering and construction services is geared to the
profits or production of the receiving enterprise, except
perhaps where these services form part of a broader
agreement, providing also for the rendering of continuing
managerial and technical services. An interesting varia-
tion from the common practice is presented by a
Mexican venture for the manufacture of seamless steel
pipe. Here a basic feature of the organizational frame-
work was a contract with an Italian engineering firm
for supervising the construction of the plant and the
installation of equipment in exchange for an equity
participation in the know-how-receiving enterprise.t

138. In cases in which the foreign enterprise super-
vising engineering and construction has purchased with
its capital or other property a substantial equity par-
ticipation in the receiving enterprise, it may be willing
to forgo any fee for its supervisory services beyond
reimburserment of its costs. This was true, for example,
in the case of an Indian venture for the manufacture
of dyestuffs by a company 50 per cent owned by an
Indian company and 50 per cent owned by a subsidiary
of a British company, which agreed to design the plant
and equipment and to provide technical staffs to super-
\ns\-; c’snstruct.ion in return merely for its out-of-pocket
costs,

139, Under the cost-plus compensation arrangements,
detailed provisions with respect to the compensable
Costs will be contained in the agreement. In order to
protect the supplying enterprise against exchange losses
and to minimize the capital it must commit, the

B See Joint International Business Ventures, Friedmann and
o » Eds. (Columbia University Press, 1961), pp- 369-374.
This venture fs further discussed i section pares.
186-190 below. » o

agrecment may provide for reimbursement for costs on
a monthly basis in the currency in which incurred.
A common arrangement in practice is to provide for
payment of advances to the supplying enterprise to
cover the following month's estimated expenses.

140, The fee, whether fixed or expressed as a per-
centage of costs, is normally payable in instalments
which, in the case of an’agreement covering construction,
are related to the extsnt to which the construction has
been completed. Since the receiving enterprise is in-
terested in completion of the facility as early as possible,
a bonus is often payable to the contraétor, if the pro-
ject is finished ahead of schedule. Inasmuch as construc-
tion under the conditions prevailing in many under-
developed countries may entail any number of unexpec-
ted problems and a need for considerable pioneering, it
is rare for provisions to be made for a penalization of
the contractor for any but wilful failure to meet the
construction schedule, If the fee is payable in whole or
in part in local currency, the know-how-supplying
enterprise will often insist on contractual protectiont
against currency depreciation or devaluation.

5. MANAGEMENT CONTRACTS

A. General considerations

141. One of the essential requirements for the estab-
lishment of a successful industrial enterprise in an
under-developed country is managerial know-how, a
shorthand term commonly applied to the complex of
knowledge and experience required to orgapize and
manage a business enterprise efficiently.

142, In many cases, the absence of a sufficient naum-
ber of local nationals who have had managerial train-
ing or experience npecessitates drawing on the reservoir
of managerial talents which have been developed by
enterprises in the industrialized countries of the world.
A device which is widely used as a means of tapping
this reservoir is the management contract. A manage-
ment contract, like the other contractual arrangements
examined in this report, is a highly flexible device and
its nature and function will vary greatly from situation
to situation. In essence, however, it typically takes the
form of an arrangement under which operational control
of an enterprise (or of onme phase of an enterprise)
which would otherwise be exercised by the board of
directors or managers clected or appointed by its
owncrs is vested by contract in a separate enterprise
which performs the necessary managerial functions in
return for a fee,

143. In many cases, the know-how-supplying enter-
prise will take a controlling equity participation in
the receiving enterprise and will make its managerial
experience available through the directors and officers
which it is in a position to name as a result of jts
voting control. It is in those cases in which the supply-
ing enterprise does not have voting control that the
management cootract plays its primary role in enabling
the supplying enterprise to bring its managerial know-
how to bear in directing one or more phases of the
enterprise. Much of the particular importance of the
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management contract derives from the fact” that if it
were not possible through this device to vest manage-
ment functions in a foreign enterprise which supplies
none or only a minority of the equity capital, the
flow of foreign managerial know-how, byond that avail-
able through hiring of experienced personnel by local
enterpriscs, would tend to be limited to those cases

in which the foreign participants supply a majority of

the equity or are otherwise in voting control of the
enterprise. The management contract therefore sig-
nificantly enhances the ability of the under-developed
countries 1o gain access to the managerial know-how
needed for their economic development.

144. The management contract has a particular
utility in the case of enterprises in under-developed
countries which are engaged in activities reserved to
public ownership or which are, because of iocal law or
governmental policy, majority-owned by local interests.
Through this contractual device, access to needed foreign
managerial know-how is readily achieved notwithstand-
ing local ownership of a controlling interest. For
example, in Pakistan a company organized in 1954 for
the exploitation of natural gas resources, with 51 per
cent of the volting equity owned by the Pakistan
Industrials Development Corporation and Pakistani
nationals and 49 per cent owned equally by a privately
owned Britich company, and the Commonwealth
Development Finance Company owned in part by the
Bank of England and in part by British private intercsts,
is managed by a subsidlary of the privately owned
British company under a twenty-year management
contract in return for its costs, a fixed “office allow-
ance ™ and a percentage participation in profits which
decreases as the net profits increase.!s

145. Management contracts have been utilized in
virtually every area of business enterprise in under-
developed countries. They are by no means limited
in their utility to manufacturing operations. For example,
they are particularly widely used in the hotel industry.
A considerable number of hotels which have been
constructed in under-developed areas are managed by

experienced  foreign enterprises under management
" contract. An excellent example is afforded by a success-
ful hotel venture in Bogotd, Colombia, The venture was
initiated by a United States hotel chain. The hotel is
owned, however, by a Colombian corporation, all of
whowe capital is owned by Colombian interests, the
great majority being held by the Caja de Sueldos de
Retiro de las Fuerzas Armadas, the pension fund for

Colombian military officers. In addition to being charged .

with responsibility for planning and constructing the
hotel and playing a key roke in obtaining a dollar
loan from the Export-Import Bank of Washington, the
United States hotel chain operates the hotel uader a
management contract which vests it with complete
management responsibility. Under this contract, which
was extended as of 1 January 1959 for fifteen years,

 The project is discussed in Joint International Busine.s
Veaturer, Friedmann and Kalmanoff, Eds. (Columbia University
Pres, 1961), pp. 456466,

the managing enterprise receives a fixed fec plus a
participation in profits.24

146. In this and other cases, the management contract
has a special uscfulncss in ventures which are to be
financed by local (and sometimes also by foreign)
investors who have no wish actively to manage their
investments themselves. It thus falls very neatly into
the investment pattern of silent partners and hired
managers, which is familiar in many under-developed
countries.

B. Contents of management contracis

147. Scope. The management contract may grant to
the managing enterprise virtually complete operational
responsibility for all aspects of an industrial operation,
from the purchase of raw materials through the sale of
the manufactured product. The management contract
may also be a part of a much more comprehensive
agreement under which the managing enterprise agrees
to plan the organization of the enterprise ; design and
construct the plant; design and install the equipment;
direct all steps necessary to staff the plant and put it in
operation; and manage and conduct a training pro-
gramme for local personnel in all phases of the enter-
prise for a stated number of years. On the other hand,
the management contract may be a much more limited
arrangement involving control over only one phase of
the oper-tion, for example, managerial control over the
enterprise’s marketing programme.

148. Management contracts are in many cases intend-
ed as long-term, if not permanent, arrangements, In other
cases, they are intended to be transitional only, and to
provide a means of supplying foreign managerial
talent during a start-up period, pending the training
by personnel of the managing enterprise of local person-
nel to take over the managerial responsibilities.

149. Degree of control by the managing enterprise.
The degree of control granted to the managing entet-
prise will differ considerably from case to case and
will often depend to a significant extent on the phases
of the business operation to which the powers of the
managing enterprise e¢xtend, and on the desire and the
capacity of the directors or other representatives of
the owners of the equity in the enterprise to play an
active role in management. The arrangement may grant
full managerial control to the know-how-supplying enter-
prise or, as in true in the case of the natural gas venture
in Pakistan mentioned above, the managing company
may be charged with the direction of all the business
and affairs of the company, subject, however, to the
general control of the directors or resolution of a meeting
of sharcholders. Regardless of how wide the grant of
authority to the managing enterprise may be, it must
be borne in mind that the residual powers over manage-
ment remain in the board of directors’ or other owners’
representatives and ultimately in the owners themselves.
These holders of residual managerial powers have at all
times the power to terminate the management con-

“ Ibid., pp. 324-329.
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tract subject only to the payment of damages to the
discharged manager if such termination constitutes a
breach of the agreement or if, under some civil Jaw
systems, the termination is deemed *“ abusive *,

150. In cases in which the management contract
covers all phases of the management of the recipient
enterprise, the agreement will generally provide taat the
managing enterprise has full control over the conduct of
all business operations (possibly subject to specified
limitations, such as action by the board of directors or
shareholders) ; is responsible for the maintenance and
protection of all plant and equipment ; has authority to
execute contracts on behalf of the company ; is respon-
sible for the purchase of all raw materials, supplies,
equipment and services required; is responsible for
marketing the products produced ; may make any and all
expenditures considered necessary for the effective
functioning of the enterprise ; has full control over all
litigadon ; is responsible for compliance with all laws and
regulations and, generally, is responsible for doing all
things that may be necessary or advisable for the efficient
operation and development of the enterprise.

I51. In an agreement of this kind, the managing
enterprise will normally have full power with respect
to the hiring and firing of employees in subordinate
positions and, in some cases, of all employees. The
handling of appointments, promotions and dismissals
of personnel in high posts may be spelled out in detail
in'the management contract and is mot uncommonly
subject to the approval of the board of directors or
shareholders.

152. Where the managing enterprise is vested with
control over only a limited phase of the business ope-
ration, its pow.rs are commonly more circumscribed in
this area than the powers of the managing enterprise
*hich is granted full control over all aspects of business
operations, For example, if a managing agent is
designated to handle all phases of a marketing pro-
gramme as an exclusive marketing agent, it may be
that the board of directors of the company will be
granted powers of review with respect to prices and
. Other aspects of the marketing programme, subject
possibly to a prescribed area in which the managing
agent has complete discretion.

153. Responsibilities of the managing enterprise.
D¢ managing enterprise is subject to the broad respon-
sibility of .directing the phase or phases of operations
Covered by the management contract to the end that the
operations and development of the enterprise will be
efficient and profitable. More specifically, the managing
enterprise is normally obligated to supply such personnel
from its own orpanization as may be required in order
0 run the operations of the know-how-receiving enter-
prise effectively until local persoanel can be trained.
¢ managicy enterprise is also usually obligated to
advise and supervise the local personnel as well as its
OWn personnel and, in connexion with this supervision,
‘10 give the know-how-receiving company the benefit
of methods and techniques of production, marketing and
fiance developed by the managing enterprise in its
other operations.

154. The management contract will, as a rule, spell
out the standard of care which must be exercised by
the manager. The know-how-supplying enterprise will
normally be reluctant to accept an obligation beyond
that of using its best cfforts, skill and judgement in
directing the enterprise and in selecting competent
employees, experts and advisers, but with no guarantee
of resuits. The agreement may, moreover, specifically
disclaim any liability on the part bf the manager ior
losses to the enterprise or its owners resulting from
errors in judgement and from amy act or failure to
act pot involving the manager’s mnegligence, or per-
haps wilful misconduct or fraud, and may provide that
the manager shall be indemnified for any loss incurred
without bad faith on its part in connexion with the
performance of its responsibilities, Specific grounds for
removal of the managing enterprise may also be spelled
out in the agreement,

155. Training of local personnel. Whether the
management contract is conceived of as a permanent
arrangement or simply as a transitional device, a key
aspect of the arrangement is normally the provisions
in the agreement covering the training of local personnel
in order to prepare the latter to take over the manage-
ment functions — either on behalf of the receiving
enterprise (in the case of transitional contracts) or as
employees of the supplying enterprise (in the case of
a long-range mapagement contract). It is perhaps this
aspect of the management contract which is of greatest
importance in its role as a channel through which mana-
gerial know-how can flow from the developed to the
developing countriss.

156. Manigement fee. The particular method of
compensating the managing enterprise will differ con-
siderably from case to case, and the formula agreed upon
will reflect the respective bargaining power and the
respective policies of the participants. The managing
enterprise may seck to have the fee expressed as a
percentage of the sales of the receiving enterprise. This
arrangement entails a certain risk for the receiving enter-
prise, since it may impose a heavy burden on costs
and may tend to encourage the managing enterprise
to maximize sales rather than profits.

157 Where the management contract covers only
the marketing aspect of the receiving enterprise’s opera-
tions, it is not unusual to find the fee expressed in
terms of a percentage of the sales made by the market-
ing agent. Where the managing enterprise is in charge
of all aspects of the receiving enterprise’s operations,
it is generally appropriate to have its compensation at
least partially geared to the orimary indicator of the
enterprise's success ; namely, its net profits. Few potential
managing enterprises, however, will find an arrangement
under which compensation is to be paid solely out of
profits sufficiently attractive to induce it to part with
its valvable managerial know-how. Accordingly, it is
common to find an arrangement adopted under which
the foreign manager is granted a fixed minimum fee
plus a bonus expressed as a percentage of profits. The
fixed minimum may be geared to the costs incurred by
the manager. In some cases, the compensation may be
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three-fold : costs, plus 2 bonus consisting of a fixed fee
or a percentage of costs and a participation in gross or
net profits. The participation in profits may be on a
sliding scale with the percentage decreasing as profits
increase.

6. CONTRACTS FOR THE EXPLOITATION
OF MINERAL RESOURCES

A. General considerations

158. In the field of mineral—especially petroleum—
exploitation, contractual arrangements for the supply
of technical and managerial know-how have recently
found a special application which has proved to be of
considerable economic and political importance.

159. An indispensable ingredient in any programme
for the exploitation of the mineral resources of an under-
developed country is the geological and other technical
know-how which has been developed primarily by large
mineral enterprises, most of them privately owned, in
the industrial countries of the world. In the majority of
cases, such mineral enterprises will enter into a contrac-
tual zrrangement with the government of the under-
developed country or its instrumentality under which the
foreign enterprise will supply the necessary know-how
and capital and will carry out the exploration and
development programme within a specified area at its
own expense, subject to a prescribed formula for a
sharing by the govertment and the foreign enterprise
of any production or profits realized.

160. Under the traditional concession agreement, the
foreign enterprise is granted exclusive rights of exploita-
tion and ownership of all minerals extracted. In this case,
the foreign enterprise carries out the mineral operations
- directly itself, and there is no know-how-receiving enter-
prisc in the sense of a separate Jocal enterprise which
benefits from the know-how supplied. The local govern-
ment receives a benefit from the know-how and capital
supplied only through its participation in profits and its
right to succeed to all properties of the enterprise upon
terinination of the concession.

161. In recent years, however, in a number of under-
developed countries, legislation has been enacted estab-
lishing local governmental agencies which are granted
exclusive rights to carry out mineral exploitation and
which are authorized to draw on foreign capital and
know-how through contractual arrangements. These
arrangements differ widely. In some cases they are
quits similar in many respects to the traditional con-
cession and result in the foreign enterprise conducting
the enterprise itself, although there are differences from
the traditional concession which are of crucial impor-
tance. In other cases, the local governmental mineral
monopoly will actually conduct the operations with
technical and managerial assistance from abroad, and in
this context the governmental agency is a know-how-
receiving enterprise in the same manner as any loczl
enterprise which is party to a technical services agree-
ment or a management contract.

i i loitation
162. Although in most cascs mineral exp
sareements result in a vesting of managerial control

in the know-how-supplying enterprise, they are often
distinguishable from the usual management contract
discussed above in one or more important substantive
aspects. The principal difference is that the mineral
exploitation agreement usually requires a substantial
investment of risk capital by the foreign enterprise
which must conduct the mineral operations in return
for compensation which is payable only if, and to the
extent that, production is achieved, Although the typical
management contract may accompany a direct invest-
ment of equity capital, the role of the management con-
tract as a conduit of know-how is logically and function-
ally independent of such investment.

163. In addition to contractual arrangements under
which the foreign enterprise conducts the mineral opera-
tion directly with its own capital in return for com-
pensation which will be payable only out of production,
there are also in the mineral exploitation area agree-
ments under which foreign enterprises conduct explo-
ration and development activities on a cost-plus basis,
either for a local government or governmental instru-
mentality or for a privately owned enterprise holding
a concession. Such arrangements which require no invest-
ment of risk capital by the supplying enterprise are
common where additional drilling is required over
proved areas or where, the location of the mineral
deposit having been ascertained, the development stage
is reached. There are also, of course, examples in the
mineral field of technical services agreements under
which technical personnel of a foreign enterprise are
made available® and of pure management contracts
under which a foreign mineral enterprise supplies mana-
gerial services to a mineral enterprise which may be
owned by the local government, by local or foreign
private interests, or by a combination of public and
private interests.?*

164. In those mineral exploitation agreements which
requirc the foreign cnterprise to provide both the
know-how and the capital required to conduct an
exploration programme, subject to compensation only
out of production, the supplying enterprise will nor-
mally be unwilling to assume the very substantial risks
involved unless it is assured of a large portion of any
production or profits realized. Under the other con-
tractual arrangements ezamined in this report, on the
other hand, the risks for the know-how-supplying enter-
prise which result from its fumnishing of the know-how
are relatively slight. )

165. Thus, while a2 mining company in an industrially

- developed country might be willing to furnish mana-

gerial services to an enterprise in an under-developed
country under a management contract for a fee consist-
ing of its costs plus 10 per cent of the receiving enter-
prise’s profits, the same company may be expected to
be willing to undertake the capital investment and the
risks entailed in a mineral exploration project in the
same country only for a much more substantial share of
the profits or production realized. )
166. Indeed, in many petroleum ventures, the risks

——

1 See supra, para. 74.
88 See supra, para. 144,
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have often been greater than a single international oil
company is willing to assume, and the result in many
cases has been the creation of joint participation
arrangements in which financial risks and marketing
responsibilities have been shared by a number of large
oil companies. Perhaps the best-known example is the
Iranian Consortium, which is composed of seventeen oil
companies from four countries.

167. In some of the under-developed countries there
has been a history of domination by foreign interests
of the exploitation of local mineral resources, and, even
in the absence of such a history, in virtually every
under-developed country there is strong popular senti-
ment against foreign domination of local mineral opera-
tions. In some cases this sentiment has resulted in
legislation reserving all mineral exploitation to the local
government or one of its agencies. In some countries,
arrangements have been made for local financing and
management of mineral exploitation with all profits
retained for local economic development; in others, the
dearth of local capital and know-how has led the govern-
ment to draw on foreign capital and know-how.

168. In resolving the dilemma posed to the govern-
ments of such under-developed countries by the desire
to maximize local control over and profit from exploita-
tion of local mineral resources and the peed for
foreign capital and know-how, the contractual arrange-
ments adopted betvieen local governments or their agen-
cies and foreign mineral enterprises have played a highly
important role in enabling a drawing on foreign capital
and know-how resources without impairing the local
government’s monopoly over exploitation and owner-
ship nf minerals.

169. .There is no fixed pattern in these arrangements
and what has been most evident has been a constant
groping towards variations which will best satisfy the
local government’s demands for increased local partici-
pation in the ownership and control of, and profits
from, mineral exploitation and the foreign company’s
demands for a profits margin commensurate with the
risks involved.

Common forms of agreement and their political sig-
nificance

170. Traditionally, the most common form of agree-
ment has been the so-called concession agreement under
which the foreign company is granted the exclusive
right to conduct mineral exploration and exploitation
within a specified area. The traditional concession agree-
ment, while it may provide for some participation by
local nationals or the local government in the operation
of the enterprise, none the less typically vests not only
complete managerial control, but also important rights
of ownership in the foreign enterprise. The concession-
aire obiains definite property rights of a possessory
nature in the surface areas covered by the concessions

and he becomes the owner of the minerals when they are
removed,

171..Thg scope of the rights granted the foreign
concessionaire has become a natural target for the

marked political and popular reaction in many under-
developed countries against domination by foreign
companies of the exploitation of local mineral resources.
In some cases this reaction has reached proportions
which have necessitated an abandooment of the
traditional concession agreement, which has become
intimately associated in the public mind with foreign
domination of mineral exploitation, in favour of other
more politically palatable contractual devices. The means
which have been adopted in 2 number of countries to
gatisfy at the same time both the compelling need for
foreign managerial and technical know-how and the
popular demand that mineral exploitation not be domi-
nated by foreign interests are contractual arrangements
which effect a divorce between management and owner-
ship by granting broad, but not unlimited, managerial
control to the foreign enterprise without concomitant
rights of ownership over the extracted minerals,

172. In these countries it is provided by law that zll
mineral deposits are the exclusive property of the State
and that all private exploitation is prohibited. For
example, in Mexico, under the Petroleum:Law of 29
November 1958, all petroleum deposits may be exploited
only by the official government agency, Petrdleos
Mexicanos (PEMEX), Under the Argentine Petroleum
Nationalization Bill, all deposits of hydro-carbons are
stated to be “tbe exclusive, imprescriptible, and inalien-
able property of the National State ™ znd all “activities
of the National State connected with the study, explora-
tion, exploitation, industrialization, transportation and
commercialization” of petroleum are reserved to
Yacimientos Petroliferos Fiscales (YPF), a govern-
mental instrumentality. Similarly in Iran, after the
nationalization in 1951, all rights to develop oil
resonrces were granted nnder the Iranian Oil Nationa-
lization Law of 1 May 1951 to the National Iranian Oil
Company (NIOC), an organization wholly owned by the
Government. Under the Mexican, Argentine and Iranian
legisiation, however, PEMEX, YPF and NIOC are
authorized to enter into contractual arrangements with
private enterprises, domestic or foreign, for the ex-
ploitation and development of mineral resources. Any
minerals extracted, however, are to be the property of
the governmental agency concerned.

173. The arrangements between YPF and various
foreign companies illustrate particularly well the role
which can be played by contractual arrangements which
divorce broad managerial control from ownership in
satisfying political and economic needs in those indus-
tries where foreign,domination gives rise to a sensitive
political issue,

174. Some of the contracts made by YPF are for
drilling - work over proved areas, under which the
companies concerned are paid for the work done on a
cost-plus basis, independently of the results achieved.
Here the arrangement is a pure management-technical
a.ssli{.stance contract, the contractor bearing no financial
ris

175. But in many cases the contract requires the
contractor company to finance exploration and devel-
opment operations and to bear the risk. Under these
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contracts, the company is assigned an area—the
areas range from pure exploration territory to semi-
proved or even proved territory—to explore and
devclop. The company has specific obligations regarding
the speed and amount of the work it must perform, the
object being to reach the maximum rate of production
consistent with sound technical practice as soon as reas-
onably possible.

176. The periods of the contracts vary from twenty
to thirty years. In most cases the contractor company
is required at intervals to surrender to YPF a certain
percentage of the territory assigned to it. Also, YPF is
to be kept closely informed of the operations as they
progress. But generally, apart from the power of YPF
to intervene if the work is not being carried out in
accordance with prescribed rules of sound operating
practices, the contractor company is free to operate as
it thinks best.

177. When oil is produced, it is YPF's property??
and in most cases the oil has to be delivered to YPF
at stipulated points, For its part, YPF undertakes to take
all the oil and to pay the companies in cash according
to the prices laid down in the contracts. These prices
vary from contract to contract, and in all cases pro-
vision is made for them to be adjusted upwards or
downwards proportionately to the rise or fall in the
average world price in certain predetermined markets
for crude oil of a comparable quality. YPF undertakes
to pay all royalties and taxes to which the contractors
would otherwise be liable, including import duties on
materials brought into the country for their operations.
These are taken into account in the amount YPF
pays for the oil. :

178. Some variations on this approach are involved
in an agreement, which provides that if production is
attained, YPF will authorize the foreign-controlled
company to hand over an amount of oil which is
equivalent, at world prices, to the cost of operation
(including depreciation, amortization, etc.) during
any one year to the company’s refining and marketing
companies in Argentina, In return, these companies are
required to pay the producing company for the oil at
world market prices. Thus the latter company's pro-
duction costs are paid for in oil which is retained by
its refining and marketing companies. After recouping
its production costs, it delivers 10 per cent of the
remaining production as a bonus to YPF until oil in
the amount of £1.5 million at world prices has been
delivered. Half the balance of the oil goes to YPF free,
and half to the refining and marketing companies, which
are required to pay for the oil at world prices.

179. The agreements between private companies and
PEMEX, the Mexican government oil monopoly, typi-
cally provide for the exploration and exploitation pro-
gramme to be carried out at the expense of the contrac-
tor, with payment to be made to him out of 50 per cent
of production until he recoups his investment, and

1 For example, one of the YPF agreements provides that the
foreign contracting company “ shall not be able to exercise any
right of ownership either over the oil extracted or over the land
forming the area of the contract, or over the subsoil ™.

thereafter an amount equal to an agreed percentage of
production, often between 15 per cent and 1§ per cent
for periods of between twenty and twenty-five years

180. Under the Iranian Consortium Agreement, the
two Consortium operating companies are empowered
to carry out all exploration, production and refining
operations within the concession area “on behalf of
Iran and NIOC™. Consortium trading companies have
the right to purchase from NIOC all oil produced and
refined by the operating companies, except for roy-
alty oil taken in kind and petroleum products required
for internal consumption in Iran. The agreement places
particular emphasis on the training of local personnel.®

181. Many of the differences between these agree-
ments arc related to the fact that in some of these
countries the oil is essentially used domestically (where
it can be distributed by the government oil agency,
such as PEMEX), while in other countries, especially
Iran, the oil is intended for export through the dis-
tribution channels of the foreign oil companies.

182. With the exception of the PEMEX arrange-
ments, which involve a considerable scaling down of the
share of profits realized by the foreign companies under
the traditional concession agreements, from the point of
view of substance some of these agreements do not
differ greatly from the traditional concessions. The
degree of control in the foreign companies may be
somewhat more limited, but the effective control and
the potential for substantial profit sought by the foreign
enterprise are present and, indeed, foreign companies
have apparently been quite willing to supply know-how
and capital under these contractual arrangements with
local government monopolies.

183. The formal differences between these arrange-
ments and the traditional concession arrapgements
which centre on the vesting of ownership of extracted
minerals and all rights of exploitation in the local
government monopoly are, however, of great political
and psychological importance. Through these agree-
ments it has been possible to develop a politically
acceptable and economically sound resolution to the
conflict between an unavoidable need for foreign cap§t31
and know-how and a prohibition against foreign
ownership and control.

184. Contractual arrangements of this kind, which can

= See W. Brudno, * Tax and Legal Aspects of Investment in
Mexico , in Proceedings of the 1960 Institute on Private Invest-
ments Abroad, The Southwestern Legal Foundation (Matthew
Bender & Co., New York, 1960), p. 428.

» Article 4(F) of the Iranian Oil Consortium Agreement
provides that the operating companies shall have the obligations:

“(4) To minimize the employment of foreign personnel by
ensuring, so far as reasonably practicable, that foreign personnel
are engaged only to occupy positions for which the Operaling
Companies do not find available Iranians having the requisite
qualifications and experience ;

“(§) To prepare in consultation with NIOC plans and pro:
grammes for industrial and technical training and education an
te co-operate in their execution with a view (o training Iranians
to replace foreign personnel as soon as reasonably .pracncablﬁ
and to affording Iranians every possible opportunity for o¢
cupying responsible positions in the operations of the Operaling
Companies ;"
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of course be tailored to fit virtually any set of special
circumstances, may be expected to become increasingly
more important in connexion with the effort to draw
managerial know-how and capital into enterprises owned
and operated by governmental agencies in under-devel-
oped countries, particularly in sectors in which local law
and public sentiment preclude ownership and control
by foreign interests.

7. ILLUSTRATIONS

185. In order to place the contractual devices dis-
cussed in this report in the perspective of the factual
context in which they operate, it may be useful to
examine, as practical examples of their utility, two
ventures in under-developed countries, one in the indus-
trial sphere and one in the extractive sphere. Both
of these ventures afford illustrations of the flexibility
and inter-relationships of the devices here discussed
and the role they can plan in channelling know-how into
the under-developed countries.

A. Industrial venture

186. An enterprise which is now one of the leading
producers of dyestuffs and pharmaceuticals in India was
established in 1947 primarily through the efforts of a
United States company, an Indian industrialist and the
Government of India.*® The Indian enterprise was from
the outset controlled by Indian interests. Initially, the
United States company owned 10 per cent of the
equity of the enterprise. In addition, the United States
company entered into an agreement with the local
enterprise under which it was provided, in part, that the
United States company would supply technical aata
and information with respect to plant layout, equip-
ment specifications and the organization required to
construct the plant and to purchase and install the
equipment; grant licences under its manufacturing
processes and provide necessary technical assistance,
including the services of a'chemist and staff; and
train technicians on behalf of the receiving enterprise.
The agreement provided for payment to the United
States firm in United States dollars of the latter’s costs
of providing all services supplied and, as compensation
for the licences and technical data, royalties in the
amount of 2% per cent of the “net sales value™ of
the products manufactured and sold by the re-
cipient enterprise, The agreement further provided that
the United States company would scll to the Indian
enterprisé, upon mutually agreed terms, chemicals of
its own manufacture required for the operation of the
Indian plants. The Indian enterprise was permitted to
use fb;_Uniled States company’s name' and goodwill in
adverusing, subject to the latter’s right to inspect the
manufactured products to insure their compliance with
its quality standards. Subsequent agreements covering
the manufacture of other products developed by one
of the United States company's subsidiaries have also
been entered into,

# This venture is described in detail in Joint Internationel
Business Ventures, Friedmann and Kalmanoff, i
University Press, 1961), pp. 380-392, —

187. In July 1948, the Indian company entered a
general agreement with a Swiss company covering the
collaboration of the two companies in the manufacture
of various pharmaceuticals and chemicals, each to be
covered by a specific agreement. The first product to
be manufactured by the Indian company under this
arrangement was sulfatheazole. The applicable specific
agreement provided for the construction by the Indian
company of the necessary manufacturing facilities and
for the furnishing by the Swiss firm of all.technical
information necessary in connexion with the construc-
tion and equipping of the plant and for a licence to
the receiving enterpriss 1o manufacture under the
secret processes concerned. Here the entire production
of the Indian licensee was to be purchased and marketed
by the Swiss firm. The agreement specifically provided
that the Indian company would not sell the sulfathea-
zole to third parties or through its own marketing faci-
lities without the consent of the Swiss company nd
subject to the payment to it of a royally to be agreed
upon. The agreement provided that the sulfatheazole
manufactured would be sold to the Swiss company or
its nominee at the full cost of production plus 15 per
cent, provided that the total price would not be un-
reasonably in excess of the delivered world price, in
which case the Swiss company reserved the right to
purchase elsewhere. If, moreover, the Indian company
could produce and deliver at a price computed in
accordance with the agreement which proved to be
more than 10 per cent below the delivered woild price
from other sources, the two companies would divide
the price differential in a proportion to be agreed upon.
The manufacture by the Indian company of other pro-
ducts of the Swiss company has becn covered by
subsequent specific-agreements.

188. In 1955, an agreement was entered into between
the Indian company, a British chemical company and an
Indian subsidiary of the latter, which provided for the
organization of a new joint venture company, owned
50 per cent by the Indian company and 50 per cent
by the Indian subsidiary of the British company, for the
manufacture of dyes. Subsequently, a technical agree-
ment was entered into between the British company and
the Indian joint venture company which provided that
the former would design the plant and equipment, super-
vise the construction of the plant, provide all information
necessary for the operation of the plant, and make
arrangements for the training of personnel for the
management of the operation. For this assistance, it
was to be paid the cost incurred by it in the design
work, ordering, inspection, shipping and erection of the
plant. No royalties were provided, but the joint venture
company agreed to make contributions to the British
company's research in the field in question in the
amount of 2 per cent of the net sales value of*certain
products produced and sold by the joint venture
company. It was also agreed that the British company's
Indian subsidiary would process and pack the joint
venture company's production as long as desired and
would be offered, subject to terms to be agreed upon,
::)_per cent of such production for purchase and mar-

tog.
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189. The day-to-day management of the Indian com-
pany involved in these various arrangements is handled
oy an Indian firm of managing agents, under a manage-
ment contract. This is a deviation from the normal pat-
tern of management contracts with enterprises of the in-
dustrialized countries, no doubt attributable to the fact
that a very substantial reservoir of mangerial talent has
been developed in India in the firms of managing agents
which have played a key role in Indian business for
many years. Under the twenty-year management con-
tract, the managing agent is vested with control over
the general conduct and management of the business
of the company, subject to the supervision and direction
of the board of directors. The managing agent is re-
presented on the eight-man board by two directors.
The agreement provides that the managing agent cannot
be removed during the term of the agreement unless
found guilty of fraud or wilful misconduct in manage-
ment of the business. The compensation received by
the managing agent consists of (1) reimbursement for
all expenses incidental to formation of the company
and incurred in the management of the business;
(2) Rs. 3,000 per month; and (3) a commission of
10 per cent of the net annual profits of the company.

190. Thus we find, in connexion with this suc-
cessful venture, contractual arrangements between the
know-how-receiving enterprise and three large compa-
nies in three different highly industrialized countries
under which technical assistance and information with
respect to plant design and construction, production
and marketing are made available, and licences to
manufacture under the technical processes concerned
are granted. )

B. Extractive venture

191. An illustration of the operation of some of the
contractual devices here discussed in the extractive
sphere is afforded by a $200 million venture for the
miniog of iron ore in Liberia. This venture involves the
channelling of capital from Canada, Sweden, the United
States and the Federal Republic of Germany and of
koow-how from Sweden and the United States into an
enterprise for extracting of Liberian iron ore, large
quantities of which will be shipped to the Federal
Republic of Germany and the United States for proces-
sing.

192, Undivided interests of 25 per cent and 75

per cent in the concession from the Liberian Govern--

ment are held respectively by a United States steel com-
pany and a Liberian company (50 per cent owned
by the Liberian Government) which have formed a
joint venture (in which their respective interests are
also 25 per cent and 75 per cent) to operate the
concession. The concession involves a feature which
distinguishes it from the traditional concession agree-
ment. The arrangement basically calls for a 50-50 split
of profits between the Liberian Government and the
foreign participants but, instead of obtaining its full
participation in profits through the payment of
royalties or taxes by the foreign concessionaires, the
bulk of the Liberian Government’s profit participation

—

results from its ownership of 50 per cent of the equity
capital of the Liberian company 3! which holds a 75 per
cent interest in the profits of the Joint Venture, The
Liberian Government’s 50 per cent participation in the
25 per cent of the joint venture profits to be received
by the United States stec] company is effected under 2
tax agreement providing for payment by the United
States steel company of taxes to the Liberian Govern-
ment at the rate of 50 per cent of its net profits.

193. The project is being managed by a Swedish
syncicate, consisting of six Swedish companies under
a mapagement contract with the joint venture partici-
pants. Under the management contract the Swedish
syndicate is granted supervisory control over all aspects
of the extraction operations, including all construction
work, in return for 2 management fee consisting of it

costs, plus, until commercial production commencss,

a fixed annual fee payable quarterly and, after pro-

duction begins, amounts payable monthly which are

geared to production.

194. All operations relating to the marketing of the
ore produced, including advising on proper production

and stockpiling schedules in the light of market con- |

ditions and handling all shipping arrangements are to
be managed by onec of the Swedish companies par-
ticipating in the syndicate under an agreement appoint-
ing this company as exclusive world-wide sales represen-
tative and providing for payment of a stated sales
commission. The scope of the discretion vested in the
Swedish sales representative is subject to the limitatioz
that it must act within a framework of general sales
policies, including a price range, approved by the
Liberian company and that long-term contracts must
be submitted to the Liberian company for approval.

195, Since virtually all basic utilities are lacking, 2
wide range of engineering and construction must be
carried out. In addition to designing and installing the
machinery and equipment required for the actual min-
ing operations, it is necessary to design and build 2
160-mile railroad from the deposit to the nearest harbour
where extensive port facilities must be constructed.
In addition, road, airport and storage facilities and entire
town sites must be designed and constructed. The civil
engineering is being handled by one Swedish company
and the mechanical and electrical engineering by
another, both of which are participants in the Swe-
dish syndicate. The construction of the port and other
facilities is being carried out by a Liberian subsidiary
of a large international construction company con-
trolled by United Stafes interests,

196. The deposit is estimated to contain 235 million
tons of high quality ore and up to 500 million tons of
indicated reserves. The major financing arrangements
include the sale of $50 million of 6% per cent first lien
collateral bonds due in 1980 to a government insti-
tution of the Federal Republic of Germany, the sale of

51 The Liberian Government owns o3¢ million class A shares
which are entitled to elect five directors. One million class B
shares, entitled to elect six directors, are owned by a Canadian
company, & majority of the shares of which are owned by the
Swedish syndicate which is managing the project.
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$30 million of 5% per cent first lien collateral bonds due
in 1980 to the Export-Import Bank of the United States
and the sale of $38 million of 6% per cent subordinated
debentures due in 1985 to the Swedish syndicate. Ship-
ments of ore are expected to commence in 1963.

197. This Liberian venture illustrates the role that
some of the highly flexible arrangements discussed in
the present report, including mineral exploitation agree-

ments, engineering and construction contracts and
management contracts, can play in marshalling capital
and know-how from industrialized countries, in this case
Canada, Sweaen, the Federal Republic of Germany and
the United States, for the carrying out in an under-
developed country of a mineral extraction project which
requires capital and know-how far beyond the capacity
of local resources,

CrarTer II

Incentive mensures

198. A wide range of measures designed to promote
the international flow of private capital have been
adopted by the governments of both capital-supplying
and capital-receiving countries. They include the pro-
vision of information on investment oppoitunities and
assistance in their implementation; the provision
economic and social overhead facilities and of supple-
mentary finance ; fiscal measures (including broad tax
concession schemes, import duty concessions other spe-
cial reliefs, and unilateral or bilateral provisions for the
avoidance of double taxation); and measures for the
protection of foreign investments, :

199. Incentive measures were discussed in detail in
the progress report.3? Recent innovations and changes
brought to the attention of the Secretary-General,
largely in response to his recent inquiry,’ are summar-
ized in the following paragraphs.¢

Information centres

200. Investment information centres are usually
designed to promote domestic investment as well as
to encourage the inflow of foreign capital. Where the
capital-receiving country has a development programme
which defines the particular role assigned to the private
sector, the centre will often have special responsibilities
for directing private capital to the industries, and even
specific ventures, contemplated in the plan, so as to
secure maximum benefits from available investment
capital. Thus, the Investment Promotion Bureau of
Pakistan, which was set up in 1959 with the object of
giving “maximum scope to private enterprise in the
development of the resources of the country”, has as
its main task “to promote foreign and local private in-
vestment in industry, with a view to realizing the tar-
gets of the country's development placs in the private
sector . The Bureau has distributed the Government’s
“Industrial Investment Schedule for the private sector
within the framework of the Second Year Plan"; this
Schedule lists in detail the different industries selected
and the investment contemplated in each of them. In
assisting the implementation of this part of the Plan, the
Bureau Wwill provide not only investraent advice and

18 E/3325 and Corr.1 and 2, chapters IIT and IV,
8 See annex I.

84 Measures for the ection of forei i
cussed in chapter IT1 bep;::r. ViR Lrmsstamiie g i

information but will alo receive and expedite all ap-
plications from potential investors for necessary permits,
facilities, etc.3

201. Similarl~ in Ghana the announced economic
development policy expressly recognizes the private
enterprise sector as one of five different sectors in the

. country'’s structure. The Industrial Promotion Division
of the Development Sccretariat not only gives advice
to prospective investors, but also examines and makes
recommendations on their projects, and co-ordinates
the activities of different ministries in providing tax
relief, licences, priority allocations, etc. The Division
provides these services not only to new investcrs but
equally to established investors, in recognition of the
fact “that one of the best ways to persuade pewcomers
to invest in Ghana is to eam the goodwill and appre-
ciation of investors who are already in Ghana ™.

202, The Development Centre of Ecuador, recently
established by the Government under an agreement
with the Inter-American Co-operative Development
Service, has important advisory and research fuactions
in economic development planning, and on that basis
is responsible for promoting domestic ard foreign in-
vestment in high priority fields. It secks out appropriate
investment opportunities, undertakes studies on the
adaptation of advanced industrial technologies to the
conditions prevailing in Ecuador and, generally, lends
technical and administrative assistance to prospective
investors in the establishment, financing and execution
of industrial projects.’”

203. The newly opened Indian Investment Centre,
sponsored by the Government with the help of funds
from the United States Technical Co-operation Mission,
will serve as “a catalyst for foreign investment”,
Under the Government's industrial policy, the develop-
ment of all industries not specifically assigned to the
exclusive or primary responsibility of the State is left
to the private sector and will be facilitated aud encow-
aged by the “Government in accordance with the

M Guide to Investment In Pakistan (Investmest Promotion
Bhl-liu;;wg!mutlry of Industries, Goverament of Palistan, Kars-
chi, , p. 1.

® Reply by the Government of Ghana to the inquiry of the
Secretary-General,

¥ Reply by the Government of Ecuador to the inquiry of the

General
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programmes formulaied in successive five year plans™.
In this connexion, it is the task of the Investment Centre
to disserninate information on relevant laws, policies
and proccaures and, generally, to advise and assist
investors on all matters relating to the establishment of
approved industrial enterprises in India. It will also
play a part in the encouragement of joint ventures
between Indian and foreign business men.?3

204. The Government of the Republic of China
advised the Sccretary-General in reply to his inquiry
that assistance to domestic and foreign investors is
provided by the Investment Service Group of the
Research Centre for Industrial Development Invest-
ments, which helps potential investors by answering
specific inguirics, and providing other facilities for their
undertakings. :

Supplementary finarce

205. International and regional financial institutions,
as well as national institutions established within the
capital-cupplying countries and development banks and
corporations established in under-developed countries,
are desioned to provide supplementary finance in con-
nexion with foreien (and domestic) private capital in-
vestments in under-developed countries.

206. A special type of national institution, which
started operations in 1960, is the Industrial Promotion
Corporation of Rhodesia and Nyasaland (IPCORN).
IPCORN is privately financed, but is government-
backed and is expected to play the part in the Federation
wnich in many other countrics is plaved by government-
sponsored development corporations. To this end, it
acts both as a financial institution and as an investment
centre. It will provide financing for industrial projects
out of jts subscribed capital and out of additional
funds it may borrow with the possibility of government
guarantees for borrowing from abroad ; it will give, es-
pecially to forcign investors, needed information and
advice on legal, economic and technical matters; and it
is empowercd to assist investors in their negotiations
with government agencies and private parties.3®

207. The year 1960 saw thc establishment of two
new regional institutions in Latin America: the Inter-
American Development Bank and the Central-American
Economic Integration Bank, The IDB became operative
on 1 October 1960, with total authorized capital
stock of $850 million, subscribed by twenty Latin
American countries and the United States. The Bank
has under considcration the possibility of supplement-
ing its financial resources by the sale of its bonds. It
also seeks direct private capital participaton in its
operations, and has obtained such participation by
private banks in the United States in its very first
financing project, in Peru. The Bank has indicated
its readiness to supply technical assistance to private
enterpriscs as well as to public bodies in the preparation,

* Reply by the Government of India to the iaquiry of the
Sccretary-General,

¥ Reply by the United Kingdom 1o the inquiry of the Secre-
tary-General.

financing and execution of projects including the making
of pre-investment surveys. In particular, the Bank may
directly provide or guarantee loan financing to private
enterprise or assist in the establishment, reorganization
and financing of national development banks and cor-
porations and put funds at their disposal for the finan-
cing of individual projccts.

208. One of the most important of these interme-
diate financial institutions which will enjoy the Bank's
technical and financial support is the Central-American
Economic Integration Bank, established by a multilat-
cral treaty between Guatemala, El Salvador, Honduras
and Nicasagua of 13 December 1960, for the financing
of public and private investment projects which will
serve the economic integration and balanced economic
development of the four countries.

Tax measures

209. Measures of capital-supplying countries. The
broad measures, discussed in the Progress Report,$® by
which most major capital-supplying countries have
reduced or even withdrawn their tax demands on
foreign income, apply equally to income from developed
as from under-developed countries.

210. The intervening period, however, has secen 2
number of measures adopted or put forward which tend
to favour foreign investments in the under-developed
countries over such investments in the industralized
countrics. In the case of the United States, the proposals
recently addressed by the President to Congress 4! are
designed, inter alia, to counteract the recent strains
on the balance of payments, by withdrawing some of
the most important tax incentives from investments in
the developed countries. Their retention solely for in-
vestments in under-developed countries is expected to
“enhance the relative attraction of investment in the
less developed countrics ™42

211, There arc two tax incentives which are pro-
posed to be limited to income from under-developed
countries : the more important of these is the privilege of
deferring United States tax liability on profits of foreign
subsidiaries until their repatriation in the form of divi-
dends ;¢ this privilege is particularly interesting from
the point of view of the capital-receiving country,
since by encouraging retention of profits it decreases
the demand for foreign exchange and promotes rein-
vestment and expansion. [t should, however, be noted
that the retention of the deferral privilege for income
from under-developed countries is to be limited to

¢ E/3325 and Corr.l and 2, paras. 135-145.

4 Qur Federal Tax System, Message submitted by the Pre-
sident to Congress on 20 April 1961 (Part III, Tax Treatment
of Foreign Income (Congressional Record, Proceedings and
Dcbates of the 87th Congress, First Session, vol. 107, No. 140,
House of Represcntatives).

4 Ibid., paras. 1 and 3.

O See Progress Report, paras. 138-139. As there explained,
previous legislative proposals had contemplated on the contrary
extending the deferral privilege still further, especially to profits
of qualified foreign branch operations (e.g. through the use of
so-called Foreign Business Corporations).
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income from direct (capital) investment, and would not
extend to income derived from the licensing of patents
ans know-how to foreign enterprises.

212. The other tax concession involved is the outright
exemption of ecamed income, within certain limits,
received by United States citizens during their residence
or extended stay abroad. The retention of this privilege
for such income eamed in under-developed countries
only should provide an added incentive for managerial
and technical specialists serving in these countries, es-
pecially where the latter in turn offer concessions against
their own tax or the salarics of such technicians.#

213. The Tax Amendment Act of 3 May 1961 of the
Federal Republic of Germany grants special tax privi-
leges on account of capital investments in under-devel-
oped countries if they qualif as “contributions to
economic development justifying special incentives ™.
Under this privilege, the investor may credit up to one-
third of the cost of the investment to a reserve which is
fully deductible from taxable profits in the year when the
investment is made. Beginning with the third subse-
quent year, the reserve is to be dissolved by adding
one-fifth of it to the taxable profits of each of the
following five years. A corresponding privilege is
provided for the purposes of the Fortune Tax.¢®

214, A similar development favouring investment in
under-developed countries is apparently taking place
in the United Kingdom. Here recent demands by the
business community for an extension of the general
tax deferral privilege, through a liberalization of the
Overseas Trade Corporation concept,*” were not accept-
ed by the Government. It instead has proposed to include
in existing and future tax agreements with under-
developed countries the so-called tax-sparing provision
under which the United Kingdom would allow as a
credit against its tax on income from the co-contracting
country not only the foreign tax actually paid thereon,
but also the amount of such tax which was abated as
a special investment incentive.#8 This provision has al-
ready been implemented in the tax agreement concluded
with Pakistan on 26 April 1961.

215. International Tax Agreements. Tax-sparing pri-
vileges had previously been included in a pumber of

“ This is the case, for example, in India and Pakistan (see
paras. 222-223).

% New g.\arapaph 34 (d) of the 1ncome Tax Law and para-
graph 19 (6) of the Company Profits Tax Law.

“ New paragraph 9 (a) of the Forrune Tax Law.

9 E/3325 and Corr.l &nd 2, para. 140. The liberalization
would have deferred the United Kingdom tax pot only—as at
present—on profits from direct (branch) operations abroad but
also on profits in the nature of dividends received from foreign
subsidiaries of the Overseas Trade Corporation, until the latter
in turn distributed these profits to its stockholders ia the United
Kingdom.

8 Budget Speech of the Chancellor of the Exchequer, 17 April
1961 (House of Commons, Parliamentary Debates, Weekly
Hansard No. 519, 17 April 1961, columns 811-812). In this
specch the Chancellor also proposed the extension of the
unilateral tax credit, currently given only for foreign central
government taxes, to taxes of foreign provincial and local
authorities ; this added privilege would be available with regard
to industrialized as well as under-developed countries.

recent income tax agreements between other countries.
These are the agreement signed on 5 January 1960
between India and Japan, which has already gone into
effect, and the traties concluded by the United States
with India on 10 November 1959, Isracl on 20 Septem-
ber 1960 and the United Arab Republic on 21 December
1960, which, however, have not as yet been ratified,
Tax-sparing is also proviled under the Isracl-Sweden
teaty of 22 December 1959 (ratified oa S June 1960),
though for dividends received by Swedish individuals
and for interest income only, since all other categories
of income derived from Israel which remain taxable in
Israel will be altogether exempt from Swedish tax.

216. The treaty between India and Japan, as well as
a treaty signed by India with Norway on 20 July
1959, embodies some of the significant departures from
the traditional pattern established in treaties between
developed countries which were described in the
progress report.# Thus, not only profits from forcign
branch operations (as in the traditional treaty scheme)
but income from capital (dividends, intcrest and royal-
ties) as well remain fully taxable at source, while relief
from double taxation is provided wholly through conces-
sions on the tax in the investor's home country—by
exemption in the case of the treaty with Norway and
by a credit under the treaty with Japan. Similarly, profits
derived in one country by a shipping company of the
other country are not wholly exempt in the latter, as
required in most other treaties ; instead double taxation
is avoided by a reduction in the tax claims of both
countries.

217. In addition to the treaties already mentioned,
general income tax agreements were further concluded
recently by Sweden with Isracl on 22 December 1959
and Tunisia on 6 September 1960, and by Pakistan with
Japan on 12 February 1959 and Switzerland on 30
December 1960. All these follow largely the traditional
pattern of such agreements, except that in the two
Swedish agreements dividends derived by Swedish com-
panies from the other country are exempt from Swe
dish tax.0

218. France concluded an agreement with Madagas-
car on 30 April and 8 June 1959 under which dividends
paid out of profits from the latter country are exempt
from the French proportional tax. An up-to-date table
of all general income tax agreements covering under-
developed countries and territories is contained in
annex IIL

Measures adopted by capital-receiving countries

219. Tax incentives continue to be offered by most
under-developed countries to attract forcign—and do-
mestic—capital into useful channels of investment st
Among the newly independent countries, Cameroun
adopted an Investment Code on 11 June 1960, which

@ E/3325 and Corr.l and 2, para. 143,

¥ In the case of Switzerland, the same rule applies, under
domestic Swiss law, in the case of dividends received from
qualified foreign subsidiaries

§t See also progress report, document E/3325 and Corr.l and
2, paras. 146-159. A selected list of relevant legislation is in-
cluded in annex II.
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classifies enterprises in four categories according to their
importance to economic development and varies tax
concessions accordingly. The latter may include a five-
year tax holiday to qualified investments with a deferral
of the depreciation charges, normally deductible during
that period, to the five-year period following the tax-free
years. For high-priority enterprises immunity from tax
increases may be guaranteed for up to twenty-five
years. This latter privilege is also provided under the
new Private Investment Law of the Ivory Coasts? and
—for a ten-year period covering customs and direct
taxes only—under the recent Foreign Investments Law
of Somalia.s

220. The Industrial Development Ordinance of 1958
in Nigeria broadens the tax holiday concept for
“ pioncer industries" by counting as part of the exemp-
tion period (which may go up to five years) only those
years during which taxable profits were eamed, thus
excluding from the calculation the years in which the
enterprise suffcred a loss—a liberalization which is
particularly interesting during the early years of 2 new
enterprise.

221. Several capital-receiving countries which have
had tax concessions in effect for many years proceeded
to revise their legislation in the light of the experience
accumulated in their operation. Thus, the 1959 revision
of the Isracli Law for the Encouragement of Capital
Investment was the third version of this legislation,
which had been introduced in 1950 and revised in
1955. The latest enactment “offers considerably greater
bencfits to investors, especially in regard to tax exemp-
tions and currency exchange regulations. The adminis-
trative machinery was also streamlined.” 54

222. The new legislation in Pakistan, which replaces
and broadens earlier provisions that had been suspended
as of 31 March 1958, is especially addressed to the
Second Development Plan in that it applies only to
undertakings e.tablished no later than June 1965, the
end of the Plan period. In order to qualify, industries
must be operated by companies with a minimum capital,
must be primarily based on Pakistani raw materials
and must set aside for expansion and development at
least 60 per cent of the profits earned during the tax
holiday. The tax exemption period is in principle four
years, and depreciation charges may be postponed until
after the expiration of this period. In addition, dividends
paid by companies enjoying tax holidays are exempt
from income and super-tax (totalling 45 per cent)
and remain subject only to the 15 per cent dividend
tax. Other tax concessions include a two-year tax exemp-
tion for the salaries paid to foreign technicians.ts

223. Similar tax concessions in India have also re-

¥ Law No. 59-134 of 3 September 1959, article 6.

8 Law No. 10 of 18 February 1960, article 13.

8 Law for the Encouragement of Capital Investments, in-
troduction, p. 3 ; published by the Investment Centre, Ministry
of Commerce and Industry, Jerusalem, 1959,

& See Guide 10 Investment i1 Pakistan (Investment Promotion

Bureau, Ministry of Iodustries, Government of Pakistan, Kara-
chi, 1960, p. 1.

cently been expanded®® by a reduction in the tax on
dividends paid by non-subsidiary Indian companies to
foreizn campanies from 63 per cent to 50 per cent; the
tax on dividends paid by Indian subsidiaries to foreig
parent companies had earlier been reduced from 63 per
cent to 30 per cent. Special concessions are provided
in the 1961 Finance Bill for royalties payable to foreign
suppliers of patents and know-how to Indian enterprises,
through the reduction of the tax from the ordinary rate
of 63 per cent to 50 per cent. These various reductions
are particularly valuable for recipients in those major
capital-supplying countrics which allow foreign income
taxes to be credited against their ovn taxes on the
foreign income. Since the reduction *ill bring the
Indian tax down to a level close to that prevailing in
most of these countrics, the latter can now be fully
absorbed by the tax credit, so that foreipn capital and
know-how can be su.plied to ludian enterprises at 2
tax cost which will rot constitute an effective Lurcea
on the recipicat. The sune purpose is served by the
extension, in the 1961 Finance Bill, of th: exemption of
the remunerati-n of foreign technicians to a maxi.aum,
in certain cases, . five fiscal years.

224. The Republic of China, which had had carlier
investment legislation since 1954, acopted a mew
Statute for the Encouragement of Investment on 3l
August 1960 which, inter alia, extends the tax holiday
period from three to five years, reduces the biciness
income tax, gives tax privileges to certaia types of sav-
ings and investment in industrial shares, and provides
for the periodic revaluation ¢ fixed assets.5? Similar
periodic revaluation privileges are contaiped in the
new industrial promotion laws of Bolivias¢ and Chile**
under which qualified enterprises may in addition secure
an assurance against increases in direct taxe~ (wl.:ther
by law or by regulatory interpretation), and various
concessions against existing taxes.

225, Guatemala also replaced an earlier Invest nent
Promotion Law of 1947, which had been modified in
1952, by a new Law % which grants broader concess.ons
against import duties and dircct taxes for up to ten
years, but carefully controls allocation of these tax
privileges by requiring a technol~gical and e-onomic
analysis of the potential value and efficiency of every
investment proposal.

226. The new Peruvian Industrial Promotion Law
seeks to stimu'ate investment in the less developed
regions of the sountry by steeply graduating the tax
concessions according to the place where the new enter-
prise is to be established. Tax concessions available are
quite broad and may extend to direct and indirect central
and local taxes. Limited tax holidays as regards import

¢ Reply by the Goveroment of India to the inquiry of the
Secretary-General.

57 Reply by the Government of the Republic of China to the
inquiry of the Secretary-General,

# Investment Promotion Law of 16 December 1960.

# Forcign Capital Investment Law (Decree-Law No. 258 of
30 March 1960).

© Industrial Promotion Law (Decree No. 1317) of 30 Sep-
tember 1959.

81 Industrial Promotion Law (Law No. 13270) of 3U Novem-
ber 1959. :
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duties and income taxes are also available under new
laws in Burma 2 and Thailand.¢3

227. It may be interesting to note that more ad-
vanced capital-importing countries also use tax incentives
to attract foreign capital though chiefly in order to
direct investment into a particular type of favoured
activity. Thus, Ireland informed the Secretary-General,
in its reply to this inquiry, that companies engaged
in manufacture for exports will, in addition to con-

4 Union of Burma Investment Act (Law No. 41) of 1959.
% Industrial Investment Act of 17 October of the yzar 2503
of the Buddhist Era (1960).

cessions on local taxes, receive full exemption from
income and profits taxes for ten years with a reduc-
tion in these taxes for an additional - five-year
“tapering off” period. This exemption is extended
until 1983 for export industries established in the Shan-
non Free Airport area. This directional tax incentive,
which is quite closely defined in its scope of apnlica-
bility, may be considered characteristic for the use of
the tax incentive technique in the more advanced tax
systems, as discussed in the progress report.s

% E/3325 and Corr.] and 2, paras. 157-159.

Caarter 111

Measures for the protection of foreign investments

1. INTERNATIONAL CREDIT INSURANCE

228. At its fifteenth session, the General Assembly
requested a report on the feasibility of extending
the scope of existing national credit insurance institu-
tions, of creating new institutions or arrangements of
this kind and of establishing international credit insu-
rance organizations.$s During the discussion in the
Second Committee ¢ which preceded the adoption of this
resolution, it was made clear that its sponsors were con-
cerned with a gap in the existing range of facilities for
the foreign private financing of economic development,
namely, the granting of medium- and long-term (ic.,
upwards of five ycars) loans not tied to purchasss from
any particular country.

229. Most countries exporting manufactured and
capital goods operate export credit insurance schemes
covering short- and medium-term credits tied to export
sales. Some of the schemes have recently been expanded
to provide coverage for medium- and long-term loans
granted by financial institutions, which are, however,
still tied to purchases of equipment in a particular coun-
try, if not from a specifically named firm.#? In addition,
a few countries make available to private investors faci-
lities for the insurance of equity investments,®8 and under
at least one of these schemes (the United States Invest-
ment Guaranty Program) insurance is also available for
loans, though it appears that little use has been made of
this provision. But no national or international schemes
for the incurance of untied medium- and long-term
credits exist at present, still less any form of guarastee
for bond issues of under-developed countries.

A. Existing national credit insurance schemes

230. Government operated or controlled export
credit insurance schemes exist in most of the major
industrial countrics and in a few of the less industralized
m:chneral Assembly resolution 1523 (XV) of 15 December
o bfﬂcia! Records of the General Assembly, Fifteenth Ses
sion, Second Commiltee, 706th meeting.

¥ See below, sub-section A.

“ See section 2 of the present chapter, paras. 269 ef req.

countries.® These schemes have been reviewed in con-
siderable detail in a study by the United Nations Eco-
nomic Commission for Europe published in Scptember
1960.7 The following paragraphs therefore refer chiefly
to developments since that date.

231, Under the “ordinary " schemes of most western
European countries export credit insurance cover is avail-
able for commercial, political and transfer risks for
between 70 and 90 per cent of the total value of the
transaction. This cover may be extended for periods of
up to five years, though it would appear that in most
western European countries the bulk of insurance
policies written are short-term, for periods of eightcen
months or less. Since 1959, however, the period for
which insurance cover is available has been extended in
a number of countries.

232, In July 1959 the Federal Republic of Ger-
many adopted a *“capital export™ scheme for the in-
surance of longer-term credits (up to ten and, excep-
tionally, fifteen years) against non-commercial risks, and
since then several other countries have extended the
period for which coverage is available.

233, In July 1960 the period for which insurance
cover could be obtained under the Austrian scheme
was extended from five to eight years by allowing for
a three-year “ production period .7t

234, In October 1960 the United Kingdom Govern-
ment announced that in fuwre the Board of Trade’s
Export Credits Guarantee Department (ECGD) would
“insure credit on longer terms than the normal maximum
(of five years) in particular cases where this is neccssary

® Among the countries in which export credit guarantee in-
surance schemes are known to exist are Austraha, Austria, Bei-
gium, Canada, Denmark, the Federal Republic of Germaay,
France, India, Ireland, Israel, Italy, Japan, the Netherlands,
Norway, Spain, Sweden, Switzerland, the Unioa of South Africa,
the United Kingdom and the United States.

" = A Note on Recent Developments and Problems of Ex-
port-Credit Guarantees (with special reference to Western
Europe) ™ Unired Nations Economic Bulletin for Europe, vol. 12,
No. 2, September 1960,

™ Reply by the Government of Austria to the inquiry of the
Secretary-Genenl.
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to allow a United Kingdom exporter to match terms
offered by a forcizn competitor...with official sup-
port".72 A few months later, in April 1961, it was
announced that the ECGD would henceforward guaran-
tec loans made by financial institutions (including banks,
insurance companies and pension funds) to “credit-
worthy overseas purchasers™ for periods longer than
five years, the procceds to be used for making payments
to United Kingdom exporters. This scheme is intended
to provide finance for large capital projects costing
more than £2 million ($5.6 million), and will not be
available for smaller loans except loans for the purchase
of ships.™

235. In February 1961 the Government of Italy
adopted a new export insurance law extending the
coverage on contracts for work abroad by Italian con-
struction enterprises,” Further legislation to provide
guarantees for credits of up to ten years’ duration grants
ed by financial institutions is currently under con-
sideration.?s

236. The Government of France had recently decided
to cxtend in certain cases and under certain conditions
the term for which commercial credit insurance is avail-
able from five to ten years.™

237. There is no institution in the United States
comp:rable to the export credit guarantee organizations
found in most western European countries, Some
incurance facilities are made available by the Export-
Linpozt Bink which, however, greatly reduces the need
for expornt credit and insurance facilitics by the provision
of long-term loans and lines of credit to banks abroad
to finance the purchase of capital goods and commodities
from the United Siates. Until recently, the Eximbank
would only guarantce medium-term (not short-term)
transactions against commercial and political risks under
its “comprehensive guarantee™ system or, in certain
cases, by buying for cash from the exporter up to 85
per cent of the financed portion of the transaction.

238. Short-term (180 days or less) export credit
guarantees were first made available through the
Eximbank in May 1960. Coverage was restricted to
political risks, as it was held that adequate facilities for
the insurance of commercial risks were available through
private sources. In March 1961, as part of “a new
export financing and guarantee program designed
to place American exporters on a basis of full equality
with their competitors in other countries,”?? it was an-
nounced that comprehensive short-term  guarantees,
covering all types of business and non-bnsiness risks,
would henceforward be made available. The policics
will be written by private banks and others offering

** Speech by the President of the Board of Trade quoted in
The Economist, 29 October 1960,

" The Times (London), 13 April 1961,

* Law No. 68 of 17 February 1961.

% Reply by the Government of laly 1o the inquiry of the
Secretary-General ; sce also para. 243 below,

‘8 Official Records of the General Assembly, Fifteenth Ses-
sion, Second Commiittee, 706th meeting, statement by the re-
presentative of France,

7 Export-Import Bank of Washington, Press Release No. 733
of 24 March 1961,

financial assistance to exporters, which will them-
selves be issued guarantees by the Eximbank.

239. At the same time, the Bank announced an
extension of its medium-term export financing and
insurance facilities, In future, financing and insurance
will be available for exports of semi-finished goods
and consumer durables at medium-term, and for goods
held, exhibited or leased abroad. Advance commitments,
where appropriate, may also be obtained to place United
States sellers of equipment and contractors for services
in a competitive bidding position with foreign sellers
and contractors. The Bank will also offer, for the first
time, financing and guarantees for equipment, sold to
public as well as private oil companies.

B. The possibility of extending the scope of exist-
ing national credit insurance institutions and creat-
ing new national institutions

240. As noted above, several of the most important
national credit insurance schemes have recently under-
gone or are currently undergoing substantial extension
and modification. But the existing schemes and those
under contemplation still fall short of the needs of the
under-developed countries in two main respects:

(@) Under-developed countries may require credits
for periods up to twenty years, while insurance is
currently only available, in a limited number of cases,
for periods up to ten or fifteen years;

(b) Under-developed countries require untied credits
that can be used for purchases in any country.

241. It is generally accepted by the members of the
Berne Union? that the maximum period for which
export credits should be made available is five years.
Recently, however, as noted above, government-owned
or sponsored export credit insurance agencies have show
themselves increasingly ready to insure credits extended
for more than five years. One of the results of this
export credit insurance “race"—which has affected
the extent of coverage available and the type of risks
covered as well as the period—has been to bring about
an increasing degree of standardization among existing
insurance schemes, and to oblige new schemes to match
if not exceed the range of facilities offered elsewhere.
Thus the Government of Italy has indicated that one of
the objects of the draft »xport insurance law presently
under discussion is to consolidate existing export credit
insurance provisions and bring them into line with the
schemes in operation elsewhere.s®

242, This extension and broadening of the terms on
which export credit insurance is available raises the
question of the availability of the underlying credits.
Few exporters are likely by themselves to be able to
extend credits for ten years or longer, and a financial
intermediary would have to take over the claim. In

™ [bid.

™ An international organization of export credit insurers in
which all the main export credit insurance institutions are re-
presented, with the exception of the Export-Import Bank, which
har the status of an observer.

80 Reply to the Secretary-General's inquiry.
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most capital-exporting couatries, however, it might be
difficult to raise a sufficient volume of five- to twenty-
year credits from private financial institutions on terms
acceptable to the under-developed countries, even with
a government guarantee, It therefore appears likely that
any general shift towards the longer-term financing of
exports of capital goods would probably be accompanied
by the establishment of new finanmcial institutions.
These institutions, which if not government-owned would
presumably operate under government guarantees, might
adopt policies similar to those of the Eximbank, which
not only finances individual export transactions but also
grants to foreign governments of enterprises lines of
credit for purchases of United States goods.st

243, The provision of guaranteed export finance
through special institutions would go some way towards
“untying™ credits internally. It would not, Lowever,
affect the existing competition betwecn different export-
ing countries. Uncontrelled competition among suppliers
of capital goods wih respect to the terms on which
export sales are financed is not of unmixed advantage
to importers, as it distorts the normal competitive pattern
of export markets and may ultimately result in an
increased external debt barden. The provision, as
envisaged by the sponsors of the General Assembly
resolution, of an untied “international™ line of credit,
available to private and public importers in under-
developed countries for the purchase of capital goods
from any supplying countries, would have considerable
advantages for under-developed countrics. On the ex-
porting side it must be borae in mind that, while
excessive international competition in export credit
finance may have undesirable external and internal
effects, the existing export credit guarantee schemes
have all been established to promote the expansion
of the individual countries® exports, and are not readily
adaptable to multilateral purposes. One step in the
direction of multilateralization may be taken by Italy
in connexion with the above-mentioned draft legislation
(para. 235) for the insurance of ten-year export
credits which would be made available to developing
countries on a multilatereal (untied) basis so as to fa-
cilitate Italian participation in international financial
consortia : a special provision of the new scheme would
permit Italian insurance companies to co-operate at the
international level with similar foreign institutions for
the d::o-insurancc and re-insurance of these multilateral
credits, .

C. The internationalization of credit insurance

244, Loans and lines of credit provided or guaran-
teed by governmental institutions in the capital-supply-
ing countries are likely to continue to be the main
source of finance for imports of capital equipment by
the under-developed countries. There is already sub-
stantial private participation in official multilateral and
governmental loans (c.g, in the early maturities of

* Thus, the further Iialian export insurance legislation pre-
sently under consideratinan (sce para. 235 above) would make
provision for the granting of credits to foreign governments and
banks by Medio Credito, a2 government financial institution.

IBRD loans, finance supplied by United States pri-
vate institutions in conjunction with Eximbank loans,
etc.); it is, however, appropriate to inquire whether it
is possible to create an international insurance scheme
which would attract a larger volume of private capital
for the provision of medium- to long-term equipment
loans for development.

245, It has been pointed out above that existing
export credit insurance schemes have all been established
to promote the exports of particular countries, and thus
do not readily lend themselves to multilateralization.
In apy truly multilateral export scheme the initiative in
obtaining the insurance and the underlying credit would
shift to the importer. This approach is common to the
several schemes for the multilateralization of export
credits and export credit insurance schemes that have
recently been proposed .8t

246, The creation of am export (or import) credit
insurance scheme presupposes that broad agreement can
be reached on highly complex problems of financing,
coverage, rates, etc. The problem of the provision of
the upderlying credits on reasonable terms also remains.
A first approach to the solution of these problems may
be made within the framework of existing regional or-
ganizations. The Executive Secretary of the United Na-
tions Economic Commission for Europe has initiated
expert consultations on this subject (sce paragraph
272 below). Within the European Common Market a
group for the co-ordination of policy on credit insurance
has already been established. This group will attempt to
formulate suggestions on how the member states of the
Community could harmonize their export credit insu-
rance, financial credits and investment guarantees in the
light of the Berne Union rule, and will seck suitable
means to encourage the multilateral handling of the
financial resources placed at the disposal of the develop-
ment countries.8?

247. The extension of any such international credit
insurance to the insurance of bond issucs, which has
been sometimes discussed, would present additional
problems, especially where these issues were not tied
to specific investment projects. However, the success-
ful establishment of a nwltilateral credit guarantee
scheme, even if restricted at first to the insurance of
credits granted by groups of countrics for specific
projects, would represent a step towards the revival of
the international bond market. In fact, the propasal for
a regional International Guarantee Fnnd, prepared by the
Economic Committee of the Council of Europe con-
templates the extension of what is essentially an invest-
ment insurance scheme to the insurance of sccurity issues
of African public bodies (see paragraphs 273 et scq.
below).

" See, for example, Segré, C., Medium-Term Export Finance
in the Banco Nazionale del Lavoro, Quarterly Review, lune
1958, and Errezero, Export Credits tan Under-Developed Coun-
triet on a Multilateral Basis, op. cit., September 1959. Errezero
describes his proposal as an * import credit insurance scheme ™.
A proposal by Mr. X. Zolotas, Governor of the Bank of
Greece, has also received attention.

* Bulletin of the European Economic Co.nmunity, October/
November 1960, p. 31,
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248. Within the United Nations u carcful study would
be nceded of the technical problems involved in the
establishment of an international credit insurance scheme,
and in particular of its relationship with medium-term
export credit insurance and equity investment insurance
schemes. A survey of the views of capital-supplying
and capital-receiving  countries  regarding  possible
schemes is nceded before a more substantial report can
be submitted to the Economic and Social Council, on the
basis of which it might consider whether any action by
it 10 promote an international scheme on a regional or
worldwide basis would be practicable or desirable at this
time.

2. ADJUSTMENT OF DISPUTES RELATED TO PRIVATE
INVESTMENTS

249. The progress report submitted at the twenty-
ninth session of the Council discussed the manner in
which fears of expropriation and of lesser non-business
or political risks might act to deter foreign enterprises
from taking advantage of promising investment oppor-
tunitics in under-developed countries.®™ The intervening
period has scen increased attention paid by govern-
ments and the investing community to this element in
the so-called investment climate of under-developed
countrics and to ways and mcans of strengthening
investors® confidence. Efforts in this respect are dirccted
on the one hand to providing adequatc assurances
against the occursence of the apprehended non-business
risks, and on the other to opening effective means of
redress to the investor whose rights or assets have been
imparicd by a political act. These two approaches are
closely interrelated, since the effectiveness of assurances
—and thus their value in the eyes of potential investors
—is greatly strengthened by their enforceability, while
the cffectiveness of means of redress for the impairment
of investors” rights depends in good measure on the
manner in which these rights have been defined and
cstablished.

Assurances against the occurrence of risks

250. In discussing the different methods by which
such assurances may be given, reference was made
in the progress report to those which are pranted
unilaterally by governments of capital-supplying
countries or of capital-receiving countries, as well as to
those which are included in bilateral or multilateral
instruments concluded or contemplated between the
various governments,

251. There is no question but that recently the
unilateral and bilateral approaches have made con-
sidcrable headway. In their response to the Sccretary-
General's inquiry, several governments emphasized the
assurances proffered to forcign investors. The Govern-
ment of Ecuador drew attention to the fact that nationa-
Jization of industry required prior indemnification. The
Government of India stated that it * does not propose,
as a matter of policy, o nationalize any industry mercly
for the sake of nmationalization™ and affirmed that its

*t E/3325 and Corr.1 and 2, paras. 170-173.

policy is still governed by the Prime Minister's 1949
statement in Parliament that: "“If any foreign concern
is compulsorily acquired, Government will pay com-
pensation on a fair and equitable basis.”

252. The Government of Pakistan restated its earlier
announcement that it “has no intention of nationalizing
industries involving foreign investment. Should circum-
stances or an cmergency nccessitate nationalization,
just and fair compensation will be paid in the cur-
rency of the country from where the foreign invest-
ment originated "% The promulgation of a Foreign In-
vestment Law which would presumably incorporate these
assurances is currently under consideration 58

253. Other governments referred to assurances in-
corporated in their investment legislation. In the
Republic of China, the scope of these assurances depends
on whether the foreign investor holds a majority or
minority interest in the protected enterprise: in the
former case the law contains an outright commit-
ment against any nationalization or expropriation of
the enterprise for the first twenty years of operations;®
in the latter case there is no such undertaking, but the
foreign investor is assured of reasonable compensation,
if the enterprise is nationalized or expropriated “ because
of national defence needs .88

254. Similar assurances arc contained in the new
investment laws recently adopted by a number of coun-
tries in various regions of the world. Thus the Invest-
ment Law of Burma provides assurances against nationa-
lization of a new enterprisc during its first ten to
twenty years. Compensation of a nationalized enterprise,
moreovcr, is to be paid in the currency of the original
investment.? Under the Bolivian law qualified foreign
investments may in principlec not be expropriated;
if in exceptional cases, and for rcasons of superior
national interest, such expropriation becomes unavoid-
able, it may be effected only after the investor has
been rcimbursed in the currency in which the invest-
ment was originally made.®® The Investment Law of
Guinea generally assures foreign investment against
“all spoliation” and provides that where it has to be
taken over by the government because of “ vital necessity
for the national economy”, the price to be paid will
be “freely agreed by the parties™.9

255. Ttz Somali Foreign Investment Law provides
guarantees, especially for non-discrimination and for a
limitation of the admissible cases of expropriation.®
Disputes which cannot be settled by negotiation are
to be arbitrated, the umpire, in case of disagreement,

s Statement of Industrial Policy of 20 February 1959,
published in Investment opportunities in Pakistan, p. 91 (issu
by the Investment Promotion Bureau, Ministry of Industries,
1960).

* Ibid., p. 19.

*7 Law on Investment by Foreign Nationals of 14 July 1954,
as amended on 14 December 1959, article 15.

2 jbid., article 14.

#3 Law No. 41 of 1959, articie 6.

# Law of 16 December 1960, article 3.

ot Investment Code (Ordinance 24) of 11 May 1960, article 4.

» Forcign Investment Law (Law No. 10) of 18 February
1960, article 15.
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being selected by the President of the Court of Justice
of Somalia.® The new Thai Promotion of Industrial
Investment Act, which applies to both domestic and
foreign investments, contains a flat guarantee against
nationalization for approved investments$¢

256. The status of foreign investments constituted
the subject of a policy speech made by the President
of Ghana on 9 October 1960.%5 Pointing to the role
assigned to the private sector in the Government's devel-
opment programme, the Presidert rejected the possibi-
lity of nationalizing foreign enterprises, and added that
the need to encourage foreign investment required a
guarantee of a reasonable return on such investment.
To this statement he added an invitation to foreign
firms to submit suggestions on measures which they
would consider appropriate to ensure the safety of their
investments. 1f a mutually satisfactory arrangement
should be worked out in response to this invitation, this
direct approach by a povernment to the foreign invest-
ment community, established in, and familiar with the
conditions and institutions of, the country, might well
set a significant precedent for future handling of this
difficult issue.

257. Where a government sceks to proffer assurances
to foreign investors, much may depend on the form in
which they are made. A formal policy statement issued
by a government enjoying stable popular support
undoubtedly will be given considerable weight by
potential investors. Additional strength is  leat
these assurances where they are laid down in national
legislation or in individual investment contracts, mot
only because the rights involved are more often defined
with more detail and precision in such legal instru-
ments, but also because governments, and especially suc-
cessor governments, will consider themselves more sure-
ly bound by such instruments, and domestic courts will
find them more readily enforceable, than policy state-
ments. This enforceability, as pointed out above, is
indeed an important factor in the evaluation of such
assurances by the investor,

258. For the same reason, special interest attaches to
the inclusion of these assurances in treaties under which
the protection pledged to foreign investors by the sig-
hatory povernments becomes enforceable in inter-
national law. Such treaties whose provisions were
¢xamined in the progress report % have been concluded
Wwith under-developed countries by the United King-
dom, the United States, the Federal Republic of Ger-
many and, more recently, Japan. Recently the number
of agreements of this type has been greatly increased.
Among the new agreemenis which must be added to
the list contained in the progress report are the
Treaties of Friendship and Commerce concluded by
Japan with the Philippines on 9 December 1960 and
with Pakistan on 18 December 1960, the Treaties of
Amity and Economic Relations concluded by the United

tates with Muscat and Oman on 20 December 958

" Jbid., article 16.

™ Law of 17 October 1960, Section 18 (2).

¥ The Financial Times, London, 10 October 1960,
™ E/3325 and Corr.l and 2, paras. 187-190,

and with the Republic of Viet-Nam on 3 April 196197
and the Treaties for the Promotion and Mutual Pro-
tection of Capital Investments, concluded by the Federal
Republic of Germany with Pakistan on 25 November
1959, with the Federation of Malaya on 22 February
1960, with Greece on 23 March 1961, with Tozo on
16 May 1961 and initialled with Iran on 28 February
1961. The Government of Pakistan bas stated in its
reply to the Secretary-General's inquiry that it is
“endeavouring to negotiate with other countries bilateral
agreements for the protection of foreign investments ™.

259. While the conclusion of this substantial number
of treaties, largely in the course of one year, demonstrates
the vitality of the bilateral approach, the number and
geographical scope of such bilateral agreements is
bound to remain limited for quite some time to come.
As a result, interest has contipued to be shown in the
possibility of negotiating a multilateral charter for the
protection of foreign investments. Three charter pro-
jects are currently under active consideration, two before
regional inter-governmental organizations, the Organi-
zation for European Economic Co-operation and the
Council of Europe,** and one within a non-governmental
group, the Parliamentary Group for World Govern-
ment.*® All threc proposals are still in a rather prelimi-
nary stage. Only one, the Draft Convention oa the
Protection of Foreign Property of the Organization for
European Economic Co-operation has, in fact, been put
into the form of a treaty text. The other two consist of
reports outlining the basic features which are to be in-
cluded in the proposcd conventions.

260. All three proposals agree that the convention
should be limited to the formulation of a few general
rules considercd basic for the protection of foreign
investment. These gencral rules, morcover, are sub-
stantially the same in all proposals—namely, they relate
to respect for contracts and agreements, non-discrimi-
nation and payment of full and transferable compen-
sation in case of a taking of the investor's property.

261, There is one important difference between the
projects : while the draft of the Organization for Euro-
pean Economic Co-operation is designed solely for the
protection of forcign investments, the reports of the
Council of Europe and the Parliamentary Group for
World Government would combine assurances to for-
eign investors with an affirmation of the rights of the
capital-recciving countries to adopt safeguards against
outside interference and to exercise appropriate controls
over the operation of forcign enterprises.

262. Because of the intentional limitation of the
substantive provisions to what arc considered to be
minimum assurances, an important role is assigned in

*! See also paragraphs 269 and 270 below concerning agree
ments concluded under the United Siates invesiment guarantee
insurance scheme.

% Sce the Report on an [nvestment Statute and a Guarantee
Fund Against Political Risks prepared by the Fconomic Com-
mittee of the Consultative Aswsembly (document 1027, 8 Sep-
tember 1959) und resolution 211 on the development of Africa
adopted by the Consultative Assembly on 17 September 1959,

" A World Investment Convention, prepared by the Com-
mission on a World Investment Code, July 1959,
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all three projects to the estatlishment of arbitral pro-
cedures for the settlement of disputes arising between
the investor and the government of the country of in-
vestment, In addition, the Parliamentary Group for
World Government report contemplates the preparation
of a series of additional standard clauses (dealing with
such matters as repatriation of capital and profits,
employment of aliens, scope of foreign capital control
and participation in domestic enterprises) which gov-
ernments could adopt bilaterally or on which they and
the investors could draw in the formulation of individual
investment contracts.

263. Clearly, if any kind of effective charter is to
be adopted, its substance could hardly be reduced to
less than what is proposed in these three projects. Yet,
the fact remains that so far very little progress has been
made toward the implementation of these—or earlier—
proposals (see document E/3325, paras. 191-199).100
What is more, the two inter-governmental projects have
been prepared by regional organizations of developed
countries: no doubt these governments of neighbouring
countries which enjoy a common high level of develop-
ment and have closely similar private enterprise patterns
may find it easier to reach broad agreement on the
provisions of such a charter than a world-wide selection
of countries with widely varying economic structures
and approaches. Indeed, while a multilateral charter
will more effectively and more promptly secure the
forcign investors’ rights laid down in it than a gradually
expanding system of bilateral investment treaties, the
former's chances of acceptance are correspondingly
reduced as the geographical net is sought to be spread
more widely. Thus the draft Charter of the Organization
for European Economic Co-operation, which is the only
fully formulated project, is initially to be brought into
operation only as between the European member coun-
tries of the Organization, with the expectation of sub-
sequent accession by under-developed countries,

264. The Council of Europe’s outline similarly has
been prepared by representatives of European govern-
ments only, though the actual charter is to be for-
mulated at a Conference on African Development which
would bring together both developed (European) and
developing (African) countries.19!

265. The difficulty is generally understood to be
not of disagreement in principle on the part of capital-
receiving countries with the basic rules incorporated in
these proposals—most of them indeed have consistently
abided by them—but, rather, one of political reservations
regarding formal commitments on the conditions of
private foreign investments, especially when it comes to
assuming fixed long-term commitments generally toward
investors from all capital-supplying countries. If this
understanding is correct, a first conclusion would be to

1@ It is understood that the draft of the Orgenization for
European Economi¢ Cc-operation is being studied by its Com-
mittee for Invisible Transactions. The proposal of the Council
of Europe is under consideration before its Council of Ministers,
which in the meantime also transmitted it to OEEC.

1 Recommendation 223 (B.1) on the development of Africa,

adopted by tke Consultative Assembly on 18 January 1960.

expect that such charter proposals, rather than to mature
into full-fledged multilateral treaties, would more read-
ily serve as models for the conclusion of specially
tailored bilateral investment treaties, such as those
mentioned above (para. 258) or for the drafting of in-
dividual contracts between governments and private
investors who offer to establish enterprises of value to
the country’s economic development programme.

266. Significantly, this appears to be, in certain re-
spects, the approach followed in the report of the Par-
liamentary Group for World Government.192 It has also
been the cxpressed role of the International Code of
Fair Treatment for Foreign Investments, which was
drafted by the International Chamber of Commerce
in 1949,103 and which is about to be revised and reac-
tivated upon the recommendation of the International
Businessmen’s Conference held under the Chamber's
auspices at Karachi, Pakistan, in December 1960 as “a
forum for a frank exchange of views” between capital-
importing and capital-exporting countries.104

267, There is thus considerable likelihood that, at
least for quite some time, investors contemplating
opportunities in foreign countries will find that the
majority of governments of capital-receiving countries
are not prepared to sign international commitments
which would be enforceable by the foreign investors’
home governments, even though the former may
consistently follow policies in substantial accord with
the principles of these charter proposals.!% Investors
confronted with the contrary record of a small minority
of governments, and especially with the lack of any
record of past attitudes on the part of many new coun-

197 4 World Investment Convention, prepared by tbe Com-
mission on a World Investment Code, Jnly 1959, paras. 54 ef
seq.

103 See * Resolution on International Agreements on Private
Investments™ of 3 May 1957 (XVIth Congress cf the Inter-
national Chamber of Commerce, Statements and Resolutions,
1959, p. 16) and “ Statement adopted by the Council of the
International Chamber of Commerce on the United Nations
Report on the Promotion of the International Flow of Private
Capital " (ICC Document No, 111/1009 of 20 May 1960).

‘4 See “Conclusions Unanimously Adopted by the Inter-
national Businessmen’s Conference”, document E/C.2/568,
para. 185,

1 Tt may be of interest to quote here the relevant part of a
draft resolution dated 22 May 1961 which the United Nations
Commission on Permanent Sovereignty over Natural Resources
has requested the Economic and Social Council to recommend
to the Gencral Assembly for adoption. This draft resolution
contains, inter alia, the following declaration with referen.e to
the exploration, development and disposition of natural re-
sources

*“ 4, Nationalization, expropriation or requisitioning shall be
based on grounds or reasons of public utility, security or the
national interest which are rccognized as overriding purely in-
dividual or private interests, both domestic and foreign. In such
cases, the owner shall be paid appropriate compensation, In
accordance with the rules in force in the State taking such
measures in the exercise of its sovereignty and in accordance
with international law. In any case where the question of com-
pensation gives rise to a controversy, national jurisdiction should
be resorted to. Upon agreement by the parties concerned settle-
ment of the dispute may be made through arbitration or inter-
national adjudication " (Official Records of the Economic and
Social Council, Thirty-Second Session, Annexes, agenda item 9,
document E/3511, annex, resolution I A).
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tries, may then look to other guarantees against the
non-business risks of contemplated ventures.

Measures for relief from non-business losses

268. One possible solution which is receiving con-
siderable attention is that of a guarantee under which
the investor will be compensated for any loss he may
suffer from other than normal business causes. While
business men are of course interested more in preserving
and expanding profitable ventures than in salvaging
their investment, the latter assurance provides 2 mini-
mum protection which may substantially reduce the
weight of political apprehensions as a factor determining
foreign investment decisions.

269. Such a guarantee will presumably serve its
purpose of a reliable advance assurance only if it is
provided by a party other than the government of the
country of investment whose acts would give rise to
its implementation. Guarantees so far available have
been provided in the form of insurance coverage by the
Governments of the United States, Japan and the Federal
Republic of Germany for qualifying foreign invest-
ments of their nationals (see E/3325 and Corr.1 and 2,
paras. 179-185). The geographic scope of the United
States and German schemes was broadened by the
conclusion of a number of additional bilateral agree-
ments which, under these schemes, are a condition
precedent to the insurance of investments in the coun-
tries concerned. Such further agreements were signed
by the United States with Chile, Liberia, Morocco and
Nepal, and by the Federal Republic of Germany with
Pakistan, the Federation of Malaya, Greece and Togo,
and initialled with Iran.

270. Some support has also been expressed for_thc
introduction of similar schemes in other major capital-
supplying countries.19 For its part the Government of
India, which had earlier signed a guarantee insurance
agreement with the United States, in its reply to the
Secretary-General's inquiry stated that “if any other
country has a scheme of this kind, they would be pre-
pared to become parties to it.”

271. Yet, as indicated in the progress report
(E/3325, and Corr.1 and 2, para. 185), this remains 2
highly selective process, both as regards the capital-
supplying countries which are in a position to provide
such insurance to their investors, and the capital-receiv-
ing countries which are prepared to conclude the
requisite agreements. These, it will be recalled, provide
for the subrogation of the insuring government to any
private claims which it has satisfied under the
guarantee, and for the international adjudication and

'™ The question has been raised in the Parliaments of France
(see Le Monde, 17-18 July 1960) and Switzerland (see Tribune
de Genéve, 2-3 July 1960). Considerable investor interest was
also reported in the United Kingdom (see The Financial Times,
17 February 1961). In addition, the scope of the export crelit
imsurance schemes which most capital-goods supplying countries
provide for the promotion of their exports is currently being
expanded 10 cover also longer-term credits—thus insuring what
Imounts to indirect investments in the form of equipment credits
(see discussion of International Credit Insurance in section 1 of
the present chapter).

arbitration of such claims, if they cannot be settled by
negotiation. As a result, the government of the country
of invastment will be confronted, in case of an insured
loss, by a foreign government claimant, instead of the
private investor originally iavolved. Under the German
type of agreement, the co-contracting country subscribes
in addition to a number of substantive assurances regard-
ing the protection of the German investors’ rnights
which, of course, have a value in themselves apart from
the guarantee insurance scheme. The persistent limitation
in the geographic coverage of the existing schemes has
led the United States Government to announce that it
is considering the possibility of abandoning its require-
ment of supporting agreements and of offering its gua-
rantee insurance to investments in all under-developed
countries.’¥” This has from the beginning been the ap-
proach of the Japanese guarantee insurance scheme,

272. At the same time, there has been growing in-
terest in the possibilities of international insurance and
re-insurance schemes. These would have the added
advantages of spreading not only the coverage, but the
risk—and cost—of the insurance and of largely remov-
ing the hesitaticns which the possible intervention of
the investor's home government as champion of his
claims would arouse in governments of certain
capital-importing countries. The International Bank for
Reconstruction and Development is currenty studying
within its staff various international investment insur-
ance proposals which kave come to its attention. On a
regional level, the Exscutive Secretary of the United
Nations Economic Commission for Europe has initiated
consultations with experts on the possibility of con-
sidering an international system for the insurance and
re-insurance of investments and export credits as regards
both commercial and political risks.

273. A specific regional insurance scheme has been
outlined in considerable detail by the Economic Com-
mittee of the Council of Europe, whose Consultative
Assembly recommended its consideration by interest-
ed European and African Governments at the proposed
Conference on African Development,1o8

274. The scheme entitled an International Guarantee
Fund has been put forward as a regional project and
“as a means of implementing the policy of co-operation
between European and African countries™ (para. 62).
Since it is the only one of its kind which has been
formally recommended by an inter-governmental body
(though as an outline, rather than as a draft charter),
it may be worthwhile to examine the solutions there
offered for the major technical problems which are

T Speech by Secretary of Commerce Luther Hodges before
the United States Chamber of Commerce, 1 May 1961. In this
connexion it may be noted that the President of the Inter-
national Telephone and Telegraph Corporation has snnounced
that his company would be ready 1o increase its South-American
imvestments by 50 per cent, or $250 million over the next five
years, if it could secure United States Governmenl insurance
againsl non-business risks in countries which had not signed the
type of agreement required under current United States legis-
lation (New York Times, 8 April 1961, p. 21).

1% See footnote 98 above.
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likely to arise in setting up such an interpdtional in-
surance fund.1%

275. The risks to be covered include losses resulting
from lack or delay in transfer facilities (paras. 70-73),
dispossession or complete or partial spoliation, includ-
ing government measures assimilated to such spoliation,
¢.g. in the tax or price regulation fields, which prevent
“the investment from operating in the conditions ori-
ginally prevailing™ (paras. 74-76), and war, insurrec-
tion, riot or civil war (para. 77). While both equity
and loan investments may qualify (paras. 67 with 32,
33), they must be approved by the host government
(para. 73). The premium rate is to be uniform in order
to avoid “any discrimination within the framework of
a European-African policy of co-operation ™ (para. 84).
In case of loss the Guarantee Fund would be subrogated
to the claims of the investor who had been indemnified
(para. 82). Since the government whose act had given
rise to this claim would itself be a member of the
Guarantee Fund, such subrogation may avoid some of
the difficult problems (relating, for example, to the Calvo
clause) which might arise where the claim passed to the
investor’s home government.

276. Most significant are the provisions for the finan-
cing of the Fund: this is to be supplied by an initial
endowment contributed by all participating (capital-
supplying and capital-receiving) countries, only a part
of which need be paid in at the outset and by the
insurance premiums. The latter are either to be shared
by the investor and the country of investment, or to be
paid in full by the investor, with a further contribution
to be collected from the capital-receiving countries, in
proportion to the total amount of guaranteed invest-
ments received by each (paras. 83-86). Consideration
is also given to the possibility of insuring security
issues of African public bodies (paras. 90-93).110

277. Clearly, a project of this kind depends on the
willingness and ability of governments, including those
of capital-receiving under-developed countries, to shoul-
der the burden of providing the requisite substantial
initial endowment (or corresponding financial com-
mitment), It also implies a willingness of one capital-
supplying country to lend encouragement to investors
of other countries, and the readiness of capital-receiving
countries to pool, as it were, their widely varying in-
vestment risks. The latter difficulty is to be mitigated in
the Council of Europe proposal by the assumption that
the participating countries will agree on *“the rights
and duties of investors and borrowers”, either de facto
or by subscribing to a multilateral investment charter
(para. 62). This requirement, however, may subject this
insurance project to the same difficulties which con-

% The recent International Businessmen's Conference spon-
sored by the International Chamber of Commerce in Karachi in
December 1960, called on the ICC to study the question of
international investment guarantee insurance, especially proposals
made at the Conference for the establishment of “an inter-
national investment guarantee institution for this purpose, with
a membership roughly the same as that of the World Bank ™,
See " Conclusions Unanimously Adopted by the Intermatiomal
Businessmen's Conference ™ (E/C.2/568, para. 12).

11 See the discussion of this and similar international credit
insurance schemes in section 1 of the preseat chapter,

front the negotiation of the investment charter. It is
significant in this connexion that the Consultative Assem-
bly of the Council of Europe apparently expects the
Guarantee Fund project to be more readily realizable
than the Investment Charter, by stressing the benefits
to be gained from the former, “even if it should appear
that an investment statute cannot be adopted within
a short time,”11

Adjustment of investment disputes

278. In calling for a further report on the promotion
of the international flow of private capital, the Economic
and Social Council specifically referred to * measures
to facilitate the adjustment of disputes related to
private investments 112 In effect, the consultations car-
ried out in the course of the preparation of the present
report tend towards the conclusion that apprehension of
non-business risks constitutes an impediment to foreign
private investment which may be substantially lessensd
by the assurance of an effective machinery for the ad-
justment of investors’ claims arising fro.n disputes with
the government of the country of investment. In order
to be effective, such machinery should be international
in character, so as to assure complete independence in
interest from both parties to the dispute.

279. Several proposals for such international machi-
nery, in the form of an investment tribunal or arbitral
body, have recently been put forward and are under
active consideration by various public and private agen-
cies. Some of these proposals are included in the above-
discussed investment charter projects of the Organiza-
tion for European Economic Co-operation, the Council
of Europe and the Parliamentary Group for World
Government, all of which provide for the establishment
of arbitral tribunals or panels for the adjustment of
disputes arising from their operation. In addition, a
number of non-governmental organizations active in the
field have put forward plans for setting up arbitral
bodies to which investment disputes could be submitted
without awaiting a prior agreed formulation of the
governing rules of substantive law.113 It is significant that
one of these organizations, the International Association
for the Promotion and Protection of Private Foreign
Investments, which was established in 1959 for the
broad purpose of co-ordinating the various non-
governmental activities in the field of the protection of
private foreign investments, has so far concentrated its
efforts on the preparation of specific proposals for

11t Resolution 211 (7) adopted by the Consultative Assembly
on 17 September 1959.

1 Economic and Social Council resolution 762 OXXIX) of
21 April 1960 on the international flow of private capital.

112 These include the Draft Regulations for an International
Institute for the Arbitration of Investment Disputes, currently ia
preparation by the Intermational Assocation for the Promotion
and Protection of Private Foreign Investments ; the resolution
on the establishment of a new international procedure for the
setilement of disputes adopted in 1960 by the Committee for
Court and Court Procedure for Protection of Irvestments
Abroad of the International Bar Association; and the Draft
Statutes of the Arbitral Tribunal for Foreign Investment, and
the Draft Statutes of the Foreign Investment Court
in 1960 by the Commitlec on Nationalization and Foreign
Property of the International Law Association.
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the organization of international arbitration facilities
and procedures. 14

280. Several of the proposals stress the necessity of
making provision for conciliation procedures. This
may often prove to be more valuable to the parties than
arbitration itself, since in all cases other than that of
final expropriation both parties will normally be more
interested in exploring avenues for the effective con-
tinuation of the venture than in adjudicating claims
for damages. The Council of Europe’s proposal, which
specifically contemplates the re-negotiation of long-term
contracts between governments and foreign investors,
provides for the use of its proposed arbitration machinery
to adjust disagreements arising in the course of such
re-negotiation.’*S This possibility might make it more
acceptable to some governments to extend a commit-
ment to arbitrate disputes not only to new investment
contracts—<entered into with this provision in mind—
but also to old established contracts which they might
otherwise not be ready to confirm for the future in
their entirety,

281, The principles underlying these various propo-
sals do not differ widely. All contemplate the possi-
bility of direct access by the investor to the arbitral
body, as a party in interest, thus avoiding the political
and practical complications of requiring him to seck
espousa} of his claim by his home government. This
possibility may be considered as providing strong
assurance to the investor, while at the same time offer-
ing to the governments of investment countries a ready
alternative to the intervention of the investor's home
government—a contingency rejected by the laws and
constitutions of many of these countries.

282. The issuc of the law to be applied by the
arbitrators is solved at least in part where arbitration is
provided within a draft investment charter, which con-
tains its own substantive rules. The independent arbi-
tration proposals leave the choice of the law generally
to the agreement of the parties, especially as embodied
in individual investment contracts; in the absence of
such agreement the arbitrators may refer to the estab-
lished rules of internationa! law or, in some cases where
the parties so prescribe, they may rule ex aequo et
bono,

283. There is some variation ir the rules governing
the composition of the proposed arbitral body. These
may provide for an arbitral tribunal of fixed membership
which" will sit on all disputes brought before it, or for
a panel of names from which the parties may select
the arbitrators, or they may allow freedom for the
parties to select their arbitrators. Most of the projects
contemplate that they should be embodied in a2 mul-
tilateral convention. Some of these would make resort
to arbitration compulsory upon the signatories; others
provide for the compulsory jurisdiction of the Inter-

!4 Strong support for the implementation of arbitration pro-
cedures, possibly independently of sclion on an international
investment charter, has also been expressed by Lord Shawcross,
one of the leaders in the movement for the adoption of such a
charter, .

18 Loc. cit., see footnote 98 above ; document 1027, parza. 42.

national Court of Justice, as an alternative o voluntary
arbitration.

284. All the current proposals contemplate the es-
xal;llshmr.nt of new arbitral facilitics, rather than the
reliance on ruch existing tribunals as the Permanent
Court of Arbitration in The Hague !*¢ or the Court of
Arbitration of the International Chamber of Commerce.
In so far as this preference is expressly discussed, it
appears to derive, in the case of the Court of the
Inteznational Chamber of Commerce, from its identifi-
cation with commercial arbitration, chiefly between
private business men, and its wholly non-governmental
character. Nevertheless, it is a fact that its jurisdiction
has been accepted in many commercial contracts between
parties and government agancies.

285. In the case of the Permanent Court of Arbi-
tration, the reverse point has been noted, namely, that
it is not specialized in the commercial or investment
field, inasmuch as it was established under the Hague
Conventions for the Pacific Settlement of International
Disputes of 1899 and 1907 for the purpose of *ob-
viating as far as possible recourse to force in the rela-
tions between States ™ (article 1). Yet while the Court’s
regular procedures are reserved for disputes between its
member governments, its Administrative Council has
recently announced that the offices and organization of
its secretariat may be placed at the disposal of govern-
ments for any arbitral procedure to which they are
parties, including those with private companies. I fact
such an arbitration proceeding took place in 1935
between the Chinese Government and the Radio Cor-
poration of America in the offices of the secretariat of
the Permanent Court of Arbitration, even though none
of the arbitrators on its Panel was used.""? Presumably
also, as indicated in the reply of the Netherlands Gov-
ernment to the inquiry of the Secretary-General, the
usefulness of the Court could be enhanced by the ad-
herenc: of additional States to the Hague Conventions
of 1899 and 1907,118 by the appointment to the existing
panel of arbitrators of persons especially qualified for
dealing with investment disputes and by the issuance of
special rules of procedure for investment arbitrations,
to supplement tne rulcs laid down for the arbitration
of state conflicts in the Hague Conventions. 119

286. In pursuance of the mandate contained in reso-
lution 762 (XXIX), the Secretary-General circulated
an inquiry among Member States, specialized agencies
and appropriate inter-governmental and non-govern-
mental sources in order to secure their views on the
“measures to facilitate the adjustment of disputes
related to private investments".'* The inquiry posed
essentially two questions, namely, whether the expansion
and institutionalization of the arbitration (or conciliation)
of investment disputes were likely to add substantially to

114 See, however, footnote 127 below.

117 Reply by the Secrelary-General of the Permanent Court
of Arbitration 1o the inquiry of the Secretary-General.

1t The Netherlands Goveroment is the depositary of these
treaties.

*** It is understood that the secretarial of the Court is cur-
rently preparing such rules.

% Sce annex I, part 1.
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the security of foreign investments, and thus to en-
courage the flow of such investments; and if so, what
role might usefully be played by the United Nations in
this connexion.

287, Most of the governments replying to the first
question expressed interest in the possibilities of inter-
national arbitration 2s 2 means not oaly of adjusting
investment disputes but also of forestalling their occur-
rence and thercby improving the international cli-
mate for private foreign investments. Several govern-
ments also stressed the importance of conciliation pro-
cedures. Reservations on the part of some governments
in their support for efforts in this direction were due
chiefly to the view that other matters, ¢.g., the over-all
policies and attitude of the country of investment and
its general economic prospects, were more important
to the effective attraction of foreign investment than
protection against business risks ; to hesitations as to the
effectiveness of arbitral procedures—except in minor
disputes—or as to the likelihood of achieving broad
commitments to their use, and in some cases to the
conviction that the safeguards provided in investment
laws and bilateral treaties did “not appear to leave any
room for disputes”.

288, Several governments, without directly discussing
this issue, stated that in their countries disputes per-
taining to foreign investments were settled under their
domestic laws.i?t This had also been the position taken
during the discussion of this question at the twenty-
ninth session of the Economic and Social Council by
the representatives of two of the four Latin-American
governments represented on the Council, who ex-
pressed certain reservations regarding the question of
reconciling interational arbitral machinery with relevant
national constitutional and statutory provisions. 1%

289. The other two governments, however, took a
more positive view in their replies to the Secretary-
General : one stated its “belief in the necessity of the
expansion and instiutionalization of arbitration as a
means for stimulating investments ", The other govern-
ment expressed its interest in discussing the establish-
ment of international mediation and arbitration
machinery, possibly under the aegis of the United Na-
tions, and pointed out that, although the assurance of
such fair and impartial recourse would primarily
benefit the foreign investor, the under-developed coun-

11 The primacy of pational jurisdiction was also provided in
the sbove-quoted draft resolution of the United Nations Com-
mission on Permanent Sovereignty over Natural Resources (see
footnote 105 above). .

i See E/AC6/SR.28), In the Second Commiltee, at the
fifteenth session of the General Assembly, the representatives of
two other Latin-American countries had stated thal they “ saw
no need to accord further guaraniees to foreign private investors,
such as, for example, recourse to a system of arbitration to
settle disputes between governments and foreign private in-
vestors. Such disputes were of a domestic pature and ought to
be settled under national law..,."” (Officlal Records of the
General Assembly, Fifteenth Session, Second Commiltee, 662nd
meeting, para. 34). If they were submitied to international arbi-
tration,  foreign investors would be granted a status to which
they were not entitled under international law and would be
given privileges not enjoyed by national investors.” (Ibid., 671st
meeling, para. 16). See also footnote 123 below.

tries would also benefit indirectly to the extent to which
its availability would stimulate a greater inflow of for-
cign capital.

290. On the other hand, the governments of two
countries with centrally planned economies stated that
“there is no need for the establishment of any inter-
national institutions to regulate the relations between
foreign icvestors and the governments of under-devel-
oped countries which attract foreign capital. Still less
is there any need to burden the machipery of the
United Nations with any tasks connected with the
establishment of such institutions or to set them up
under United Nations auspices.” Such a proposal “ was
not in the interest of the under-developed countries™
Its object was ““to force the under-developed countries
to accept a settlement, since at present such disputes
were not always resolved to the advantage of forcign
monopolies ™. “The very idea of establishing a system
of international arbitration to settle disputes connected
with foreign private investment puts foreign investors
and the governments of the receiving countries on ap
unequal footing and infringes the sovereignty of the
country concerned.” 13 They further expressed the view
“that the settlement of disagreements and disputes
between foreign investors and governments of countries
which import private foreign capital is a matter which
lies exclusively within the internal jurisdiction of thost
countries”, Moreover, “foreign investors were not et
titled to raise the question of compensation in view of
the fact that their initial investment had been more tbai:l
adequately repaid by the profits they had derived™

291. One government, that of Cuba, notified the
Secretary-General expressly that it had “ renounced the
acceptance of private foreign investments”, while the
Government of Hungary stated that it “does not
intend to seck foreign private capital investment for
the economic development of the Hungarian national
¢conomy.”

292, The government of one European country,
referring in gemeral to the issue of the protection of
private foreign investments, saw a danger to the progress
of the regional investment charter proposals of the
Organization for European Economic Co-operation 1
the initiation of multilateral negotiations on a world-
wide basis in any other forum.

293. In reply to the second question, regarding the
possible role of the United Nations in this context,
several governments stressed the advances which had
been achieved more recently under the impulsion of
the United Nations in the arbitration of international
commercial disputes.12¢ Reference was made in this con-
nexion to recent agreements, including the United Na-
tions Convention on the Recognition and Enforcemest
of Foreign Arbitral Awards of 1958 adopted by the
United Nations Conference on International Commer-

- 18 The same position had been taken by the representatives of
these two countries in the Second Committee at the fifteenth
session of the General Assembly (Zbid., 670th meeting, para. 33;
706th mépting, para. 8).

14 Ses Economic and Social Council resolution 708 (XX VID.
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cial Arbitration on 10 June 1958125 which, though pot
expressly concerned with investment disputes, could be
applied to them.'?¢ The governments which expressed
interest in the availability of international machinery
for the adjustment of investment disputes felt that
the United Nations provided an appropriate forum for
examining the desirability and appropriate forms of
such arbitral machinery. Some governments specifically
referred to the possibility of placing such machinery
under United Nations auspices. Others drew attention
to the desirability of making use also of the existing
facilities for the adjudication of interational disputes,
such as the International Court of Justice, and especially
the Permanent Court of Arbitration, though one of them
referred to limitations under which these older bodies
laboured, especially their lack of compulsory juris-
diction. In discussing the potentialities of new machinery
under United Nations auspices, this government con-
sidered a compulsory clause essential to the effectiveness
of any arbitration procedure, while another govem-
ment felt that, if the United Nations were to assume
a role in this field, recourse to its services should be
on a voluntary basis, so as to protect the Organization
from excessive involvement.

294. Considerable emphasis was placed on the
desirability of a thorough study and discussion of the
question of establishing international arbitral machinery
tither de novo or in connexion with existing bodies.
In the view of the governments which discussed this
point, the United Nations was considered to be par-
ticularly suited to inquiring into the degree of general
acceptance for such a project, since it included a \ylde
membership of both capital-supplying and capital-
receiving countries. One government, however, felt that
the subject was of such technical complexity lh_at it
might be more effectively dealt with by an international
organization more directly concened with foreign
investments.

295. Among specialized agencies and inter-govern-
mental organizations, the managements of the Inter-
national Bank for Reconstruction and Development and
the International Finance Corporation supported the
idea of the expansion and institutionalization of arbi-
tration and conciliation of investment disputes. In fact,
the Bank had itself been instrumental in arriving at a
solution of what might be termed investment disputes,
namely the question of compensation for the nationali-
zation of the Suez Canal, and the question of the French
tranche of the City of Tokyo Loan of 1922. The Bank
had also made extensive use of arbitration clauses in its
loan and guarantee agreements, which provided that
umpires might be appointed by the President of the
International Court of Justice, or failing him, by the
Secretary-General of the United Nations. Significantly,
none of these clauses had so far had to be invoked.
The Bank stated that the time was ripe for the dis-
cussion and establishment of international arbitration

13 United Nations publication, Sales No. 58.V.6.

'™ A European Convention on International Commercial
Arbitration, prepared under the auspices of the United Nations
Economic Commission for Europe, was signed oa 21 April 19561,

and conciliation machinery to which parties could resort
for the adjustment of investment disputes. The choice
of an appropriate forum for such discussion was an
important matter and deserved careful consideration.

296. The recently established Inter-American De-
velopment Bank, though it had not as yet acquired
practical experience in this field, expressed the view that
the creation and ipstitutionalization of arbitration
marhinery nnder the auspices of the United Nations
would help to encourage the flow of private investments.

297. The interest in the idea of international arbi-
tration and conciliation of investment disputes on the
part of those inter-governmental and non-governmental
organizations whose draft proposals in this field were
examiped above is also on record. In their replies
to the inquiry of the Secretary-General, those organiza-
tions which discussed the possible role of the United
Nations in this area stressed its usefulness as a forum
for the discussion and promotion of investment arbitra-
tion. 1?7

298. The conclusion that emerges from this exami-
nation of the replies to the Secretary-General's inquiry,
as well as of the various projects currently under public
discussion, is that, while few governments and organi-
zations have at yet formally committed themselves
to this concept, there is wide interest in the potentiali-
ties of international arbitration and conciliation for
strengthening investors' confidence, and thereby their
readiness, to take advantage of promising opportunities
in the developing countries. The very fact that, in
addition to the old-established arbitral facilities, numer-
ous governmental and non-governmental agencics have
recently put forward proposals for new international
arbitral machinery confirms the need for systematic and
co-ordinated study of the basic issues involved, the
potentialities of the existing facilities and the different
proposals and possibilities for the creation of new
machinery. One government of a capital-receiving coun-
try expressly proposed a meeting of delegations of all
interested parties, under United Nations sponsorship,
for this purpose.

299. There are as yet various reservations and
hesitations among some governments and investors
regarding the extent to which any new or existing
international arbitration facility may properly take over
functions normally reserved to national courts ; the form
and auspices under which such arbitration machinery
could become widely acceptable ; and the effect which
its availability might have in actually increasing the
international flow of private capital. Some of these
reservations appear, expressly or by implication, 1o be
addressed to the difficulty of achieving wide-spread
adhesion to existing or projected multilateral treatics
setting up arbitral machinery and possibly making its

i” In the projects published by two of thuse organizatioas
reference is in addition made to the possible role of the Inter-
national Bank for Reconstruction and Development, the General
Agreement on Tariffs and Trade or the Permanent Court of
Arbitration, for the purpose of affiliating the proposed new in-
stiu;tjon or at least its secretariat with an existing agency in the
field.
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use compulsory, though some governments and organi-
zations felt that this was essential to the effectiveness of
the recourse.

300. It is with this difficulty in view that the Sec-
retary-General's inquiry directed special attention to
the role which could be played by the United Nations
in facilitating resort to arbitration in the first place
through medns other than treaty commitments. Speci-
fically, the United Nations could serve as a forum for
the study and discussion of the problems and poten-
tialities of investment arbitration, could encourage the
use of existing machinery and could assist in the devel-
opment of ad hoc facilities, e.g., by the drafting of
model arbitration clauses and rules of procedure and
by the establishment of a panel of experts from which
conciliators and arbitrators could be selected and, where
needed, umpires appointed.'*® Such facilities could be

1% The United Nations has undertaken various projects and
measures 10 improve the climate and facilities for arbitration and
thereby to encourage the use of arbitration in disputes arising
out of internatiopal business transactions. In 1959, the Economic
and Social Council adopted resolution 708 (XXVII) which set

provided upon the initiative of appropriate United
Nations organs, and would then become available to all
Member Governments without requiring any specific
pew treaty commitment from them, or the establish-
ment of any new administrative machinery to service
them. In this way arbitration would be accessible to all,
yet each country could consult its own policies and
experience before committing itself to its use, at first
perhaps only on an ad hoc basis, but subsequently,
as the machinery proved itself, by advance undertakings
in investment contracts, laws and treaties.

out a broad framework of measures for intermational co-
operation in the promotion of more effective uses of arbitration.
The Economic Commissions for Asia and the Far East (ECAFE)
and for Europe (ECE) have for some years been engaged in
arbitration projects: reference bas already been made to the
European Convention on International Commercial Arbitration
(see footnote 126 above). In the ECAFE region a working group
on arbitration will meet in Bangkok early in 1962. The working
group's agenda includes consideration of the possible establish-
ment of an arbitration centre in the region and the examination
of certain draft model rules of arbitral procedure that have
been prepared by the Office of Legal Affairs of the United
Nations Secretariat.

AnneX I

Inquiry on measures for the promotion of the International flow of private capital, attached to the Secrefary-
General's circular Jetter of 26 October 1960, under resolution 762 (XXIX) of the Economic and Social Council

Part I

ADJUSTMENT OF DISPUTES RELATED TO PRIVATE INVESTMENTS !
VIEWS ON INTERNATIONAL ARBITRATION AND CONCILIATION

Background

1. As indicated in document E/3325 the availability of inter-
national facilities for “,..adjustment of disputes related to pri-
vate investments " may contribute to promoting the international
flow of private capital by offering increased protection against
non-business risks to foreign investors, Such facilities could take
the form_principally of arbitration and conciliation (the dif-
ference being that arbitration would result in binding awards,
while conciliation would develop possible solutions for the con-
sideration of the parties).

2. The United Nations has been active for some time in the"

field of commercial arbitration both through the promotion of
internatiopal conventions and through the provision of tech-
nical assistancg, as indicated in the Secretary-General's state-
ment on the economic development of under-developed coun-
tries '® of the Economic and Social Council (see resolution 708
(XXVII) on international commercial arbitration, and the United
Nations Convention on the Recognition and Enforcement of
Foreign Arbitral Awards),

3. Arbitration of investment disputes between the governments
involved is increasingly provided in bilateral treaties between
cepital-supplying and capital-receiving countries. Provision for
arbitration directly between the investor and the government of
the country of iovestment is incorporated in some investment

% Officlal Records of the Ecomomic and Social Council,
;ﬁ;f;:!h Session, Annexes, agenda items 2 and 4, document

promotion laws and in individual concession agreements <om-
cluded between governments and foreign enterprises (see paras.
200 et seq. of document E/3325 and Corr.1 and 2).

Inquiry

4. The questions on which authoritative views are now sought
under the above-mentioned resolution of the Economic and
Social Council may be formulated as follows:

(a) Is the expansion and institutionalization of the arbitration
(or conciliation) of investment disputes likely to add substantially
to the security of foreign investments, and thus to encourage the
flow of such investments ?

(b) If so, what role may usefully be played by the United
Nations ic this connexion, specifically by :

(i) Promoting recourse to existing arbitral machinery for
the adjustment of investment disputes ;

(i) Assisting in the implementation of arbitral procedures,
where desired by the parties, e.g., through the appoint-
ment of peutral arbitrators (umpires) ;

(iii) Providing a forum for the discussion and establishment,
possibly under United Nations auspices, of interns-
tional arbitral machinery (de nove or in coonexion
with existing machinery) to which parties may resort
for the adjustment of investment disputes.

Part 11

INFORMATION ON MEASURES
Information is requested on measures aimed at, or having the

cifect of, promoting, controlling, directing or regulating the im-
port or export of private investment capital. Information o
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measures affecting both direct and portfolio investments is re-
quested.

Nortes. 1. The inquiry covers measures applicable to foreign
investments both new and existing, and their yields, irrespective
of whether such measures are direcled specifically towards for-
eign investments or refer generally to both domestic and foreign
enterprises and investors (e.g., “ investment laws ”, and measures
affecting foreign investments included in general legislation such
as lax laws),

2. Relevant texts (policy statements, laws, treaties (other than
international tax agreements), special concession agreements with
forcign enterprises, regulations, administrative rules, etc) or
extracts thereof should be communicated, together with any
available reports on the operation of such measures (e.g., reports
of development corporations, etc.).

3. A list of the laws and other official texts of which the
Secretary-General has so far been informed in the course of the
present inquiry is attached (Appendix).

A. Measures applicable to foreign enterprises or invesiors
. Measures controlling foreign invesiments :

(a) Authorizations or permits required for the establishment

of different types of enterprises;

(b) Prohibited and restricted fields of operations;

(c) Requirements regarding the employment of local capital
and local managerial control;

(d) Provisions concerning the use of domestic and foreign
skilled and unskilled labour or other domestic resources
(excluding capital), and the training of domestic labour ;

(€) Rules governing the grant of exploratory and development
concessions (for minerals, petroleum, etc.);

(f) Other obligations or restrictions.

1L Measures promoting or jacilitating the inflow of foreign
investment capital ;

(0) Assistance to potential investors in securiog background
information (economic and other), in providing infor-
mation on specific investment opporiunities and in
obtaining needed administrative permits and clearances,
etc. -

(6) Special provisions facilitating the repatriation of foreign
capital and of its income, and the payment of roral_uel
and other licence fees. (If such provisions are limited
1o certain forms of investment and/or to investments in
specified fields of activity this should be indicated).

(c) Facilities for the importation of raw materials and equip-
ment and for the exportation of local products, espe-
cially manufactured goods;

(d) Financial facilities for foreign investors (e.g. through
government lending agencies);

(¢) Existence of government-sponsored industrial sites and
factories ;

(f) Other special provisions or facilities.

1. Fiscal measures:

(a) Broad tax concession schemes for the encouragement of
desired mew investments (e.g. exemplion or reduction
for a specified initial period with regard 1o direct and'or
indirect taxes);

(5) Special tax concessions :

(i) Import duty concessions for qualifying machinery,
raw malerials, construction materials, elc. ;

(ii) Special income and profits tax concessions in the form
of reinvestment allowances, accelerated deprecia-
tion allowances, elc.;

(iii) Special concessions on account of royalty payments
for patents and know-how ; salaries of foreign tech-
nicians ; research outlays; loans incurred for the
import of needed foreign machinery, etc. ;

(¢) Use of import lariffs or related measures for the pro-
tection of domestic manufactures,

IV. Measures for the protection of foreign investments:

(¢) Guarantees against nationalization (for an initial period) ;
guarantees of compensation in the event of pationali-
zation, including special foreign exchange provisions for
the payment of such compensation ;

(b) Provisions for arbitration of disputes refated to private
investments ;

(c) Other measures.

B. Measures applicable to national enterprises operating
or individuals investing abroad

1. Concitions and formalities (¢.g. control of capital issues for
foreign account).

I1. Special facilities made available to individuals or enterprises
investing abroad (e.g. loan facilities).

I1L. Fiscal measures:
(a) Exemptions or reductions of tax, or foreign lax credits
granted, with respect to:
(i) Foreign income in general ;
(i) Profits earned by foreign branches;
(i) Dividends or interest paid by foreign subsidiaries ;
(iv) Special types of foreign business corporations or in-
vesiment companies |

(v) Profits reinvested abroad.

(Indicate whether the above measures apply on a world-wide
basis or are limited to certain regions, countries or depen-
dencies).

IV. Protective measures ;
(a) Insurance of investments abroad against risks of expro-
priation, inzonvertibility of currency or war;
(5) Insurance of foreign debts against risks of inability to pay
or inconvertibility of curreacy ;
(c) Other systems.

Amnex 11
Selected list of laws and official fexts concerning foreign private lnvestments in under-developed countries'3®

AFGHANISTAN

LW_of 13 May 1959 for the encouragement of investment of
private capital in Afghanistan.

ARGENTINA

Decree-Law No, 14630/44 of 5 June 1944 on development and
defence of national industry (Boletin Oficial, 10 June 1944).
Law No. 13273 of 30 September 1948 (forestry legislation).

" This list contains the information available to the Secre-
tariat at the present time. It is based on the list contained in the
progress report on The Promotion of the International Flow of
Private Capital (E/3325 and Corr.l and 2) which has been
revised and expanded :chiefly with the help of information sup-
plied by governments in response to the Secretary-General's in-
quiry. See also Official Records of the Economic and Social
Council, Thirtieth Session, Annexes, agenda items 2 and 4,
document E/3169, appendix.
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Law No. 14222 of 26 August 1953 on the entry of foreign
capital for investment in industry and mining (ibid., 28 August
1953).

Resolution No. 1018/59, Ministry of Finance, on deductions
provided in the general income tax (articles 82 to 84 T.0.
1956). >

Decree-Law No. 8590 of 28 October 1958 on the organization
of the electrical industry in Argentina.

Law No. 14780 of 22 December 1958 on the regulations for
the investment of foreign capital (ibid., 30 December 1958).

Law No. 14781 of December 1958 on industrial development.

Decree No. 1421 of 12 February 1959 on “ Regulations con-
cerning domestic production of tractors ™,

Decree No. 3693 of 25 March 1959 on * Regul itions concerning
domestic production of motor-cars ™,

Petroleum Law No. 14773 of 10 November 1958.

BoLvia

Law of 17 October 1945 on the Regime of foreign investment,
amended on 19 August 1954 by Decreto Supremo No. 3812
and on 15 December 1956 by Decreto Supremo No. 4538.

Law of 16 December 1960, Investment Law,
Petroleum Code of 26 October 1955.

Regulations to the Petroleum Code, Decreto Supremo No. 4298
of 24 January 1956.

Brazm

Law No. 1807 of 7 January 1953, on exchange control

Law No. 1942 of 12 August 1953, authorizing the Executive to
grant concessions for the establishment of cement factories in
the country.

Law No. 2132 of 11 December 1953 granting tax exemptions
for aluminium companies.

Instruction No. 113 of the exchange authorities of 15 Januvary

1955, relating to imports of capital goods financed by foreign
capital.

Law No. 2993 of 6 December 1956 granting tax bepefits to
sutomobile companies.

Decree No. 41019 of 26 February 1957 on electric utility com-
papies, issued as regulations under the Water Code of 1934,

Decree Ne. 42820 of 16 December 1957 containing regulations
to the laws on exchange operations (Diario Oficial, 16 Decem-
ber 1957).

M:ining Code, Decree-Law No. 1985 of 27 January 1940, as
amended up to 1946.

Petroleum Law No. 2004 of October 1953,

Law No. 2597 of 12 September 1955 relating to ownpership of
natural resources.

BruNEl

The Mining Enactment of 1920, as amended.
Oil Mining Enactment, 1955 (Government Gazeite, 31 Decem-
ber 1953).
Burma
Transfer of Immovable Property (Restriction) Act of 1947,
Iocome Tax (Second Amendment) Act of 1954.

Investment policy statement of 8 June 1955 (Burma Weekly
Bulie“in, 23 June 1955).

Iovestment Act (No. 41) of 1959,

The Upper Burma Ruby Regulations Manual, 1928.

The Burma Oilfie'ds Manual, 1938 (corrected to 1 July 1946).
Metalliferious Mines Manual (corrected to 1 May 1941).

Mineral Concessions Directions, 1947.

Union Mineral Resources (Grants of Rights of Exploitation)
Enabling Act, 1949,

Mineral Resources Development Corporation Act, 1952.

Mineral Concessions Rules (Notification of the Ministry of
Finance of 18 November 1957).

CaMBODIA

Law No. 220-NS of 13 September 1957 fixing rules regarding
foreign capital invested in Cambodia before 31 May 1956.
Law No. 221-NS of 13 September 1957 fixing rules regarcing
foreign capital invested in Cambodia after 31 May 1936.

CAMEROUN
Investment code (adopted 11 Juae 1960).

CeYLON

Government policy in respect of private foreign investment in
Ceylon, Government Publications Bureau, Colombo, July
1955.

Income Tax (Amendment) Act No. 3 of 1956.

Press Communiqué No. 41/58 of 21 May 1958 on “ Govern
ment policy towards foreign private investment in Ceylo_n .
appendices T and II setting out tax concessions as incentives
to development.

CHILE

Law No. 11.151 of § February 1953.

Decree-Law No. 375 of 27 July 1953 authorizing the industry
department of the Ministry of Economy and Commerce 10
approve the establishment of new industries subject to the
conditions specified therein (Diario Oficial, 4 August 1953)

Decree-Law No. 439 of 4 Febmuary 1954 on exemptions f?r ke
entry and investment of foreign capital to increase immr
gration of agricultural settlers (ibid., 4 February 1954).

Decree No. 194 of 20 February 1954 of the Ministry of Eco-
nomy and Commerce regulating the formation, enlarging and
changing the location of industries.

Law No. 12861 (ibid., 7 February 1958) and Decree No. 10813
(ibid., 17 September 1958) on the “ Encouragement of Ex-
port Industries ™.

Decree-Law Ne. 258 of 30 March 1960, establishing rules
relating to the investment of foreign capital in Chile (ibid.
4 April 1960).

Mining Code, Decree-Law No. 488 of 24 August 1932.

Decree No. 1080 of 24 June 1936 relating to coal deposits.

Law No. 11.828 of 3 May 1955 on Mining (ibid., $ May 1955

Cxma (REPUBLIC OF)

Law for encouragement of investment, promulgated 10 Septem-
ber 1960.

Law for investment by foreign naticnals, promulgated on 14 July
1554, as amended 14 December 1959.

Statute for investment by overseas Chinese, promulgated oo
19 November 1955, as amended on 26 March 1960.

Regulations governing deferment under bond of payment of
import duty and tax on equipment and machinery imported
by productive enterprises, promulgated on 4 August 1960.

Regulations governing rebate of taxes and duties on export 1o
ducts, promulgated 27 July 1955. Revised on 26 December
1958 and the revision promulgated on 3 September 1959.

Mining law of 26 May 1950 as amended up to 30 July 1959.

Regulations governing exploration, development and production
of petroleum, promulgated in November 1954,
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COLOMBIA

Law No. 8 of 18 July on the status of foreign capital (Diarlo
Oficlal, § August 1952) as amended by Law No. 107 of 1957
(ibid., 16 July 1957).

Decree No. 65 of 12 March 1953 on power companies,

Petroleum Code, Decree No. 1056 of 20 April 1953.

Costa Rica

Decree No. 2 of 4 Seplember 1930 introducing unit tax on the
export of bananas and abolishing all other taxes.

Law encouraging establishment of new industries No. 36 of
21 December 1940 amended by No. 502 of 26 April 1949 and
No. 1651 of 29 September 1953. Repealed subsequently by
Law No. 2426 of 9 September 1959 except for article 7 of
No. 36, which was promulgatea by Decree No. 2231 of
23 August 1958.

Law on internationa) payments of 1951 amended on 4 October
1956.

Law No. 2426 of 9 September 1959 on industrial protection
and development (La Gaceta, 9 September 1959).

Law on Combustible Minerals of 9 May 1938.

Law No. 797 of 17 August 1946 extending mining concessions
in favour of La Compasiia Minas de Abangares, Sociedad
Anénima (Diario Oficial, 14 September 1946).

Crprus

Ctgenl Industry (Encouragement and Control) Law No. 25 of
52.

Dommican REpUBLIC

Law No. 2236 of 11 January 1950 on industrial snd agricultural
concessions (Gaceta Oficial, 11 January 1950) as supplemented
:;53)“ No. 2643 of 28 December 1950 (ibid., 28 December

Ecuapor

Emergency Decree-Law No. 15 of 21 June 1957 on industrial
encouragement (Registro Oficial, 27 June 1957).

Petroleum Law of 6 August 1937.

EL SALvAaDOR

Decree No. 188 of 4 July 1949 on the development of the
cement industry (Diario Oficial No. 147, § July 1949), as
amended by Decree No. 727 of 8 August 1950 (Diario Oficial
No. 170, 8 August 1950).

Decree-Law No. 661 of 22 May 1952 on the development of
manufacturing industries (ibid., 30 May 1952), as amended
by Decrce-Law No. 1719 of 7 January 195§ (ibid, 17
January 1955).

Decree No. 1039 of 19 May 1953 on the development of botel
mndustry (ibid., No. 96, vol. No. 159, 29 May 1953), as
amended by Decree No. 1828 of 11 May 1955 (ibid., No. 91,
vol. No. 167, 18 May 1955).

Decree No. 1620 of 13 October 1954 on the development of
theatres and motion picture houses (ibid., No. 197, vol. No.
165, 26 October 1954).

Mining Code and Complementary Law on Mining, August 1957.
Ernioria

Statement on policy for the encouragement of foreign capital
investment in Ethiopia, issued by the Minister of Finance in
February 1950.

Agricultural and Industrial Proclamation No. 145 of 1954,
which provides tax exemption for the import of agricultura!
and industrial machinery and equipment.

Government Proclamation of 30 November 1954, effective in
February 1935, exempting from import dutics all sgricultural
and industrial machines and parts therefor.

FeDERATION OP MaALAYA

Revised Statute for investment by foreign natiosals, promalgated
14 July 1954 s amended 14 December 1959,

Interim statement on Industrial Development Policy, No. 30 of
1957.

Stalement on the setting up of the Tariff Advisory Committee,
July 1958,

Pioneer Industries (Relief from Income Tax) Ordinance No. 31
of 28 August 1938,

Customs (Dumping and Subsidies) Ordinance No. 16 of 1939,

Schedule of Pioneer Industries and Products dated 11 February
1960,

Mining Enactment and Rules No. 19 of 1928, as amended to
19 February 1953.

Fun

Fiji Income Tax Ordinance of 1 July 1920 amended up to
ordinance of 1955: sections 11-15 (Laws of Fiji, vol. 111,
Ordinance).

Mining Ordinance of 29 October 1917, and Amendment Ordi
pance No. 4 of 1957 and No. 29 of 1960

Ordipance No. 3 of 13 May 1957 to amend the income tax
ordinance, dealing with gold and silver mining companics
only.

Law No. 28 of 1958, the Hotels Aid Ordinance and Amend-
ment Ordinance No. 28 of 1960.

Gamsia

Income Tax (Amendment) Ordinance, 1955, third schedule
(Pioncer Companies Relief).

GaaNA
Income Tax Act No. 27 of 1943, Fourth Schedule, Pioneer
Companies Relief.

Mineral Oil Taxation Ordinance 1956 (Supplement 1o the Gold
Coast Gazetre dated 17 March 1956).

lacome Tax Amendment Act, 1938 (Supplement to Ghana Ga-
zette No. 84 of 1958).

Pioneer Industries and Companies Act of December 1958,

Local Industries (Customs Duties Relief) Act 1938,

GREesce

Legislative Decree No. 2687 of 31 October 1953 on Investment
and Protection of Foreign Capital in Greece (Official Gazerte
No. 317, of 10 November 1953).

Petroleum Law No. 3948 of 1959.

GUATEMALA

Legislative Decree No. 1317 of 30 September 1959 on industrial
development

Decree No. 345 of 7 July 1955, Petroleum Code.
Gurvea
Ordimance 24 of 11 May 1960 promulgating the investment
code (Journal Officiel de 1a République de Guinée).
Ham

Law of 8 October 1949 on encouragement of the establishment
of wholly new industries (Moniteur, 24 Oclober 1949),
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Law of 19 September 1952, relating to the percentage of Haitian
nationals to be employed in foreign enterprises.

Law of 8 August 1955 protecting sgriculture and national in-
dustry (Moniteur, 25 August 1955).

Horouras
Decree No, 57 of 6 May 1958. Law for the Promotion of In-
dustry.
Regulation, to Decree No. 57, Acwerdo No. 1325 of 25 Novem-
ber 1958.

Decree No. 171 of 16 October 1957, Petroleum Law (La Ga-
ceta, 11 Janvary 1958).

InDIa

Industries Development and Regulation Act No. 65 of 1951.

Industrial Policy Resolution of 30 April 1956 (Reserve Bank of
India Bulletin of May 1956).

Section 15 C of the Income Tax Act of 1922, as amended by
subsequent Finance Acts (Tax relief for new enterprises).

Mines and Minerals (Regulation and Development) Act No, 53
of 1948. *

Mineral Concession Rules of 1960,

Mines and Mineral (Regulation and Development) Act No. 67 of
1957.

Petroleum and Natural Gas Rules, 1959,

INDONESIA
Act No, 78 of 27 October 1958 concerning foreign capital in-
vestment (Govermment Gazette No. 138 of 1958).

Law No. 15 of 1960 providing for the establishment of a For-
eign Capital Investments Council.

Iran
Treaty of Amity, Economic Relations and Consular Rights with
the United States, signed on 15 August 1955.

Law of 29 November 1955, effective 14 April 1956, concerning
the encouragement and protection of foreign capital invest-
ments in Iran,

0!d Nationalization Act of 1 May 1951.
Mining Law of 18 May 1957.
Petrolcum Law of 31 July 1957,

In 2

Law No. 72 of 1955 for the encouragement of industrial under-
takings (Official Gazetre No. 3636, 9 June 1955) amended
by Law No. 51 of 18 June 1956 and by Law No. 18 of 1957
amending Law No. 72 of 1955.

IRELAND

Industrial Development (Encouragement of External Investment)
Act of 1958,

Finance Act 1956, Sections 23-26 and 28 ; Finance Act 1957,
Section 17 (initial allowances for new plant and machinery).

Finance Act 1936, Section 5 ; Finance Act 1949, Sections 3 and
32(5); Finance Act 1956, Section 24; Finance Act 1957,
Section 2 (depreciation and obsalescence allowances in respect
of plant and machinery).

Finance (Miscellaneous Provisions) Act 1956, Sections 16-19
(industrial building allowance).

Undeveloped Areas Acts, 1952 and 1957.

Industrial Development (Eacouragement of External Iovestment)
Act 1958,

Industrial Grants Act 1959,

Finance Act 1960 (relief on tax from profits on new exports),

Minerals Development Act 1940 (minerals other than oil and
natural gas).

Minerals Development Act 1960 (minerals other than oil and
natural gas).

The Petroleum and Other Minerals Development Act 1960.

The Finance Act 1946 (tax allowances for capital expenditure
in mining).

The Finance (Profits of Certzin Mines) (Temporary Relief from
Taxation) Act 1956 as amended by Section 77 of the Finance
Act, 1959 (relief from income and corporations tax of profits
arising from the operations of new mining enterprises).

The Finance (Miscellancous Provisions) Act 1956 (relief from
income and corporation profits tax for coal mines ; increased
depreciation allowances for equipment in a mine, quarry or
smelter).

IsrAEL

Law for the Encouragement of Capital Investments, No. 5719
of 1959,

Income Tax (Depreciation) Regulations of 1941,

Petroleum Law No, 5712 of 1952 as amended by the Law of
17 January 1957.

Income Tax (Deduction from Income »f Holders of Petroleum
Interests) Regulations 5716 of 1956.

Ivory CoAsT

Law No. 59-134 of 3 September 1959 determining rules e
garding private investment in the Republic (Journal Officiel
de la République de Cbte d'Ivoire, 10 September 1959).

Decree No. 60-09 of 6 January 1960 fixing regulations for the
Law No. 59-134 (ibid., 10 January 1960).

JAMAICA

Hotels Aid Law 1944, as amended by Law No. 51 of 11 Decem-
ber 1953, Law No. 67 of 16 November 1954, Law No. 58
of 22 December 1955, Law No. 63 of 13 December 1956 and
Law No. 19 of 12 March 1958.

Law No. 52 of 30 December 1947, the Textile Industry (En-
couragement) Law, as amended by Law No. 50 of 9 Decem-
ber 1955. !

Law No. 29 of 15 November 1948, the Cement Industry (En-
couragement and Control) Law,

Law No. 4 of 17 Yebruary 1949, the Buttons (Manufacture
Encouragement) Law.

Law No. 13 of 21 February 1949, the Pioneer Industries (En-
couragement) Law, as amended by Law No. 57 of 22 Decem-
ber 1955 and Law No. 42 of 17 August 1956.

Law No. 50 of 8 November 1954, the Exchange Control Law.

Income Tax Law of 1954 as aroended by Law No. 7 of 1956,
Law No. 29 of 1957, Law No. 42 of 1958 and Law No. 41
of 1959.

Law No. 36 of 3 August 1956, the International Business Com-
panies (Exemption from Income Tax) Law.

Law No. 45 of 16 August 1956, the Industrial Incentives Law.

Law No. 49 of 13 October 1956, the Export Industry Encourage-
ment Law.

Law No. 12 of 12 June 1950, the Bauxite and Alumina In-
dustries (Encouragement) Law.

Jombpan

Law No. 27 of 21 April 1955 on the encouraguinent and
guidance of industry (Official Gazette No. 1225, 1 May 1955).
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Law No. 28 of 21 April 1955 on the encouragement of foreign
capital investment (ibid., No. 1225, 1 May 1955).

Mining Law of 1926 (ibid., No. 134, 15 August 1926).

KEenya

The Kenya (Constitution) (Amendment No. 2) Order in Coun-
cil, 1960,

Korea (REPUBLIC OF)

Foreign Investment! Encouragement Law No. 532 of 1960, pro-
mulgated on 1 January 1960.

Laos

Communication of the Direction de Finances Extérieures on
provisional measures relative to foreign investments, Septem-
ber 1956.

LEBANON
Law of 29 December 1953, promulgated on § February 1954,
exempling new corporations from income tax,

Decree No. 113/LR of 9 August 1933 and Decree No. Il!{lk
of 23 June 1936 regulating Oil Exploration and Exploitation.

LIBERIA

Law of Mines of 1956, Title 24 Liberian Code of Laws (sec-
tion 1685).

Lisva

Law No. 51 of 23 September 1956 on the development of
national industries.

Customs Law of 1 January 1957.

Executive Regulations of 7 April 1957 under the Law No. 51
of 1956 on the development of pational industries.

Law of 30 January 1958 on the investment of foreign capital
(Official Gazette, 26 April 1958).

Petroleum Law No. 25 of 1955.

Royal Decree of 21 May 1955 amending the Petroleum Law of
1955,

Royal Decree of 21 May 1955 forming the Petroleum Com-
mission.

MaLTA
Aids to Industries Emergency Ordinance, 1959.

MAURITIUS

Law No. 84 of 1950, The Income Tax Ordinance, and Amend-
ment Ordinances No. 11 and No. 57 of 1956,

MEexico

Law of 31 December 1954 for the development of pew and
necessary industries (Diario Oficial, 4 Januvary 1955) and
regulations thereunder of 30 November 1955 (ibid., 2 De-
cember 1955).

Mining Law of 1930 (ibid., 7 August 1930).
Expropriation Law of 23 November 1936

Decree of Expropriation of Certain Oil Companies of 18 March
1938.

New regulations (under article 27 of the Constitutions) re-
lating to petroleum (ibid., 30 December 1941).

Petroleum Tax Law of February 1948,

Amendments to Petroleum Lav- (ibid., 31 December 1955).

Law of Taxes and Promotion of Mining in Mexico of 31 De
cember 1955 (ibid., 31 Deoember 1955).

Morocco
Law of 13 September 1958 instituting measures to encourage
private investment, promulgated by Dahir (Royal Decree)
No. 1-58-263 of 13 September 1958 (Bulletin Officiel of the
Kingdom of Morocco, No. 2395, 19 September 1938).

Arrété of the Vice-President of the Council, Minister of National
Economy and Agriculture of 13 September 1958 fixing the
composition and rules of procedure of the investment com-
mission (ibid., No. 2395, 19 Sepiember 1958).

Arrété of the Vice-President of the Council, Minister of Eco-
nomy and Agriculture of 13 Seplember 1958 defining the in-
dustrial sectors that may benefit from the provisions of the
above law of 13 September 1958 (Dahir No. 1-58-263).

Petroleum Code (Dahir No. 1-38-227) of 21 July 1958, as
amended.

NICARAGUA
Law of 11 March 1955 on foreign capital investments (La
Gacera, 10 March 1955).

Legislative Decree No. 317 of 20 March 1958 on the encourage-
ment of industrial development (ibid., 24 April 1958).

NIGERIA

Aid to Pioneer Industries Ordinance, 1952 (No. 10 of | April
1952).

Statement by the Federal and Regional Governments, O?par-
tunities for Overseas Investment in the F ederation of Ngerh
(July 1958, reprinted in the Economic .fm-vcy of Nigeria
1959, published by the National Economic Council, Lagos.

1959, pp. 119-121).
Industrial Development (Import Duties Relic) Ordinance, 1957,
Industrial Development (Income Tax Relief) Ordinance.
Dumped and Subsidised Goods Ordinance, 1958.
Drawback (Customs) Regulations, 1959,
Petroleum (Profits Tax) Ordinance, 1959.

Paxistan

Industrial Policy Statement of 20 February 1959,

The Companies Act, 1913 (Section 277).

The Capital Issue (continuance of control) Act, 1947.

The Income Tax Act, 1922, as amended by subsequent Finance
Acts, Section 15 B (tax relief for new enterprises).

Development of Industries Act, 1949.

The Income Tax Act, 1922, as amended by subsequent Finance
Acts, Section 10(8) and Second Schedule (taxation of petro-
leum profits).

Regulations of Mines and Oil Fields and Mineral Development
(Federal Coatrol) Act of 1948.

Petroleum (Production) Rules of 1949,

Mining Concession Rules of [958.

Panama

Decree-Law No. 12 of 10 May 1950 on measures relating to
jovestment for exploitation of natural resources, etc. (Gaceta
Oficial, 24 May 1950).

Decree-Law No. 22 of 28 Scpiember 1950 for the encourage-
ment of the development of natural resources and the estab-
Ishment of public utiliies (idid., 9 October 1950).

Law No. 25 of 7 February 1957 for the encouragement of pro-
duction (ibid., 8 February 1957).

Panactay
Decree-Law No. 30 of 31 March 1952 establishing rules for the



48 Economic and Social Council — Thirty-second session — Annexes

development of new industries (Gace'a Oficial, 31 March
1952).

Decrec-Law No. 38 of 31 March 1954 for the stimulation of
production of coffee (tax concessions, etc.) (ibid., 31 March
1954).

Law No. 246 of 25 February 1955 establishing a system for the
incorporation of foreign capital (ibid., 25 February 1955).

Petroleum Law No. 1755 of 8 June 1940.

PerU

Law No. 12378 of 6 July 1955 establishing rules regarding the
operations of the electric power industry in the country (E/
Peruano, No. 4304, 14 July 1955).

Law No. 12663 of 26 October 1956 on textile industry in-
centives.

Law No. 13270 of 30 November 1959 on Industrial Promotion.

Decree Supremo No. 4 oi 26 April 1960 promulgating regu-
lations pertaining to Law No. 13270 on Peruvian Industrial
Promotion (ibid., 29 April 1960).

Mining Code, Decree-Law No, 11357 of 12 May 1950 as

modified.

Petroleum Law No. 11780 of 12 March 1952 (ibid., 14 March
1952).

Petroleum Regulations of 16 June 1952.

Law No. 12376 of 8 July 1955 establishing conditions for
granting concessions in the zone of the Oriente.

PHILIPPINES

Republic Act No. 35 of 30 September 1946 authorizing
exemption of new and necessary industries from the payment
of internal revenue taxes, as amended by Republic Act No.
901 of June 1953 (0fficial Gazette, vol. 49, No. 7) and
Department of Financs Order No. 185 of October 1953.

Coal Lands Act No. 2719 of 14 May 1917, amended by Re-
public Act No. 240 of 18 June 1952.

Mining Act No. 137 of 7 November 1936 (as amended).
Petroleum Act of 1949 (Republic Act No. 387).

Puerto Rico
Industrial Tncentive Act of 1954 (Act No. 105) as amended
28 June 1956,

RHODESIA AND NYASALAND (FEDERATION OF)

Statement of foreign investment policy of 1956,

Federal Income Tax Act of 1954, as amended on 3! December
1959 and Law No. 21 of 1960.

Customs and Excise Act, 1955, as amended by Law No. 24 of
1955, Law No. 10 of 1956, Law No. 15 of 1958 and Law
No. 25 of 1958.

SARAWAK

Ordinance No. 13 of 16 September 1957, the Pioneer Industries
(Encouragement) Ordinance.

Ordinance No. 14 of 1949, the Mining Ordinance.
Mining rules of 1949.
Ordinance No. 4 of 1938, the Oil Mining Ordinance.

SauDt ARABIA
Law of April 1957 regulating the investment of foreign capital.

SCMALIA

Foreign Investment Law No. 10 of 13 February 1960 (Official
Bulletin of 19 February 1960).

SPAN
Decree-Law 16/1959 of 27 July 1959 on foreign capital in-
vested in Spanish enterprises. (Boletin Oficial, 28 July 1959).
Decree of 30 September 1959 implementing decree-law on in-
vestment of foreign capital in Spanish enterprises.

Decree of 24 December 1959, complementary to the decree-law
on the investment of foreign capital in Spanish enterprises.
Order of 24 December 1959 on acquisition of Spanish securities

by foreigners.
Order of 10 February 1960 relating to special registration by
foreigners of securitics and shares in industries.

Order of 12 March 1960 extending the time for declaration by
foreigners of shares and securities in Spanish enterprises
established in Art. 2 of the order of 10 February 1960.

SupaN

Act. No. B of 1956 on concessions for spproved enterprises
(Legislative Supplement to Sudan Government Gazette No.
892 of 15 March 1956).

THAILAND

Exchange Control Act of 1942.

Notification of October 1955 of the Ministry of Industry.

Decree No. 23 of 6 December 1958.

Promotion of Industrial Investment Act of 17 October B.E. 2503
(1960).

Ministerial Regulation No. 1, B.E. 2503 (1960) issued in ac-
cordance with the provisions of the Promotion of Industrial
Investment Act B.E. 2503 (1960).

Communiqué of the Bank of Thailand dated 17 July B.E. 2502
(1959) corcerning facilities for investors in Thailand.

Notice of the competent offices of the Exchange Control No.
2/2503,

Exchange Control Act B.E. 2485 (1942) and Ministerial Regu-
lations No. 13 B.E. 2497 (1954) issued thereunder.

Communiqué of the Bank of Thailand dated 4 October 1960
(B.E. 2503) concerning relaxation of Exchange Control.

Mining Law of 1918 (B.E. 2461), rs amended 1950.

TRINIDAD

“ Regulations and Policy Concerning Investment of Foreign
Capital in Trinidad.”

Aid to Pioneer Industries Ordinance of 16 March 1950, and
Amending Ordinances No. 16 and No. 32 of 1956.

Income Tax (in Aid of Industry) Ordinance, Ch. 33, No. 2,
and Amending Ordinance No. 48 of 1955.

Hotels (Development Encouragement) Ordinance, Ch. 32, No.

15 and Amending Ordinance No. 33 of 1952 and No. 25 of
1959.

Income Tax (Amendment) Ordinance No. 30 of 1954, relating

to investment in hotel construction and equipment.
Cement Industry (Development) Ordinance, 1 December 1951
Qil Mining Regulations of 1939 and 1945.

TuMista

Decree of 4 June 1957 on the Guarantee Fund for the repa-
triation of capital and profits derived from foreign investments
(Journal Officiel, 4 June 1957).

Laws for the Encouragement of Investments: 19 September
1946, 18 September 1947, 30 March 1953, 27 June 1954
(Certificate of Establishment); 17 December 1942, 1 Oclober
1945 (Certificate of Agreement); 1 January 1948, 22 March
1956, 30 March 1957 (Guarantees of equipment loans), 29
December 1955 (special tax reliefs).
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Basic decree of 13 December 1948 on petroleum exploration
and exploitation in Tunisia ; amended by decree of 1 Januvary
1953, further modified by Law No. 58-36 of 15 March 1958
(Journal Officiel tunisien, 21 March 1948, and Journal Officiel
de la République Tunisienne, No. 22 of 18 March 1958).

TURKEY

Law No. 6224 of IB January 1954 on the encouragement of
foreign investment (Official Gazette No. 8615 of 23 Jaouary
1954),

Law No. 6791 of 9 July 1956 on expropriation or confiscation
giarantecs.

Ordinance No. 53 of 6 Septerber 1956 enumerating activities
forbidden to foreign nationals, enterprises and institutions.
Law No. 6309 of 3 March 1954 on mming (ibid., No. 8655,

11 March 1954).

Law No. 6326 of 7 March 1954 on petroleum (Official Gazetre
No. 8658, 16 March 1954), as amended by Law No. 6558 of
13 May 1955 (Official Gazette No. 9011, 21 May 1955) and
by Law No. 6987 enacted on 29 May 1957 (ibid., No. 9626
of 6 Juoe 1957).

Regulations for Administration of the Petroleum Law of 7
March 1954 approved by Decree No. 4-5633 of 28 July
1955.

UniTep Aras Repusuic (Egyptian region)

Law No. 169 of 1952 regarding the exemption of foreign
aviation companies from some laxes, as amended by Law
No. 588 of 1953.

Law No. 156 of 1 April 1953 on the iavestment of foreign
capital in economic development projects, amended by Law
No. 475 of 2 September 1954,

Law No. 430 of 3 September 1953 establishing tax exemptions
for the strengthening and development of the national eco-
nomy (Journal Officiel No. 712, 3 September 1953).

Ministerial decree No. 6 of 25 January 1954 concerning the
execution of Law No. 430 of 3 September 1954,

Law No. 20 of 13 January 1957, as amended by Law No. 138
of 29 June 1957 relating to the appointment of a repre-
sentative to the boards of companies of national interest.

Decree of 12 August 1948 regarding investments requiring
nationals to be on board of directors,

Law No. 66 of 19 February 1953 on Mines and Quarries, as
amended by Law No. 86 of 14 March 1956, and Law No. 98
of 3 May 1959.

Decree No. 69 of 28 February 1959 concerning the application
of the Law No. 86 of 14 March 1956,

Uxitep Asup RerunLic (Syriaa region)

Legislative decree No. 47 of 7 August 1952 regulating Syrian
industry.

Legislative decree No. 103 of 27 September 1952 on the en-
couragement of industry.

Mining Law, Decree No. 151 of 2 March 1952,

Mining Law No. 7 of 21 December 1953,

Uzvouay
Law No. 10079 of November 1941 on new industries.

Veezveia

Resolution No. 95 of 6 June 1939 relatiog to import duties on
equipment and raw materials,

Decree No. 173 of 21 April 1958 simplifying the procedure
contained in Decree No. 315 of 24 September 1951 granting
of total or partial exemptions for materials imported for use
in industries (Gacere Oficial, 22 April 1958).

Decree No. 255 of 18 March 1960 concerning exemptions from
tariffs of machinery, equipment and raw materials imported
for use in industry or agriculture (ibid., 8 Apni 1960).

Law on Hydrocarboas and regulations of 1943 (ibid, 13 March
1943 and 31 August 1943).

Mining Law of 29 December 1944, as amended.

. Law on Hydrocarbons of 1955 (ibid., 13 October 1955).

ViernaM (RePUBLIC OF)

Presidential declaration of § March 1957 on the policy of in-
vestment in Viet-Nam.

Circular on the application of the presidential declaration of
5 March 1957 relative to new invesiments.

Decree No. 478-KT of 16 November 1957 creating an Industrial
Development Centre.
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ANnNEX IO

Geveral agreements for the avoidance of double taxation with respect to taxes on income covering wader-developed
countries and territories

I. CounTRiES MEMBERS OF THE UNTTED NATIONS

4 3 £

- e

; I g i i :

- -a
3 & - 3 z g » 5 g .E ;
IERREEEERRRE S : 3
] ) 2 ;a a g é 5 F—
PgsddlediiiilastisiEifiaii

Burma o) mi e e . < s i . & e . = . E
Central African Rep. . E* E* . ¢ E® .. S o: ¥ W a e ow -
Ceylon e e o o B NN o e N e« BN . N o « NN . BN EBHN
Chad w B e & o w e N - s & & @ 3 & .
Congo (Brarzaville) . E* . E* ., . , . E° E® 5 % 2 3 S . E
Congo(Leopoldville) E . . . . . . . . . . . - .. E E
Cyprus B o o w o B o e - ol s +.B o+ B . E E
Dahomey B W D G m w w L U o e la § W & w..e & .
Fed. of Malaya o ol e wm e B v B B : E 2 = B 3 E .
Gabon . B . BB . . . B . . 5 8 e B OE R A .
Ghana E " B s 2 -« ; «. « BB . B B EEN
Guinea & & @ Y6 % @ @ e ime A T o s -
Honduras 2 A e @ B R & o= . s % . . = .
India i B - < B o RN N s s - E E N . §
o ST R e S NOES
Madagascar .o . .. . E® . e . . -
Mali & e B & 3 a0 w0 ceh S 5 o e & B W nE SR .
N]i:rria‘ E E . . E = B . E . E E E E E
Pakistan o e 8w e B 4 a . N E B . . E E § E
Sencgal S Tar @l B W @ by mme g ; = R al & % W
Sierra Leone® B v w w &« B 5 3 @ wu E : . « BB E E . B E
Tunisia Y I < R <L R = . s . & % A
United ArabRepublic. . . . . . . , . E A S - - SRR
UmVDll.l. . . . . . - . i BY . . . . . . . . . . . . . .
E = Agrosments la cfluct S = Agreemsents signed but not yet ks esfect N = Ag under pegotiati

s In addition 10 the countries lated in the table the Unlted States is
also oegodsling general Income tax agreements with the following coun-
tries . Argegtioa, Braxl, Ceylon, Chile, China, Colombia, Costa Rica,
Mexico, Parsguay, Peru, Philippines, Thalland, Uruguay, Veperuela.

b This agreement was lolnulL concluded by the Central African Re-
public, Chad, Congo (Brazaville) and Gabon.

II. Overseas TERRITORIES

(i) Income tax agreements concluded between the United
Kiogdom and:

Aden Colony Federation of Ruodesia

Antigua and Nyasaland

Barbados Fiji

Basutoland Protectorate Gambia

Bechuanaland Protectorate  Gilbert and Ellice

British Guiana Islands Colony

British Honduras Grenada

British Solomon Islands Guernsey
Protectorate Isle of Man

Brunei Jamaica

Dominica Jersey

Falkland Islands, Kenya

o Agreement relatlng to tases on lncome from movable capital only.
d The agreements applicable to Nigeria also apply to Cameroun under
United Kingdom trusteeship,
N Application for membership In the United Natlons made op 27 April

Mauritius Singapore

Maontserrat Swariland

North Borneo Tanganyika

St. Christopher and Nevis Trinidad

St. Lucia Uganda

£t. Vincent Virgin Islands (British)
Sarawak Zanzibar

Seychelles

(ii) Income tax agreements concluded between the Federstion
of Rhodesia and Nyasaland and ;

Kenya Tanganyika
Uganda Zanzibar

(iii) Income tax agreement concluded between :
Jersey and Guernsey
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(iv) Income tax agrecment concluded between:
Mauritius and Seychelley
(v) Income tax agreements concluded by Gambia with Ghana
and Nigeria.
(vi) Income tax agreement between Canada and the United
Kingdom of § Junc 1946 extended lo:

Aden Colony Grenada
Antigua Jamaica
Barbados Mauoritius
British Guiana Montserrat
British Honduras St. Christopher and Nevis
Dominica St. Lucia
Falkland Islands St. Viocent
Federation of Rhodesia Seychelles
and Nyasaland Trinidad
Fiji Virgin Islands
Gambia Zanzibar

(vii) Income tax agreement between New Zealand and the
United Kingdom of 27 May 1947 extended to:

Aden Colony Nyasaland

Antigua St. Christopher and Nevis
Falkland Islands St. Vincent

Gambia Seychelles

Grenada Sierra Leone

Jamaica Trinidad

Mauritius Virgin Islands

Montserrat

(viii) Income tax ngreement between Sweden and the United
Kingdom of 30 March 1949 extended to:

Adcn Colony Mauritius
Antigua Montserrat
Barbados North Borneo
British Honduras St. Christopher and Nevis
British Solomon Islands St. Lucia
Dominica St. Vincent
Failkland Islands Seychelles
Federation of Malaya Sierra Leone
Federation of Rhodesia Singapore

and Nyasaland ‘Tanganyika
Fiji Trinidad
Gambia Uganda
Gilbert and Ellice Islands .  Virgin Islands
Jamaica Zanzibar
Kenya

(ix) Income tax agreement between Denmark and the United
Kingdom of 27 March 1950 extended to:

Aden Colony Fiji

Antigua Gambia

Barbados Gilbert and Ellice Islands

British Honduras Jamaica

British Solomon Islands Kenya

Dominica Mauritius

Falkland Jslands Montserrat

Federation of Malaya North Borneo

Federation of Rhodesia St. Christopher and Nevis
and Nyasaland St. Lucia

St. Vincent Trinidad
Seychelles Uganda
Sierra Leone Virgin Islands
Singapore Zanzibar
Tanganyika

(x) Income tax ngreement between Norway and the Uniled
Kingdom of 2 May 1951 extended 10

Aden Colony Grenada
Antigua Jamaica
Barbados Mauritius
British Honduras Montserrat
British+Solomon Islands North Borneo
Dominica St. Christopber and Nevis
Falkland Islands St. Lucia
Federation of Rhodesia St. Vincent
and Nyasaland Seychelles
Fiji Singapore
Gambia Trinidad

Gilbert and Ellice Islands  Virgin Islands

(xi) Income tax agreement between the United States and the
United Kingdom of 16 April 1945 cxtended to:

Aden Colony Jamaica

Antigua Montserrat

Barbados St. Christopher, Nevis
British Honduras and Anguilla
Dominica St. Lucia

Falkland Islands St. Vincent
Federation of Rhodesia ~ Seychelles

Trinidad and Tobago

and Nyasaland
Virgia Islands

Gambia
Grenada

(xii) Income tax agreement between the Netherlands and the
United States of 29 April 1948 extended to the Netherlands
Antilles,

(xiii) Income tax agreement between the Netherlands and the
United Kingdom of 15 October 1948 extended to the Nether-
lands Antilles and Fiji.

(xiv) Income tax ogreement between Belgium and Sweden of
1 April 1953 extended to Ruanda-Urundi.

(xv) Income tax sgreement between Belgium and the United
States of 28 October 1948, as modified on 9 September 1952,
extended to Ruanda-Urundi.

{xvi) Income tax agreement between Belgium and Canada of
10 April 1958 extcnded to Ruanda-Urundi.

(xvii) Income tax agreement belween the Union of South
Africa and the Federation of Rhodesia and Nyasaland of 22
May 1956,

(xviii) Agrcement relating to taxes on income from movable
capital concluded by France with Freach Oceania (of 28 March
and 26 May 1937) and Comoro Islands (12 December 1958).

(xix) Income tax agreemcnt between Union of South Africa
and Zanzibar of )8 February 1958,

(xx)} Income tax agreements between the United Kingdom
and the Union of South Africa of 18 June 1959 concerning
Basutoland, Bechuanaland Protectorate and Swaziland.





