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U(l""lorc.~dum by tho Sccrotnry-GcnoreJ.
•

In his statement at the opening meetIns of the third session of the

General .k.ssembly', the Secretary..('.eneral gave the tragic list of the

servants of the United Nations who bad been killed while pertorm1ng

official duties in Palestine. Referring to the death of Count Bernadotte

and Colonel Seret, he stated: "The death of these two brave and honourable

. men must deDJ8nd full satisfaction from those who were responsible. It

raises again, and more urgently than ever before, the question of what the

United Nations shall do to make certain, so far aa is humanly posa1ble, that

its representatives will enjoy a ~1mum amount of protection in the future

while perfo~ng their duties in areas of physical dOJlCer."

The series of :incide="::;'" began with the killing of Thomas ~lasson,

American Consul-General 1:.1 Jerusalem, and a member of the United l1ations .

Truce Commission, who was shot -Dy a snipor on 23 l-1ay 1948 while returniIlU

to his home after a meetinc of the Commission. He died on the following

morning.

On 6 July 1948, Commendant Rene de Lararriere and Commandant de Canchy I

two United NationE' observers from France, were victims of an explosion in

front of a Jewish barricade in the Nazareth region. Commandant de

Labarriere was killed, and Commandant de Canchy 'Wo'Jnded. Jewish soldiers

at the scene stated that the observers had been struck by exploding ndnea,

According to Commandant de Canchy, the explosions could have been made by

hand. grenades rather than by mines, and, in his opinion, he and his

companion eppeared to have been the victims of a deliberate attack by

Jewish soldiers.

On 13 July 1948, a convoy mov1n(~ under Unftee. -neti.ons auspices was

made the ~arget of rifle fire in the vicinity of MOlmt Scopus. A Jee~

in the convoy was dr'-.ven by DIe Hf"13e Bakke , a membe-r ef the Unitecl. Uatiou.s

Secretariat, and a Uni.ted. Nat -i oris '!UArd i;l Palestine. Bakke was killed

/instantly by a
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'inetantiy b7 a rifle bullet. Br1p41er Laeh ot the AN LeclOll intormed

the MeG.lat"~ that the proceecl1nBs ot a Court of Inqul17 lec1. to the

conclu~1on th'lt Bak1te had been shot b7 an- hrab soWer who vas excited

by enelQ' tire.

On 28 August 19J18, Wo French observers, T ..1eut-Colonel Jo80ph -::~eru

and Captai!.n Pierre Jeannel, landed at ~e aaza airfield in en area under

the control ot the EaYP't1en A:nq. On lee.'71:0.3 the plene, the two obeerverc

were attacked by S~,ud1 l,.rablen lrresulars, to vhoJIl the EgnJtlan ArIq had

entrusted the suard.1ne ot the atrflele., c-nd were killed and robbed.

On ~.7 September l~, COlmt FolJre Bema~.otte: United Nations Mediator

in Palest1ne , end Colonel Serot, a Un1ted I:ations observer fna France,

were shot Md killed while p:roceedine in a car th'!'Ough JeWish-held

territory in Jerusalem. The attack was m~e b:r s~":oral men dret1sed in

Israeli J..rrq type uniform. 'While the aS8RilAllt~ have not been apprehended,

the ci!'CUlDstances of the attack have led officials of the United Nat1on=

and of Mem-Jer Governments to pre8UJJla that they belons to tlte Stern Gaps,
a group of Je~dBh iITegulars operating in Jerus!U~m.

In add1t-1on to these cases of death and l~.~·lry, cases' of firinu or.

United Nations officials have occurred In Palest~"~. The latest 0:' these

occurred on 22 September 1948, when a convoy un'~"'r United Ifations a"J.S!'icec,

accompanied ~y UniteC', Nat1ons. observers, vas fired on by three men dre::3~cci

in Arab un1forms identified by the Chief of S·' !"ff of the l-lediator as

attached to the ll.rab forc'is of Tra?lsJord811. No.~e of the United Nations

personnel was hit, bu~ four other persons in the convoy vere killed.

P:~T II: :~CT~ON T;J<EN BY TU: SEC!'~;.RY-GENER;.:r..

After s~veral of the incidents in Pale3~'l..ne :":"eferred to e.r-oye, the

Secretary-General wrote to the autho":'~t~ e s "'''0 'ha~. control ~:r the

territory in which the representative of tile \]n::ted Nations had been k:::"led

or injured, emphasizir~ the immediate co~cer.n of the United Netions ~d

stating, on behalf of the United Nations, the p.ttitu,1e which it ~bht L~,:l'9t

in the matter as regards tlte protection of itr interests end riG::.ta as

wp11 ~s of the rights of the familiee of the ~ic+~.

Cowmerical group accident insurance h~~ lleen taken to cover all

re(;11lar staff members of the United Nations. :r,--~ver, no {!£reeme:!t - ,. -(~

be reached ~.,ith co:r'l"lerical insurance camper.';ea to cover military oc.scry·::r::.;

and U::1i ted Nations guP.rds ,-'1th the exception -:>: o::-fl,i:8rJ- ace ide:r.ta :-:'C':

resulting from aC'~s of war.

The Secretarj"·Q.'3neral has uniertp.ken the responsibllitj~of p8.yir_ :;.:~

1r'lemn1ty to the le£;.'l1 ;le1rs of all person" l'Ic.,....;'~-:led. to the ?clf'st::--~!:'



JlisslOD~ to the amount. CJt $25,(XY.), or four t:lBoe the armual salary ot th.
parBOIl ccocemec!., vhichcvE'r' is the hisher. The Secretal7-General has allO

~cd to I8ke partial prqmcnts ot the amount stated above tor inJuries

which reeult in partial dlsabili";y resultine from nerv1ce with the

Palest1De mis8Ion.

The only deduction made from th"s~ p~yments iator any insurance ~lch .'

af be pa:1d to the heirs of t.he dt'ceased ob80rver8 ?r to the dIsabled

obael"'1era b7 their Govomments I but not for &nY' p8.1Dlents made by vIrtl.\e ot
pension r:l8bts. Theae ~nt~ are also ov~r and above any payments which

~ be -.lo t~ JI1":mibcro et tjl~· staff ef 1ihe United BatIens by reason of'

workmen's competlsotion c.-r ctaff ponsIon schenea.

In edd1tI~ to 'ti~'J ind'9:::1nity mentioned abOV'9, the Secretary-General

has ~clc1P.d to meke ~vmen";s f~Jl' ~Ci.Ical n..~i hospital bi'1..1s ae- well ':!oS

for funeral a!1d o~·hor ~-:"Clated a:x:,enscs.

The 8&lIe pr-lnc Iplee ~3ve b'''r-:~ J:lade applicable to all other field

JI1s8iona establi~·~':." b:; '\;he TPnited Ifations, except that the me.x1mum indemnity

has been 1'1x.ed. bt $15 ,fJOO, Ol'" twice thP. annual salm:y, ,.,h1cheyer 18 the
I

h1gher. The 1nde1allties ar'J paid only to ,ersons yho :receive United

Batians se.l.a.t7 or o.l~.:n"t'~J.ce.:t.

P:~ IIT: QUESTIC~q rRESt!:lf!'ED FC'R CuNS:mERA~I()N

The f)(\cret~r:r..('~nerol, in pi.c.cine th1s item on the ee:enda of the

General Asse~~, as3UDlCS that the General hssembly will not d.es1rc to

consider i'tc'3lf' 33 ., fc:~t-f1T~ding "nody or Judicial tri-Olmal for detennin1ng

the facts 1n thec~ !.l8.tt·-, .....q, m.' for the assessment of responsibility 1n

indiv1dual C~ ~:".s. HI;!' CJ.13idcr.; 'tha~ those must be .i"... termined elsewhere,

as f9r af: ~di ~·i..l_'.lo.l cases E.~ ccncerned, that is t.o sey, either by direct

negot~o""""'s bLtVd'.:1J. the ~:oprop""1at.e organ "r the United Nations and

the State or ~tl.A.thorit;v ~on~e!"l1ell., or by cr. arb1tral trib1mal. Howe'r~rJ
,

before appropr:!.ate &:~.. "..C i can be tf.\k~n to advance cLadmc fer reparation in

these ca:..:ts, It \-:,()uld p.ppp.e.r that a r.-unber of qu.cstions of law, p"\licy and

procedure shoul1. :,e detr:-rmtncd ~:r thl General Assembly. . In the view of

the Secretar:r-Q.o>':l':'r:.ll. th~ fa::! ~O""'!ToC' ~ue3tions reed consideration by the

hBoembly:

(1) V'&1eth~r. in thn "' L~"1 of tt·- C')n'Jrn] ;,sst:.;mbly, a State may have

a respon.stl.' ~~~-o4:;J ~~ eJ?f!:!.r.d th' Unit'ed Natlo:1l3 :f.'01' injury to or

,
~ .

rl1parat~~ns or ~~NJSUr' cf ::~~ ~.c,.~,..,:~ Wl~ 1 '\ should be claimed.;

( 3) Wha:; ::,,:':)ulu :: ... tll," 9~"1C' 'l' rr,' :")r th(' ,ro~r~;.t.ntlon and settlu,:r.at

of clei'llS
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1. Whetbel'. 1n' the ~1." ot the General Aaeeaabll, a State !!l have a

.!!.!)?OD!lb1l1tl as apiplt the United Bationl tor 1nJ!!7 to or

bath ot .. !§!nt'of the United lfatiOl18

The secretariat i-8 not.aware of 8n7 8ituation which has previously

pn••n1;ed itself and which i8 precisely analosou8 to the casei now under

·ocmai4eratlon. No caee has been found in which an intematlon orsanization
. .

'haa pre-eent~d a cla1Jll esainst a state for inJur1 to or 'death of one of its

offioial. or asent8.

On the other hand, there i8 a larse boQ of lesal precedent relatins

to the reepon.ibilit7 of a State tor injury to the nationals of other

S.tate8. A cla8sic statement of the lesal doctrine unclerl71ns these

precedents was made by Vattel in 1758: "Whoever ill-treats a c1tizen

1n41rect17 injure8 the State, which must protect that citizen. '!."..:e

. lIdrere1p of the injured citizen must avenge the deed and, if possible,

force the 8681'8s80r to 8ive full satisfaction or punish him, since otte: ' .....

the citizen will not obtain the chief end of civil lociety, wIl1ch is

protection. It (Vattol, The Law of Nations (text of 1758, 3r4 w~.. :;':316,

Ne 136»). An authoritative Judicial statement of this princIple is to

be tound in the opinion of the Permanent Court of International Justice in

the case of the MavrOJDlll8.tis Palestine Concessions: "It is an elementarJ

principle of intemational law that a State is entitled to protect ita

subJect8, when injured by acts contrary to international law committ~~; ~y

8I1o·'.iher State, from whom they have been unable to obtain satisfaction

thro1A6h the ordinary channels. B7 taking up the case of one of its

subjects end by resort1ns to diplomatic ation. or international Judicial

proceedlllgs on his behalf, a State 1s in reality assertins 1ts own rishts ­

Its r1sht to ensure, in the person of its subjects, respect for the rules

of international law." (Mavrommati s Palestine Concessions, Publications

of the Permanent Court of International JueticEt, Series A, No.2, pese 12).

It can be said to be en established principle of intemat1::>nal law

that en injury to an alien, cOlDD11ttodby ft State in v1Qlation of

. international law, is an injury to the State of which he is 0. national.

It i8 the view of the Secretary-General that the same principles on wh1ch

thi8 lesal doctrine is based lead to the conclusion that en injUl7 to an

esent of tho United Na.tions in the course of his official mission,

cc.n1tted by a State iZl violation of international law I is an inJU1'7 to

. the United Nations, and that the United Nations is enti~,:'~,. ';, ~'la1m

Jleparations for such an inJUJ7.

The Secretary-General emphasizes again that he is not, at this point,

/requesting a decision

"



reque8t1D8 a deols1on. or advice as to whether there la uv reaponslbl11tJ'
. .. . .

on 8D1 slven state or authorlt1 with resp'ct ot 8D7 pal1ilcular lnstanoe

mentioned In the first part ot this document. This would depend,- in. .

the first place, on the facts resarding the lnJUI7, am, m the second

place 1 ea whether such 1DjuJ7 vas comm1tted in violation ot 1DtematlODA1

law under circumstances ,ntail1ng the responsibilit1 of the State. In

the latter connexion, it riJa7 be observed that it is senerally recosniced
. ,

in international law that a hisher degree of diliBence is required ot a

State w1th regard to the protection of foreign diplomatic and consular

esents exercising their functions in its territory. Th~ Secret&r1­

General believes tht\t the same principle applies here,. end that a state

owes a special duty of vigilance with respect to en eeent of the United
I

~ations ensased in the exercise of official functions, p8rticular17 when

in connexion with the maintenance of peace and security in a disturbed

area.

The Secretary-General has no doubt that the United Nations, which

~las capacity to enter into international JWJreements with States, possesses

the leBal capacity to present a claim under international lawasamst a

State, whether a Member or non-Member of the United Nations.

2. ~~t shou.ld be the general policy with respect to the reparations

or measure of d8!ll8Bes which should be claimed

It is clear that the United Nations should be entitled to claim as

the firat item.of reparations, prompt and adequate punishment of the

offenders, and the taking of such measures as will protect asents of th~·

United Natio~s against future injuries. This element of reparation

appears in numerous claims dealt w1th in diplomatic correspondence end

in the decisions of intemational tribunals.

The next item which it would appear tbat the United Nations is clear17

entitled to claiin, is reparation for the direct co~ts incurred by the

United Nations, such a medical sel"Tices, funeral expenses, and p&-.vments

to the injured official or his family. Again, there are prececients which

would support such a claim. The most important item of dameges which

appears in the pitooodente ia the payment of d8m88es by the refWOllsiolo

State to the injured individual or his family as compensation for the 1088

suffered by them. In the words of the Permanent Court of Intemational

Justice: "It is a principle Ol" intemational Law that the reparation of

a wrons '1.lJAY consist in an indemnity correspondins to the d8DJ8ge which

the nationals of the injured State have suffered as a result of tha act

which is contrary to international law. This is even the most usual

fom of reparation." (Case of the Factory at Chorzow, Publications
/of the Permanent

.;.

•
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ot ,the Pe%'lll8Dent Court or Intematloaal Juatice, serie. A, 110.17, pep 27).
The Secretal7-Genoral believes the:.t it would be de.i~ble tor the General

;.osemb17 to 81ve con8ideration as to whe,ther the Unitecl Ration8 should

adv8l1Ce cla1ms for ouch ccapen8ato17 4amaees in appropriate easel. In

his vioy, thu analO!a 0: 'ti.6 p&JD18!1t of eompensator, 4-881 to natitmal8.
on pree;~ntat1on ;,f a claim by a State, .y appropriately be applied to

these situntio:ls.

"Tha qUElrt10n of the measure of compen8atory clauses would neceSlar117

vary f~ ca&A to cess.

La::tly. t~ere 10 the question whether the United Nations shc'ucl, in

am»ropriete cases, make a cle.iJr for, exemplary (or, a8 they are 8Q1Iet1JDes

called, pun~tiveJ de~es.

IntemationeJ. t:ribunals have senero.lly not looked with favour on the

s'ti8rd of" 6xcD.plc.ry iamesea. (See opinion of Umpire Parker in Lusltan1a,

Unit~~~~!...: Oe1"JD8n:-,~.xed...2la1msCommission, Consolidated Edition of

Decisi:'~L:"::~~_~:!.nions,pages 11, 24-31). There is, however, one

c~ltst.anding caza :'n whic-h damaees were assessed against a State for 1nJur~

to the rights of t~~ cla~mant State as distinct from compensation for

injl.;.l':r to thJ nat.Loncl,e of the, claimant State. In the caee of the

Ilm ~'~lono, on e.r")itral tribunal awarded the Canadian 'Govemment $25,000

aa 8t3ainsij t.he United StateEi of l.m£;rica for the wrons done to Canada by

the Uni~bo. State') 1:l intentionally sinking a vessel.

It is to '!.:e notc,J. that there have bt,'~~1 a number qf instances in which

excmp':.ar;"' dr~eo have 'been claimed and paid in diplomatic settlement.

In Vlew' of -'-ht uncertain state of i:ltemational law with respect to

the aw"rcLnE: c~ e:'::'!:lli1ar:r damages by international tribunals, the

3.~·.:r~t,ar:r-G(:-=..e:-:'1I!l<"',kes no ~com::neno,atio:l with :regard to the inclusion of

such er; It·,U1 In u. c).~im fo!" reJ,larations, although he believes that tlle

1:~~ :-t1(,~1 dC't3'ryea consldlJration by the General .~esembly.

3. WL;;.~ ;::4'- .:1·3 br' tl~~ ,.,~:ocedur.e fur the presentation and settlement of

-';"~'::' Gone ·'J.l l .. sSE-I:lbly will need to consider which -",ould be the

~,pr~~riato ;~gan for the presentation of clatme. Under Artic.le 91 of

til!:; C!::..-ter, the Secret.lry-General i3 the Chief hdm1niatrCi.tive Offi~er of

th~\ ': l1~·~.11:atlo:'1. . In t.h~,s cap.:lc1t:r he 6Tl'~:ora into contracts ar.d settles.
c La tn;c ~~' ... p·C''tvate: la;.r characce ' on behalf of the Ore~.n:!zation. By the

SC::-::" 'l,,!.,.'·1, ~:~ -'-::·,1.1d, P," :",J.::.r 'to be the appropriate organ for the prosecution
(

~11(:' :'~t.a;J.f~-::r_~ of clcl:L-rr:.B of the character here discussed. Should the

.: ~~"'':'. '. ;~t3~!!'ibly a:')rea with this vie"" thtj Secretary-General could proceod

Ito present claims
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to pre.nt 01&1.. to the state. orl\Uthoritiel coaceme4. It i.

cOIlOei-yabla that 1n the i. cUI.ion which would tollov the p"eentat1on

ot noh oWm" the Stato 0:' authority ccmcemed m1Bht 8U8Pet relort

to arbitration. It would a8.1st the Secret&r7-GenereJ. in IUCh case. 1;0

know the Y18hes ot the General Assembly 88 to whether he should asree
to eubm1t part1cular cla1ms to arb1trat1on•

•

___a.

;

"


	biton0001B08
	biton0001B09
	biton0001B10
	biton0001B11
	biton0001B12
	biton0001C01
	biton0001C02



