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REPARATION FOR INJURIES INCURRED IN THE SERVICE OF THE UNITED IN.TIONS

. Memorcndun by the Socretary-Generel

. PART I: HISTORY OF PARTICULAR CASES

In his statement at the opening meeting of the third eesasion of the
General Assembly, the Secretery-General gave the tragic list of the
servants of the United Nations who had been killed while performing
official duties in Palestine., Referring to the death of Count Bernadotte
and Colonel Serot, he stated: "The death of these two brave and honourable

~men must demand full satisfaction from those who were responsible, It
raises again, and more urgently than ever before, the question of what the
United Nations shall do to make certain, so far as is humanly possible, that
its representatives will enjoy a maximum amount of protection in the future
vhile performing their duties in areas of physical danger."

The series of ‘incide:ri~ began with the killing of Thomas Wasson,
Americen Consul-General ia Jerusalem, and a member of the United Nations
Truce Commission, who wes shot by & sniper on 23 May 1948 while returning
to his home after a meeting of the Commission, He died on the {ollowing
morning.

On 6 July 1948, Commendant René de Latarriere and Commendent de Canchy,
two United Nations observers from France, were victims of an explosion in
front of a Jewish barricade in the Nazareth region, Commandant de
Labarriére was killed, end Commendent de Canchy wounded. Jewlish soldiers
at the scene stated that the observers had been struck by exploding mines,
hccording to Commandant de Canchy, the explosions could have been mede by
hand grenades rather than by mines, and, in his opinion, he and. his
companion eppeared to have been the victims of a delibereate attack by
Jewish soldiers,

| On 13 July l9h8, a convoy moving under United -llations auspices was
made the jarget of rifle fire in the vicinity of Mount Scopus. + Jeed
in the convoy was dr’'ven by Ole Heige Bakke, a member cf the United Nations
Secretariat, and a United Nat'ons guard in Paleatine, Bakke was killed
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‘instently by a rifle bullet. Brigedier Lash of the Areb Legion informed
the Meciat~r that the proceedinéa of a Court of Inquiry led to the
concluaion that Bakke had been shot by an Arab soldier who wvas excited
by enemy fire, _

On 28 August 1948, two French observers, “.ieut-Colonel Joseph “ueru
and Captain Pierre Jesmnel, landed at the Gaza airfield in en area under
the control of the Egyptian Army., On leaving the plane, the two observerc
were attacked by Saudi /,irabian irregulars, to vhom the Egyptian Army had
entrusted the guarding of the airfielé, cnd were killed and robbed,

On 1.7 September 1948, Count Folke Bernadotte, United Nations Medietor
in Palestine, and Colonel Serot, a United I'ations observer from France,
were shot and killed while proceeding in a cear through Jewish-held
territory in Jerusealem, The attack was made b7 s~veral men dressed in
Israell Army type uniform. While the assailante have not been apprehendecd,
the circumstances of the attack have led officials of the United Nationc
and of Memder Governments to presume that they belong to the Stern gang,

a group of Jewish irregulars operating in Jerusal:qm.

In addition to these cases of death and in.'wry, cases of firing on
ﬁhited Nations officials have occurred in Palestine, The latest ol thesc
occurred on 22 September 19&8, vwhen a convoy un”~r United Nations ausnicec,
accompanied by‘Uﬁiteﬁ Nations observers, was fired on by three men drcosed
in Arab uniforms identified by the Chief of S’ off of the Mediator as

. attached to the .rab forces of Tramsjordan., None of the United Rations
rersonnel was hit, bubt four other persons in the convoy were killed,
ART IT: JCTTON TAKEN BY TYE SECRET, RY-GENER.L

After several of the inclidents in Palesi’ne »meferred to ehove, the
Secretary-General wrote to the authorities who had control o7 the
territory in which the representative of tue United Nations had been killed
or tnjured, emphasizing the immediate corcern of the United Netions and
stating, on behalf of the United Nations, the attitule which 1t might ciont
in the matter as regards the protection of it~ interests and rizats es
well as of the rights of the families of the victims, |

Cormericel group accident insurance hen~ heen taken to cover all
regular staff members of the United Nations, I~ever, no agreement <. .0
be reached with cormerical insurance compar es to cover military ocservils
and United Nations guards with the exception oI ordir-ary accidents ot
resulting from acts of war,

The Secretary-Goneral has unlertaken the responsibility of peyir w:
iriemnity tc the legal ieirs of all person: se~imed to the Zalestl neo
nission and killea c. *+otally 1ie="2a =~ 2 wewsile of service —Ith 7.
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mission, to the amount of $25,000, or four timee the annual ealery of tho ,
person concerned, whichever is the higher. The Secretary-General has alno
acreed to make vertisl paymecnts of the amount stated above for injuries
which result in partial disabili%y resulting from gervice with the
Palestine mission. :

The only deduction made from these payments is for any insurance w){ich g
may be paid to the heirs of the deceased cbservers nr to the disabled
observers by their Governments, dbut not for any payments made by virtue of
pension rights, These peymentic are also over and above any payments which
may be made to members cf tiic staff of the United Nations by reason of
workments compensgstion cr staff ponsion schenes. ‘

In additim to the indemnity mentioned above, the Secretary-General
has decided to meke payments ful medical anl hoepital bills ar well 28
for funeral and other rclated oxdenses. |

The sszme prrincinles zave b, made applicable to &ll other field
miselons establi: .~ by the "nited Natlions, except that the meximum indemnity
has been fixed &t $15,70G, or twice the annual salaxy, whichever is the
higher. The indexnities are paié only to nersons who receive United
Nations stlary or zllownrncen,

P/ IIT: QUESTIONS TRESENTED FCR CONSITERATION

The Socmt;fy-(‘-eneml, in piccing this item on the egenda of the
General Assembly, assumcs that the General iAssembly will not desire to
conglder itseif ag n fcet-firding body or Judiclel trinunal for determining
the facts in thece matt -9, or for the asseasment of respensibility in
individual c:ies. He cosiders thas thege must be dctermined elsewhere ’
as far as indiri‘ual cases &xe ccncerned, that is to sey, either by direct
negotiati-nsg betwecn the svpropriate organ of the United Natlions and
the State or authority ron~emmel, or by ar arbitral tribunal., However,
before appromriate aciic . ¢can be taken to edvance claims for reparation in
thege caz2s, it would eppeer that a rumber of questions of law, policy and
procedure shouli e determined Sy th¢ General Assembly. . In the view of
the Secretery-Genoral, the following juestions :eed consideration by the
nsgembly:

(1) Waether, in *he viow of th- Coneral :secmbly, a State may have

& respansil il %y 2o geninat th- United Nations for injury %o or

deat': [ e aior of che Unidedé Notionss
{#) What chc .- to the > reril rolisy with respect to the
reparationg or wnegsur of dareses which should be claimed;

(2) Whas ~hould b= tht orner vre Uor the wrestrtation and settlenut
' cleimns
/1, Whsther,



Hhothor*,in'tho viewv of the General Assembly, & State may have a
responsibility as against the United Nations for injury to or
death of en agent of the United Nations

The Secretariat 1s not aware of any situation which has previously
‘presented itself and vhich 1s precisely analogous to the cases now under
considsration., No case has been found in which an internation orgenization
‘has presented a claim against a State for injury to or death of one of its
officials or agents,

On the other hand, there is a large body of legal precedent relating
to the responsidbility of a State for injury to the nationals of other
States, A classic statement of the legal doctrine underlying these
precedents was made by Vattel in 1758: "Whoever ill-treats a citizen
indirectly injures the State, which must protect that citizen, Tie
. sowereign of the injured citizen must avenge the deed and, if possible,
force the aggresseor to give full satisfaction or punish him, since othexj;~~
the citizen will not obtain the chief end of civil soclety, which is
protection," (Vattel, The Law of Nations (text of 1758, 3rd ..., 16
page 136)). An authoritative judicial statement of this principle is to
be found in the opinion of the Permanent Court of International Justice in
the case of the Mavrommatis Palestine Concessions: "It is an elementary
principle of international law that a State is entitled to protect its
subjects, when injured by acts contrary to international law committel 'ty
anoLher State, from whom they have been unable to obtain satisfaction |
through the ordinary channels, By taking up the case of one of its
subJects and by resorting to diplomatic ation.or international Judicial
proceedings on his dehalf, a State is in reality asserting its own rights -
its right to ensure, in the person of 1ts subjJects, respect for the rules
of international law," (Mavrommetis Palestine Concessions, Publications
of the Permanent Court of Internationsl Justice, Series A, No,2, pege 12),

It can be said to be an esteblished principle of international law
that an iInjury to an alien, committed by a State in violation of
- international law, is an injury to the State of which he is a national,

It 18 the view of the Secretary-General that the same principles on which
this legal doctrine is based lead to the conclusion that an injury to an

~ agent of the United Nations in the course of his official mission,

. committed by a State in violation of international law, is an injury to
- the United Nations, and that the United Nations is enti-l_:. * . claim

" ysparations for such an injury.

The Secretary-General emphaaizes egain that he is not, at this potnt
[requesting a decision
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~ requesting a decisicn or advice as to whether there is eny responeibility -
on any given State or authority with respéct ot eny particular instance -
mentioned in the first part of this document, This would depend, in
the first place, on the facts regarding the injury, and, in the second
place, cn whether such injury vee committed in violation of intermatiomal
law under circumstances entailing the responsibility of the State, In
the latter connexion, it may be observed that it 1s generally recognized
in international law that a higher degreo' of diligence is required of \a
State with regard to the protection of foreign diplomatic and consular
agents exercising their functions in its territory., The Secretary;
General believes that the same principle applies here, and that a State
owes a special duty of vigilance with respect to an agent of the United
Nations engaged in the exercise of offiéial functions, particularly when
in connexion with the maintenance of peace and security in a disturbed
erea, |

The Secretary=-General has no doubt that the United Nations, which
has capacity to enter into international agreements with States, poseesses
the legel capacity to present a claim under international law against a.
State, whether & Member or non-Member of the United Natione, |
2, What should be the general policy with respect to the reparations

or neasure of demages which should be claimed

It 1s clear that the United Netions should be entitled to claim as
the firat item of reparations, prompt and adequate punishment of the
offenders, and the teking of such measures as will protect agents of the.
United Netions against future injuries. This element of reparation

eppears in numerous claims dealt with in diplomatic correspondence and
in the decisions of international tribunals.

The next item which it would appear that the United Nations 1s clearly
entitled to claim, is reparation for the direct cogts incurred by the
United Nations, such a medical services, funeral expenses, and payments

to the injured officilal or his family, Again, there are precedents which
" would support such & claim. The most importent item of dameges which
appears in the preccdents is the payment of damsges by the responsible
State to the injured individual or his family as compensation for the loss
suffered by them, In the words of the Permanent Court of International
Justice: "It is a principle or international Law that the reparation of
a wrong may consist in an indemmity corresponding to the deamage which
the nationals of the injured Stete have suffered as a result of the act
which is contrary to international lew, This is even the most usual

form of reparation," (Case of the Factory at Chorzow, Publications
/of the Permenent




of the Permanent Court of International Justice, Series A, No,17, page 27).
The Secretary-Gencral believes that it would be desirable for the General
sgsembly to give consideration as to whether the United Nations should
advance claims for osuch compensatory damages in appropriate cases, In
his viow, thu analogy of the payment of compensatory damages to nationals
on preszntation of a claim by a State, may appfopriately be applied to
these situvatioas, ,

" The gqueetlion of the measure of compensatory damagea would noéesearily
vary from cag~ to cess,

Lastly, there is the question waether thc United Nations shcald, in
appropriete cases, make & cleir for exemplary (or, as they are sometimes
called, punitive; demages,

Intermsationel tribunals have generally not looked with favour on the
averd of oxcnplery dameges. (See opinion of Umpire Parker in Lusitenia,
Unitei States - Cerman Mixed Claims Commission, Consolidated Edition of
Decisioac aud Cpinions, pages 17, 2k-31). There is, however, cne

cutslanding caze In which damages were essessed against a State for injur,
to the rights of the claimant Stete as distinct from compensation for
injvay to th: natloncls of the claimant State, Inn the case of the
I'm..lone, an erdiiral tribunel awarded the Canadien Government $25,000
as agzainsv the United States of /fmerica for the wrong done to Canada by
the Unitea Stetes in intentionally sinking a vessel.

v 18 to le notcd that there have bezn a number of instences in which
excrp ' ery drmageo have peen claimed and paid in diplomatic settlement.

In view o¥ “he uncertain state of iuternaxional law with regpect to
the aw~rd_ng ¢7 extmplary demages by international tribunals, the
Secratary-Genercl mekes no recomnendation with regard to the inclusion of
sucihr ar lt-m 'm u claim for reparations, although he believes that the
wrtlon deshrves consideration by the General Lesembly,

pR
3. Lwo D010 be the procedure for the presentation and settlement of

- a— .

clyims

h> Goncal Jlisecrbly will need to consider which would be the
anprovriate cogan for the presentation of claims, Under Article 97 of
tno CL iter, the Secretary-General is the Chief Administrative Officer of
the “roeaization, In thls capacity he enlors into contracts ard settles
clainz o7 . pr{vat' law characte = on tehalf of the Orgenfzation., By the
same ion, ;c(?:uld e ..ar Lo be the appropriate organ for the prosecution

nQ s2tSlensrs of claims of the cheracter here discussced. Should the

Sornernt ar3embly anres with this view the Secretary-General could procecd

Jto present claims
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to present claims to the States or authorities concerned, It i-
conceivable that in the 1. cussion which would follow the presentation
of such claims, the Stato o~ authority concerned might suggest resort

to arbitration, It would aseist the Secretary-General in such cases to
know the wishes of the Genersl Assembly as to whether he should agree

to submit particular claims to arbitration,
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