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smiMARY RECORD OF THE THIRTY-THIRD MEETING

, held on Mondcw, 11 July 1912, at 4.20 p.rn.

Aoting Chairman:

Chairman:

ELECTION OF THE CHAIRMAN

Mr. TUNCEL Turkey,
Mr. MARTINEZ MORmO El Salvado:P"

. The ACTING CHAIRMAN oalled for nominations for the offioe of Chairman, whioh
had become vaQant through' the absence of Mr. Galindo Pohl (El ,Salvador).

; )Iv" .

Mr.- CASTANEDA (Me~co) nominated'Mr'. Mart.:!nez Moreno (El SaJ.vador), a member
of the same delegation as Mr.' Galindo Pohl. '

Mr. GARCES GIR.A1Do (Co10rribia) seoonded the nomination of Mr. Mf:trt'mez Moreno
and proposed that he should be e1eoted by acclamation•

.Mr. 'MartInez Moreno (El Salvador) was 'elected Chairman'of Sub-Committee II
by acolamation and t'ook the Chair.

ORGANIZATION OF WQP.K
, , .

, The CHAIRMAN invited delegations to make proposals oonoerning the organization
of work.

Mr. ARIAS SCHREIBER (reru) reoa11ed that Sub-Committee II, under its terms of
referer!ce, was !'equired to prepare a list of subjects aud issues relating to the law
of th,e sea and to prepare draft treaty articles thereon.lI It had not yet reached
agreement on such a list but it had before ita draft list submitted by 56 countries
(A,jAC. ~'38j66 and Carr.L) at the first 1912 s~ssion. He suggested that the Sub-Committee
should hold consultations t1u::'ough contact groups, with a view to negotiating a final
decision by the end of the week. . ,

Mr. BEESLEY (Canada) asked the Peruvian representative to explain whether he
was suggesting that delegations should engage in informal negotiations instead of
consultations within the framework of the formal meetings of the Sub-Committee, or'
whether on ,the contrary he thought that informal negotiations could take place on the
list of issues while the Sub-Committee was simultaneously holding formal meetings to
oonsider' qther questions, as had, been done at the first 1912 session. In the second
case, the"'Canadian delegation would hope that the Sub-Committee could begin discussion
of the question of fisheries during the first week. ' ,

Mr. ARIAS SCHREIBER (Peru) said he saw two possible ,ways of proceeding. The
Sub-Committee could, for example, attempt during informal negotiations to define the
controversial problems and take a decision at the end of the week; that method would'
i,r1vo1ve oreating a framework for the' discussions, without thereby preventing
delegations which so wished from raising any 'matter they thought relevant. Again, the

1/ See Offieial Records of the General Assemb~y! Twenty-sixth Session,
Supplement No.21 (A!S42l), para. 19.
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Sub-Committee might proceed by taking a vote if certain delegations insisted, against
the views of' other delegations, that a particular subject should be retained. He
himself woUld prefer the first method, namely, the establishment of a list throU8h
negotiations, and he thought that a time-limi,t sho,uld be f;xed for such negotiations.

1'h'. ALCIVAR (Ecuador) felt that a time-limit should be fixed both for the
submission of amendments to the draft list and for the negotiations designed to
produce the final list. The Sub-Committee could then organize its work, adopting the
appropriate methods.

Mr. CASTANEDA (Mexico) agreed with the Peruvian and Ecuadorian representatives
and joined them in suggesting that the Sub-Committee should follow the procedure
adopted at, the first 1912 session. The Sub-Committee would consider ce7;'t~·subjects

during its meetirigs, and at the same time informal negotiat~ons wo~d be 'held 'on' the'
list of issues to be adopted. As discussion of the list had already been under way
for, two years, ,it should if possible be completed before the end of the Wiae:k,.,for
example by Thursda.v midnight. The Sub-Committee would reserve the two me~itii1gs, on, "
Friday for establishing the list of issues, either through negotiations, or by taking
a vote if nece~sary,; ,the discussion of ~atters of substance could, then begin.. on .the
following Monda.t_ 'Ha'requested the ':'Cliairman to submit hi.J proposal." to t~e' ~ii'b-· , .
Committee for approval.

Mr. YANGO (Philippines) recalled that at the first 1912 session the contact
group for the Asia;n" African and Lat.i2.L American countries had done everything possible
to reach agreement' with the other groups on the list of subjects and: fssues'to be
submitted to the Conference on the law of the sea. Agreement had almost been reached
two or three, days before the end of the session but lack of time had made it.necessar,y
to po'et'pone any' decision. As the main difficulty stemmed froin' the very large' number of"
amendlnenta submitted, it had been suggested that at the second 1972 session a time-­
limit should be fixed for the subnu.ssion of amendments. The contact groups would' find
.it very d~fficult to negotiate if new amendments were constantly b~i.ng submittea. ' It
had been suggested ,that th:e ,"deadline for submitting amendments might be thre.e d~s from
the opening of the present session. He supported the Mexican r0presentative's
suggestion that negotiations should take p1aca in contact grOUpf:> and should end on
Th'lU'sda;y,.20 July, .at midnight, but he thought that there should also be a t~e-limit

for the submission of amendments. If Sub-Committee 11 adopted such a proced~e, it
could very probably cOInplete its task by the end of the week.

The CHAIRMAN asked the members of the Sub-Committee whether t,hey were
prepared to accept the Mexican representative's proposal that midnight on Thursda.v .
sho1,1ld be the time-limit for completing the informal negotiations on a final. list of
subjects and issues to be submitted to the Conference.

Mr. TUNCEL (Turkey) said he would like more information on the s,liggested
negotiations., His delegation was one of those which had submitted amendments and
which 'favoured, a settlement by consensus. It was now proposed that the Sub-Committee
should have recourse to voting. His delegation believed that the Sub-Committee should
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go about its work, whioh had now reached a oritioal point, in a spirit of oonoiliation.
,The suocess of the Conferenoe depended on the decisions that were to be taken. His
delegation accepted the setting of"'a time-limit for the submission of amendments, but
th~ught that it 'was too early'to take a deoision'regarding the negotiations, sinoe
ther~ re~~~ned too many points to' be oleared up and nothing would be gained by voting
if the different groups adopted rigid and opposed positions. '.

.Hr. IOVAL&V (Uni-on of Soviet Socialist Republios) said he shared the concem
of the representatives who oonsidered it necessary to lose no time in settling the
list of subjeots and issues to be submitted to the Conference on the law of the sea.
His delegation was ready to eD8'age in consultations with all delegations, but it was
opposed t.o the idea of taking too rapid decisions before all the possibilities of.'
negotiation had been exhausted. Consensus was a widely used and well-tried ~ethod,

whereas a d~cision taken by voting would oertainly not result in the emergerio'e of
universal, norms of int.ernational law in so important a field as the law .of the sea.
The idea of fixing a time-limit for the submission of amendments deserved consideration,
but there again it woUld 'be better to reach agreement on the que'stion of consensus
rather than by voting.

~. HARRY (Australia) said he too thought that the Sub-Committee should do
everything it could to re~h agreeJD.E;lnt quiokly on the list of iss\ies. It should,
however, aim at a oonsensus, and to ,that end it would have to hold negotia.tions in:
whioh all. the States represented would have an opportunity to request the inclusion,'
in the list, of issues whioh they oonsidered impo=r.tant. To prooeed on the basis of a
majority vote tTould not help to ensure the suooess of the Conference. The SUb-Committee
had to examine all the proposed amendments and take a decision on them, but it was
likely that, in order to reach -agreement,-' it would often have to look for a oompromise
solution. Consequently, in his delegation's View, it would not be reasonable to
establish a time-limit for the submission of amendments. His delegation was equally
opposed to the suggestion of a vote in case no asreement was reached by midnight on
Thursdaty. His delegation favoured an appeal to all delegations that had submitted a
list or amendments to strive to reach agreement in the nen few dqs and thus enable
the Sub-Committee to send to- the plenary C"mmittee and to the General Assembly a list

'of subjeots and issues established by comr: '). accord.

Mr. STENENSON (United States of !n.\erica) expressed the' view that the Sub­
Committee had not yet exhausted all possibilities for consultation and negotiation among
the delegations that had submitted the draft list or amendments. It should not be
forgotten that the list had been drawn up only a few da.Ys before the end of the
preceding session and that the amendments had been submitted only two or three d~s

later. Delegations must therefore be given time to disouss the matter in order to find
a oompromise and reach agreement. The Philippine representative had spoken of
negotiations that would take place in oontact groups. Those groups should not be
regional groups; they should include not only the sponsors of the list but also the
representatives of the other groups that had submitted amendments. The interests of
the different countries and regions should be represented.

Mr. KACHURENKO (Ukrainian Soviet Sooialist Republic) said that everyone
realized. the importance of speeding up the establishment of a complete list of the
subjects and issues to be submitted to the Conference. It was olear, however, from
perusing the document s that they needed to be analysed oarefully before any particular
decision was taken. The final objeotive of ensuring the success of the Conferenoe
must not be lost sight of.
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"Diffe-rerit views had emerged as to the procedure :which the '~ub~Committee'should "~
f use:..mspeeding up its ,wo~k,. ~t had been sUggested that. a tiIje-limit 'for the:$'ubDu.ss,ion
~ of 'amendments ,should be 'estab11shed, and that seemed 10gJ.cal:. It had also been '

f
.suggested ~hat there should be a time-limit for.negotiations and for the corisider,ation
,'of::amendments; that seemed more'difficult, since there might be a large number of '
~ amendments ~d the Sub-Committee should be given time to consider 'them. The best
j course would therefore appear to be to establish a time-limit for the sllbmission of
? amendment S "and, once it had been reached,' to' consider, in the, ~ight...of, .the number o,f

amendments, 'fi.xing"a time-limit' for consultations and for' t·he1
considera.t:j:orr'~f 'the'

amendments. '

Mention had been made of the 'role 'that could 'be pl83"ed by contact groups.
Exp~ience had.: shown that such groups' could be useful, since, their work had' been
instrumental in enabling the Commi.ttee and the Sub.:.commit'tees' to obtain results on
certain specifio questions. Another possibility :could: big- c.onsidered:l~t :yea:r:;
Sub-Committee II had set- up a Working:Group, and' it mi'ght proceed ·to dete:rini.!rie th~­

possible role of that Working Group, which still existed officially. His nelegation
felt that the Sub-Committee should give considerable thought to the 'question before
determining what procedure to follow.

, --The 'CHAIRMAN announced that the.·Sub~ommitteewould meet the folIowinS'
morning. He ,hoped that the members o·f the SUb-Committee 1<Iould in the meantime reach
agreement· ..on a prooedure for speeding up 'the work and enabling the Sub-Committee to
carry out the task entrusted to it.

~e meet_ rose at -5~25·p.m.
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SUMMARY RECORD, OF THE THIRTY-FOURTH 11EETING 1
i
!

held on Tuesday, 18 July 1972, at 11.25 a.m.

Chairman: 'Mr. MARTlNEZ MOBENO (El: Sa.vador)

CONSIDERATION OF QUESTIONS REFERRED TO THE SUB-COMMITTEE BY' THE COMMITTEE UNJ)ER THE
TE&f1S OF TEE "AGREEMENT REACHED ON THE ORGANIZATION OF ~lOBK" AS READ OUT BY THE
CHAIBMAN AT 'TEE 45TH MEETING OF TEE CO~OO:TTEE, HELD 01'1" 12 MARCH 1971 (A/AC.138/66 and
Corr.2, A/AC~138/67-71, A/AC.Jj8/72 and Corr.l, A/AC.138/74 and Cbrr.l, A/AC.138/75 and
Cor~.l)'

List of subjects and issues relating to the law of'; the sea" to be s-ubmitted to
the Conference on the law of the sea

Mr. PISK (Czechoslovakia) sai<i t~p.t his, delegation shared the majority vlew,
that th~ comprehensive list of subjects and' 'issues relating to the law of the sea should
be completed a.s early as possible, ,so that work, ,co~ld begin on the substance of the
is,sues. He therefore supported the establishment :'of a deadline for. :the ~bmission of
ame:ndments to the list proposed by,the 56-Powers (A/AC.138/66 and Corr.2). Some time
should be allocated for discussing the question of priorities, since it was important
to cpncent,ra,te on the mpst important of 'tne issues th~d ha,d not yet been settled under
present iriterna.tional l~l.'w, such as the breadth of the territoria,l sea, the outer li.nii:.t
of the continenta,l· shelf and the general regime for international straits.

His delegation would prefer a more general and flexible formulation of subjects
and issues that would lead to a. valuable discussion of all the aspects involved without
prejudging the eventual solutions. The SUb-Committee's task was to compile a generally
a,ccepta,ble list that would reflect all the different viewpoints, since it was essential
tha,t the principle of consensus should be maintained. Lastly, as a practical mea,sure
to facilita,te agreement o~ the list of subjects and issues, he wished to remind the
Sub-Committee of its earlier deci~i.on to establish a 'Working group.

The CHAIRMAl'I iriformedthe Sub-Committee that it a';'Jj;Jeared from informal
eonsultations that there "'Ja,s general agreement Oll the e'stablishment of: a deadline for
the submission of amendments to the list proposed by the 56-Powers, in order to speed up
the work on the comprehensive list of subjects ?!ld issues'.

, Sir Roger JACKLING (United Kingdom) said that, while he fully agreed with the
establishment of· a dea,dline for the submission, of' 'new'.'proposals for amendmants, he would
suggest tha,t proposals for revisions or reformulationS of amendments alrea,dy submitted
should still' be "accept,e,d a,fter the deadline. That would faci::t.i~a,te the negotiations
'between the contact· groups, "ill which a,greement might be reacheo. on r'11ch amendments.

The CHArmwf suggested 'that, on the understanding that revisions or
reformulations of preVious amendments would still-be accepted, as proposed by the
United Kingdom representative, the dea.dline for the submission of new am~ndments to the
proposed list of subiects and issues should be 8 p.m. on Thursday, 20 July 1972.'

,. .
It was so decided.
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Mr. YANGQ (Philippines), speaking on behalf of the sponsors of the list
proposed by. the 56-Powers, welcomed the establiShment of a, deadline for the submission
of amendments. He informed the Sub-Committee that the contact groups were ready" to
hold consultations with the sponsors of proposedamendrnents a.s soon as'possible,
beginning with the group of developing land-locked countries. In order to facili ta,te
those 'consulta.tions, he proposed that all the meetings scheduled. for Sub-Committee II
for the rest of the week should be cancelled•

. . Mr. RHLESTOV (Union of Soviet Socialist Republics) "said that, 'Whj·te he .
welcomed the decision to establish a dea,dlirie for the submission of amendments ',and
appreciated the'need'to give the contact groups suifici~nt time: to pursue their·
negotiations, he felt that the possibility of a further meeting of the Sub-Committee
later in the- week should not be ruled out. His delegation, for example, had just
submitted to the:, Secretariat a draft a.rticle op: fishil18Y 8A9- ..:~Qv..,Iq. .like t.o have an.
opportunity 'to iiitroduce 'that draft article and give.~ e:xp.l.~.~iQ~.or_clarif.i.cations
that mi.ght l.>e desired by members of the Sub-Committee. '

.11r. ARIAS SCHBEIBER (P.eru) sa.id that he was in full agreement with the
suggestion by the Philippine delegation, which appropriately treated negotiation as the
priority ~~sk of the .Sub-Committee. As for the draft arti9le which had been announced
by the USSR delegation, its introduction should be deferred·until the· Sub-Conmiittee had
adopted a list of subjects, .. ' His o'Ym delega,tion would like t.o give its 'full attention
~o .the 'USSR proposal, ·a.nd·it feared that it would not be able to do sd if the proposal
w~s. introduced while :the .. a.bs.·Qrbing negotiations on the list of subjects were still uiider
way.

.
M~reov~r, ·his delega.tion felt that the Sub-Committee could'not .embark.on the study

q£ a special ·~ubject,· such a,s; that of fishing, before discussing the basic ~eneral

issues of th~!:<~aw of the sea•

.:unless. a. comprehensive, approa.ch wa.s adopted towa.rds the whole 'question ',of .ocean
space'~ it 'wquld be n~pessa.ry.to a.rrange the subjects to be examined by: the 'Su'b-dommittee
in an order of priority.: pn tha.t question of priorities, there were marked differences
of opinion between delega.tions. The Czechoslovak delegation had suggested that
priority ~;hould be giv~n to the considera.tion of the brea.dth of jihe t~rrito.rJ.al sea. and
the oute~ ·limit of the .conti,nental shelf. . Other delega.tions felt, .on·thecontrary, ';
that the 'first subject to be conside'red. should be the regime of what was still: ca:lled'
the "high seas", followed by.the question of the exclusive econoIliic zone, :the continental
shelf, archipela.goes and land-locked countries, and tha.t the breadth of thH territoria.l
sea and the...question of straits should be· considered la,st..,'

. .
In vie\'l of 'thos~.. Qitferences. of opinion on :the question of priori,ties, a prelii:idnaxy

debate on th'e matte:t wou~4 clearly be necessa.ry .before the Sub-ComInittee could ~dertake
the Epc~tion of any specific document on a pa.rticular subjept.. .'

:u. SUbsequently: circ~la.ted under the. symbol A/AC.13a/sc.rr/L.6
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Mr. JE.AliJl'ffi:L (France) sa.id that, a.s was clear from many statements made in the
general debates a,t previous sessions, the Connnittee' s task wa.s, truly enormous, as it
involved reviewing the whole of the law of the sea. That being so, every effort should
be made not to del8¥ the work of the Committee and its subsidiary bodies; he feared
tha,t any postponement of the introduction of a specific proposal would have precisely
that effect.

"There was also some contradiction between the decis.ion just taken to set. a, dea,dline
for the submi~sion of amendments and the proposed adj ournment of the meetings of the
Sub-Committe'e beyond tha.t deadline. He realized that, following the submission of
amendments, negotiations would have to take place before an agreement could be rea,ched
on a list of subjects. Nevertheless, it seemed excessive to cancel the meetings of
the Sub-Committee even beyond the deadline set for sUbmitting amendments. 'He therefore
urged that the possibility of holding a meeting of the Sub-Committee before the end of
the'week should be left open.

,
Mr. ALCIVAR (Ecuador) supported the ~hilippine proposal to suspend the meetings

of the Sub-Commi'ttee in order to facilitate' the "negotiations on a list of 8ubjscts. '

He' had serious difficulties with regard to the USSR proposal. The Sub-Committee
was engaged in the preparation of a list of subjects, and it still did not ~ow wha,t
the actual contents of that list would be and how' the list would be organized.

As had already been pointed out by the PerUv~an representative, differel?-t views ha.d
been expressed .in the contact groups on the question of priorities. For his par.t, he
felt that the first task to be undertaken related to the essential purpose of the
Conference on the law of the sea" which, under the terms of Genera,l Assembly resolution
2750C (XXV),'it 'Was proposed to convene in 1973, namely, the formulation"of the principles
of a. new law of the (:;,3a. It wa,s on~y .after ~ ~eview of the fundamental principles of
the la:w of the sea that it, would be possible to discuss specific problems. Fishing
problems were'particularly complex and controversial. Besides, they we~e connected not
with one, but with several of the subjects to be included in the list.

Mr. STEVE~:SON (United States of Am'3rica) said that he entirely supported the
establishment o! a deadline for the submission of amendments, with the interpretation
given by the United Kingdom representative and accepted by the Chairman.

As for the other issue which had been raised, he pointed out that, at the second
1971 session, it had been agreed that every delegation had the right to make a concrete
proposa.l and to introduce it. His own delega,tion had a.vailed itself of tha,t right and
had explained one of' its concrete proposals. It therefore felt tha,t the Sub-Committee
should not go back on the earlier decision in that respect, and tha.tother delegations
should ha,ve the same right to introduce a proposa.l and explain it to other delC?ga,tions
so that, it could be considered by them. As regards the discussion of a, proposal, the
Sub-Committee could of course decide to postpone it.

In conclusion, he urged tha.t the Sub-:-Committee should adopt a work programme rather
than engage in a prolonged discussion on priorities.
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. !'Jr. ARIAS SCHREIBER (Peru) said that his delegation'h?,d'r10t tntended to request
the_ Sup..Committee to depart from the :rule 'Which enabled al1Y delegation to submit a. "

proposal. It ha,d simply urged that the Sub-Committee should suspend its meetings until
the important negotiations on the list of subjects 'Were concluded.

At the same time, his delega.tion could not agree that a, sort of de fa'cto priority
should be conferred up'on ',8 paxticular proposal simply 'Qecause it had been introduced.
The Sub-Committee would have to engage in a compreHensive depate on the whole question
of ocean.spa.ce, or else~ngage in a subject-by-subject disc1.1ssion; and, in ':the latter
case, the order in which the subjects 'Were considered could not be left to chance.,

In that cormexion, priority in the consideration of items did not' depend on.th~ir

~espective importance. Priority should.be given to the ~ubjects whose early considera­
tion 'Would facilitate the Sub-Conunittee's 'Work.

" Consideration of what v1p,s no'W being called the "international sea,", regarded as a
res conununis rathex than as.a res nullius, 'Would be an appropriate first step. Such a
discussion 'Would make it possible to determine to 'What extent the leading seafaring
nations 'Would be prepared 'to accept 1;he idea that rules of international la'W.more
a.dapted to present-day requirements should govern the use and misuse of' what. ,h~d been,
ca.lled until now the high seas. .

The CHAIRMAN suggested that, in.order to take into accotUlt the various vie'Ws
'Which had ,been .expressed on the subject of procedure, the Sub-Committee Should'hold its
next meeting in the afternoon of Friday, 21 July 1972.

Mr. JEANNEL (France) supportAc1 tha.t proposal.

The Cha.irman' s proposa.l 'Was adopted unanimously.
" .

Mr. ALCIVAR (Ecuador) said tha.t in his view the introduction of '8, proposal did
not prejudge the issue of the priority of the subject to which the proposal related,' and
could not in any 'Way affect the manner in 'Which the Sub-Committee 'Would decide to
conduct its 'Work; he 'Wished tha.t vie1v to be pla.,ced on record•.

The meeting rose at 12.20 p.m.
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SUMMARY RECORD OF THE THIRTY-rIFTH MEETING

held on Friday, 21 July 1912, at 3.30 p.m.

Chairman:
,

Mr. MARTlNE~ MOREl>fO El Salvador

CONS1:DERATION OF QUESTIONS REFERRED TO THE SuB-COMMITTEE BY THE COMMITTEE UNDER THE
TERMS OF'THE "AGRm1ENT REACHF~ ON THE ORGANIZATION OF WORK" AS. READ OUT,BY THE CHAIRMAN
AT THE 45TH MEETING OF THE COMMITTEE, HELD ON 12 MARCH -1911 (continued ' .
(A/AC.138/66 and Corr.2, A/AC.138/67-7I, A/AC.138/72 and Corr.l, A AC.138/74 and Corr.l,
A/AC.138/75 and Corr.l, A/AC.138/76-78, A/AC.138/SC.II/L.6)

Draft artiole on fishing (A/AC.138/SC.II/L.6)

Mre El~ESTOV (Union of Soviet Sooialist Republics) explained the reasons whioh
had led his delegation to submit· the' draft article on fishing (A/AC.138/SC.II!L.6).
Fishing on the high seas was a complicated problem tq whioh it was necessar,y to find a
ooncerted solution. It was liru{ed 'to other questions which had been considered by the
Sub-Committee and more especially to that of the breadth of the t~rri.t6rfal sea. Most
delegations, including his own, felt that the breadth of the territorial sea should be
fixed at 12 miles, for that limit corresponded to contemporar,y international law
and to the interests of the whole international community. By the rules of international
lavT, territorial waters formed part 6f the territory 'of the coastal State and 'came under
its exclusive jurisdiction. Thus, foreign vessels might fish in the territorial waters
of a coastal State only with its permission. The idea of limiting theb!'eadth o~ the
terri torial sea to l~ miles '!,vas'gaining ground and was· beginning to b'e aocepted
even by those States whioh had contemplated extendi'ng that limit, because it, was
understood that to increase that breadth beyond 12 miles would complicate shipping
and "Torld trade. Freights would be bound to rise and the interests of many countries
in particular of the developing oountries, would be harmed.

The question of regulating fishing beyond the 12-mile limit was extremely·
important. 'Freedom of action of all States on the high seas, including freedom of
navigation and fishing, was recognized in i!: ternational law. Consequently some
countries, ,more especially developing countries, which had no large fishing fleets,
were handicapped:and felt that rules of international law should be formulated which
would tak~ account of the'ir interests in areas of the high seas adjacent to their
terri torial' sea. His country supported the olaims of developing countries, vThi.ch had
less economic,financial and technical .capacity than developed countries. For
instance, it ,,,as difficult for them' to establish a fishing industry at short notioe,
and their interests must be taken into account when new rules of international law to
govern fishing on the high seas were drafted. In view of the widely-varying
situations and interests of States with regard to fishing, it was necessa~ to seek
a compromise, in order to arrive at a generally acceptable solution.

The draft .article submitted by his delegation took account of 'the interests of
developing ooastal States and would enable them to exploit fisher.y resources beyonq the
12-mile limit." It also took into consideration the interests of States, including
land-locked States, which had or would have a fishing fleet. Moreover, it aimed at
ensuring the rational use and conservation of fishe~ resourqes. In view of the
extreme complexity of the question, the draft article called for detailed analysis.
He would therefore give only a few general explanations of the articles and would go
into greater detail later.
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The article's main provision was the one which stated that a developing coastal
State might annually reserve to' itself in the areas of the high seas adjacent to its
territorial sea or fishery zone (not exceeding 12 miles)', such part of the stocks of
fish as could be ta~'.:en py vessels navigating under its flag. The draft also provided
that, with the growGh of the fishing fleet of the coastal Sta~e, ..~he part of the stock
of fish reserved by it might increase accordingly. The question which then arose
was how to" define the maximUlIl .volume of the reserve part'of the catch.; International
experienc'e, especially: of the activi ties of international fishery organizations,
showed that it was poss.ible to evaluate the state of fish reserves and to fix· the
maximum limits of the reserved catch which would ensure the normal reproduction of
the fish. In fixing those maximum limits, account would have to be taken of the
capacity of vessels navigating under the flag of the coastal State, and of other
objective factors. Such methods had alrea~ been successfully applied by fisherY
o_rganizations. . .

With. regard to States which possessed or would possess fishing fleets on the high
seas, paragraph 3 of the draft stipulated that the part of the allowable catch of fish
which was not reserved might be taken by vessels naVigating .under the flags of other
States•. It expressly extended that'right to land-locked States. The interests of a
developing coastal State were safeguarded by the provision that the part reserved for
it would increase with the growth of its fleet. Regulatory measures must be based on
scientific findings concerning fish reserves, and on the need to conserve fishery
resources. Paragraph 5 of the draft provided that the coastal State might itself
establish the fishing regulatory measures that should be taken in areas not covered
by the measures taken by international organizations, and that such measures should
not discriminate against· the fishermen of other countries. Paragraph 6 provided that
the coastal state might itself control the observance of the fishing regulatory measures
~t initiated under. paragraph 5.

The international fisher,y or~llzations.could supply the
data concerning fish stocks reserves and fishing regulation.
rational rules which took account of the interests of coastal
Those-rules, which had proved their value, should be retained

necessar,y statistical
They had already made
t\nd all other States.
and indeed st~en2thened•

. Paragraph:3 of the draft prOVided that States entitled to t~e an unreserved·
catch of fish should exercise that right without detriment to the reproduction of
the fish stocks. That provision showed that account was taken of the legitimate
interests of the·peoples of all countries. Indeed, that part of the fish catch which
~v""s not taken by th.e -developing coastal State must clearly be used ,for thebe~efit of
t:'.o Y,OO:;.JJ.0S of other countries, for it was unthinkable that use should not be made of
the food resOurces in the oceans. CoUntries whi.ch had a large fishing tleet must fish
in a rational manner,' without detriment to the fish· stocks. Thus the draft prohibited
the irresponsible use of such resources.'

The draft dealt only with fundamental questions and in partioular contained no
provision for the apportionment of the unreserved catch of fish among non-coastal States.
Ifa,ving.regard to the Sub-Committee's deliberations, new articles might be inserted in
the draft.· -In doing so, it would be advisable to ,take account of inte~tional practice
and espeoially of the activities of.international fishery organizations.
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Paragraph 7 of the draft concerned the method of settling disputes between States.
Hi.s count~ subscribed to the view that disputes ~hould be settled by agreement between
the countries concerned. However, paragTaph 7 provided that disputes might be settled
by arbitration at the request of one party to the dispute. Tha.t did not signify
a change' of attitude by the Soviet Union; the pu,rpose of th~ provision was, to arrive at·
a generally acceptable solution, which would obviously only be possible if ever,y.
country: agreed to make concessions., The provision in paragraph 7 was therefore proof
of his countr,y's desire to settle the problem to the satisfaction of all. The
Soviet Union would appeal to all countries to show understanding, so as to work out a
solution which would take account of the interests of all States and thereby strengthen
international co-operation. ..

Mr. CHEN' (China) said that his dele~tion had studied the statements m~de
by the representatives of various countries in the Committee. It noted that. the
representatives of many developirtg anq other small and medi~sized countries had
aff~rmed their determination to defend their sovereignty and national interests,
expressed their dissatisfaction at the plundering of fishe~ resources eve~here

in the world by the super-Powers and another distant-water fishing Power and
resolutely denounced their maritime hegemony. His delegation fully supported that
position and wished to explain its own position on certain questions conoerning sea
fishing.

In recent years, the catch taken by the super-Powers and by another ~ower in
dist&.,.', t seas had represented 70-80 per cent of their total a.nnuaJ. catch, whereas the
annual catch of', some developing countries had been decreasing year by year. Those
few Powers, disregarding the interests of other coastal States, sometimes conc~ntrated

their fishing fleets in one area for intensive catches, thus seriously endangeririg ,
fishery resources. As 'a resul.t, herring, cod and haddock: in the North Atl;:mtic and
North Pacific had seriously decreased and a few other species had almost. disappeared.

Sea fish resources were an important part of the natural resources of coast~l

States, and the shallow seas along their coasts were particularly important, because
that was where the main species of sea fish came to spawn, seek their food and
hibernate. At present, more than 80 per cent of the world's total catch was made in
shallow s~a waters, which comprised only 7.8 per cent of the world's total area of seas
and ocea.n~. The domination and reckless plunder by those few Powers had alr~ady ,

, caused grave damage to the economic interests 'and national sovereignty of many coastal
States, including those of Asia, Africa and Latin America, and continued to pose' a '
serious threat to them, leading to ever greater tension in the area of sea fishing.

It was therefore natural that, faced with that grave situation, the coastal
States should take appropriate measures to preserve their fisher,y resources. His
delegation supported those States, and particularly the developing States, in' their
just struggle to develop their national economy, safeguard their national sovereignty
and prevent the super-Powers from plundering their resources. In his delegation's
views those countries had every right to delimit, according to ,their geOgI"8.phical
situatio~ and the needs of their national economw, certain economic zo~es beyond
their territorial seas so as to protect their 'fisher,y resources.
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A reason~ble solution to the problem of fiShing by other States in the sea areas
, adjacent to coastal States should be sought through 'negotiation between the countries
t concerned, on the precondition of non-encroachment on the sovereignty of the coastal
J State. Some Governments had argued that, if the fish were not caught, resources
, would be squande'red because the fish would perish in any case, 'and had used that

argument to.justify'theoretically their practice of plundering fishery resources
everywhere. Such reasoning was absurd. His delegation was convinced that the coastal
States were fully ,capable ,of protecting and' rationally exPloiting the fisher,y resoUrces
in their own economic zones.

, .The supe:t'-Powers and another' distant-water .,fishing Power had to admit, at least,
in 'words, that coastal States might have certain preferential fishing rights beyond
the limit of 12 nautical miles, but at the same time they were trying to impose
all sorts of restrictions on those rights, s~ing, for instance, that these should be
"consistent with the objectives of conservation" or·'~'should not be mi-sued" •. As ,
everyone knew, the great majority of Asian, Afrioan and Latin-America.ri'c·ountries had
been oppressed by imperialism for a long time; their productive forces had thereby
been seriously 'damaged and their fishing techniques and oapabilities still lagged far
behind those of the distant-water fishing Powers. Those were' the Powers whioh were
plundering and damaging fishery resources on a massive scale;' 'therefore responsibili ty
for the oonservation of fisher,y resouroes rested with them. B.r pretending conoern
lest· other o,oastal States might abuse their preferential fishing right's,' they were
shirking their responsibilities and diverting public attention. Similarly, when
they demanded freedom of fishing "on a non-disoriminatory basis", as if they wer~

suffering some disoriminatory or unfair treatment at, the hands of others, it might
well'be wondered whether.·they.were not oonfusing right and Wrong and trying to niislead
the public•.

In order. to dominate the seas and ooeans, the t\.ro supe:t'-Powers were both oontending
and acting in oollusion. On the question of delimiting fishing areas and eoonomio
zones:; ; they. had been worlting hand in glove. " One of them had. stated that it did not
consider it appropriate to define broad fishing areas or eoonomio zones, while the
other had stated even more bluntly that it would continue its opposition to unilateral
olaims of fisheries jurisdiction beyond the recognized'12·.mile fisheries zone. Those
statements olearly revealed their intention to: enforoetheir proposal for a "ma.x.i.mum
high seas and minimum territorial waters jurisdiotion", so that they might use the
so-called "freedom of the high seas" td aohieve maritime hegemony, to encroach upon the
sovereignty of other countries, and to plunder fishe~ resouroes.

His delegation desired to state its views on the draft articleonflshing submitted
by the Government of the Soviet Union. Far from placing restrictions oh 'the Powers
which fished in distant waters, that draft article aimed at imposing quantitative
limits on' the catches of coastal'States in the areas adj'acent to their coasts. That
was clearly turning the situation upside-down and attemptfng···to legalize the 'plunder
of fishe!'y resources of other countries. His delegation considered that'restrictions
shquld be plaoed not on ooastal States but on the, supei".Powers and another distant­
water fishing PovTer;wi thout the consent of ·the ooastal Statr'~, those Powers had no
right whatsoever to fish at will in their terr! torial seas a%l"~ economic zones.
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Under t4e USSR draft, coastal States could do no more than record the illegal
activities of foreign fishing vessels, and only the States under ..whos~.flag those
vessels sailed were empowered to punish them. That clause seemed particularly arbitrary.
As ev~r,yone knew, some Latin-American countries had arrested and fined'United States
vessels for illegal fishing in their territorial waters,·while the United 'States
Covernment encouraged. those acts of piracy by paying the fines and by threatening to
st'op "aid" to the countries' concerned. It would be difficult to believe that such
a Government would fairly judge and punish pirate fishing vessels on the basis of
complaints made by countries v!hich had suffered from their activi.'ties.

What '''as. even less tole'rable was that the Gove!'!lI1lent of the USSR had openly stated
in the explana~or.Y,~ote annexed to the text of its draft article on fishing that it
would rec6gm.ze the right of all nations to share in the benefits of the exploitation
of sea-be~ resources only on three conditions: first, a resolution on fishing which
confor~~d wit~ the views of the SOViet Union must be unanimously adopted; secondly,
the breadth of territorial seas must· not exceed 12 nautical 'miles; and third~, freedom
of passage must be guaranteed through those straits w~ch were used by international
shipping. Thus, the Government of the USS:ij had assumed the right to deny to countries
'vhic~ did not observe its conditions any share in the benefits derived' from the .
exploitation of the resourc~s of the sea-bed.

His delegation was bound to take the present opportunity of declaring that the
affairs ,of the world must be handled by the peoples of all countries together and not
by any supeI'-Power which wanted to decide everYthing. Any attempt. by a super-Power
to dictate to the world would certair.ly fail. The struggle of the developing countries
in defence of their rights on the high seas and oceans and against the maritime hegemony
of ,the supeI'-Powers was becoming more intense. Through their lon,g .~volutiona~
struggles, the Ohinese people had learnt that the independence o£·a count~ was,
inco~plete without economic independence. In opposing economic. plunder and in seeking
to protect their resources, developing countries were exercizing their inalienable
sovereign rights as independent States. China would co-operate with all those countries
that upheld justice and join in their efforts to achieve a fair and reasonable sol~Gion

of the marine fishing problem•

.Mr. ARIAS SCIffiEIBER (Pern) requested the USSR representative to clarify his
draft article on fishing. He said that his own delegation maintained its view that the
sub-Committee should not hold substantive discussions before approving the list of
subjects and issues and establishi:" prioritie~. .

His delegation asked the USSR delegation first to specify the extemallimits of
the area of the high seas directly adjacent to its territorial sea (or.contiguous zOlle)
referred to in paragraph 1 of the dral't. There must be limits to thos.e fishing zones,
otherwise there would be conflicts over jurisdiction.

Secondly, paragraph 4 referred to areas where measures of fisher.y regula~~on were
carried out through international fisheries organizations. His delegation would like
it to be made'clear what those areas were and what organization was ~~~in~ed to regulate
fishing in, for instance, the'south-east Pacific •

. .
Thirdly, his delegation would like to know ''lhat were the areas referred to in

paragraph 5 which were not covered by the measures specified in paragraph 4.
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~fr. KHLESTOV (Union of Soviet Socialist Republics) replied that~ when his
d~legation was preparing its draft arti'cle, it had made enquiries on the present
position-in fishing and had learnt 'of the existence of about a dozen regional fisheries,
organizati?ns operating in well-defined regions. There was 'one for the north-west
Atlantic composed of 15 coastal States and States with fishing fleets opera'ting :in
the area., and another in the south-east Pacific. On the other hand,in some regions.
for instance the Indian Ocean, there were no regional organizations to regulate
fishing. That was why paragraph 4 prOVided that in those areas where there 'were
.fishing regulatory organizations, these should be recogni~~d and left to apply the
existing regulationsi On" the contrary, paragraph 5 stated that where no such
organizations"existed it viaS for the coastal State concemed to regulate fi:shi.ng·in
the high seas adjacent to its territorial sea and to apply regulatory measUres.

In reply to the question concerning the delimitation of the area referred'to in,
paragraph 5, his delegation considered that the extent o.f that area depe~ded on the
kind of fish toT1':lich was caught there; for instance, the fishing area for herring was
ver,y large~ Thus, the coastal State concerned would reserve for itself 'a part of the
fishery ~esources, depending on the size of the schools of fish.

Referring to the statement of the representative of China, he welcomeu ~he

delegation of that great nation but regretted the strong terms used by its
representative, who had described certain practices as "plunder". He hoped that the
Chinese delegation would take part in the discussions in the traditional constructive
spirit of the Committee •

.~tCHAQHT± (Morocco) outlined the comments which preceding sp'eakers had
prompted among members of his delegation. His country, ,,'hich watched impotently its
fishery resources being devastated,. was interested in fishing for economic, nutritional
and .social reasons. Foreign vessels were fishing off. N'oroccan coasts, and his country
could neither contrOl their activities nor benefit from them. Furthermore, the fish
caught by' other countries sometimes came back after processing to compete with the
Moroccan fishing industry, v,hich 'could not export its products.

Some bodies responsible to FAO prepareu planning measures and carri€d Dut surveys
o.f fish stocks, but when action was needed they were ineffective. Furthermore, it
was difficult for. them to do efficient stocktaking, since developed countries which
fished off the coasts of developing countries did not supply any statistics on the
catches of their vessels; only coastal States made statistics available. Goodwill and
a spirit of co-operation should be fostered in the developed countries which exploited
the fishe~ resources of developing countries, so that steps could be taken to harness
those resources. Such steps would be effective only when coastal and developing
countries ,.,rere able to set up fishing zones in which they would control catches,
without thereby excluding the possibility of co-operating with developed countries,
so as to derive benefit from their fishe~ resources and develop their fishing fleets.

Mr. STEVENSON (United States of America) welcomed the participation of the
representative of China in the discussions on fishing, though he regretted the polemical
tone of his speech. His delegation rejected some o~ that representative's statements
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about United States activities. It declared in the first place that the United States
caught 80 per cent of its fish off its own coasts. 80 that it was itself a coastal
State rather than a State fishing in distant waters. Secondly, wherever the United
States fished off the coasts of other States, it did so under bilateral agreements ydth
those States and its catches had been within the limits of conservation measures.
When it could not accept the claims of some States, it always endeavoured to reach a
fair solution. Thirdly, 'on the multilateral level it had put forward proposals aimed
at finding just solutions to the problems with which the whole international community
was faced. In particular, the proposals submitted by the United States representative
during the first 1971 session of the Committee had been amended in response to the
many suggestions made by eoastal States, in order to match their jurisdiction to the
importance to them of the fish species off their coasts. ~s delegatiqn hoped to submit
in the course of the following week revised draft articles~ taking into account the
changes which seemed necessar,y in the light of the comments it had received. On the
whole, it welcomed the opportunity of discussing the vital issue of fishing, and hoped
that those discussions would be objective, considered and calm.

The meeting rose at 4.55 p.m.

Subsequently circulated under the symbol A/AC.138/SC.II/L.9
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CONSIDERATION OF QUESTIONS REFERRED TO THE SUB-COMMITTEE BY THE COMMITTEE UNDER THE
TERMS"'OF THE IfAGREEMENT REACHED Cl~ THE ORGANIZATION OF WORK" AS READ OUT BY THE
CHAIRMAN AT THE 45TH MEETING OF THE COMMITTEE, HELD ON 12 MARCH 1971 (continued)
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Mr. SHEN Wei-liang (China) said that, after hearing the statements made by
a number of delegations on the question of straits, his delegation noted that
countries bordering 011 straits and many Asi.an ~ African and J.latin American countries
held that only innocent passage was permissible through straits vdthin the territorial
seas of coastal States, whereas the super-Powers considered that "freedom of transit"­
should include also the right for their warships and aircraft freely to pass through,
or over, such straits. His delegation wished to state its position on that question.

The notion of the territorial sea was entirely different from that of the high
seas. Every coastal State in the world had the right to defin.ethe extent of its
territorial' sea and to exercise its sovereign rights therein. Consequently, straits
lying within the territorial ''laters of a coastal State still came under the national
sovereignty of that State, even if they were often used for international navigation.
Permitting innocent passage was not at all the same thing as closing the straits. It
implied simply that foreign ships, when passing through the straits, should not disturb
the peace, order or security' of the coastal State and should comply with its laws and
regulations. Accordingly, in his delegation's view, it was entirely justified ~~d

reasonable to require that prior consent should be obtained before foreign warships
and m;i..li tary aiJ:~raft could pass. In demanding "freedom of transit" and "freedom of
overflight"for.foreign ships and aircraft, whether civilian or milit~, the super­
Powers were 'seeking to treat territorial waters as the high seas, so as to ensure
their maritime hegemclny•

.It should be pointed.- out that, before the Second World War, the United States of
.America had acknowledged that foreign warships had no right of free transit through
the territorial seas of other countries. Various examples could be cited to illustrate
that attitude. After the Second World War, however, the United States had intensified
its expansion over the seas and the oceans, sending out innumerable warships, nuclear­
powered submarines and military planes and establishing numerous naval bases all over
the world. To meet the need~ of its policy of expansion and aggression, it had changed

,its attitude on the question of the right of passage through territorial waters. For
instance? at the 1958 United Nations Conference on the Law of the Sea? the United
States delegation had strongly urged that foreign warships should have the .rightor
"innocent passage" through the territorial seas of other countries, without the prior
consent of the coastal country concerned. In 1960, the head of the United States
delegation to that Conference'had 'even declared~ before the United States Senate Committee
on Foreign Relations~ that the territorial sea should be as narrow as possible in order
to preserve the maximum poss~bili ty of deployment, -brallsi t and manoeuvrability on and
over the high seas, free from the jurisdictional control of individual States. In a '
report issued in February 1972, the United States Government had confirmed that position
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in even more blatant terms. In short, 'the United States wished to treat the
territorial waters of other countries as the high seas, and demanded the right of
free transit through straits within the territorial seas of coastal States. It was
with that in mind that the United States had elaborated the draft articles which it
had submitted in July 1971. ~

The representative of the Soviet Union had also advocated "freedom of transit"
in his statement to Sub-Co~ttee lIon 24 March 1972 (28th meeting)~ The position
taken in that statement was Quite different from the attitude which the Sovjat Union
had adopted in the past. For a long time, the Soviet Union had adhered to the
principles of innocent passage and prior consent. It had adopted that position, for
instance, in the Corfu Channel case, 21 which had come before the International Court
of Justice in 1949; the Soviet judge at that time had pointed out that warships were
different from commercial ships~ since they had no right of passage through the
territorial seas of other States, and that, in the absence of a special convention,
the right to regulate passage through straits belonged to the coastal State.
Similarly, at the 1958 United Nations Conference on the Law of the Sea, the Soviet
representative had referred to the sovereign right of each coastal State to insist
that the passage of foreign warships through its territorial waters should be subject
to an application for prior authorization. Further? the Government of the Soviet
Union had made the following reservation with respect to article 23 (Rules applicable
to warships) of the 1958 Convention on the Territorial Sea and the Contiguous Zone:
"The Government of "the Union of Soviet Socialist Republics considers that a coastal
State has the right to establish procedures for the authorization of the passage of
foreign warships through its territorial waters". §./ ¥'J.8ntion might also be made of
the regulations issued in 1960 by the Soviet Government for the defence of the Soviet
State frontier ~ regulations which limited the right of innocent passage to foreign
non-militaxy vessels, and stated that the passage of foreign warships was subject to
prior authorization within a fixed time-limit by the Soviet Government. It was in
application of those regulations that two United states coastguard ships had been
refused passage, in August 1967, through the Vilkitsky Straits, which were within
Soviet territorial waters. It was plain, from the statement made by the Soviet Union
representative in Sub-Committee I1 on 24 March 1972, that the Soviet Government had
made a complete abou-+~·-face, because it was now clamouring for "freedom of transit"
through straits~ arguing that that principle was generally recognized in international
law and international practice, and that, without it, the realization of the freedom
of the high sea.s was practically impossible. However, it seemed unlikely tha~ the
Soviet Union would allow the warships of all countries freedom of transit thiough
straits which were within its own territorial waters, since the Soviet representative
himself had added that the extension of territorial waters to 12 nautical miles should
not of itself lead to any change in the legal status of a considerable number of
~nternational straits. In other words, in order to maintain the ~tatus ~, straits
in the Soviet Union which were within the 12-mile limit would remain closed to free

if See Official Records of the General Assembl ~{enty-sixth Session,
Supplement No. 21 A 8421 ~ annex ~V, p •. 241.

21 International Court of Justice"Re arts of Jud ents Advisor inions and
Ord~rs? 19~2 (Leyden, A.W. Sijthoff) (Sales No.:15

,

§( Ul,ited Nations, Treaty Series, vol.516 (1964), No.7477, p. 273.
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transit. On the other hand~ the Soviet Union would refuse other States the right to
extend their jurisdiction to straits which had not hitherto been within their
territorial waters for that would entail a modification of the status ~. Such an
approac~ was contradictory and hegemonic. Those facts were particularly interesting,
since at the United ;rations Conference on the Law of the Sea in 1958 it had been the
Soviet representative who had accused the United States of changing its attitude
since the Conference for the Codification of International La'j in 1930, yet, in 1972,
the Soviet Union·had unhesitatingly affirmed in Sub-Committee II that the 'proposal
submitte~ by the United States in July 1971 could serve as a basis for an article on
straits.

However, the course of history could neicher be arrested nor reversed. The 56
countries wInch constituted a majority in the Committee llad defined their position on
the question of straits in the list of subjects and issues (A/AC.138/66 and Corr.2)
which they had jointly submitted. The demand of the two super-Pm,vers was unacceptable,
because it denied the sovereignty of coastal States. In the Chinese delegation's
opinion~ straits within territorial waters, whether or not they were often used for
international navigation, should be subject to regulation by the coastal States
concerned. Foreign commercial vessels might enjoy the right of inl10cent passage
through them, provided that they observed the regulations of the coastal States.
Foreign warships, on the other h&1d, must obtain prior authorization. All countries
must play their part in seeking a fair and reasonable solution to the question, in
accordance with the principles of mutual respect for sovereignty and territorial
integrity, non··aggression and non-interference in the internal affairs of States.
The hegemony of the super-Powers, whic~~ were trying to partition and control the seas,
must be firmly opposed.

Mr. STEVENSON (United states of America) said that he did not at present
wish to prolong the discussion, since his delegation had already clearly indicated its
position on the question 9 and hoped shortly to submit certain proposals concerning
problems of traffic safety and pollution in straits which should help to allay the
fears of coastal States i.n that respect. When the Committee came to consider the
substance Of the question, his delegation would revert in detail to certain points
raised by the Chlnes~ representative. At thp present stage; he wished merely to make
one or two brief remarks.

First, the question under discussion was liw(ed to the question of extending the
limits of territorial waters. His delegation, like others, hoped that the new limits
would be fixed by an agreed decision at the international level, and not by unilateral
decisions. The broadening of the territorial sea would create a new situation, because
certain straits 'vhich had hitherto ipcluded a hibh~·seas channel would no longer do so;
it was to reconcile the various interests tpat the United States delegation had
suggested the establishment of a more limited right of transit than the traditional
freedom of navigation in those areas of the straits concerned which had hitherto been
governed by the regime of the high seas.

Secondly, the 56 countries which had submitted a list of subjects and issues had,
contrary to what the Chinese delegation thought, not adopted a position of principle
on the substance of the question.
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Thirdly, the discussion so far had shown that many countries had been primarily
concerned with the problem of transit through straits? not only from the military
standpoint but also, and above all, from the point of view of trade and the possibility ­
for certain consumer countries - of receiving the products they needed for their
existence.

Mr. KHLESTOV (Union. of Soviet Socialist Republics) said he had listened
carefully to tIle statement by the Chinese representative on the subject of straits
and on the regime vrl1ich should, 'in the Chinese delegation's view, be applied to them.
In that connexion, the Chinese representative had raised a number of points which
called for very careful study. The Soviet delegation reserved the right to verify the
assertions which had been made, so as to be quite clear as to the nature of the
arguments which the Chinese delegation had used to substantiate its view concerning
the need to apply a particular regime to territorial waters. After careful
consideration of all those arguments, the Soviet delegation would explain its own
views.

At first sight, the Soviet delegation was inclined to believe that the Chinese
representative had in his statement tended to confuse two notions which were
nevertheless quite distinct~ first~ the question of straits and, secondly, the
question of territorial waters. The Soviet delegation wished to point out that,
whenever it spoke on the question of territorial waters in generals it always took
the view that the territorial sea was part of the territory of a State, according to
a principle recognized in international law, and that the applicable regime was
consequently the same as that which applied to the territory of the coastal State~

In that respect, the Soviet Union r s vievls on the passage of foreign vessels did not
differ greatly from those of China. On the other hand? with regard to straits, the
situation was entirely different. The new rules which were being studied with a
vieu to changing the limits of territorial waters raised a "Thole series of delicate
questions in connexion with the changes in relation to the straits which would thell
be included in territorial waters. The Soviet delegation would explain its views
on that subject in detail when the Sub-Committee came to discuss the substance of the
question. In general, the position vn1ich the Soviet Union had often defended was
that efforts should oe made to seek a judicious balance between the interests of
navigation in straits which were actually used by international navigation and served
to promote trade, on the one hand, and the interests of coastal States, on the other
hand. The most essential thing was to protect the interests of the international
comnrru1ity and ensure freedom of trade and navigation.

The meeting rose at 4.15 p~~ •
•
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Chainnan:
,

Mr. MARTINEZ MORENO El SalvaC_or

CONSIDERATION OF QUESTIONS REFERRED TO THE SUB-COMMITTEE BY THE COMMITTEE UNDER THE
TERMS OF THE "AGREEMENT REACHED ON THE ORGANIZATION OF WORK" .AS READ OUT BY THE CHAIRMAN
AT THE -45TH MEETING OF THE COMMITTEE, HELD ON 12 MARCH 1971 (continueA) (A/AC.138/66 and
Corr.2, A/AC.138!67-71, A!AC.138!72 and Corr.l, AjAC.138!74 and Corr.l, A(AC.138/75 and
Corr.l, A/AC.138!76-78, AjAC.138!SC.II/L.6-8)

. Mr. STEVENSON (United States of America) recalled that he had introduced in
detail on 3 August 1971 in Sub-Committee 11 (8th meeting) his delegation's "Draft articles
on the breadth of the territorial sea, straits and fisheries (A/AC.138!SC.II!L.4)".1/
He wished to reiterate that the objectives of those draft articles constituted basic
elements of United States oceans policy. His delegation was now in a position to fulfil
the commitment it had made, at the time when it tabled its draft, to alleviate the
legitimate concern of coastal States regarding ~vigational safety, by submitting new
proposals on that subject and on the question of liability.

It should first be emphasized that the right of free transit, which the United states
w'as seeking to have incorporated in a trec..ty on the law of the sea, was erne which already
existed in straits which would be affected by a general extension of the territorial sea
to 12 miles. It was a simple and limited right of transit, which applied to international
straits as defined in the 1958 Geneva Convention on the Territorial Sea and the
Contiguous Zone. To achieve that right, his country was willing to forgo the other
high seas freedoms of navigation and overflight which i.t considered to exist at present
in straits wider than 6 mi1e.s. When exercising the right of free transit, his Government
was willing to observe rt~asonab1e traffic safety and marine pollution regulations, that
is to say, regulations which were consistent with the basic right of transit. His
delegation firmly believed that the safety standards to be applied in straits should be
estab1i'shed. by international agreement and should not be unilaterally imposed by coastal
States. ,The two epeciali~~d agencies of the United Nations which, because of their long
experienoe and expertise, were best qualified to establish the necess~' international
standards were !MCO in the case of ships and ICAD in the case of aircraft.

The list of IMCO achievements with regard to naVigational safety was an impressive
one, and the international' commUnity should continue to give that organization, and its
competent committee, the Maritime Safety Committee, the primary responsibility for
establishing the necessary navigationa..l safety standards, bearing in mind the particular
interests of coastal states. MOre specifically, the United States delegation proposed
that' the future treaty on the law of the sea should provide that all surface sh.·~'ps

proceeding through areas" for which international traffic separation schemes had been
developed should be obliged to respect SUCll schemes, in accordance with the rules and
procedures established by IMCO and in the Internationa,l Regulations for Preventing
Collisions at Sea, 1960. !MeO had already developed 75 traffic separation schemes,
which were in effect in areas of heavy traffic, as could be noted in the detailed

11 See Official Records of the General Assembly, Tw~ty-sixth Session,
Supplement No.21 (A/8421), annex IV, p.241.
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document ~n the subject which !MOO had submitted to Sub-Committee III.~ While such
schemes were already in effect in a number of major straits, such as those of Dover,
Gibraltar and Honnuz, hisdel:egation wanted to make it clear that its proposal ap~lied

to all areas of heavy traffic; it therefore hoped that !MCO would establish traffic
separation schemes in all areas where they ~ 're neoessary.

As was pointed out in the IMCO document, one impor'tant difficuIty at present was
that the schemes were not binding and, conseq,uently, a single ship travelling the:wrong
way could endanger nav~~ion. His delegation therefore fully supported !MOO
resolution A.228(VII),~ recommending that Governments of member states shoUld make it
an offence to proceed against traffic where an INCO separation scheme was in force. It
also supported the proposed n~~ text of rule 11 of the International Regulations for
Preventing Collision at Sea. lu/ In view of the very technical nature of that subject,
the' Sub-Corumittee might wish to consider inviting moo experts to explain in detail how
tra~fic separation schemes operated. His delegation was not proposing that the forth­
coming Conference on the law of the sea should establish new traffic separation schemes
or cbange eXisting ones, but rather that the treaty on the law of the sea should proVide
that the !MCO rules on traffic separation schemes should be made binding on the parties
to the treaty. __ ~at app~ach was similar to the one adopted in the 1958 Convention on
the High Seas.!!!

Thus, under the terms of the Unitej States proposal, the right of free transit ~n

straits would be guaranteed, but a coastal state would have enforcei:nent rights with
Y-espect to violations of its laws and regulations over ships exercising their right of
free transit through territorial seas in straits. Similarly, coastal States 'would have
the right to enforce compliance with mandatory internationally agreed traffic safety
3chemes against any ship th:at did not comply with them-

With regard to the question of free transit for aircraft ov~r international straits,
~1d ·the internationally agreed safety regulations which should apply to airc~aft, he
said that the right of an aircraft, scheduled or non-scheduled, privately owned or
S'Gate-owned, including military aircraft, to overfly the ai.r space of a sovereign state,
including the ·air space over its territorial sea, depended on obtaining the consent of
that State. Civil [:.rcraft already had trar.3i t rights over the na~:i0J1al territory of
other States, under the Convention on Interna~!o;nal Civil AViatio~ and: the ,
International Air Services Transit Agreement,~ but such rights were not available
to State aircraft, either under the Convention or under the Agreement. The United
States had therefore proposed that a right of free transit sh9uld be guaranteed to such
aircraft when overflying international straits, but it had emphasized that States which
adjoined straits need not route Stat~ aircraft over the strait itself',but could .
establish suitable corridors over land areas. The free transit right ~o.r a,.;Lrcraft was
similar to the transit right proposed for' ships and was essential to p:reserve ~thehigh
seas right 'of overnight whioh already existed over those straits which would bp
affected by the extension of the breadth of the territorial sea to 12 miles.

§/
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IMCO, document MISC (12) 8.
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United Nations, Treaty Series, vol.450 (1963), No.6465, p.82.--.-.-... -_._......__......'
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With regard to air traffic safety measures, the standards established and the
practices and procedures recommended by ICAO were applicable to all' flights through
international air space by civil air carriers of the 124 states which were par~ies to
the Convention on International Civil AViation, but the standards were not applicable
to State aircraft, which were obliged only;. in accordance with article 3 (d) of the
Convention, "to have due regard for the safety of navigation of civil aircraft 11.

".

The United States Government realized' that nearly every State had an interest in
ensuring that aircraft navigation was normally subject to safety control. Wishing to
ensure the safety of overflight of straits by aircraft exercising a right of free transit,
the Unite4. States proposed that the future 'treaty on the law of the sea should provide
that State aircraft exercising that right should no~ally respect the ICAD standards,
recommended practices and procedures as they applied to civil aircraft over the high
seas and,. secondly, they should operate with due regard for the safety of nav~tion of
civil aircraft. The state aircraft of the United States, like its ships, had always
observed the highest navigation safety standards and would continue to do so.

In conclusion, his delegation believed that the proposals it had just outlined
would - if they were adopted and widely observed - substantially reduce the possibility
of accidents resuIting in loss of life, property damage and.. environmental pollution.
Should accidents occur, however, States damaged thereby should'receive compensation. The
users of straits should have a strong incentive to observe scrupulously all the safety
rules proposed. To satisfy those various requirements and f~ther to strengthen the
premise that the application of internationally agreed safety standards was preferable to
any unilateral coastal State regulation, the United States would like to make two specific
suggestions: first~ the treaty on the law of the sea should provide fo~ strict liabi~it.Y

for all vessels, including warships, for accidents caused by deviations from traffic
separation schemes established by IMCO; secondly, the treaty should provide for strict
liability for State aircraft, exercising the right of free transit, for all accidents
caused by deviation from the ICAO standards, recommended practices and prooedures. His
Govenunent was studying what the upper limits, if any, 0 f liability should be, and it
would be interested to hear the views of other delegations on that subject.

His delegation hoped that the proposals it had just submitted would go far to meet
the legitimate ooncern of coastal States, and particularly those bordering straits,
regarding the safety of navigation by 'ships and aircraft through and. over straits; it
was therefore prepared to take into account all the views and suggestions which members
of the Sub-Committee might put forward regarding the approach it had outlined in the'
foregoing statement, so as to maintain a dialogue which would enable the Sub-Committee
to aooommodate all the interests involved.

Mr~~-..!E-.!l (Canada) said that he would like briefly to introduce a working
paper on the management of the liVing resources of the sea, which was to be circulated
in all working languages at the 'Sub~Committee's following meeting under the symbol
A/AC.13S!SC.11!L.S, and was designed, to bring into sharper fo'cus the problems of' ,
fisheries and fishe~ jurisdiction.

On 15 March 1972, his delegation had outlined in Sub-Committee 11 (25th meeting),
the pxoinoiples which, in its opinion, should form the basis for a system of manageIiient
by coastal Sta'tes of the fisheries adjaoent to their coasts. The working paper which' ,
he was submitting to Sub-Committee 11 during the present session set out and 'elaborated
those principles in a form which should bring the Sub-Coimnittee a step closer to the
preparation of draft treaty articles.



A/AC.138/SC.II/SR.37 - 28 -

The Canadian working paper was based on the functional approach to the management
of the liv~ resources of the sea. It outlined the relationship between fisheries
manCi€ement and the management of the marine environment. as a whole. It differentiated
between various species, proposed a system of coastal State management of the coastal
species, and emphasized' the special situatiol' existing with reg~rd to anadromous species,
for which a right of exclusive utilization by the coastal State was proposed. .

The fU:Ildamental principle advanced in the Canadian working paper with regard to the
management of coastal species was that the coastal State had a special interest in and
responsibility f~r the conservation of the living resources of the sea adjacent to its
coast, and shouYd have the' authority required to manage those resources in a manner
consistent with its special interest and responsibility, as well as preferential rights
in the harvest of those resources. In connexion with the limits of the area over which
the coaslal State would exercise its management authority, t~e working pa~er indicated
that they. could be biological (according to the fish stocks being managed) or
geographical in nature.

As the responsibility of the coastal State for the management of fishery resources
in areas adjacent to its territorial sea would be matched with responsibi~it.y for the
preservation of the marine environment in the area con0erned, at least two forms .of
jurisdiction would be exercised by the coastal States in that area. Without wishing tu
deal at present with specific questions of Jurisdictional limits, on which it would be
commenting in plenary meeting, his delegation would merely obserle the Canadian approach,
as outlined on 5 August 1971 in the main Committee (63rd meeting), was that in a broad
arc~ adjacent to its territorial sea a coastal State should exercise in addition to its
fisheries and anti-pollution jurisdiction, exclusive sovereign rights for the exploration
and exploitation of the resources of the sea-bed, as well as regulatory jurisdiction
with respect to scientific research. Those were, of course, the essential jurisdictional
elements underlying the concept of the economic zone.

The Canadian' working paper went on to elaborate a number of basic management
principles as guidelines for the exercise of fiSheries authority by the coastal State
beyond the limits 'of its territorial sea. Those guidelines dealt with: first, the
allocation of shares ~ong participants in fisheries under the management of the coastal
State in areas adjacont to its territorial sea, subject to'the coastal State's .predominat­
ing preferential rights; secondly, the coastal State's control of access to those
fisheries; thirdly', -the coastal state's respb.nsibili ty to report on the exer.cis~ of its
managemept authority and, fourthly, the need' for appropriate procedures for tpe .
settlemerit of disputes. The working paper emphasized that all those guidelines were
subject 'to the overriding principie of the safeguarding of the special interests aria
ri~h~s of the coastal State.

The Canadian working paper recognized that any system of fisheries management
must be fOlUlded on basic scientific principles, and that was also true, of course, of
the coastal' State management system proposed by Canada. It must, however, be ,
emphasized that such'scientific principles could not of themselves determine th~
nature of the juridical and jurisdictional sollutions of the problems of international
fisheries. They were only tools to be used by whatever management authority might be .
established after those juridical and jurisdictional proble~s had been resolve~~ Hence,
after pro~osing a solution, the Canadian working paper ~et'iorth some scien~fic
prinoiples which seemed to be riecessaryto maintain the ppo~uctivity of fisheiy
resources and the value of their yield. Scientific principles should be frequently
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reviewed and updated, in the light of natural or man-made alterations in the marine
environment. Such review and updating was obviously beyond the scope of the Committee,
just as juridical and jurisdictional matters were beyond the scope of specialized
technical agencies.

His delegation hoped ~;hat the discussions in the Sub-Committee during the present
session would result in substantial progress on fisheries matters, and that at the
follo\~ng session an agreement would be possible on the basic form of treaty articles,
particularly in the light of the growing awareness in the Committee of the broad
outlines of a general accommodation on the problems of the la~T of the sea. His
delegation would. have more to say on the question of those broad outlines in the
plenary Committee •
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ORGANIZATION OF WORK

,
IvIr. NARTmEZ MORENO El Salvador

The CHAIRYJAN informed Sub-Committee 11 that the work of the gToup of 56
Powers was making good progress, and that negotiations were under way to amend the
list of subjects and issues relating to the law of the sea, to be submitted to the
Conference on the law of the sea (A!AC.138!66 and Corr.2); some of the amendments
were still being discussed.

Since on the following morning he had to report to the Bureau on the progress
of the Sub-Committee's work, and since no representative had asked to speak, he
suggested that the meeting should be adjourned, in order to enable the group of
56 Powers to resume its 'l,vork '\>lithout delay, provided that the Chairman of that group
had no objection.

11r. YANGO (Philippines), speaking 'as the Chairman of the group of 56 Powers,
said that, if no representative wished to speak, the group would be glad to meet
immediately, in order to resume its work.

The meeting rose at 3.35 p.m.
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SUNMARY RECORD OF THE THIRTY-NINTH· MEETING

held on Thursday, 3 August 1972, a.t 3.30 p.m.

Chairman: Mr. MARTlNEZ MORENO El Salvador

CONSIDERATION OF QUESTIONS REFERRED TO THE SUB-COMr1I~TEE BY THE COMMITTEE UNDER THE
TERMS OF THE "AGREEMENT REACHED ON THE ORGANIZATION OF vIORK" AS READ OUT BY THE
CHA.IRMAN AT THE 45TH MEETING OF THE COMMITTEE~ HELD ON 12 MARCH 1971 (conti~9:V)
(A/AC.138!66 and Corr.2,A/AC.138!67-71, A!AC.138!72 and Corr.l, A/AC.138774 and Corr.l,
A/AC.138/75 and Corr.l, A!AC.138!76-78, A!AC.138!SC.II/L.6-8)

Mr. BLAEHR (Denmark) said he wished to submit some preliminaxy comments. on
the principles of an interna.tional regula.tion of fisheries outside nationa~ fishing
limits. In ea.ch of the three geographically sepa.ra,ted parts of Denmark - namely,
continental Denma.rk, Greenland and the Faroe. Islands - the fishing industry had its
own structure and chara.cteristics. In 1970, those three parts of the country had
together a,ccounted for ca,tches of fish totalling 1.4 million tC~1S, pla.cing Denma,rk
among the ten bigg-est fish-producing countries in the 'forld.

vfuile Greenland essentially depended on coastal fisheries, most of the Faroe .
Islands ca.tch came from distant-wa.ter fisheries. Continental Denmark depended mainly
on fisheries in the North, Sea, and the wa,ters around its coa,sts. The three areas thus
had different interests in regard to fisheries, and those differences should be borne
in mind, since they seemed to some e~te1}t to .reflect the global problems fa.cing the
Sub-Committee in its work.

His delega.tion noted tha.t it was generally recognized in the Sub-Committee tha.t
there was a· need for appropria.te control and conserva.tion measures for the living
resources of the high seas, and tha.t coastal Sta.tes should be granted a.ddi tional rights
in respect of fisheries in a.dj a,cent wa.ters. His delega.tion had been impressed by
sta.tements made i~ the Committee and by the FAO documents W in which it wa.s pointed
out that, on account of the movement and migra.tio.n potential of fish stocks which were
unevenly distributed and which "Tere to be found a.t va.zying distances from the coast,
fixed fishing linii ts far beyond the territorial wa.ters vTould not contribute to a. just
and la,sting solution.' It shared the view of FAO tha,t regula.tory measures to conserve
or manage a. stock of fish should be a~plied to the whole stock thrm1ghout its entire
range and, a.ccordingly, that the problem would ha.ve to be ta.ckled by a. ra,tional and
functional a~proach a.t the international level •.

His delega.tion had studied the concrete proposals submitted by the United. States,
of America. (A/AC.138/SC.'II/L.9) and the Union of Soviet Socialist Republics
(A/AC.138/SC. II/L. 6) and the sta.tements made by other delega.tionfJ. .All agreed in

~ Resumed from the 37th meeting.

1...41 See the Jj'AO report on regula.tory fishing bodies, transmitted to the Connnittee
under the symbol A/AC.138/64, the FAO report on conservation problems, with s,Pecial
reference to new technolo,~, transmitted to the Committee under the symbol A/AC.138/65,
and the document of FAO entitIed "An expanded and revised atla.s· of the living resources
of the sea.s" (FID/C/126-Rev.l).
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recognizing the need for appropriate conserva.tion measures and most of them endorsed,
in principle, the idea. of gra~ting a.t least to devel'oping coastal Sta.tes, the right to
utilize coa.stal species a.ccording to their fishing capa,city. In the Danish view,
however, a.ccount should also be taken of the special needs of geog:ra:phically isola.ted
populations which were hea~ily dependent upon fisheries for their survival. To
sa£eguard the economy of such populations, which were dependent not only on coastal
fisheries but also on distant-water fisheries, arrangements should be worked out w~ch
would allow them to continue both t,ypes of fishing. Dlcertain cases, ar~angements

should be worked out bila.terally bet1veen a, coastal Sta,te and another State which
pra~tised distant-water fishing in its waters.

Another important q.uestion wa.s \-Thether the principle of granting to the coastal
Sta.te preferential rights corresponding to its fishing capa.city woul.~ be an a;ppropria.te
solution in compara.tively narrow wa.ters such a.s semi-enclosed seas. III such'waters,
it would be more reasonable for the coastal Sta.tes to work out special arrangements
between themselves for' the conserva.tion and. allocation of fish stocks a.ccor-ding to the
geographical conditions (see, in tha~ connexion, the stu~ prepared by the Seoretaxy-·
General entitled "Uses of the Sea."12!). .

The regula.tion of anadromous stocks presented particula.r difficultie~, and his
delega.tion could not a.ccept a. rule \-Thereby only the country in whose rivers the fish
spawn.ed would ha,ve the right to utilize the ma.ture fish throughout its migra.tozy range,
since, a~cording to scientific eVidence, the fish increased its weight by more than
90 per cent in feeding competition with other fish species duxing its st~ in the
open sea.. In its view, conserva.tfon measures and the allocation of fisheries should. be
agreed upon in the com~'7tent regional fisheries organiza.tions, in line with wha.t
several delegations he proposed for highly migra~o~ oceanic stocks. It would be
contrary to the interna.tional character of the high seas to reserve the yield o~ a.
migrator,y species completely fo~ particular countries.

His delegation agreed with the Canadian delegation's views expressed in its
working paper on ~he management of the living resources of the sea. (A/AC.13S/SC.II/L.S)
on the rela.tionship bet-J1een conserva.tion mea.sures and the utiliza.tion of living resources,
but thought tha.t social conditions as well 8S biological and economic considera.tions
should be taken int.o a.ccount. Moreover, the biological and economic principles had not
yet been defined precisely enough to serve as a. basis for fixing limits on catches•.
Priorities between the biological and economic criteria. would ha~e to be esta~lished
before those criteria. could be applied.

The Cana.dian delega.tion took the vie\-, tha.t the a.ppropria.te formula. was to a.ccord
to the coastal State, if not exclusive fishing· rights in a. gi.ven stock, then a.t least
certain preferential rights. The Danish 4elegation thought that ~here a. developing ·
coastal State - or ~. geographically isolated population hea~ily dependent upon .
fisheries - fa.ced the open ocean, the key element to be taken into a,ocount should be
the fishing capa.city of the coastal Sta.te. Similarly, in connexion with the economic
principle tha.t Sta,tes should control a,ccess to .pa.rticula.r fisheries a,ccording to an
appropria.te fomula., so as to ensure tha.t the yield was taken without waste of oapital
and manpower, the Danish delega,tion wished to stress tha.t full a~count should be taken
of the relevant social conditions. \

J::i/ E/5120 and Corr.l.
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At the first 1972 session, the French delega.tion ha.d raised the question of the
priorities to be established between fisheries for human consumption and fisheries for
the production of fish-meal, and had argued tha.t the la.tter would be incompa,tible with
good coastal Sta.te a.dministra.tion. But, as the demand for protein could be met by
converting fish into protein concentrate, it would be neither feasible nor desirable
to adopt priorities as, to how the living resources of the sea· could best be utilized
to the advanta~ of man. Also, the price fa.ctor itsel~ would often result in
preferences for fisheries for direct human consu.mption.16/

On the question of the management of coastal species, 'which, a.coording to th~

Cana.dian \'lorking paper, would be entrusted to the coastal Sta,te, his delega.tion wished
to reserve its position, but· it would tend to fa.vour a. strengthening of the powers of
international or regional fisheries organizations with respeot to conservation and the
allocation of fisheries among interested fishing nations. That presupposed·the adoption
of treaties oontaining clear instructions, guidelines and foxmulas for the implementation
of such regulations. The argument tha.t the regional organiza.tions had 'not made any
substantial progress in tha.t respect w'as not a. valid one, sinoe the organiza.tions had
not been given the nec~ssa.r,y powers or guidelines. For its part, his delegation would
be reluotant to del~ga.te too wide powers to coa.stal Sta.tes.

There existed a. variety of· possible solutions of mixed authorit,y or jurisdiction.
It could well be. imagined tha.t ooastal Sta.tes might be gi.ven the right to take a.otion
where other States had failed to abide by internationally a~ed principles. In all
instances, provision should be made for appeal to an independent arbitrator, and
specific rules should be laid down to solve the difficult question of jurisdiction to
infliot penalties for infringements. In tha.t connexion, he wished to recall the
principles applied in the Convention oneonduct of Fi'shing Opera.tions in ·the North
Atlantic, signed in 1967 b.Y 17 fishing nations, particularly the principles in
artioles 8 and 9.!11 '

In conolusion, he summarized the position of his delegation at the present sta~

as follows: (a) ,effective management o~ the living resources of the sea,' could best
be a~hieved through a. species-by-speoies approa~h rather than by the, establishment of
wide na.tional fishing zones; (b) conserva.tion measures should be adopted on a. non­
discrimina.tory basis for the purpose of maintaining or restoring the maximum sustaina.ble
yield; (0) if a. developing coa.stal Sta.te, or a. geographically isola.ted popula.tion hea.vily
dependent on fisheries a.s an essential fa.ctor in its economy, had a. coastline fa.cing
towards the open ocean, it should be allocated 'the percentaBe of the allowable catch of
coa.stal spec';es which corresponded to i ~s harvesting capa.oit,y; traditional foreign
distant-wa.ter fishing should be regula.ted by negotia.tion between coastal Sta.tes and
distant-wa.ter fi,shing Sta.tes a.ccording to criteria. established by the Conference on the
law of the' sea.; geographioally is,ola.ted popula,tions whioh were hea~ily dependent on
fisheries as an essenti~l fa.ctor in their economy should be allowed to maintain such
traditional distant-water fisheries; (d) in fairly narrow waters such as semi-enclosed
seas, regional: a~angements based on geogTaphical conditions should, be agreed upon by ,

Ibid., chap.I. section A.
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the coastal States; (e) conservation measures and the al10cation of fisher,y rights in
respect of anadromous stocks or higilly migra.toIY oceanic stocks should be agreed upon
in the a:ppropria.te regional fisheries organiza.tion; (f)' authority to implement a.greed
international rules on the conservation and allocation of fisheries should be vested
primarily in interna.tional or regional fisheries organiza.tions, which might delega,te
clearly.defined powers to coastal States; (g) agreed international standards and
provisions should be established f~r the compulso~ settlement of disputes.

, .
Mr. GROS ESPIELL (Uruguay) said he would confine his sta,tement to the question

of the Imts of the, territorial sea,. His delega,tion welcomed the adoption of the
Declaration of Santo Domingo (A/AC.13S/S0) by the Latin American count~es on
9 June 1972. It was essential to overcome the differences between na.tional regimes and
to strengthen the unanimous will of the developing countries 'of Latin America. to define
their sovereign rights over the resources' of all ldnds contained in thf? sea. and the
sea~bed within their na~ional jurisdiction•. The same oomment applied to the conclusions
in the general report of the African Sta.tes' Regional Seminar on the La:w of the ,Sea.
(A/AC.138/79), which had declared tha.t the Mrican Sta.tes had the right to esta.'Qlish
beyond the territorial sea. an economic zone over which they would ha~e an exclusive
jurisdiction for the purpose of control, resula.tion and na.t1onal expl01ta,tion of the
living resouroes of the sea. and their reserva.tion for the primary benefit of their
peoples. They also speoified tha.t the establishment of such a. zone should bewithout
prejudice to freedom of' na.viga.tion, freedom of overflight and freedom to lav subnarine
oables and pipelines.

Those two texts constituted a. valua.ble contribution to the ela.bora.tion of a. new
interna.tional laM of the sea.. The essential thing now was to define, in t~e ~ontext
'of intema,t1onal negotia.tions, the various maritime zones and to delimit them· in a.
sa.tisfa.ctory manner. Wi th respect to 'the zones over which a. Sta.te exercised 'its
jurisdiotion, agreement would ha.ve to be rea.ched concerning the precise powe~s to be
exercised b,y the coastal State. His countr.1 hoped that such negotiations would
culmina.te in an interna.tional agreement recognizing the rights of the coastal Sta.te over
a. vast mari:time area., and p~g due regard to geographical and ecological cons1dera.tionS,
to fa.ctors affecting the resources of the sea, and to the need to ensure the welfare of'
the coastal countries and safeguaxd the sovereignty of States.

Pending the drafting and entl'Y into force of the convention :1;0 be fomulated by
the Conference on the la:w of the sea. enVisaged in paragraph 2 of General Assembly I.,

resolution 2750 C (XXV), his delegation reaffirmed the legitimate right of coastal'
Sta.tes - in· the ,light of relevant geographical, geological, biologioal and na.tional­
security' considera.tions and of their duty to protect the development of their peoples
to fix, unila.terally the outer limit of the territorial sea, within a. reasona.ble m~gi.n.

Tha.t fa.cu.l ty had been recognized in La.tin .Ame;.rJtca. since 1956, the year the Prinoiples
of Mexico on the Juridical Regime of the Sea!g had been adopted. Since there was no
universally'recognized nor.m in inter.na~ional law to delimit the oontiguous zone, it was
not contra~ to international law to give the coastal State competence to deter.m1ne its
maritime territory and the area. over '\-'hioh it exercised special rights, proVided. tha,t it
respeoted the same rights in the Ca3 e of a. third State and did not threa.ten the oommon '
herita~ of mankind.

18/ ,: ,$e,e Yearbook ·of the Intema.tionalLa:w: Commission
pub11ca.t~,Q:l1.,.,.Sales No.: 195 .V.3, vol.I! , p:249.

6 (Un!ted Natio~a
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The affinnation of such a. right. could be prejudicial only to the interests of
countries which used the high seas, or "!!la.re ).Jbp.un", as a field of a.ctivity for their
na~al power and their world-wide ambitions. The 1958 Convention on the High Seas
defined the high seas negatively as being the spa.ce ~Jl which the sovereignty of Sta.tes
"TaS not exercised;19! as a. resuIt, tha.t spa.ce was being used by na.val powers whose
warships and military aircraft had a.bsolute freedom of movement.

The right to define a. vast area. over which a. State exercised its jurisdiction was
a. corollary to the right of development, which was now recognized in interna.tional law.
Tha.t right did not affect either interna.tional trade or rela.tions between States, since,
in the area. within its jurisdiction, the Sta.te would recognize the right of innocent
passage and, in the contiguous zone, it would respect freedom of na~igation, freedom
of overflight and freedom to lay submarine cables and pipelines. His Goverriment
respected tha.t ri.ght by virtue of Uruguayan Law No.13833 of 20 December 1969, which
provided tha.t, if the -territorial sea. included a. strait used for interna.tional
na~iga.tion, the State should respect the right of innocent passage. It had been
correctly maintained that the right of passage represented a. delica.te balance between
the rights of the coastal Sta.te and the interests of the interna.tional canmurtity. Tha.t
idea. of the balance between various interests had been developed in the opinions
expressed b.Y two Latin American judges of the International Court of Justice in 1949 in
connexion with the Corfu Channel case. In his delega.tion' s view, recognition of the
right of innocent passage through straits in no \'lay prejudiced the interests of the
international community, the legitimate rights of States, the needs of trade or freedom
of na:viga.tion; in tha.t connexion, his delega.tion reitera.ted the reserva.tions it had
expressed concerning the texts contained in the "Draft articles on the breadth of the
territorial sea., straits and fisheries, submitted to Sub-Co..lllIllittee 11 by the United
Sta.tes of America. (A/AC.138!SC.II/L.4)1I2J! and the draft articles on straits used for
international na~igat~on (A/AC.138/SC.II L.7), submitted by the USSR.

To conclude, he hoped tha.t the q.uestion of the delimi ta.tion of maritime zones,
which was fundamental to the ela~oration of a. new law of the sea. that would foster
pea~e and econo~c development, would be settled in an eq~tab1e manner. The forthcomj~g

Conference on the law of the sea. would be an opportunity for all States to giye proof
of their sense of 13sponsibility.

1'..£'. MYSTEN (S'W'eden) said tha.t the growing use of increasingl;y~ efficient and
expensive fishing vessels and equi.pment had caused heavy overfishing of particular
species in certain areas of the oceans, and had placed in a~ unfa~ourable position those
coastal States which la.cked such a. fishing capacity. It therefore seemed essential to
ela.borate regulations designed to ensure efficient conserva.tion, and to a.ccommoda.te the
conflicting interests of coastal States and States engaging in long-distance fishing.
As the Mexican representative had said in Sub-Committee 11 (30th meeting), one possible
solution would be to establish an international authority to administer fishery resources
on the high seas - in other words, to decide who could participate in fishing and under
wha.t conditions; although tha.t proposal was an a.ttractive one, the time was perhaps not
yet ripe for intema.tional a.ction along those lines. From the point of view of the

-m United Na.tions, Trea.ty ~£~, vol.450 (1963), No.6465, articles 1 and 2~
pp.82 and 84.

20/ Sea Offtc7a1 R;Co~.L!,!_j;P~- 9!l!l~J:aJ._ k3p.§!li~.e!l~=Jl:f:<c:j;h Se.s.slP!!.
§.upplement. No. 21 A 8:1-21 , annex IV, p.241.
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conservation of resources, the proposal vThich appeared in the dra.ft articles sul::mitted
by ~he United States of .America. eontained an interesting idea (the "species approach"),
but tha.t too raised practical di.fficulties. For example, it ,.,as knmm that an
ana.dromous species such as th~ Atlantic salmon could tra.vel great distances for feeding
and, when retuming to i ts native rivers, could pass through t~e territorial - or even
internal - waters of other Sta.tes. In such a. ct~se, it was difficult to detennine in
which coastal State the fish had been hatched. Was it really correct to let the parent
coastal Sta.te be the regulatory authority throughout the migra.tory range of the species?

The Swedish delegation believed tha.t the mosr; appropriate way of tackling fisheries
probl'ems was to draw a distinction bet\'reen those r(~la.ting to the conserva.tion of stocks
and those relating to the allocation of resources, due regard being given to che special
interests of certain coastal States. As rega.rds conservation - a prerequisite for the
existence of stocks for alloca.tion - there alrea~y existed several international
organizations responsible for particular geographical and biological regions. His
delegation was convinced that at the present time such regional organizations were the
best instruments for 'the establishment of the necessary conservation regulations.
Admittedly, there had been much C:4."i ticism of the ",-lay in ,·,hich those organizations had
been opera:ting; it had been said tha.t they had proved incapable of agreeing on any
far-reaching conservation measures and that "Then agreements were reached, they came
too late to achieve their purpose. 'l'here ,.,as 1.Uldoubtedly some truth in that criticism.
Consequently, a. prerequisite for the regional approa.ch "'1ould be to strengthen the
powers of the organizations concerned and to improve their efficiency. .All States
fishing in a. certain region should in principle be members of the regional organization
concerned, which should be given responsibility for fisheries within the region and
should decide upon measures for the conservation and rational use of fish stocks. To
make the regulations as effective as possible, they should be applied from coast to
coast, i.e. within the national fishery limits of the region .concerned. Of course,
tha.t did not mean that third States would be allowed to fish within waters under
national jurisdiction without the prior authorization of the coastal State concerned.

Conservation regulations had so far consisted of rules about mesh sizes, fishing
gear, closed seasons, and so on. Such measures were often insufficient. In order to
restrict the total catch of fish '\'ri thin a. particular region; it might be necessary to
a110ca.te access to fisheries among the different States of the region. There should
be certain general rules which would be applied when quotas were to be allocated.
Acc~xnt should be taken of the extent to which fisher.men from different countries had
traditionally been fishing in the region, and of the fishing capacity of the' States
conce~~d~ As regards'anadromous species, attention should be given to the interests
of' the Sta.tes in which the' species "Tere spawning~ Other circumstances, such as the
special interests of the developing countries and certain other countries whose
na.tional economies were heav~ly dependent on fisheries, might also have to be tak.en
into a.ccount. Conservation and allocation regulations should be revised by the regionaJ.
autho~ity a.t regula.r intervals; special restrictions or allocations might be necessary
at certain times for differen~ species.

fishery experts and scientists should endeavour to find better solutions than
those existing~at the present time for the conservation and rational use of fish stocks,
so as to fa.cili ta.te the implementa.tion of just and appropriate measures by the regional
organiza.tions. His Government had \'relcomed "d th satisfaction the invita.tion of the
Government 'of Canada. to an interna.tional conference to be held in 1973, under the
aus.!>ices of FAO, on all the technical questions rela.ting to fisheries.
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In order to im;plement the necessa.:r:y measures, it would be necessary, a.s he had
sta.ted earlier, to strengthen the po,.,ers of the regional organizations. That meant
that, for certain decisions, a system not of W1animity but of majority would be needed.
A mutual right of inspection in areas outside national jurisdiction might be a practical
way of ensuring the. observance of regional ..:egulations. Such a procedure ha.d already
been accepted in the North-East Atla~tic Fisheries Commission area. The advantage of
such measures for th~ conserva~ion of resources was that they would not require ~ny

change with regard to access to fishing on the high seas.

On the question of the allocation· of fish resources, in which the interests of
certain coastal States must be taken into accoW1t, his delegation wished first of all
to point out tha~ Sweden had no long-distance fishing fleet in the proper sense of. the
term. Swedish fishermen were almost exclusively engaged in fishing with comparatively
small vessels in waters off the &.,edish coast, and their situation was thus similar to
that of the fishermen of the great maj ori ty of coastal States. The fishing capa.city of
the developing countries vIas still much inferior to tha.t of the industrialized countries
and the developing countries therefore had considerable difficulties in asserting their
interests in competition with the long-distance fleets. In a.ddition, there were certain
countries - developed or developing - in whose economies fishing played a. decisive role.
The Swedish delega.tion believed th~.t the interests of those two groups of countries
should be protected by special arrangements. Their interest could to some extent be
taken into account in the allocations detennined by the regional organiza.tions for
conservation purposes, but it would seem necessaxy to go a. step further, especially
if the problem was to be considered on a. long-term basis. To that end, the Soviet
Union, in the first paragraph of its dra£t article on fishing (A/AC.13S/SC.II/L.6), hnd
submitted a. proposal to the effect that in the areas of the high seas directly adja.cent
to its territorial sea. or fishery 7.onp., a developing coastal State could annually
reserve to itself such pa.rt of the allowable catch of fish as could be taken qy its
vessels. The regul3tions needed to implement that principle could, perhaps, be issued
by' the regional organizations.

A number of countries, in particular developing countries, ha.d supported the
concept of special zones extending beyond the l2-mile limit in which they would
exercise jurisdiction inter alia. over fishe~ies. If the Soviet proposal seemed
difficult to implement for administrative or pra.ctical reasons, consideration might be
given to wider fishery zones of that nature or other forms of na.tional fisher.y
jurisdiction off the coasts of the developing countries and other countries with
special fishery interests, on the understanding that the extension of fisher,y
jurisdiction would not constitute an obstacle to necessary regional conserva.tion
measutcs. An effort should also be ma.de to ensure that such preferential rights dir'.
not haxm the interests of the land-locked countries or other countries in an unfa~ourahle

posDion. With regard to the great majority of developed countries, in whose economies
fisheries did not play a. predominant role, there did not seem to be any social or
economic motives which would warrant a change in the present order of fisher,y
jurisdiction. In the opinion of his delegation, therefore, no change should in principle
be ma.de in fisher,y jurisdiction 'vi thin maxi time areas ,.,hich were exclusively bordered by
developed countries. It was, however, extremely important to settle the fishe~ question
for the future, in order to a.void international conflicts of the kind which ha.d occurred
in increasing numbers during the past 10 years. To that end, it was essential to adopt
a. flexible approa.ch which took into a.ccount the various opinions held on the question.
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~. STEVENSON CUnited States of America.) said that he wished once more to
make clear to the Sub-Commi.ttee the nature of his delega.tion' s views on the list of
subjects and issues relating to the law of the sea' to be subnitted to the Conference
on the law of the sea., and the reasons for the strength with which it held them. He
fel t tna.t some delegations were adopting an approach which was preventing a. jus.t and
generally a.cceptable solution to t:r..e matter, and was threa.tening the very basis of the
process of international law-making through the Uni ted Na.tions. He himself had a.ctively
sought to convince sceptics in the United States that, through a. United Na.tions
cor...ference on the law of the sea., there were reasonable prospects of a.chieving, in the
interests of all mankind, a. generally a.cceptahle and equitable comp:rehensive treaty on
the law of the sea.. The United States had also been one of the sponsors of General
·'.As~embly resolution 2750 C (XXV), calling for a. conference in 1973. However, the
number of those who, in vie,'! of the progress made to da.te, \vere ques tioning the
desirahility of holding a conference on the law of the sea. in 1973 was now increasing.
Tha,t fa.ct in itself was not unduly disturbing, for it 1-la.s known that once Govemments
had taken the political decisions required to rea.ch a.' consensus, many of the technical
details could be solved q~te rapidly. It was, after all, only in regaxd to the sea~

bed regime that a. large number of completely new articles were called for, and it was
in tha.t area. tha.t the Committee ''1a.s making the best technical progress. With respect
to other Bubjects, such as the territorial sea., straits and fisheries, the relevan.t
arti.cles should not take long to dr?lft once the critical p'olicy decisions had been
taken.

..

More serious, however, were the charges of unfairness and of a. double standard
which would deny the developed and maxi time Sta.tes an opportuni ty a.t the Conference on
the law of the sea. to present their proposals and views and to negotia.te for an
a.ccommoda.tion that had some prospect of becoming a. consensus. The principal basis for
tha.t criticism was the procedure being followed in the considera.tion of the list of
subjects and issues. Essentially, that involved a negotiating ta.cti.c in which a. large
group of countries attived a.t a. common position on an issue after discussions from
which non-members of the group were excluded. That group then refused to make any
change in its common position so long as any members of the group, however few,
objected to doing so. Thax veto within the group prevented the explora.tion of many
areas of potential agreement and constructive compromise. Such a. negotia.ting ta.<?tic
might ha.ve some short-term political advanta.ges for membe"rs of' the group, such a.s the
a.chievement of a· ma.jori ty on Uni. ted Na.tions resolutions which ha.d a. strictly
recommenda.tory effect. However, in interna.tional law-making, tha.t approa.ch was self­
defeating for all Sta.tes, not least for the members of the group concerned. As a.
fonner pra.ctising la:wyer, he was convinced tha.t a· general comprehensive trea.ty
modernizing the law of the sea. was the only solution that would prevent the unila.teral
partition of the oceans and a:void an escala.tion of intema.tional conflicts in the
oceans; he saw'no prospects o£ a. fa:vourahle outcome if the negotia.ting ta.ctics follbwed
with respect to the list were continued. ~

.'. \

General Assembly resolution 2150 C (XXV), in paragraph 6 of whi~h the Committee
was requested to prepare "a. comprehensive list of subjects and issues rela.ting to the
law of the sea.", also recognized tha.t the Conference on the law of the sea. must ha:ve a.
meaningful and fair a.genda.. For tha.t, ea.ch member State pa.rticipa.ting in the Conference
would ha.ve to be afforded a. full chanc.e to present its views and to seek support for
the positions and trea.ty texts w~ch, in its view, best served the common interest.
The- function of the "comprehensive list of subjects and issues" - which might become the
agenda. for the Conference - wa.s, a.fter all, to fa.cili ta.te fair and full discussion. It
was in tha.t open spirit tha.t the United Sta.tes had approached the questions ra~sed by
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the list. For example, he had pointed out in the info:rmal consultations tha.t while
his delegation did not share the views of the Peruvian delegation with regard to the
plurali ty of regimes in the territorial sea., it would ha:V'9 no objection to the inclusion
of the plurality concept in item 2 of the list. It did not in any wa~ seek to prevent
the Peruvian delega.tion from discussing the concept of the plurality of regimes at the
Conference or from seeking support for its position from other delegations, such as

"that of Mexico.. .All ·the United states delegation asked was that the same reciprocal
flexibility should be shown by certain other delegations which had sometimes objected
to the inclusion, in the list, of certain items to which the United States a.tta.ched
particular importa~ce. For example, one group of countries continued to oppose the
inclusion of an item 4 bis on free transit through straits used for intema.tional
navigation. His delegation, which had propos~d a number of amendments to the list of
subjects and issues introduced by the 56 Powers (A/AC.138/66 and Corr.2), was unable
to accept the a.ttitude of those countries, which wished to maintaJ.n their items as they
had formulated them but refused the same possibility to other States. If, for example,
the United States delegation considered tha.t the fonnula.tion of item 4 concemi~g

straits did not adequately cover such concepts as free transit, it asked to be allowed
to include its own item - in its own fonnula.tion - especially in view 'of the fa.ct that
a. significant group of countries shared its view on that point.

In the words of the Chainnan of the Commi ttee, any delega.tion that wished. to ha.ve
a. particular item included in the list of subjects and issues should have an opportunity
to gratify that wish. Tha.t was the onl;y wa~ to maintain every count~ts. freedom of
a.ction and to avoid prejudicing any country's position. It was the only approa:ch tha.t
met the requirements of the General Assembly resolution on the question of the Conference.
More than that, it was the only approa.ch vlhich v10uld maintain the credit of a. United
Nations conference on the law of the sea. in the eyes of the world because, if one
count:ry or a. group of countries believed tha.t they would be prevented a.t the Conference
from advancing their ~a.tional positions, the Conference could accomplish no-thiJlg.
Clearly, not all the participants were going to obtain general agreement on eve:ry one
of their positions. It would be for the' Conference as a. whole to decide in a. fair and
democra.tic way what should be the contents of a. new trea.ty or treaties on the law of
the sea.. The United States delegation appealed to the fundamental sense of faimess
for all delegations, and asked only for trea.tment equal to that a.ccorded to every other
na.tion.

Mr. FRANCIS (Jamaica.) said he regretted that the procedure which had been
adopted with a. view to expediting the preparation of the list of subjects and issues ­
and which deba.rred ea.ch delega.tion from speaking a.t more than two meetings - had not
been complied with. Though some of the statements had been interesting, there had
been a. considerable waste of time on fruitless discussion which, by unduly prolonging
the general deba.te, had slowed up the progress of the Sub-Committee t s work. Perhaps
the Bureau would take the necessary steps to remedy the situa.tion.

Mr. ZEGERS (Chile) recalled tha.t Chile had been one of the sponsors of
resolution 2150 C (XXV), which had authorized the Committee to allocate the subjects
among its subsidiary bodies. The discussions which had taken pla.ce in Sub-Committee II
had undoubtedly been much longer than had been anticipa.ted, but they had helped to
pinpoint the subjects on which negotiations were required, to identity the areas to
which the new law would apply, and to clarify the political implica.tions of the problems
raised. As the United States representative had pointed out, the drafting of the list
of subjects and issues could be fa.cili ta.ted only by prior political agreement. It could



A/AC.13S/SC.II/SR.39 -··42 -

'. not be said, therefore, that the Sub-ComInittee had wasted its time.,. because each countIY
had· been able to explain its interests and mention the items it woUld likA to see
discussed. Nevertheless, if the Oonference was to achieve its objective and' States
were to· ha.ve a. rea.sonable amount of time to prepa.re for· it, it did. s'eem to be time now
to establish a. list reflecting a. genuine CC::lsensus, if not total.·unanimity.

The d·ra.ft list prepared by the group of 56 Powerst- in which due a.ccount ha.d been
taken of all the views expressed and all the amendments proposed,. should serve. as a.
useful basis for a. definitive text. If some articles - or the formulation thereof ­
were still the subject of controversy, the best course would be for the delegations
conce.med to agree to a. compromise, in the spiri t of flexibili tY and co-opera.tion
which should always prevail in such negotiations.

Mr. FLEISCHER (Norway) egreed with the United States and Chilean representatives
tha.t' it was essential not to jeopardize the success of the Conference and. tha.t ea.ch
countr,y should be given the opportunity to express its views. The question 'of straits
was of vital importance and could not be evaded, though some compromise might be needed
on the use of the terms "innocent passage" and "free 'passage". .

Mr. YANGO (Philippines) said he was concerned tha.t some delegations might be
thinking of abandoning the consensus method, whose advantages had been clearly resta.ted
by the Chilean representa.tive and whic];l had already proved its worth. He said'tha.t the
group of 56 Powers was ready to.-mee.t as soon as possible to consider the new am~ndments

announced by the Chai:rman.

Mr~ ARIAS SCHREIBER (Peru), after expressing his support for the' comments
made by the representatives of Jamaica., Chile and the Philippines, reminded the United
Sta.tes representa.tive that his delega.tion ''las not alone in thinking tha.t the question
of the plurality of regimes should be considered.

Mr. lIARRY (.Australia.) suggested tha.t the Secretaria.t should circula.te the text
of the list -of subjects and issues as it st00d, mentioning perhaps the alterna.tives
proposed but not stressing the differences of opinion.

The CHAImWr said he could '\vell understand tha.t some members of the
Sub-Committee were suffering from a, feeling of frustra.tion. .AI though, like them, he
regrettedtha.t the work was not further advanced, he would like to emphasize tha.t,
despite shortcomings, some real progress .had been made., The Secretaria.t would comply
with the Australian representative's req~est as soon as possible, and tha~ would
certainl~· alla~ misgivings. As to procedures, he did not thi.nk it was wise a.t the
present stage to consider changing them. He invi ted the group of 59 .Powers to hold a.
meeting on the following morning, after which infor.mal talks might be started.

. .
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SUMMARY ~ORD OF THE FORTI:EJrH MEETING

held on Friday, 4 August 1972, at 3.40 p.m.
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Chairman: Mr. MARTINEZ MORENO El Salvudor

A/AC.138/ SC.II/SR.40

In the absence of the Chairman, Mr. Yankov (Bulgaria), Vice-Chairman, took the Chair.

CONSIDERATION OF QUESTIONS REFERRED TO THE SUB-C<lJ1MITTEE BY THE CCH1ITTEE, UNDER THE
TERloffi OF THE "AGREEMENT REACHED ON THE ORG.t~IZATION OF WORK" AS READ OUT BY THE CHAIRMAN
liT THE 45th MEFn'ING OF THE C~TTEE, HELD ON 12 MlffiCH 1971 (continued) (A!AC.138!66 and
Corr.2, A!AC.138!67-71, A!AC~138!72 and Corr.l, A/AC.138/74 and Corr.1, A!AC.138!15 and
Corr.l,' A!AC.138!16-18, A!AC.138!SC.1I/L.6-9) . -

Mr. McKERNAN (United States of America) introduced on behalf of his
de1ega.tion a. ~evised version (A/AC.138/SC.1I/L.9) of the q.raft articles on fisheries
which it had submitt~d to Sub-Conunittee 11 in 1971. 21/ His delegation remained more
than ever committed to the "·species approach";. it considered that both sound
conservation and a rational utilization of liVing resources should be directly linked to
the biology and distribution of the resources in question. His delegation also continued
to believe that international and regional fisheries organizations would have a vital
role to play in both the conservation a~d utilization aspects of fisheries and would be
largely called upon to implement the proposed fisher,y regime.

On the other hand, his delegation had come round to the opinion that the coastal
State should have the right to regulate the fish stocks inhabiting its coastal waters,
as well as its resources of anadromous species, and believed that inherent in that
right was a preference in favour of the coastal State in the utilization of such stocks.
They were the resources upon which the coastal fishermen of such a state relied for
their livelihood and upon which the people of the State depend~d for a substantial part
of their nutritional requirements. Accordingly, the revised article would grant to the
·coastal. State the authority to regulate coastal stocks, to the limit of their ran@1, and
·the right to reserve to itself all of the available catch its vessels were capable of
harvesting. To ensure that such authority W2..S not misused, the coastal State would ,have
the obligation to notify and consult with other affected States prior to implementing
any new regulato~ measures.

In his delegation's view, any regime adopted should be designed to ensure that all
fish stocks were available for human consumption. Consequently, the draft articla
provided that the portion of a stock which was not beil:lg utilized by local fishermen
should be made available to others. As for the preference in favour of the coastal
State, it shoultl be applied in a manner calculated to minimize its immediate economic
effects on the traditional fisheries of other countries. Moreover, the draft allowed
for the possibility. of neighbouring coastal States entering into regional arrangements
in order to share more equitably in the resources inhabiting the waters near their
shores. .However, only international organizations could regulate highly migrato~ ~d

truly oceanic species. .

21/ Ibid~
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Enforcement procedures for the"re'gulatoIY measures would have to be included in any
fishery regime. Under the United States draft, the coastal State would have, for the
fisheries under its jurisdiction, not only the right of inspection and arrest, but also
that' of ,trial and punishm~nt in certain cases. Some other provisioilz of its draft
article were also in:~ehded'to strengthen the effectiveness of international
organizations.

His delegation remained firm in its belief that any fishery regime should.contain
provisi~ns .t:or the peaceful settlement' of disputes, \vithoutcreatip.g an 'obstacle to;:the
application,of conservation measures alroady'promulgat8d by coastal States, which should
re~ih iriforce,pending the outcome of any Bettlement procedure. Lastly,' it was ,obvious
'that 'the rationa~ ~ag~ment of fishery resources ,reqUired tec~nical expert~~e ,and.
money. A~cording to the revised draft article, States harvesting a resource under the
regulation' of a coastal State would ther:<;lfore pay a. reasonablo fee to help the latter
to defrai those costs and Cv register of 'expertsvTOuld be drawn up to whom .the coal:?tal
State' CC'i..i.l'q. app~al for assistance in. fo"rmula,ting eff8ctive conservation p~ogrammes.

,_ To conblude, he proposed th~t a wo;k~g group on fisheries should be established
imrned~ately by the Sub-Committee to make a thorough study of the draft article his
del~gation had submitted.

Mr. EVENSEN' (Norway) sa~d that the fishing industry was of enormous impor,tance
in the economy of his cou.ntry v/hich, with a _total annual catch of 2.5 to 3 million tons,
was fifth among the world's fishing nations. A large part of its population, particularly
in the Arctic regions, was almost eptirely dependent upon fishing for its livelih~od.

So much progress had been made. in world'fisheriessince the Second World War that the
situation had become. critical, both for' certain species threatened with ,extinction and
for coastal populations which di~ not possess ,the technical means used by countries
practising distant-water fishing. Various proposals had been put forward, to remedy
that situation and t~o of them in particulax had attracted his delegation's at~ention.

The draft article on fishing submitted by the Soviet Union (A/AC.138/SC.II/L.6) had
the great merit of being concerned "Tith the specieJ. nee.ds, and interests of the deve,loping
co~tries. Neverth81ess, it could be asked ~rhether it to'ok sufficient accoUnt of the '
f~dt'that~ in countries regarded as developed, there were coastal regions whose
population was just as dependent on fisheries as that of the corresponding re~ons in
developing countries. Moreover, the exte}fsion of ,States' exclusive fishery zones led to
increased' pressure by distant-water fishinl(fleets on the living resources and fishing
grounds: of other coastal States. For th6~.e :r:~'asons, his delegation could not support
the Soviet proposal in its present form.

The working paper on the management of the .living ,resourcQs of the sea' submitted
by the Cana.dian delegation (A/AC.l'3S/SC.II/L.,8) '.had Et new approach to, th~ problem but·
one whiq~"needed closer study by his delegation. A+though the establi~hm.ent of
biologiqal:Qriteria seemed 'to avoid some of the difficulties which the 'extension of
national j1iXisdiction to broad fishery zones would entail , it' 'would mean ~'etting up a. ,
complex system that would be difficult to administer.

As for the proposals just made by the representative of the United Sta~es 9f.Ame~ica,

which were similar in approach, they too deserved careful consideration.
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Regardless of the modalities of any regime adopted, the Norwegian authorities
thought it: would be necessary to strengthen the scope and powers of international and. .
regional fisheries organizations with respect to the conservation of the living
resources of the sea, the management and allocation of f~sheries and the settlement of
disputes. .

Mr. WARIOBA (United Republic of Tanzania) said that he reserved the right to
comment on the two preceding st.atements at a later date. For the present, he would
confine himself to the question of straits, which, since the first 1972 session, had
given rise to a number of important proposals, particularly by the Soviet Union
(A/AC.13S/SC.II!L. 7r~' .. .

It was important to remember that a strait was an integral part of the territorial
waters o~ a coastal State, whose sovereignty must be fully safeguarded. The various
regulations issued by States for their territorial waters, which no one had so far
regarded as arbitrary, should thus apply to straits. The absurdity ot a special
regim~ for straits became ob~ious if, for instance, the case was taken of a submarine,
which would have to navigate on the surface in the waters of a State without a strait,
while it could navigate under the surfa.ce in the waters of a neighbouring State which
did possess a strait. The coastal security of both States should be equally guaranteed
and it was difficult to see why the proponepts of free transit could seriously believe
that the right of innocent passage was not enough. Were they prepared to allow fr~e

'cransit in the territorial waters of all States, whether or not they possessed a
strait? There seemed to be a lack of logic.

Similarly, those who, on one pretext or other, argued that the establishment of
a l2-mile limit for territorial waters was an extension of jurisdiction were being
inconsequential. It was nothing mo:re than rol agreement among members of the
international community.

The United States and the Soviet Union had suggested that naVigation in straits
should be regulated by international rules and the United States had gone further and
proposed (37th meeting of Sub-Committee 11) that the rules should be fixed by IMCO.
The reply might be that an organization suc}'~ as IMCO could onl~r fix m;i.nimum standards
whereas a coastal Sta.te, for the sake of its security, had to fix maximum standards.
Moreover, not all States were members of IMCO and they could not be asked to place
their coastai security in the hands of an organization to which they did not belong.
Furthermore, his delegation did not think that it would be suitable to invite a
representative of IMCO to submit his organization's views on the question of traffic
separation schemes. It was the Sub-Committee's ~esponsibility to lay down the
principles for such schemes, after which IMCO, as the technically competent
organ~zation, could regulate their application.

It would be still more serious to leave to ships' captains the responsibility for
the strict observance of ruies for the protection and security of coasts. That
responsibility lay with States. It was true that the United States had suggested that
coastal States should be entitled to penalize ships which, when exercising their right
of free transit through territorial waters and straits, violated laws and regulations.
But what regUlations were meant if ships had the right of free transit? They could
only be the -regulations applicable to the whole territorial sea.
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To compensa~e the coastal State for the p~rtial abandonment of its jurisdiction
over its territorial waters, it was pr.opqsed to impose strict liability on vessels for
accidents. Compensation, however, was only a secondary measure. The pri~J

responsibility was to prevent accidents, 3Jld that respon'sibility could rest only with
the coastal state, which was p;rimar:i::ly. concorned.

Another important question was the f~ee transit of 'aircraft. It had been referred
to at the 37th meeting by the represen~ative of th0 United States, who had proposed
that military aircraft should' be entitled to overfly straits freely. That proposal
would introduce discrimination between States possossing straits and those not
possessing them, a discrimin~t~on justified by no principle and motivated solely by the
desire of military Powers to maintain a link between their milita~ aircraft and their
naval vessels.' It was to be hopad that the international conununity would not allow
itself to be imposed upon by such a desire for domination.

In short, it appeared that the right of free transit through straits was advocated
by, certain delegation~ for reasons totally unconnected with the facilitation of
international navigation. The proposal was, aimed only at States with straits, and its
result would be to subject.some countries to military servitude•.

The Soviet Union and the United States both provided for the pcssibility of
agreements excluding the app~ication of the rule to ,straits for which there were
special regulations. But the'right to innocent passage was an important principle of
international law, one which was a~ceptod by every State in the world and which could
not be changed. It was hardly reasonable to make a law applying to everyone 'except
those proposing it.

His delegation was ready to undertake negotiations on the question of straits,
but the hope of reaching agreement in such negotiations was slight unless the attitude
of certain Powers was modified.

Mr. ,EL RAJ (Libyan Arab Ropublic) said he w'ould give a brief account of his
del~gation's views on a number of subjects falling within the Sub-Co~nittee's terms
of reference. Different proposals had been made concerning the width of the
territorial sea; some delegations wanted 12 miles and others 200. The position of his
delega.tion was known:, it accepted a width of 12 miles for States on the yoast of a sea
and would accept a greater width for those on the coast of an ocean.

Seccndly, with reference to paragraph 1 of the draft article on fishing submitted
by the USSR, he considered that the fishory zone should extend beyond the outer limit
of the territorial sea and not be included within it.

, Thirdly, his country ~ttached particular importance to the question of the peaceful
USfi:lS of the seas and oceans, in vievT of the fact that the great Powers often made use
of th~ Mediterranean for their military ac~ivities.

Fourthly", in connexion with straits, his delegation was in favour of the idea of
innocent passage, for the reasons already expounded by other delegations.

Mr. McKERNAN (United Statep of America) said he would reply to the
representative of the United Republic of Tanzania a.t a later meeting.

"
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The CHAIRMAN, referring to the proposal by the United states delegation that
a working group on fisheries should be established, asked whether delegations wished to
consider it immediately, or to reflect upon the matter and mak0 suggestions concerning
the group's composition and terms of reference the following week.

Mr. ARIAS SCHREIBER (Peru) said he thought it would be better-not to set up
working groups before the list of subjects and issues to be considered had been
established. If countries started a~king for working groups to be set up on topics that
were of particular interest to them, the result was likely to be disorganized. The
Sub-Committee should first establish the list of topics to be considered and the order
of priority in which they were to Qe taken. His delegation would like the
Sub-Committee to discuss the matter at its next meet~ng on the organization of work.

Mr. 'GHARBI (Morocco) requested that the question of establishing a contact
group on fisheries should not be considered in the Sub-Comoittee until it had been
discussed by the group of 56 Powers.

Mr. ZEGERS (Chile) said that it had already been agreed that the Sub-Committee
would give priority consideration to the list of subjects and issues to be studied. He
could see no reason to modify the procedure which had been adopted. A procedural
debate would be a waste of time.

The CHAIRMAN invited delegations to consider the various proposals which had
been made to the Sub-Committee concerning its method of work. He hoped that the
Sub-Committee would heaT reports on the groups' deliberations at its meeting on
7 August.

The meeting rose a.t~.
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S~rARY RECORD OF THE FORTY-FIRST MEETING
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Chairman: Hr. MARTINEZ MORENO .El SalvaC_or

A/AC.138/SC.II/SR.41

CONSIDERATION OF QUESTIONS REFERRED TO THE SUB-COHf·ITTTEE BY THE COMMITTEE millER
THE TERMS OF THE "AGREEMENT REACHED ON THE ORGANIZATION OF WORK" ,AS READ OUT BY
THE CHAIRMAN AT THE 45TH I1EETING OF THE CONIv1ITTEE HELD ON 12 MARCH 1911 continued)
(A/AC.138/66 and Corr.2, A/AC. 138/61-71 , A/AC.138/72 and Corr.l, A/AC.138 74 and Corr.l,
A/AC.138/75 and Corr.l, A!AC.138!16-78, A!AC.138!SC.II/L.6-10)

Mr. TUNCEL (Turkey) said that he wished to make a few general and
preliminar.y comments on the following three points: the preparation of the list
of subjects and issues relating to the la'" of the 8e2.., the question of fisheries
and that of straits~

With reference to the first matter, which, at the present stage, was undoubtedly
the most important of the tasks entrusted to the Sub-Committee, his delegation's
view - as it had already explained - Has that the list should be as full as possible
but, at the same time, not exhaustive, i.e. delegations should be entitled to include
in it all the items ,ihich seemed to them to require the attention of the forthcoming
Conference on the law of the sea. It would obviously be desirable for the
Sub-Committee, and then the Committee, to reach an understanding as quickly as
possible, so that the list could be adopted by consensus, since a vote might spoil
the chances of holding a confer~~ce on tILe law of the sea at all.

On the problem of fishexicls, which had alrea~ been discussed on several occasions
at meetings of the Sub-Committee at its preceding sessions, a number of important
statements had been made and interesting proposals submitted, particularly by the
delegations of the United States of America, the Union of Soviet Socialist Republics
and Canada. Since all those proposals related to fishing in what it had been agreed
to call the "economic zone" adjacent to the territorial sea of coastal States, and
not to fishing on -the high seas, his deleg~.tion felt that ce:rtain preliminary obser­
vations could be made forthvli the It T,las not yet possible to speak of "exclusive
rights in the economic zone", since no detailed proposals concerning such rights had
been submitted, but it was already possible to ta.1-k about the question of "preferen­
tial rights". It was indeed difficul t, as the representative of Peru ~~ad pointed
out (34th meeting of the Sub-Committee), to consider ~ item on the list before
the list itself had been finally adopted, but the problem of a preferential zone
was such an important one that the Sub-Committee could even now make arrangements
for considering it later. The United States delegation had suggested (40th meeting)
that a working group should be set up for that purpose. Even if the establislunent
of a working group could not be envisaged for the moment, an attempt should be made
to define the situation as it' now "ras and to decide on the machinery for considering
the question in the most appropriate way. His delegation had noted with interest
that, in the proposals put fOr\·rard, particular empw.sis had been placed on the
economic and social aspects of the proposed regimes. The United states delegation,
for instance, had referred to the possible economic repercussions, on traditional
fishing f-~ets, of certain measu~es by coastal States. The delegations of Sweden
(39th me~~~ng), NO~l~ (40th meeting) and p~rticularly Denmark (39th meeting)
(which had cited the special case of Greenland 8l1d the Faroe Islands, \'There the local
population lived solely by fishin l ) had also made some interesting statements on
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the subject. MOl-cover, the documents uhich PAO hac1 submitted to the Committee on
fishing in coastal waters, in adjacent waters and on the high seas provided some
information which would be particularly useful for the Suh-Committee f s vfOrk,
notably concerning the number of persons engaged in fishing activities, the
situation of the fishing. industry, and p~:-oduction for food and for export.
The conclttsions emerging from the FAO documents led him to wonder whether it might
not be useful to prepare a study containing detailed information and analyses op
the economic and social aspects of fishing, so that the Sub-Committee could take
those as,!>ecJusill ~o account in one or the other of the regimes to be vlo:rked 'out,
exclusive or preferential. A similar stuc.l)Y had, in fact, been prepared by the
Secretary-General on nineral resources (A!AC.138/73).

In the revised draft article on fisheries proposed by the United States
delegation (A/AC.138/SC.I~/L.9), there \las another point which deserved attention
in connexion with the preferential rights of coastal States. That was the
principle that States could cede to other States the portion of the resources
which they \.;ere not themselves able to exploit fully. According to the United
States proposal, priority in the use of such resources should be accorded first to
traditional fishing States, then to land-locked States bordering on the coastal
State, and, lastly, to States in general \uthout distinction. His delegation's
preliminary vie,,, '-,ras that it "rould not be fair to establish an order of priqrity
among fishermen from third States. Tul1cey, for example, like most countries represen­
ted in the Cornmi ttee, was not for the moment fi.shine in extra-territorial waters, but
its development plans provided for the possibility of distant-water fishing. Such
countries should not be deprived in advence of any possibility of exploiting the
living resources of the sea at some future time, by the establishment of a list which
·;:,:.:ld give pr.i.ority -: and a p~ivileged statas - to traditional distant-water fishing
fleets and then to neighbouring land-locked States. The affirmation of equality
of status would, on the co.ntrary, serve the interests of all countries.

As for the question of straits, ~mich had also t~{en up much of the Sub­
Committee's time, some delegations (such as those of Spain and Indon~sia, the
Unii;nd St~tes of America and the Union of Soviet Socialist Republics) had made,
during the firs~ 1972 session and at thp current session, some particularly important
statements. In t~J.at field, 'there ",ere '1"0 sets of interests: those of,inter­
national navigation, and those of the State or States bordering on a 'strait. That
vl3,S obviously a particularly aelicate matter, and the ",ork ,.;ould have to' be conducted
in a spirit of conciliation an(~ understandinG to remove all obstacles to the
adoption of univ3rsal common rules. Hitherto, a distinction had been made between
straits subject to "treaty lm-," end those subject to "general Im·/". '''ith respect
to tre~ty law, the 1958 Convention on the Territori~l Sea and the Contiguous
Zone stated i:.1 article 25 that its provisions "shall not affect conventions or other
international agreements in force, as bet",een States Parties to them". 22}

gy United Nations, TreatiSeries, vol.516 (1964), No.7477, p.222.

..
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The draft articles proposed by the United States of America W and the Union of
Soviet Socialist Republics (A!AC.13S/SC.II/L.7) incorporated those provisions of the
1958 Convention, by stating that existing conventions would continue to apply, and
that ",ras indeed in keepl.ng ui th a universally recognized principle of public in-cer­
national lavr. In the case of straits sub:~ct to general law, greater difficulties
arose. The first step was to dr~ft 2 definition of those straits "Thich might be
Hi thin "he framev!ork of the general-lmr regime, In that connexion, the t,yO
proposals he had mentioned favourec the formule "straits used for international
navigation ll

• But, if that formule. uere adopted it \Tould still be necessary to
define what exaotly "ras meant by internation2,1 navigation, what its objectives were,
'\Vha t commercial or other activi ties it covered, ",hat the tonnage limits involved
"lere, etc. The formula ",ould therefore have to be clarified and expanded. in the
course of the Sub-Committee's future work. Other aspects which would require
clarification ",ere those connected \Iith the geographical situation and geological
structure of straits. Such characteristics differed considerably from one strait
to another, and it would be difficult to find a definition applicable in all cases.
Perhaps, as his delegation had already proposed at the Committee's first 1972 session,
the studies on geographical and Geologic~l characteristics which had been carried
out for the 195C United Nations Conference on the Lal;l of the Sea could be expanded'
and updated. Such additional studies - the idea of which had not yet been
approved - ,.,ould certainly be required at some stage, in order to facilitate the
Sub-Committee's work.

Several delegations, in their statements on the subject of straits, had expressed
their concern regarding the problems of pollution and navigational safety in straits.
To dispel their concern, the United States delegation in particular had made an
interesting statement (37th meeting); &~d the importance of the traffic separation
schemes proposed by ll1CO and of the relevant provisions elaborated by ICAO should also
be emphasized. It was obvious that the major - and perfectly legitimate - concern
related to the securi~~ of coastal States. In a COillltry such as Turkey, ~The~e the
vTidth of the strai ts did not exceed one mile anc.. \i:J.S sometimes as little as 500 metres,
questions of navigational safety anc.. pollution appeared in all their seriousness.
It \laS obvious that in that field, too, some very extensive studies would be req:uired
in order to expan~ ro1d clarify the definition of straits. In the field of general
l~w, the judgment of the International Cc .rt of Justice in the Corfu Channel case
constituted a useful precedent. The Court had, inter alia, given a clear definition
of "i!1llocent passae;e" in the case of uarships, i!hich ,vas based on the following
criteria: ships must not carr,y o~t certain manoeuvres; the crew must not be at
action stations; ships must not assemble in large rrumbers; and they must not
engage in mine-sweeping operations in any part of the straits. In its endeavours
to draft a. definition vThich would satisfy the justifiable demaxlds of coastal States,
the Sub-Committee could certainly base its future \lork on the proposals put forward
by the delegations of the United States, the USSR and other countries. The underlying
ideas of those proposals should be elaborated end expanded in the course of future
work on the subject.

The meetinR rose at 4.20 p.m.

W A/AC .138/SC. II/L. 4• See ..=.;;:.;;;;.;;;..;p;;.;;:~~__..;.;;;;..~~th_e~G_e__n-.e__ra_l__A....s-.s.....em....b_l_,
Twenty-sixth Session, Supplement IV, p.241.
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CONSIDERATION OF QUESTIONS REFERRED TO THE SUE-CONHITTEE BY THE COMMITTEE mIDER THE
TERI'1S OF THE "AGREEMENT REACHED ON THE ORGANIZATION OF WORK" AS READ OUT BY THE CHAIRMAN
AT THE 45TH MEETING OF THE COMMITTEE, H8LD ON 12 MARCH 1971 (continued) (A/AC.138/66 and
Corr.2, A!AC.138!61-7l, A!AC.138!72 and Corr.l, A/AC.138/74 and Corr.l, A/AC.138/75 and
Corr.l, A!AC.138!76-78, A!AC.13S!SC.II/L.6-10) .

Mr. RUIZ MORALES (Spain) said that his delegation was most interested in the
question of straits and shared the understandable concern felt by the representatives
of coastal States about some of the proposals that had been made. He could not share
the satisfaction expressed by the representative of Turkey (41st meeting) with regard to
the alleged safeguards described by the proposals' sponsors, who were in fact
recommending changes' in the ordinar,y law th~t had been recognized and applied for
centuries.

The fact was that the proposals for allowing free passage through straits were
justified only by the political, military and strat~gic interests of a few States.
It was amazing that no one had raised the problem of the danger to the security of
coastal States raised by the passage of submerged submarines. Only surface navigation
had been mentioned, although submerged passage, particularly in the case of nuclear­
powered submarines car!'Ying nuclear vlarheads, was a very serious danger and was, of
course, cloaked in the strictest secrecy. What route should submarines follow? HOw
would ll1CO be able to regulate their movements? How would coastal States be able to
ensure that their safety regulations were applied? Those and other questions had
remained unanswered.

MOreover, the so-called safeguards offered by those delegations that recommended
free passage were quite useless, since al1 they would do was to confinn to a very .
limited degree rights already possessed b;y coastal States under international law•.
Far from being a generous concession by the international community, the proposals
submitted would be tantamount to a substantial loss of traditional rights. There was
no need to refer to the Judgment of the International Court of Justice on the Corfu
Channel case, since the legislation adopted by all cOurltries, including the sponsors of
the proposals, provided for the safety of navigation and human life and laid down that
vessels sailing in territorial waters were not to carr,y out any naval or naval aviation
exercises and could not without special authorization undert~{e ~ explorator,y
activi ties in the marine environment. Not a shadow of .doubt had ever been cast on
those principles by aQYbody.' It was thus not to be hoped that the coastal States
would accept as a generous concession a ver.y limit~d part of the powers they alrea~

. enjoyed by right.

The proposals in question were still more serious with reference to the over­
flying of straits by military aircraft. The political and strategic motive' wase',en
clearer in that connexion, because the amendment to the law which was claimed to be
urge~t would only benefit militar,y aircraft. On the other hand, it was difficult to
see how aircraft flying at high speeds could observe hypothetical "high-seas corridors"
above straits, which, by definition, wer~ narrow. Moreover, the sponsors of the'
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proposals had not lost sight of the fact that straits almost never followed straight
lines and had consequently proposed that aircraft should be entitled to make free use of
air corridors tha'v already existed over land. That \{ould be a strange sort of safeguard
for coastal States ~d such an idea could c1ly confirm the anxiety of those who feared a
progressive escalation which would be an infringement of national sovereignty: the right
to overfly straits without prior authorization, then the extension o'f that right to air
corridors :which already existed over national te:cri tory a.11.d finally - and why not? - an
"open skies" policy' that ,,;ould favour the strategic interests of the big Powers to the
fullest possible extent. ..

The least that could be said was that such a policy would in no wa,y serve the
interests o.f the international community. His delegation. sincerely hoped that the
Committee on the Peaceful Uses of the Sea-Bed and the Ocean Floor would not countenance
the pursui t of ends that had so litt1e in common "VTi th the United Nations' goal of
international pea?e .and security.

~tt. "NJENGA (Kenya) introduced and e~lained the draft articles on the concept
of an exclusive economic zone (A/AC.13S/SC.II/L.lO) submitted by his delegation. .
Although the draft articles had been the subject of fairly wide co~s~lta~ions and
embodied ideas that had received the support of the Asian-African Legal Consultative
Committee at its recent session, his delegation took full responsibility for the text.
Its main concern had been to dispel certain mistUlderstandings concerning the idea'of the
economic zone and to ensure that tte resources of the sea were divided fatrly among the
developing countries without harming the legitimate interests of other countries.

Article I simply established the principle that all States had the right to
determine the limits of'their jurisdiction over the seas adjacent to their coastd
beyond a territorial sea of 12 miles in accordance with criteria which took into aCCoilllt
their own geographical, geological, biological, ecological, economic and national

\

security factors. It should perhaps be pointed out that the major maritime Powers,
particularly the United States of America, had been the first to assert their jurisdiction
beyond their territorial ~aters when that Quited their national interests.

Article II expanded and clarified'tha:c principle and stressed its importance for
the economic development of coastal States, particularly w~en the liVing and non-living
resources of their territorial waters were insufficient and they had to protect
themselves again~t operators from more developed States with superior technology.

That strictly economic aspect was ma4e even clearer by article Ill, which protected
the rights of third States in all matters not concerned with the exploitation and
preservation of the natural resources specified in article IV. Article V, which set
forth various aspects of the "economic" jurisdiction of the coastal State, also prOVided
for the granting of concessions to third States by the coastal States. Regional bodies
could play an easential role in the enactment of regulations governing such concessions.

ArtIcle VI aimed at protecting the interests of land-locked or othe:r1·iise
geographically disadvantaged countries.

In the same spirit, article IX stressed the need for agreement betw~en neighbouring
countries.

..
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Article VII dealt with the important question of the limits of the economic zone.
With a view to preventing exorbitant claims, it proposed that the limit of the economic
zone should be fixed in accordance with criteria relevant to each region, taki~g into
consideration the resources of the region and the rights and interests of all countries
in the region. In no case was the width of the zone to exceed 200 miles.

Article VIII prQvided for the definition of the economic zone between opposite an1,
adjacent States and for the settlement of disputes •

Article X provided for the peaceful use of the economic zone without undue
interference with the legitimate interests of other States in the regio~'~r those of the
international community.

Article XI provided that no territor,y under foreign domination or control was.
entitled to establish an economic zone, since such a right would be recognized 'at the
time of achieving independence.

His delegation hoped that its proposals, which had been inspired by the Declara~ion

of Santo Domingo (A/AC.138/80) and the conclusions of the general report of the
African States' Regional Seminar on the Law of the Sea (A/AC.13S/79) held at Yaounde in
June 1972 would be incorporated in the text of the future international Convention on
the law of the sea.

Mr. CASTANEDA (Mexico) said that his delegation merely wished to make some
brief observations following the statement by the representative of Kenya, and that
it reserved the right to refer in detail later to the comments he had made and the very
important proposals he had submitted. It should be stressed that the proposals were
extremely close to those set forth in the Declaration of Santo Domingo. The two sets
of provisions in fact contained nearly all the same elements and were presented in a
ver,y similar way. Broadly speaking, they l'fere both based on' an equatio.n whose' two terms
would be the extension of the territorial sea to 12 miles and the establishment of an
economic zone immediately adjacent to the territorial waters. The nature of the
economic zone envisaged was the same in both cases, i.e. the exercise by the coastal
State of its right of sovereignty would not apply to the zone itself, but to the
resources 'it contained. It was also indicated in both cases that the size of the zone
would depend on a whole series of geographical and geological conditions and on other
factors, but that it would have a maximum width of 200 miles. It should be stressed ,
that that was a maximum limit and not an ordinary limit common to all countries. In
addition, the establishment of such a zone would in no w~ affect freedom of navigation
or other customar,y freedoms, such 'as freedom of overflight and freedom to lay submarine'
cables and pipelines.

The draft articles just introduced by the representative of Ke~ya also contellled
a number of entirely new provisions, such as the particularly interesting one vontain~d

in article VI, or the idea, which was rich in possibilities, of a particularly active
form of co-operation between neighbouring coastal .. St~tes. based on similar regional or
local conditions, which was perhaps derived from the particular situation along the
African coasts, but which certainly warranted stu~. Lastly, the KenYan proposals
stated that the economic zone would be a zone of peace reserved exclusively fo~

peaceful uses.
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All those similarit~es suggested that there was a good chance of finding a fo~la

which might serve as a basis for a possible compromise at the future CQnference on ~he

law of the sea,. At recent sessions of the COmIni ttee, the broad outlines of a sol1;ltion
had gradually been -7 -lking form, which, if nc ~ acceptable to tht~ majority, \>/oulq. at least,
be acceptable to a large number of States, and the progress being made shovled,that
efforts should be made to strengthen that tendency and that joint positions would then
begi':. to em'erge which might be defended at the Conference planned for 1973.

Mr••~AMAC (Turkey) said that, following the statement by the representative
of Spain, he wished to clarify a number of points in order to dispel any. possible.:
misunderstandings. His delegation first 1;lished to stress that, .the statement it had made
at the 41st meeting had been purely of a preliminary nature. Secondly, it had cl.e_~ly
indicated that it did. not think it would be appropriate to make observations Oil the
content of the proposals submitted until the, ,list. of'subjects and issues had been adopted
ana. all the releV:ant proposals were before -the, Sub-Committee. Last but not leas;t, what
his delegation ha~ found most welcome in the proposals of the United States of Am~rica

and the USSR was, basically, that they shared the intention to take into consideration
the"'s'ecuri'ty requirements of the coastal State., ,Fully aware as it \vas of the
difference of' opinion with regard .to the regime \'lhich should govern naVigation t1u'ough
st!'t!,its'; his delegation had considered it advisable to refrain, at the present stage,
fro~ expressing any opinions on the concepts of innocent passage or freedom of navigation,
advocated by opposing parties. From the general tenor of its statement, it should have.,
been.elear that, on the question of straits, as well as on the other two issues touched
1}PCrJ.~ all his' delegation had ventured to suggest ,,,as that there\'las a need for a
(;cncilidtory' s})iri t in the consideration ofdiffe::cences of opinion ff agr,eemefi:ts
~~tisfacto'ry to all :p~rties were to be reached.

~~. PANIKKAR (India) said that his delegation had listened with a great deal
of interest'to the statement just made by the representative of ;Kenya and wished to
ma1(e seme preliminary observations on the points he had raised; , it reserved the right
to refer in detail in the plena~ meeting to the substance of his propos~ls. It could
be Laid without further ado that the statement was certainly an important contribution
to the work of Sub-~Jmmittee 11 and the Comrittee. Ideas ve~! like tho~eput forward
b~' the representative of Kenya had also emel"ged from the thorough discussions Which had
taken place in the Asian-African Legal Consultative Committe~ (an intergoverrunental bo~
which ni.et regularly to consider international legal questions), and from the report ,.of

th8 Yaounde Seminar' held in June i972, which had been distributed as a document ot the'
Committee.· . A;1 though it '''ould 'not, at present, gi ve deta.iled consideration to the'
content of the proposed articles., his delegation wished to stress that, the idea of an
econOitlic zone 's.djacent to the coastal State was one to which it attached great importanoe.
The W~J in which such a zone could ~e delimited and its resources, whether biological or
miDe~a~, could be exploited required further study, but, in principle, his delegation
Rtronb'ly supported the 'ideas contained in the draft articles presented by Kenya.

The meeting rose at 4.30 p.m.
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Sill1MARY RECOIill OF THE FORTY-THIRD MEErING

held on Monda~1 14 Al~st 1972, at 3.30 p.m.

A/AC.138/SC.II/SR.43

Chairman: Mr. MARTlNEZ l-10RENO El Salvador

..

CONSIDERATION OF QUESTIONS RE...H1EIffiED TO THE SUB-COMMITTEE BY THE COMMITTEE UNDER THE
TERMS OF THE "AGREEMENT REACHED ON THE ORG.lLNIZATION OF WORK" AS RF..,f...D OUT BY THE CHAIRMAN
.AT THE 45TH MEErING OF THE COMNITTEE, HELD ON 12 NAItCH 1971 (continued) (A/AC.138/66
and Corr.2, A/AC.138/67-71~ A/AC.138/72 and Carr I, A/AC.138/74 and Corr.l, A/AC.138/75
and Corr.l, A/AC.138/76-78, A!AC.138/SC.II/L.6-12)

Mr. CGISO (Japan) introduced a document entitled "Proposals for a regime for
fisheries on the high,seas", which the Japanese delegation had submitted (A/AC.138/-SC.II
/L.12). The Japanese delegation had already expressed its opposition to a~ attempt to
solve the fisheries problem by recognizing the exclusive economic rights of coastal
States in an area extending far beyond the limits of their territorial sea. At the
first 1912 session; in particular, he had said that it would be inequitable for certain
countries having a long coastline, or bordering upon rich fishing grounds, to have the
exclusive enjoyment of marine living resources. The living resource~ of the sea were
not evenly distributed, and the interests of the underprivileged countries must
therefore be protected, particularly the interests of countries which depended heavily
on fisheries for the supply of nutritive substances. The fact that a large number of
developing countries were making great efforts to expand their fisheries and related
industries should also be taken into account. Moreover, the application of the
concept of an exclusive economic zone would prevent the sound conservation of fishery
resources, because each coastal Sta.te would apply in an arbib'ary manner any measure it
thought fit.

For the foregoing reasons, one of the basic provisions 0;' the Japanese proposals
was designed to establish the right of the nationals of all S1;ates to fish on the high
seas. Obviously, that right could not be unrestricted, sinc,~ it was now clear that the
living resources of the high sec,\s were not inexhaustible. States must therefore take
the necessary conservation measures~ but the formulation of criteria for the adoption
of such measures was a difficult problem.. The 1958 Convention on Fishing and
Conservation of the Living Resources of the High Seas £4/ had solved the problem only
partially. In actual fact ~ there was no universal solution for thE! problem of
conserving living resources. The choice of appropriate meaS1,lres depended 011 many
factors, such as ecological conditions~ the biological charact0ristics of the stock
concerned, etc., and all those matters were the domai.n of scientists and biologists.
Some interesting suggestions in that connexion were; containec.. in the working paper on .
the management of the living resources of the sea submitted 'i.·· r Canada (A/AC.138/SC.II/L.8'
In his ,delegation's view, the technical conference planned bjf FAO for the beginning of
1973 would be the most appropriate forum for dealing with SUC'~l problems, but Japan also
supported the regional approach and thought that the best way ';JC handle consel"~ation

problems was through regional fisheries commissions, in which a flexible approach
suited to individual cases could be adopted. In gen.eral, Stetes should as far as
possible make use of international or regional or6anizations in taking appropriate
conservation measures; they should strengthen the functions of existing commissions and
co-operate in establishing new commissions whenever desirable.

£4/ United Nations, Trenty Series, vol.559 (1966),No. 8164, p.285.
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With regard to the preferential rights of coastal States, he said that certain
coastal fisheries, particularly those of developing countries, could not compete
effectively with large mc1ern fishing fleets, and that situation ffil0uld. be taken into
account in the futr :'e treaty on the law of ~he sea.•

He summed up the Japa~osG proposals on the question of the fisheries regime on the
high seas as follows. In the first place, thc·rules concerning the preferential
rights of coastal States should GnSlU'8 sufficient protection for coastal fisheries,
particularly of the developing countries, in areas ndjacent to the l2-milo limit.
Secondly, developing coastal StatesShould be entitled to an annual allocation of
fisheries resources corresponding to their harvesting capac~ty. Thirdly, the general
rules for the protection of coastal St~tes should be flexible enough to tcike individual
cases into account, and should b8 the subject of negotiat~on between the coastal and
ot1?-er States concerned. Fourthly, if negotiation failed, the case in dispute should
be referred to a body of experts for a binding decision, unless it was settled by some
other means agreed upon bGt",een tha parti.c;s. Until the dispute had been settled,
other States should restrnin their fishing efforts in accordance with agreed interim
measures. Fifthly, international co-operation should be established betweeen the
developing coastal State and other fishing States concerned, in order to protect the
former's interests. Sixthly, no preferential rights of catch should be recognized for
coastal States with regard to highly migratory and anadromous stocks of fish. The
conservation and regulation of such stocks should be the subject of international or
regional consultations or agreements or should bo entrusted to existing regional
fishery commissiuns. Seventhly, enforcement jurisdiction under the· rules should be
retained by flag St2tes, thopgh coast~l St 0 tos would h2.ve the right to inspect foreign
vessels and to inform the flag Stato of ar.Jr violations.

The distinction made by JRpan between the preferential rights of developed and
developing coastal Stato3, respectively, W2S completely in line with General Asscmbly
resolution 2750 C (XXV). N8verthel~ss, the view h~d been expressed that there was no
need to accord preferential rights to ddvelopod countries; he "'8,S thinking in
particule.r of a proposal made: by the USSR in pf1,ragraph 1 of its draft article on
fishing (A/AC .138/8C. II/L. 6). J2.pan thou["ht that developed c02-stal stn,tes had
sufficient· financic.vl and tochnologic2,1 reS0urccs to make their fishing industry
competitive, and that the applic2tion of special rights should therefore be reserved
for developing coc~stal Status. However, certain fisheries - usually sm~ll-scale -
in the developed countrios did deserve protection [',s v1';::)11 ; in that case, the
preferential right should be acccrded in ter~s quite different from that recognized for
the developing countries. Tho Jap2,nt?Se propos2.1s rolt!.ting to the preferGntial rights
of developing countries were subject to certain liwitations, in that the rights were
ensured to the extent th~t ~ dQvoloping coastal StatG wns actually able to fish for a
major proportion of the allowable catch.

With regard to highly migrf:.tory and anadromous stocks, the United Ste~tes of lunerica
had proposed that ~ho regulation of those reROl.l.rCes should be entrusted to the
appropriate international orgaluzaticns, and J~pan Gh2Xed that point of vIew. .Japan
was in fact a membor of t"lO intGrnational organizc.~tions concerned with the protection
of tuna: the InternationQl Commission for the Conservation of Atlantic Tuna and the
Inter-.AInerican Tropical Tune. Commission. vlith rege..rd to anadromous stocks, he agreed
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with the view expressed at the 39th m~eting of the Sub-Committee by the representative
of Denmark that they should be equitably regulated by special agreements or through
appropriate international or regional fishery commissions. The yield of migratory
species should not :)8 reserved for particu~'IX countries, sine·': the majo.1.' part of their

. life cycle was spent in mid-ocean far from any coasts. The problem of anadromous
stocks was one which mainly e£fected the northern hemisphere, and was alrea~ being'
dealt with by a number of'bodies - particularly with respect to salmon.

His deleg; ~tion hoped to have an opportunity to elaborate upon the proposals he had
just introduced? once a working group on fisheries had been set up.

Mr. J:EAmIEL (France) said that the two main problems to be dealt with - the
extension of the prerogatives of coastal States, and the conservation of th~ reso~'ces

of the sea'~ could not be solved· without reference to the many existing regulations and
institutions •..

With regard to the extension of the prerogatives of coastgl States, the first
step was to determine how the legitimate concerns of the 4eveloping countries could be
met on conditions that were acceptable to the .international community 'as a whole. The
prerogatives of coastal S"tates could not be extended unless the proper conservation and
sound mana.gement of the biological resources of the sea were ensured. To that end,it
was necess~~ to develop a system of rights and obligations for those Statos which
would be compatible with existing international practice. The rights of coastal
States should not simpl;}r be preferential rights; they should help to give the "economic
zone lt concept - which seemed to be gaining increasing support - a universally
acceptable content.

It had been s¥ggested that that could be done by first making a distinction between
species, and the French delegation thought that more detailed studies should be
undertaken at the international level, so that the different local conditions could be
taken into consideration. As it was, clearly possible to devise world-wide solutions
that would be valid for ell coastal States, efforts should rather be directed towards
regional solutions. All that could bG dor3 on a world-wide scale was to draft some
general rules embodying princi.ples that W810 universally applicable.

In the interests of all States, it was essential - and it was sound economics -
to obtain an optimum yield which would ensure good returns on the catch in relation to
t~e number of ships used an~ would at the same time create the best possible co~ditions

for the reproduction of the species. The coastal States were in the best position to
appreciate the importance of thG conservation measures to be taken in co-operation with
international fishery organizations, in a broad area adjacent to their territorial .
waters. The coastal States, which would 'be the first to bear the cost of the .
conservation measures, should in return be allowed to derive a reasonable income, from'
fishing, particularly by reserving a large proportion of the exploitable resources for
their own ships. One factor to be taken into account in that connexion was the aniount
of fish which. the coastal State's ships could catch. The French delegation believed'
that the highest priority should be given to human nutrition, and that other '
requirements (animal nutrition, fertilizers, industrial uses, etc.) should not be
copsidered until human consumption requirements had been satisfied.
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Coastal States should also abstQin from taking arbitrary measures for their own
benefit. That could,be avoidGd if the prerogatives accorded to the coastal State were
e~ercised within an international framework - in other words~ on the basis of criteria
that were internati "nally valid, and of scL. ntific studies undertaken by existing
international 'fishery organizations. The FAO Fisheries Committee was ['.. consultative
body which could play a very useful role in that respect, and assistance could also be
obtained from the internationql commissions existing in various regions. If thG
coastal Stat~s wished to ext8nd their fishing prerogatives to areas adjacent to their
territorial waters, and if those Rreas came within the compet8nCG of one of the
international commissions, it would be for the co['..st~l State concerned to decide to
what extent it wishod to participate in the activities of the commission and on what
terms it \vould be prepared to negoticd;e the aInc,ndmont of the commission's rules. If
the State exercised po~icing and .surveillance powers in the joint fishing exea, it
would do so on behalf of the regional body~ and could derive special benefits'therefrom.,

However, ~f a coastal State was situated in an area not covored by a~ international
convention, it could itself take protection measures in its economiy fishing zon~, but
such measures should be precedod by international consultations. The co~stal State
shot1J.d obtain advice and scientific information from the competent international experts
and organizations, and also from the other coastal'States concerned and from States
which had traditionally or recently been fishing in the area concerned. If an
international convention was later adopted, the coastal State should/~ccede to it 3.Ild
could derive preferential benefits fro~ it. Any dispute which arose between the coastal
State and a number of other States concerned, or an int8rTh~tional fishe~ commission,
should be settled by arbitr~tion. If the altowable catch was small, the coastal State
should give priority to States '~lich had traditionally fished in the area, and to other
coastal States. States which did not cone within either of those categories could
share in the resources without discri~ination if stocks permittod.

The Fr'cnch delegatior. insistod that the rights and obligations of coastal States
should be applied on an internation~l basis. Thus, the coastal State, oy accepting the
minimum of constraints, could extend its compotenc0 to the area adjacent to its
territorial sea.

Mr. SETTER (Australin) recGlled that during the Committee's second 1971
session (6th meeting of the Sub-Coomittee), his delog~tion had proposed that the.
Sub-Committee 'should consider the possibility of permitting each coastal State to
establish a fisheries ~Jnagcmcnt zone in an Qdequately wide area off its coast, and of
recognizing preferential rights of Gxploitation for the coe-stal Sta.te \'rithin tha,t ~one.

In view 'of the statements made by other delegations ~nd as a result of co~sultations

which had taken placo p~xticularly with members of the New Zealand delegation, the
Australian delegation considered that it could make a further contribution to the
Sub-Committee's work. Together with the New Zealand delegation, it had.submitted a
working paper 'proposing a set of principles for a fisheries reg1me (A/AC.138/SC.II/L.l1).
The paper did not necessarily represent the definitivG views of the Australian or the
New Zealand'Government, but the two sponsoring dologations believed th~t it could help
in narrowing the gap betweon the positions of the various groups of n~··ntries.
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According to principle 1 7 the coastal State would have exc+usive jurisdiction over
the living resources of the sea vrithin an adequately wide zone of the high seas adjacent
to its territorial sea. As was explained in the introduction to the document, the .
over-all objective of any regime should be to establish conditions that would allow the
rational utilization of each particular stock of fish. It was also neccssar.y to bear
in mind the s~ecial characteristics of fishery resources, which, while admittedly
capable of regeneration~ wore extremely susceptible to depletion by over-exploitation.
Thus, the coastal State had a twofold responsibility: to ensure the rational
utilization of the resources, involving, in particular, management to maintain the
stocks, and to provide the maximum possible production of food from the available
resources. At some stage, it would, of course, be necessary to agree upon a specific
limit to the fishery zone in which the coastel State had jurisdiction, but the working
paper did not contain aDJr proposal in that respect. It merely indicated that the
responsibility and control exercised by the coastal State should cover the free­
swimming species that inhabited nutrient-rich areas adjacent to the coast.

Principle IV stated that pursuant to its exclusive jurisdiction, ,it would be for
the coastal State to determine the allowable catch of any particular species, and to
allocate to itself that portiorl of the catch, up to 100 per cent, that it could harvest.
But exclusive jurisdiction would not be inconsistent with the existence of'consultative
procedures for settling cert~in leg~l issues with other interested States. Pr~nciple V
stated th~t, where the coast~l State was unable to teke 100 p8r cent of the allowable
catch of Cl species, it should allow the entry of foreign fishing vessels, with a view
to maintaining the tlaximum possible food supply. Principle VII provided that, when
the coe..stal State intended to allocate to itself the whole of the allowable catch of a
species, it should enter into consultation with any other State which'requested such
consultations and was able to demonstrate that its vessels had "carried on fishing in
the fishery resources zone on a substantial scala for ~ period of not less than [ten]
years". Under principle VIII, the coastal State, as an exercise of its exclusive
jurisdiction, would have powers of boexding, arrest and detention of fishing vessels.
The working paper ~lso dealt with the question of wide-ranging species which were
exploited within the limits of the zone,since it seemed evident that international
arrangements would bo necessary to ensure thG proper managoment of those resources.

The sponsors of the working paper had taken account of the views of various
delegations concerning the management of anadromous species (principle XI). It was
also provided (principle XII) that any State might question the IT~nner in which a
coastal State was exorcising its responsibility in respect of utilizing the living
resources of the zone. Principle XIV dealt with the rolo of inter~~tiona1 Lodies and
referred, in that connexion, to the Canadian working paper. Finally, it was the
responsibility of the coastal State to ensure the..t its fishing operations in the fishery
zone were conducted in such a w~ as not to interfere with other legitimate uses of the
waters of the zone. In that connexion, a dispute settlement procedure was suggested.

The sponsors of the set of principles had considered the possibility of including
in it a reference to encouraging the establishment of joint venture projects, under
which the developed countries might assist the developing countries to expand their
fishing operations. They thought, however, that such arrangements, which might be
extremely useful in certain cases, wore rather a matter for the countries concerned and
should not be included in an international regime.
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He drew the Sub-Committee's attention to the large number of documents and reports
on the living resources of the sea which had been assembled for consideration by the
,Sub-Committee. That information should be exaw~ned and discussed in more detail than
was possible within the Sub-Committeo itself. For that roason, the Australian delegati
supported the proposal to set up a working group on fisheries at tho earliest possible

'stage, to enable the Sub~Committee to make progress in its work •...

Mr. Sr~\LL (New Zeal~nd) said that his country w~s an island State isolated
in a vast oceanic environment and over 1,000 miles distant from its nearest neighbour.
In view of the length of its coastline and the width of the continental m~~gin, the
fishing industry was of considerab18 importance for New Zealand. According to recent-,
studies carried out by FAO, it scorned that domersal stocks were already heavily
exploited. Hitherto, New Zoaland's fishing activities had genorally been conducted
near the coasts and had been limited to the sale' of fresh fish:,! but in recent years the
economic situation had made it necessary to devote increasing attention to the export
of frozen fish and lobsters. In order to diversify its Gconomy, New Zealand had to be
able to export fish to other countries. The 1971 catch was already 50 per cent higher
than that of 1961. Fish exports to other countries had doubl·;)d in five years. So far
the pelagic species which were found at a considGr~ble distance from the coasts had only
been lightly worked, but New Zeal~nd was interested in them.

. Another point to be taken into consideration was that fishery resources around
New Zealand's coasts were roceiving increasing attention from distant-water fishing
States. New Zealand offered a classical case of a developing fishing indust~J which
was of increasing value to the local economy, but was confronting difficulties duo to th
activitie~ n~ thGfishing fleets of distant countries.

Accordingly, Ne~ Zealand wanted to ensure that the fishory resources of its
surrounding waters were not over-exploited. Those resources needed careful management
and New Zealand, as the coastal State in the cGntre of a large productive exca, had a
special responsibility for management.

New ZC3aland also took the view that thJ exploitation of the area should be
controlled in such a way that the local fishing industry was able to expand. The
fishing industry of a coastal State shouia have a preferential position related to its
capacity for expansion. It was with those considerations in mind that the New Zealand
delegation, in its statement at tho 62nd plenary meeting of the Committee on 26 July 197
had urged a readjustment in the existing law on fisheries.

In order to convey its id0as in core specific form, the Now Zealand delegation,
together with the Australian delegation, had submittc:d working paper A/AC.13S!SC.II/L.11
which might serve as a, basis for negotiations. Tho working paper took a specifically
zonal· approach. It was possible that a system of control founded on the ascertained
characteristics of poxticular speci0s was f8asible in other parts of the world, but in
the seas around New Zealand the decersal species were mixed, and the zonal approach
seemed to be' preferable. Moreover, practical experience in the administration of a
fisheries limit - at present 12 miles - suggested that the.establishment of a clearly
defined zone had many practical advantages. The working paper did not specify the
width of ~he zone;- that Was a question which would h~ve to be further considered by
the Committee, but New Zealand thought that it might extend to 200 miles from the coast.

The fisheries zone proposed in the working paper might form part of a more general
economic zone covering not only fisheries rGSourcos but also non-living resources. Many
of the statements made in the Committee suggested that that idea was gaining increasing
support.
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Mr. STEVENSON (United' States of America), replying to the comments by the
representatives of the United Republic of Tanzania (40th meeting) and Spcdn (42nd
meeting) on the question of the right of fr08 tr2nsit through straits, said that the
proposals submitted to Sub-Committee 11 by'vhe United States uclegation (37th meeting)
represented an effort in good faith to alleviate the legitimate concern of coastal
States regarding navigational safoty.

The Unit'od States recognizod a three-mile limit for the territorial sea. At
presont, Unitod States flag ships and aircraft cXE?rcisod high seas freedoms in straits
morc; than six miles 'vide. Consoquently? an extonsion of the territorial soa to
12 miles would change the status of certain areas~ includin~ parts of certain
international straits. The Unitod States was pr0pared to accept such a result if tho
future treaty on the law of the sc~ pr8served, with respect to international straits,
free transit for all ships a~d aircraft.

The right of free transit prop08(~d by the Unitod States WQS a limited right, i. e.
~ ship or aircraft exercising that right could only enter a strait, p~ss through or
over it on the most direct course c,nd leave it at thn other end. In pe..rticular, it
was not entitled to eng~G in activities prejudicial to the security of a coastal Stato.
In the United States f vie\'l, that right of frH8 transit ''le.s 2.n insGpare.blc adjunct to thQ
freedom of navigation and that of overflight on the high seas thomsslv8s. In addition,
tho regime of innocent passage provided for in tho 1958 Convention on the Territorial
Saa and tho Contiguous Zone ~ was inadequato when applied to international straits,
because it was a stand~rd which could bo abused if a coastal State interpreted it
s11bjectively. Some delegations had in fact said that certain types of passage - for
example, by nuclear-powered ships and super-tankers - should bo considered as non­
irmocent per so.

ThG representativG of the: Unitc-;d lkpublic of Tanzania had said that a strait was an
integral part of the territorial waters of the coastal State and that any special
arrangement should apply to the entire area. The United States delegation could not
agree that special arrangements madG ~or straits used for international navigation must
nocessarily be TJade for the entiro a,.,::8. of thG territorial SGC as well. The United
States proposal relatod to straits in which mnny States, in addition to the coastal
State~ had an interGst. TherG was, for eXaI!lple, a direct relationship between the
degree to which merchant shipping could p~ss froely over the oceans and through
intorn~tional straits, and the price of Boods paid by conS~~Grs in different countries.
The conposito of interests "as, in fact, that of the intorn8.tionc,1 conununity ns a vThole.

Some criticisms had bean directed 2~ainst the United St~tes proposals with respect
to the mandatory application of the IMCO traffic s2paration schemos. It had been said
that maximUD standards could be achieved only by tho coast8.1 State. There vTas, however,
no reason to bolieve that IMCa was incapablo of developing sctisf~ctory standards. The
separation schames could, of course, b~ improved in the light of experionce gained and
the rr::commendations of intorestcd Governments, but they did constitute' sound and
roasonable s<_1.fcty moasuros. If observrtnce of tho schGo;swero made mandatory, much
would bo done to ensure navigational sp"f(;)ty in areas of congcsted traf.fic, including
str2uits. ThE: ''lork of IMCO was accor.lplish(~d bJr mn.ny government ropresentatives who were
Gxperts in matters of navigational safoty. MOrGOV0r, the Gstablis~~ent of navigational
stD..ndards by En international organization such [1.S IHCO vIas likoly to balance tho
intorests of tho entiro intorn~tional community IDllCh better than coastal Stato regulation.

~ Ibid., vol. 516 (1964), No. 7477, sect.III, p.2l4.
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Wi-th regard to the United States Government's proposals concerning liability in
the case of accidents caused by the failure of ships or aircraft to observe
international safety standards, he agreed with the representative of the U~ted Republic
of Tanzania that pr'~vention was much batter than compensation it was, however, difficul
to eliminate accidents at sea altc~c~h0~~

In the proposal it had made at the 37th meeting, the United States delegation had
advocated that the Ol>bcl'lfanct..) of tho INCa traffic separation schemes in straits and
other congested areas should be mandatory for all surface ships. The reprosentative
of Spain had pointod out that that proposal did not apply to submerged submarines.
There were a number of ~easons 1~~f existing traffic separation schomes did not apply to
submerged subm~xines. First, IMCO had not seen fit to develop such schemes for
submarinos, because submarine traffic accounted for such a sm~ll proportion of
maritime activity. Secon<lly, a subme.rine was loss dangorous to nnvigation when it .was
sltbmergedthan when it was on the surf~co, sinco on the surface it was difficult to see
even in good visibility. Finally, ~ sub~arine on the surface was loss manoeuvrable
than when it was suboergod. Obviously, should futuro developments indicato a concern
for safety due to increased suboerged traffic, the United States would want to give
consideration to any special safety procedures applicable to such traffic and basGd,
for example, on depth criteria.

In view of some rennrks which had boon nade in the Sub-Committeo, it ~~ght be
appropriate to describe briefly some of the built-in safety characteristics of the
nucioar-vowered ships, includir~ submarines; in operation in the United States Na~.
The reactors used in nucleQr-powcred ships were designed to minirr~zG potential h~zards

to the environment even under the worst conditions, including the actual sinking of the
ship. It 'vas physic8.11y impossible for the coro of the roactor to explod(~. The
materials in the Toactor fuel eleID8nts wore hig}11y resistant to corrosion, even in
sGa-water, and, if a reactor ~[mk in sea-water, the fuul would remain intact for en
indefinite period. Tho renctor wns fitted with protoctiv8 devices which prevented any
release of radioactiVG materials. To giVG -9.n idea of tho effectiveness of the
safeguard~, he would I:lercly mention that the Unitod States Navy's nuclear propulsion
r-rogrur....ne had accuITL"lated tho equivalent of 0V'3r 950 years of )peration~.l experience,
covoring over 20 rniLlioa miles without ~ si~lglo roactor ~ccidont.

The representatives of the United Republic of Tanzania and Spain h~d also spoken of
the United Sta:f:;0s' ~~O!,0t'".:1. c')ncorn:i!jg n. froo transit right for aircraft over
international straits. They had rightly pointed out that existing multilateral
aviation agreements did not provide trnnsit rights for St~t0 - including' military ­
ai:.'c-r<:..ft. In addition, air~::'c1.ft - civil or militp.ry - did not 8ven now under
international law have a right of innocent pF.'..ssagu over tho torritorial sea. Because
of the United States position on the breadth of tho territorial sea, Unitod. States
aircraft at present exercised a high seas freedom of ovcrflight in straits wider than
six miles. The purpose of the United States freo trAnsit propose..l regarding aircr0.ft
\tv·as to preserve the existing right of trCl.nsit over straits 24 miles wide or less.
Ac~ording ~o the proposal submitted at the 37th l:1oeting by the United States delegation,.
the observance of rCAO procedures during transit over straits would ba tho usual
practice. The Convention on International Clvil Aviation did not of courso apply to
milit~1f aircraft, but the United States had alw~ys operated its State aircraft in the
spiriJjj of' that ConvGnt'ion and it anticipated tho.t the overwhelmng I:w..jority of flights
by its State D.ircrc:ft 1iould continuG to comply fully with ICAO procedures. ' However,
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thore might be occ~sional instances when Stato aircra£t would be unable to conply fully'
with rCAO procedures. The St-ato aircraft of I!lnIly countries vlere at prosent flying over
international straits with high se~s aroas in the~ without difficulty, ~nd there WRS no
reason to bel~evo that the United States fro8 trunsit proposal would result in Qn
increase in Rir traffic over inter~~tional straits and a corresponding increaso in the
possibility of mishap. United States State nircraft had ~n cxtre~ely good safety
record, and his Govornment wanted that record to renain unblenishod. Also,under the
United St~tes proposal, Stato ~ircraft exorcising the right of free transit would be
strictly liable for accidents caused by deviations from rCAO stcnd2rds and proccrduros.

It w~s true thut tho United States Governmont was seeking the right of free
transit p~rtly for reasons of national security. That was quite understendablo, since
the security of the United States and its ~11i8s depended to ~ very large extent on
freedom of navigation on and ovcrflight of the high ssaS. More extensivG territorial
seas, without the right of froe transit in straits, would th~Gaten that security.

Mr. GREKOV (Byelorussinn Soviet Socialist Ropublic) said it was important to
find ~ solution to the problom of fisheries s both fron tho standpoint of a morc
efficient use of tho living resourc8S of the sea by tho internQtional corununity for
nutritional purposes and from the standpoint of the protection of the interests of the
various countries. Some countrios maint8.ined that tho living resources of the high

. s~as belonged to everyone, others that they belonged primarils to the coastal States.
Ho wished to remind tho Sub-Connittoo of the situation of the lnnd-locked countrios,
particularly the least dovelopad land-lockod countries, which because of their
goographic~l situation wore f~cGd with many difficultios nnd naturally hopod thGt an
equitable solution would be found.

Th~t problem, which had existod for ~orc than hrrlf n century, had gener~lly been
. solved in the interests of the inperialist Powers and to tho' dis~dvant~ge of the less
developed, dependant countries. The soci~list countries, for thoir PQrt, had always

.helped the young le.nd-lockotl St2.tos in [~ disinterested manner, in 2.ccord2.nco vTith tJ;1e
principle of equality of rights ond mutunl p,dvnnt.n.ge.

Most lp.nd-locked countries ,,,ero fncing er0C'"t cliff: ;ulties because of their
geographical isolntion ~nd, in somo cases, bec~use of tho consoquences of the colonial
regime, and the quostion nrose ~s to whether provisions favouring those States should be
introduced into intorno.tionEl,l lc,w. During the Sub-Coi:1nitteo ' s discussions, it had
boon proposed that the non-roserved part of the c~tch night bo allocated to the vessels
of other countries, particularly the l~nd-locked countries. His country supported th~t

proposal and hoped that it would be given favournblo considGr~tion by all countries,
particularly by those which had comnon borders with the land-locked countries.

He wished to emphnsize, however, that it was one thing to ~ccord a specific right
to the land-locked countries, both developed and d8voloping, ~:nd quite ~nother thing to
mnkc thatrigllt effoctive. Ho understood the ~isgivings of countries which demRnded
not only the freedom to fish in tho high soas, but also a gunrnntec th~t thnt fr~odoD

would be acconpanied by other measures rel~ting to transport and the usa of port
facilities.

In view of tho high cost of t!10 trnnsit of goods through th0 torritory of
n8ighbouring countries, the land-locked countries wore porfoctly justified in dcnanding
nonsures to solve rolatod questions of general policy, formclities and m~tcri~l

rcsourCt;;lS.
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Some of the problens of the land-locked countries h~d already been dealt with in
various international instrunents.' The 1921 BGrcclona Convention and Statute on
FrGedom of Transit 2§/ laid down the principles of freedon of transit and no~
discrimi~tion, rrnd the 1958 Convention on the High Seas definod tho principle of free
'1ccess to tho sea on n. rociproc2.1 basis, And provi~0d for tho sGttlement by hutual
'~greeDent of all questions relating to freedom of-transit and equality with r9gard to
the use ,of ports. Lastly, tho United Natio!is Conference on Transit Trade of
Land-locked. Countries had led to tha adoption in 1965 of the Conv~nti,'n on Transit
rrado of Le.nd-locked Statos 'ill which dealt with froedom of transit 2.nd non-discrimi­
r!ation. However, Et large number of problons remained to be solved, such as those
rol~ting to frGc novoment from and to the sea, '!reedon of transit, transport and
Jonncxions, equ~lity of troatncnt in ports, ate.

The Byelorussi~n SSR could not support the proposal for the cst2.blishment of
fishing zones reserved for coast~l States, since it ran counter to existing
international law relating to the freedom. of fishing in the high soas, and it also
represonted a threat to the economies of otl!er countri8s, particularly the land-locked
~ountriQs.. His delogation considered that, if th0 \-lic1th of the torritorial sea was
fixed at 12 l~lcs, th~t would providG ~ solid basis for the full application of the
fundpnontul principlos of int01~ational IDRritine law, and particularlJr tho principles
.::f freedom of !lc1.vigation and froedom of fishing in the high seas. His delegation, of
Jourse, understood th8 legitimato concerns oxpressed by certain mnritimo developing
:,ountrL.:s which could not at the present time, in viow of their cconamic diff~culties
~nd the inadoquato size of thoir fishi~~ floets, take ~dvantagc of the equality of ~ll

3tates on the high sc~s ~s recognized by intcrnatio~1.1 law.

It was i~portant, however, to consider whRt attitudo should be takon with regard
+:;'.) f)U,~;:r cCl~lntrit,}s, p'trticularly the land-locked countries. It was nocossary to
2~~blif~ che principlo tllat tho resources of the soa could be exploitod by all

,,:')~.l.:r.;.·ri.83, dOVGlop'·~c. er developing, maxitine or land-lockod, since in the noe..r future,
~s a result of sci8litific and tochnological progress, all developing countries would
lndoubterlly have large enough fishing fleets to enable then to take full advantage of
their I'l.gbt to Gxploit the living rC:!sour0GS of the sua. It vr':ts essontial to take into
'\CCfjUnt the -:'nterests of all countries, in view of tho universal character of th(C future
:rgDni:;;e.tion of the p08.coful uxploitation of the resources of thG sea-bad.-

The Soviot Union's draft article on fishing provided that u developing coastal
State; could arJJ1UDliy rosorve for itself, in the aroas of tho high sea directly adjacent

,) its +,:rri t,.>rial se2.~ such part of the allowable catch of fish as could bo token by
vcssols nEvigating undor that Stat~~' s flag ; with tho growth ()f its fishing f10et, the
part it rcsorved to itself could b0 increased (see A/AC.138/SC.II/L.6, par~.l). It
Nas clear that that provision, which was in the interests of the developing countries,
~],':untaincd the principle of freedom of fishing in the high seas. Such a solution in
'10 wa:y hindor8d thG effective eX8rcis0 of tho freedom of fishing in the high seas by all
~ations, 19r9o or soall, developed or developing, maritima or lund-lockcd. On the other
land, thG Byclorussian SSR could not subscribe to the proposals for the creation of
30-call8cl 0conotic zones, or for the ettribution of difforent prefl;)rential rights to

£§/ Loague ef Nations, !reaty Series, vol.VII , 1921-1922, No.171, p.l1.

'ill United Nations, Troaty Sories, vol.597 (1967), No.8641, p.42.
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coastal States. Tho creation of such zones would do more than protect the rights of
developing coo.,stal States; it would 8.lso favour cortain coastal States to tho
disadvantage of geographically isolated countries, and of maritimo countries which did
not have sufficient living resources in th0ir coastal waters. In addition, the
Byclo~~ssian SSR could not accept th~ position of certain developed coastal States
which 7 on the basis of their intc~ests alone, w~re trying to solve tho' problem of
fisheries by unilateral measures, without taking aceount of the interests of the
disndvantagGd countries or of the: international community r.s a whole. It hoped that
the problGffi of the llSC of the living resources of the sea would be solved in the
interests of all •. .

, ":~. CARRO~ (Food and Agriculture Organizatiop of the United Natioll~) said that
in reply to roquests made at the Cocrnittoe's first 1972 session, a new series of FAO
fishery country profiles had just b20n distributed. The new series dealt with many of
the countries that had not boon included in the first series made available during the
preceding session. It was cxpGctod that profiles for the few re~aining countries
would be propared in time for the COffiL1ittee's next session.

.
Two other documents wcro also bei~~ distributGd: tho first was a circular

concerning sedontar.y? migratory and intermingling species.28/ Three species, North Sea
plaice, North Sea herring and Moxican Gulf shrimps, had been selectod as examples for
case studios on the distribution and nigration of fish species. If the typo of
information given in the paper was considered useful, additional case studies on
North Pacific salmon, North Atlantic cod, West African sardincllas, tunas, whales and
perho..ps e, number of oth8r species could be provided.

The s0cond document was a circular d8aling with the conscrvQtion of fishery
resources. £21 At the first 1972 session? FAO h~d been requested to supplement the
paper it had submitted on conservation problems with speci2-l referonce to new technology'
)fjJ by c.. more detailed docUDent that would specifically indicate, first, sea areas
whore resources were over-exploited and species ~ffected by over-exploitation; secondly,
'fishing methods likely to have adverse Gffccts on the conservation of fishery resources;
and thirdly, biological o..nd oconomic advant~ges that would b8 derived from a
strongthened rogulation of fishing on the high seas. The circulnr FID/C/147 would
deal only with the second of those questions.

Every effort would ba made to subl:lit to the Committee at its next session the
technical documents that FAO had been ask·:,d to prepe.ro. Ho had noted the observations
made by the representativG of Ecuador at the 25th neoting of Sub-Committee I1I and of
the suggestions made by the represontative of Turkey at the 41st meeting of
Sub-Cot1Dlittce II.

28/ Subsoquently circulated under the synbol FID/C/148.

£21 Subsequently circulated undor the" symbol FID/C/147-

2Q/ Transrrdtted to the Committee under the syobol A/AC.138/65.
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The CHAIRMAN thanked the FAO representative for the very useful documents
submitted by FAO and expressed the view that the other c~se st~dies in course of
preparation,would be' equally useful to the Sub-Conrrnittee.

Mr. WAP.IOBA (United Republic of Tanzania) thanked the representative of the
United States for explaining the position of the.United States aelegation. However,
the Tanzanian delegation still had misgivings on a number of points. The United States
representative had spoken at length on.traffic separation schemes 7 referring, to the
rules establisheuby IMCO. In so doing, however, he 'did not appear to have answered
the point made' at the 40th meeting by the United Republic 'of Tanzania, which
considered that the application of those' rules should not be restricted to straits and
that they should, also where necessary, be applied in'the territorial waters of certain
States that did not have any straits.

Moreover, the United Republic of Tanzania did not believe that IMCO, an
organization that was not universal in character, was competent to establish mandatory
rules for all Sta~es parties to a treaty on the law of the sea. Nor would the
Conference on the law of the sea be competent to amend the rules established by IMCO on
traffic separation scnemes, which were not mandatory. He hoped therefore that the
United States delegation would provide further clarifications.

His delegation also thanked the United States delegation for the information it
had given on the transit of military aircraft. It had certain misgivings7 however,
concerning the observation that in some cases such aircraft might not be able to
comply fully with reAO procedures. If exceptions were to be permitted, they should be
mentioned in the future Convention.

Lastly, the United States representative had reiterated that up to the present the
United States had recognized only a three-mile limit. Any 'straits wider than six
miles were, therefore, regarded by the Unit~d States as international straits. But no
agreement was possible on the basis of purely individual criteria, since some States
recognized a distance of three miles, others a distance of 12 miles and others a ­
distance of 200 miles, and it was essential to establish truly international criteria.
On that question? too 7 further clarifications by the United States delegation would be
w~lcome.

Mr. YTURRIAGA BARBERAN (Spain) said that the explanations given by the
United States representative had merely served to heighten his misgivings, since they
seemed to confirm that the attempts being made to change the existing international
rules on innocent passage were prompted exclusively by military and strategic
considerations that had nothing to do with the subject of the discussions. Spain
reserved the right to reply at a later stage to the arguments advanced by the
United States. In his delegation's view, the opinions of the great Powers on their
vital interests did not necessarily coincide with international interests.

The meeting rose at 5.55 p.m.
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. CONSIDERATION OF QUESTIONS REFERRED TO THE SUB-CONMITTEE BY THE COMl\1ITTEE UDDER THE
TERMS OF THE tIAGRm-IENT REACHED ON THE ORGANIZATION OF WORK" AS READ OUT. BY THE
CHAIRMA1~ AT THE 45TH MEETlliG O~l THE COl~!ITTEEt HELD ON 12 MARCH 1971 (continued)
(A/AC.138/66 and Corr.2, A/AC.138/67-71, ~/AC.138/72 and Corr.l, A/AC.13S/74 and Corr.l,
A/AC.138/75 andCorr.l, A/AC.138/76-7S, A/AC.13S/SC.II/L.6-12, A/AC.13S/sd.II/L.14)

List of sub·ects and issues relatin to the law of the sea to be submitted to the
Conference on the law of the sea continued *

~Ir. YANGO (Philippines) int'roduced an informal document containinB a revised
draft list of subjects and issues relating to the law of the sea, to be submitted to
the Conference on th;e law of the sea, prepared by 56 delegations. Since' the time when
his delegation had introduced the original list (A/AC.13S!66 and Corr.2) in
Sub-Committee II at the first 1972 session (29th meeting), great efforts had been made
to narrow down areas of disagreement. As a result of the spirit of compromise shqwn
on all sides, it had been possible to produce a common list, despite a considerable
number of difficult problems that had arisen. during' the negotiations. After drawing
attention to some minor changes, he read out the list and pointed out that item 25
would be omitted. Also, item 6 bis (Coastal States' preferential riehts or other
non-exclusive jurisdiction over resources beyond the terrirorial sea) would be
renumbered as item 7, with the consequential renumbering of items 7 to 24.

}1r. AKYAMAC (Turkey) referring to it~ 1 (High seas), said that in view of
the 1971 Convention on Psychotropic SUbstances,.w which prohibited 11110it traffic in
psychotropic substances, tte woru "narcotic" should be deleted from item ·7.5, unless
the ''lords "and psychotropic substances" were added.

In reply to a question by the CHAIR1'Wl, Mr. GAUCI (Malta) said that his
delegation, which had originally proposed, in its amendment to the original 56-Power
list, the inclusion of item 7.5 (see A/Ae.13S/67, item 7.6), agreed to the deletion of
the word "narcotic" proposed by the representative of Turkey.

The Tuxkish amendment was adopted.

Mr. STEvENsON (United States of America) said that his Government had
accepted the formulation of item 4 (Straits used for internati'onal navigation) on the
understanding that the formulation of the list w~s a procedural and not a substantive
matter. Moreover, his Government could accept the revised formulation of item 4,
because it in no WB:3 dero@ated from its position on'free transit through and over
straits used for international navigation and it provided an opportunity for a full
presentation of its position. L~ that connexion, he reiterated his Government's position
in favour ~£ agreement on a l2-mile territorial sea coupled with free transit in

~ Resumed from the 34th meeting.

})j E/CONF.5S/ 6• .
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international straits, and ·said that the objectives of his Government's proposals on
those points must be taken into account if a final settlement was to be reached on the
law of the sea. Th~ right of free transit was defined precisely' in the draft articles
his delegation had submitted, and his delegation had made propc,sals to meet the
legitimate concern of coastal States, and particularly States bordering' straits,
regarding' th~ safety of navigation through and over straits.

,

, '. Mr. BACKES (Austri~), speaking on behalf of the group of nine countries that
had sub~~ted amendments to the list (A1AC.13S/72 and Corr.l), said that the group
·had accepted the wording of items 6 and 6 bis, subject to its right to discuss the
special rights, interests and obligations of land-locked countries with reference ~o

those items.
.. f OOh.. • ••

The CHAIRMAN informed, the SUb-Co~it~e~ that.he had ~~ceived a letter from
the Chairman of the Committee urging the group of nine countries and the delegatioh of
Malta to follow the example of the group of seven, which had accepted the list without
entering' any Feservations. The letter stressed the fact that the list was only a
framework for the discussion and drafting of necessar,y articles aqd mentioned that the
group of seven had made it clear they relied on the explanatory note at the hea.d of the
list.

Mr. OLMEDo-VIRREIRA (Bolivia), speaking on behalf of his own delegation and
without prejudice to the views of other'members of the group of nine countries, said
that the group of seven had found it easier to waive their right to enter reservations,
because they were not defending' the ecnnomic development and improved standards of
living of their peoples and because they would. be able to ensUJ:'~ that their interests
,,'ere properly discussed and fully taken into account at the Conference on the law of
the sea. If the exclusive economic zone were to extend in the seas around Asia, Africa
and Latin America to a, distance of 200 nautical miles, countries such as his own, which
were bo·th land-looked· and among the developing countries, would surf'er'a double
disadvantage. He pointed out that, even if an endeavour was made to accommodate the
interests of the maritime Powers by imparting a permissive and not an obligatory
character to the del i!i1i.tation of the exclusj--e economic zone, that concept did not
protect the rights of the land-locked developing countries, since it was just in those
areas ·to which they belonged - Asia, Africa ··and Latin America - that the coastal States
were isolat;.ng them more and more from the sea and cutting' them off from the enjoyment
ef the resources, to which they were entitled, defined as the common heritage of mankind.

He was not opposed to the claim that the 56 Powers proposed to advance, provided
that the concept of the exclusive economic zone was regional in outlook and scope. He
urged the coastai States to set an example of.progress towards an international
solidarity'based on justice; to that end, the progress made should produce such

"repercussions as would extend the benefits derived to those countries which were the
poorest and most disadvantaged on account of their geographical situation.

Therefore, so long' as items 6 and 6 bis of the list of subjects and iSSUes were
not drafted in that spirit, he would express every reservatjr,n with regard to them.

Mr. GAUCI (Malta) said that he was not in a position to withdraw his
delegation's reservations. He reminded the Sub-Committee that l1alta's basic philosopby
had alw~s been that States should exercise responsibility for the international
co~unity and that they would benefit individually in doing so. He had already
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endeavoured to modify his delegation's formulation to suit the wishes of other
delegations, but he believed that that formulation was essential, if the Conference on
the law of the sea was to t&~e' a short-term as well as a long-term view. In conclusion,
he made an appeal for the inclusion of the ;::nendments proposed by his delegation in the
list. of' topics to be discussed at what would be a ver.y important conference which
required a universalist approach.

The CHArm,TAN noted that the groUp of nine countries and Malta 'were unable to
withdraw their reservations.

Sir Roger JACKLING (United Kingdom) said that his delegation had accepted the
inclusion of items 4, 6, 6~, 1 and 12~ subject to the qualifications contained in
the explanatQ~ note at the head of the list. lIe had not been expecting 6~ to be
renumbered as item 7 and considered that it should be discussed in conjunction ~dth

item ·6~ He noted that the reservations entered by some delegations did not detract
from~the understanding that he had referred to.

~~. IarLESTOV (Union of Soviet Soci~list Republi~s) -said that his delegation's
approach to the preparation of the list was that it should consist of the various
unresolved questions relating to the law' of the sea that needed to be examined as a
result of recent scientific and tecml0logical achievements. Nevertheless, it had not
objected to a broad list, hav~ng regard to the wishes of the developing' countries, which
nad expressed interest in discussing all aspects of the law of the sea in the development
of which their nations had not particip~ted.

He stressed that his delegation had accepted the list subject to the qualifications
contained in the explanator.y note and that its adoption by the Committee would be
without prejudice to the existing principles and norms of international maritime law,
as expressed 'in international practice and in conventions, including.the.1958 Geneva
Conventions. The fact that his delegation had not entered reservations must not' be'
il..terpreted as meaning that it h:ld changed its position with regard to the substance
of some of the questions included in the list, such:as the. question. of plurality of
regimes or 6xclusiVl' or other types of econ(:mic zones.

His delegation did not consider that because an item was included Ul the list it
sho~ld necessarily become the subject of a draft article, or that ~t should necessarily
be put forvrard eor consideration by the Conference on the law of the sea. In its work
on the substance of the draft articles, the Committee might well find it advisable to
delete or clarify certain items on the list. He agreed that items 6 and 6 bis should
be considered together.

Mr. GRErr{OV (Byelorussian Soviet Socialist Republic) said that his delegation
associated itself with those delegations which 'had stated that their basic premise was
that adoption of the list of subjects and issues would not in an.y w~ prejudice the
position of any State or commit any State in respect of any particular item on the
list. He wished also "to emphasize that the adoption of the list did not in ~ w~

~ In the revised list of subjects and issues subsequently circulated under the
symbol A/AC.138/66/Rev.l, these items are numbered 4, 6, 7, 8 and 13 respectively.



A/AC.13S/SC.II/SR.44 - 72 -

I

prejudge the need for a draft article on each of the items included. In his delegation's
view, the adoption of the list and the further discussion of the subjects and issues in
the Committee should not lead to any change in the basic principles of the law of the
sea already establis~led by a number of intel"lational conventicDs.

lire OGISO (Japan) said it was his delegation's understanding that the adoption
of the list did not in any \T~ prejudice the position of any State with respect to the
substance of any of the items. Nor did it prevent any State from putting forward any
question it wished to be discussed by the Conference. There had been no mention of
renumbering item 6 bis during' the negotiations and, in view of the close relationship
between item 6 and item 6 ~, his delegation considered that they should be discussed
together anq would urge that the numbering should not be altered at the present stage •

•
Ifr. HARRY AAustralia) said that his delegation did not propose to enter aQY

reservations, since the explanator,y note preceding' the list constituted a sufficient
general reservation to protect the position of any delegation. Recommendation of the
list would not prejudice the position of any delegation regarding the inclusion or
non-inclusion of any item in the eventual agenda for the forthcoming,ConferenQe on the
law of the sea. It was his hope that the Sub-Co~mittee's further work on the list
would solve some of the substantive problems and make it possible to have a somewhat
more streamliried list for the actual agenda. He' liould be glad to have confirmation that

, the foot-note to item 1.5 ,vould be retained in the final document.

Lastly, he wished to suggest that the Sub-Committee should give some thought to
the question of its future work. His delegation was intending to circulate a document
outlining a possible approach.

The CHArm~ confirmed that the foot-note to item 1.5 would be retained in the
final document.

1k. de la GUARDIA (Argentina), referring' to item 9 of the list of subjects
and issues, pointed out that the Spanish text of the original list (A/AC.138/66)
referred to tl intereE 3S y necesidades" ",herer 3 the English text referred to "rights and
interests" • While he did not object to the ,"ording of the English text, he wished to
bring that difference to the notice of the Secretariat. Lastly, he wished to state that
it was his delegation's clear understanding during the negotiations that item 6~ was
to be renum~ered as item 7 and the remaining items renumbered accordingly.

Mr. JEANNEL (France) said that, in his view, the explanator,y note at the head
of the list of s~bjects and issues made it perfectly clear that the adoption of the
list did not prejudice the position of any delegation in any w~ whatsoever. He found
it difficult, therefore, to understand why there should be any talk of reservations at
the present stage. In view of the statements made by other delegations, however, he
felt obliged to state that his delegation's accept~~ce of the list did not mean that it
approved of all the items included in it. Lastly, in his view, the Sub-Committee should
not take'a decision on such an important question unti: the text of the list of subjects
and issues was available in all the working languages.
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lir. BEESLEY (Canada) said that his delegation had no difficulty in accepting
the list on the basis of the explanatory note, vlhich reflected the approach adopted
from the outset. The adoption of the list would not prejudice the submission of any
proposal or the position of any delegation 011 the substance of any item. "/hile he would
have preferred a solution without reservations, he strongly supported the right of
delegations to express them. Many of the delegations in q~estiop had withdrawn
amendments precisely on that understanding. Lastly, he wished to support the suggestion
made by the Australian representative that the Committee should give some thought to the
question of its future work. His delegation intended to co-operate with the Australian
delegation and to co-sponsor the document referred to by the Australian representative.

~lr. ZEGERS (Chile) said that his delegation had already suggested as a .
compromise solution that the Sub-Committee should separate the items on the exclusive
economic zone beyond the territorial sea and thos8 on the preferential rights of coastal
States, and for that reason would prefer item 6 bis to be renum'bered as item 7. The
second paragraph of the explagatory note already indicated that the list did not
establish any order of priority, and if it were also made clear that the considerati9n
of anyone item in no way prejudiced the consideration of another, he believed that that
might satisfy the delegations that wanted to retain the item as 6 bis.

Although, as was stated in the explanatory note, the list was intended to serve
merely as a framework for discussion, it was clear that, in the spirit of General
Assembly resolution 2750 C (XXv), it ensured the comprehensive nature of the forthcoming
Conference and safeguarded the element of progressive development of the iaw of the sea,
expressly referred to in that resolution. The list adeq~ately reflected existing
international and regional practice and constituted a good framework for the adaptation
or creation of international norms appropriate to the political and economic realities
of the present day, created by the emergence of newly independent States and /
technological and scientific progress. The preparation of the list had considerably
facilitated the identification of the main aspects of the forthcom~ng international
neJotiations, had enabled ~ll de13gations to define clearly their O'in national interests,
and, above all, had facilitated the work of preparing the necessary political framework
for an international solution as a basis for the forthcoming Conference.

Lastly, his delegation considered that the approval of the list would enable the
Sub-Committee to make substantial progress at its next session in the preparatory work
for the Conference. It would be able not only to prepare draft articles on the various
subjects included in the list but also to give substantive consideration to such drafts.
In his delegation's view, that exercise was already clearly defined and there was no
need for the Sub-Committee to prepare a progr~me of work; it would, however, welcome
vli th interest any ideas put fOl:,·rard on the future 1.!ork of the Sub-Committee.

The CHA~~, referring to the question of the numbering, of items 6 and 6 bis'~
suggested as a compromise that item 6 bis should be renumbered as item 7 and that it
should be clearly stated in the Sub-Committee's report that both items could be dealt
with jointly at the forthcoming Conference.

It was so agreed.

The meeting rose at 1.20 p.m.
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.9hair~: !'fr. H,ARTIl\fEZ MORENO El Salvador

CON8.rDEr~.TION OF QUESTIONS REFERRED TO THE SUB-CO!1MITTEE BY THE co~rrTTEE UNDER THE
IfER.l"'IS OF ~lHE "AG-RED'lENT REACHED OH THE ORG.ANIZATION OF WORK" AS READ OUT BY THE CHAIRMAN
AT ~:HE 45th Nl:E'rIN'G OF THE COHHIT'l'EE, HELD ON 12 MARDH 1971 (concluded) .
(A/AGo~38/66/R€v~1)' .

JJj._st~o±:~ubjGcts and i§'~'Lrelati11B:.to the law of. the sea, to be submitted to .th,e,
.Qgr~~'e:~.§!!~?2.l1. the law of th£_~ (9.onc12NJedJ

lkn__I@CO~ (Bulgari.a) associated his delegation with those which had expressed
g.r.atification that; a list of subjec'l;s and issues which might serve as the ba.sis for
i\ltUl'e work 1:ac. finally beer... produced.. He congratulated all those who had played a part
in its preparations 8.nd stressed the importance which his delegation attached, from both
the pJ.'actical and legal standpoints, to the explanatory note preceding the revised text
0f the list (A,/AC.138/66/Rev~1). ~lery state remained free to adopt any pusition that
it ::dght deem a})propris,te on a particu.laJ.... question, and to propose to the Conference on
tj-:.e 12,w of the .3ea the del etion or addition of one or more subjects or issues; in the
t:.J7.i·;;,·ion vi h5_s delegation, it :I.'Joule. be in 'the interests of the Conference to focus its
(~.Gb:"1.,t~3 so .i.'ar as possible OIl. tho most pertir:ent aspects. Similarly, it should be
,x"ldf;'!.'Gtcod that the q,uestion of priorities remained open. The Chairman had been right
':'0 8l~-.:'·~SS the close relai;ionRhip betvrecn items 6 and 7 of the 'list; thore was no doubt
i:'llat. they wou.ld. have to be considel"ed "liogether. The Sub-Committee vlould henceforth hav@
-to (icvote its efforts to the p:rc'r)aJ"'ation of d:raft articles, which constituted the
,,:lsr:en-::ial part. of its mandA.te.

:a.c. SI10QUn'T.A (~taj ~r) e:rpressed [,Tatification at the successful conclusion of
th'~ J.O:a.lg deb"ates-ar_d- nU?:!lerOUD .negotiations held in the Sub-Conunittee and thanked all
those ~Tho had. coniiributecJ '~o it., Thero sho1lld ~ hOvlever, be no delusions abo~t the fact
th.:1'G the p~epar,s.tior.l. of c1ca;f'l; articles ,.,oulc.. cer"i;ainly be a de.Licate process which "1ould
g.L~.'(~ 1',:,s8 to rr:any Jifficulti.eso;

The Italian dalega+'ion "12$ ::?:r:'8pared to p.pprove the list of subjects and iss1.1es
v:i t:L01..1.. t Alltering' any parti<.;uJ ?r reserYations since it though'jj it sufficed to refer to
'~~r ch,i.rd :9aragTaph of +'he e:~la.'1atory note preceding the revised list. .It requested,
}j'')\''~V8:~:, tha~~ "'uhe follov·.rln.~ poj nts, on ,,,hich its approval of the list vias based, should
be b:roll.ght out in the summary record of the meeting.

L.:. his delegaticJJ.i.' s oJ.,>inion, a new law of the sea could not be envisaged as the .
result of a direct, excl~8ive confrontation between the so-called maritim~ States and
thOS8 "ihich vrare term~d coastal states? such all approach could only be prejij,dicial to
the intores't s of the internat'ional community as a whole. It ",ould be essential to
balPtlCE: the rights and obligations of' all states, and in particular, to bear in mind the
e;,:iE ·ter..Ge of land-looked or "shelf-locked': States , constituting what mi'ghtbe called a

,ciJ.ent majority, "hich 'iould be unable to accept such an extreme .approach... In that
· ccrJ!lexion~ it \oiC'.S interestin6' to note that the ntUIlcer of "shelf-locked" countries ,,,as

.c;:r:-Ol!:l_LB' a~ thp. same rete as '!,he ,ambitions and objectives of the two other categories of
stat~~~ ~hat rr~jority could no~, indeed, conceive of any. infringement of its rights of
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navigation on the high seas and exploitation of the sea-bed, all the more so since it
did not in any way ··~tend any threat to security, public order, economic interests or
ecological balance in the other cotUltries. The Conference would have a duty not to
neglect the interests of the land-locked or "shelf-locked" States, which could not agree
to the high seas becuming either the preser~d of a group of Powers, or'the subject of
exclusive negotiations between parties holding opposing views.

l-tr. VOHRAH (Malaysia) said that his Government, which had carefully examined,
and was continuing to examine, all aspects of item 4 of the list, relating to straits
used for international navigation, ",ou2 ,~. not fail to take account of the observations
made on that subject by the United States representative (44th meeting). He did not
doubt that the spirit of co-operation which had made,it possible to draw up the list of
subjects and issues would prevail in future negotiations.

Mr. OLSZOWKA (Poland), said that, although it was regrettable that the
preparation of the list should have taken up so much time, the remarkable spirit of
co-operation and compromise displayed in that arduous task was most gratifying•

. Referring to the explanatory notes, he expressed the view that the Conference on the
law of the oe~ would have to concentrate its efforts on those problems which had not so
far been resolved. Its task should be, not to undertake a general revision of the lal'1
of the sea, but to adapt certain of its provisions to the economic situation and to
technical and scientific progress, while taking particular account of the interests of
the developing, land-locked and "shelf-locked" countries. Until those ad~ptations had
been made and universally accepted, no State should infringe existing law or compromise
the outcome of the Conference by presenting other States with a fait accompli;
unilateral measures could result only in chaos and further disputes.

Mr. ZOTIADES (Greece) commended the spirit of conciliation which had made it
possible to agree on a generally acceptable text and to the efforts of those who had
participated in its preparation. Endorsing the observations made by the French
representative (44th meeting), he praised the clarity of the explanatory note, which
made any reservation unnecessary. The discussions which had taken place in the
Sub-Committee had helped to highlight present trends in the law of the sea, whose
age-old and sacrOSaI:' Jt elements "Tere the frt: Jdom of the high s·,':as, on the one hand, and
the jurisdiction 01' coastal states over their territorial ",aters, on the other.

~. KEDADI (Tmlisia) coneratulated those who had produced the text submitted
to the Sub-Commdttee for its approval and noted that, although the wording of item 19
(Regime of islands) had been amended in the course of the informal negotiations, it did
not entirely satisfy his delegation. In a spirit of conciliation and in order to avoid
delay, his delegation had not wished to request a new amendment, but it had expressed th
,.,ish that as comprehensive and flexible a "lOrding as possible should be adopted, so that
the Conference would have the possibility of ex~ning all aspects of the question; it
hoped that many delegations would support its views on that question at forthcoming
sessions.

Mr. IMRU (Ethiopia) thanked those who, although confronted with so many
difficulties, had succeeded in bringing the debates and negotiations to a successful
cqnclusion. The list now submitted to the Sub-Committee for its approval had been
devised "'ith a vie,., to expediting future work and not with a view to depriving that work
of a~l effectiveness; consequently, it should be treated flexibly and considered as a
nop-committal document. Already, several reservations had been expressed and various
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interpretations had been given; in any case, in the interpretation of the list, it was
by promoting the interests of the international community as a whole that the case of
individual countries would be streng~hened. National objectives might have to give w~

to some extent to international obligations s and. countries would be in a better position
to share fully in and benefit from the common heritage of mankind vlhen the bonds that
existed between neighbours vfere respected and strengthened. In that connexion, the
dire needs of the land·-locked and partially land-locked countries should be taken into
account.

• Mr. 1-iESLOUB (Algeria) congratulated all those whose unflagging efforts had
finally proved successful. The list produced, which was to be used as a basis for a
far-reaching reorganization of the la,'! of the sea, would enable the Conference to find

• solutions equitable to all~ particularly the developing countries, and thus to carry
out the entire task entrusted to it.

MJ.". NJENGA (Kenya) said...he was particularly pleased that th~ Chairman, to name
only one of those responsible, had made the wording of item 7 acceptable to the Kenyan
delegation, as a result of his wisdom, that wording could now serve as the basis for
constructive discussion. In his delegation's opinion, it was not necessa!~ to draft
articles on each of the items in the list.

Mr. FRANCIS (Jamaica) expressed gTatitude to the Chairman of the Committee,
Sub-Committee 11 and the group of 56 .Powers, and to the representatives of Spain,
Tunisia and Egypt, who had succeeded in finding a compromise solution for items 4, 7 and
18, and also to the members of thp. group of 7 countries, vlho h3.Q withdrawn the
amendments ,.,hich they had intended 'Go submit on a number of points.

When agreement had been reached on the present list in the group of 56 Powers, it
had been understood that some land-locked countries would join the sponsors. That,
unfortunately, had 'not been the case, and reservations had been expressed during the
negotiations. The question had arisen whether a State was entitled to make reservations
and whether it would be appropriate to reflect them in the report; .. · admittedly, it was
for the land-locked states themselves to determine their own inte~ests, but it would be
advisable not to leave any doubt about their position in that respect" He hoped that
those countries would review their positions.

The CHAIRMAN invited the Srtb-Committee to adopt the revised list contained in
document A7AC .13S766/Rev .1.

~ Mr. LAGARDE (France) recalleQ his delegation's statement at the 44th meeting
that., although it had no substantive, ob,jection to the list as prepared in English, it
would not be able to take a final decision until the French translation had been
distributed.

The CHArmuuq expressed regret that, for practical reasons, it was not possible
to distribute the text in all the working languages before the end of the meeting.

Perhaps the French delegation would be good enough not to delay the work of the
Sub-Committee, on the understandin~ that the SecTetar~at would at ~ later stage make any
amendments to the translations that nJiG'ht prove necessary in order "lio ensure complete
conformity among the various texts.
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DRAFT REPORT OF SUB-COl1MITTEE 11 :l.../AC ,138/SC. I1/L.13)

M.-r. ABDEIrHAMID (Egypt), Rapporteur, introducing the draft report
(A/AC.138/SC.1I!L.13), explained that the list of subjects and issues relating to the
law of the sea that had just been approved by the Sub-Commdtte~ would be circulated
within the next feu hours as an addendum to the draft report. He suggested that the.
Sub-Committee should proceed with its consideration of the draft report paragraph by
paragraph. He indicated, in addition, that in paragraph 5 the name of
Mr. Ezedine Kazemi (Iran) should replace that of Mr. Mohammed Ali Massoud-Ansari (Iran)
in the list of Vice-Chairmen.

The CHAIRMAN, at the suggestion of the Bulgarian delegation, invited the
SUb-Committee to adopt en bloc paragraphs 1-12, which constituted section I of the draft
repo"':'t, and paragraph ].3, the firf3t paragraph in section I1.

Section I (paragraphs 1-12) and section 11, paragraph 13

Mr. DUDGEON (United Kingdom) said he wished to suggesli a drafting amendment to
paragraph 1. In the passage between square brackets at the end of the first paragraph
of the Chairman's statement, the words "in paragraph 7 above tl should be replaced by
"above in this paragraph".

Section I (paragraphs 1-12) and section 11, paragraph 13, were adopted.

Section 11, paragraph 14

Mr. STEVENSON (United States of America) said tha.t, in order to bring the text
of paragraph 14 into line with the expressions used in the explanatory note accompanying :
the list of subJects and issues, the words ""lOuld not prejudge", in the second sentence
of paragraph 14, should be replaced by the words "would no·c establish". ,

The United states amendment was adopted.

Paragraph 14, u.S amended, was adopteq,•

.Paragraph 15

Paragraph 15 vIas adopted.

Paragraph 16

Mr. ABDEL-HANID (Egypt), Rapporteur, said that reference would be made to the
list of subjects and issues relating to the law of the sea submitted by Malta at the
first 1972 session.

Sir Roger JACF3.JTIiG (United Kingdom) said he wondered whether it was really
necessar,y to indicate all the amendments that had been submitted to the Sub-Committee,
since not all of them had been accepted and the list had just been adopted. It would
be sufficient to send to the General Assembly the proposal of the 56 countries and the
list that had just been adopted. Consequently, his delegation proposed that
paragraph 16 should be reformulated and should state that the Sub-Committee had had
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,

before it a list of" subjects and, issues submitted by 56 countries and that amendments had
been submittad and 'considered, pr!' the ',basis of which a final list had been dra~m up. The
paragraph would alsO indicate in which paragraph the final 'decision taken by the Sub­
Committee was reprod .ced.

Mr. PARDO (Malta) propose~, haVing regard to the comments mad.e by the .United
Kingdom representative', that a sentence should be added at the end of paragraph 16
reading: "These documents were the subject of intense consultations, which led to the
adoption of an agreed list ,of subjects and issues as indicated in paragraph ••• below."

The Maltese amendment was adopted.
j

Paragraph 16, as amended, was adopted.

Paragraph 17
,

Paragraph 17 was adopted.

ParaBIaph 18

Mr. FRANCIS :(Jamaica) proposed that the second part of the s~ntence, beginning
with the \-lords "either in connexion',·rith", should be deleted and replaced by the words
"ei ther contained in 'Vlorking papers submitted or in statements made in the Sllb-Committee".

The Jamaican ~Andment was adopted.

Paragraph 18, as amended, was' adopted.

Paragraph 19

Mr. DUDGIDN (United Kingdom) proposed. a slight corr~ction' to the English text;
the reference in the middle of the paragraph should be to "historic waters" and not to
"historical, waters"~,

Mr.AKYAMAt'·(Turkey) said he wished to"~propose several am;ndments to
paragraph 19'. . :Firs~ ly, t'ne fi~st set of pare~theses;should be deleted and the first
parenthesis '::r~pl~ced by the- "Tords "such' as"; secondly; 'aft'~r the' words "to define such
breadth" the w.ordS,· "inoluding" the dravTing" of'-'base-lines" should be inserted; thirdly,
~.fter the deletion of the second set of parentheses, the words "drawing of base-lines"
between the words "for instance" and. 'the word "delimitation ••• " should be deleted.
Lastly, in order that the report should give a balanced reflection of the discussions of
the group of 56 Powers responsible for dri't'ring up the list, he proposed that between the
words "opposite States" and the word. "etc. fI the words "and that of certain islands"
should be inserted.

Mr. ZOTIADES (Greece) said he was opposed to the last amendment proposed. by the
Turkish representative, since it was contrary to United Nations .practice for the report"
to contain anything other than the official discussions of the Sub-Committee.

,

Mr. AKYAMA~ (Turkey) pointed out that his delegation had submitted a formal
amendment on the question, whi~h had been circulated as a document of the Sub-Committee
{A/AC.138/74 and Corr.l)but had not been officially submitted to the SUb-Committee, because
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it had been decided to establiSh a consultative group of 56 countries in order to
examine the amendm€nts to the list. The, results of the consultations of the group of
56 Powers oould not therefore be considered as entirely unofficial, since those
consultations had "been held pursuant to a decision of the Sub-Committee.

Mr. ABl~EL-H.AMID (Egypt), Rapporteur, accepted the Turkish amendments relating
to the deletion of the brackets but requested him not to insist on the reference to the
question of islands in paragraph 19, since that question was dealt with later in the
report.

Mr. AKYAMA~ (Turkey) said that the Turkish amendment to the list of subjects
and issues did not relate to item 19 of the list, concerning islands, but precisely to
the question dealt with in paragraph 19 of the draft report. He wished 'to mcilntain his
amendment.

Mr. SMOQUINA (ItalY) asked the Chairman to give a ruling to settle the questi~n
of procedure, since the report was supposed to reflect only the discussions in the
Sub-Committee.

, Mr.GAUCI (Malta), pointing out that the list of subjects and issues would be
annexed to the Sub-Committee's report, wondered whether there was any poin.t in
reproducing in the bo~ of the report the subjects and issues contained in the list.
In his View, the paragraphs in ques·tion could be deleted.

Mr. AGUlLAR (Venezuela) said he shared the view of the Maltese delegation.
With regard to the procedural question raised by Greece in connexion with the Turkish
amendment, to the knowledge of his delegation there were no examples of the report of a
United Nations body contained an account of anything oth~r 0 ~han. t.he discussions covered
by the summary records.

Mr. YANKOV (Bulgaria) proposed that the adoption of paragraph 19 should be
postponed, 0 in order to give the Rapporteur time to settle with the delegations concerned
the procedural question at issue.

Mr. CUENCA ANAYA (Spain) said he 'fished to make a commer..t on the Spanish text
of paragraph 19. He noted that in the English text the passage comme~cingowith the
words "not prejudicial to ••• " "ras based on the text of article 14, paragraph 4, of the
1958 Convention on the Territorial Sea and the Contiguous Zone 2iI and he proposed that
the Spanish version should also be based on that text, i.e. the word "publico" after the
word "orden" -should be deleted.

The dHA~; suggested that the Sub-Committee should take up the consideration
of paragraph 20, as proposed by the Bulgarian delegation.

Paragraph 20

Mr. PARDO (Malta) proposed that a sentenoe should be added at the end of
paragraph 20 reading: "In this connexion, reference was made to the proteotion of
international rights and interests in the zone". That question had been mentioned
several times by his delegation in the Sub-Committee.

2iI United Nations, Treaty Series, vol.516 (1964), No.1411, p.214.
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Hr. ABDEIr-HAMID (Egypt), Rapporteur, observed that the question had already
been referred to in the last sentence of paragraph 15. If there were no objections,
from other delegations, he proposed that he and the Maltese representative should get
together to prepare the text of the sentence the Maltese representative wished to be
added to paragraph ~J.

The CHAIRMAN invited the Sub-Committee to take up the consideration of
paragraph 21 until the text 'of the Maitese amendment to paragraph 20'was available.

Paragraph 21

Mr. ABDEL-H.A.}1ID (Egypt), Rapporteur', said that the word "archipelago" should be
t perhaps replaced by the "lords "archipelagic States".

Hr. DUIDIDN (United Kingdom) thought that it would be more correct to say
"straits between the islands of an archipelago".'

Mr. DJALAL (Indonesia) preferred the formula proposed by the Rapporteur, which
was perhaps linguistically less correct but was much closer to the idea. which his
delegation had wished to express.

Mr. P.AR:OO (Malta) wondered "That exactly was meant by the word "difference" at
the beginning of the paragraph.

Mr. ABDEL-HAMID (Egypt), Rapporteur., said that that term had already been used
in the 1971 report.

Mr. HARRY (Australia) suggested that the beginning of the paragraph could be
amended to read: '-'With respect to straits, reference was ~~de'to differences' in their
relative importance for international navigation".

Mr. MOVCHAN (Union of Soviet Socialist Republics) sai~ that the' amendment
proposed by Australia seemed to reflect most clearly the essence of what had been· said in
the discussions; he therefore supported that proposal.

He added that his delegation assumed that, in accordance with the-usual practice, it
would be able to work in close co-operation with the Rapporteur and the Secretariat in
the preparation of the Russian text of the draft report, ,.,hich was now being considered·.· .

.~ in the English version. On the basis of that ·assumption, his delegation was refraining
for the time being from any sta~emp.nt on matters of form.

Mr. AB:DEL-IW1ID (Egypt), Rapporteur, confirmed that that procedure would, as
usual, be followed for the final Russian and Chinese versions of the report~· .

The Australian amendment was adopted.

!1r. CUENCA ANAYA (Spain) suggested a drafting correction in the Spanish text.

Paragraph 21, as amended, and takiM into account the other changes suggested, was
adopted.
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Paragraph 22

Mr. HARRY (Australia) said that, in the phrase in parentheses, the words
"prevention against risks" should be replaced by the ~,.,ords "prevention of risks" or
"precaution against risks tIe

Lfter a brief exchange of views between Mr•.FRANCIS (Jamaioa) and Mr.' LUGOYE
(United Republic ~f Tanzania), the words "prevention of risks" were approved.

l-1r. DJALAL {Indonesia) said that the word "could" in the third and sixth
sentences should be r(!placed by the word "l'lould".

Mr. nUOOlOC>1! (United Kingdom) said that the verb used in the present text
reflected an existing situation in international law, whereas the verb proposed by the
Indonesian delegation would reflect a commitment which coastal States wished to make
with regard to their future action.

Mr. DJALAL (Indonesia) maintained hiR proposed amendment, which corresponded
to the statements made during the discussion.

Mr. CUENCA ANAYA (Spain) said that he would prefer the change to apply to only
the first of the two verbs.

Mr. I~Y (Australia) proposed that the third sentence should read:

"It was mentioned that such enactment of regulations and their implementatJ.on were
never arbitrar,y and that, in accordance with the law as recognized and regulated at
present, innocent passage should not be suspended through straits used for
international navigation".

The CHAIRMAN suggested that paragraph 22 as a "Thole should be approved, on the
under~tanding that the Rapporteur would, together with the delegations of Indonesia,
Spain and Australia, work out an appropriate wording.

It was so decided.

Paragraph '23

Mr. STEVENSON (United States of America) proposed that the beginning of the
third sentence should read: "It'was added that in the event of international agreement
on a maximum breadth of the territorial sea of 12 miles, free transit should be

. t· d Itmaln aJ.ne • •• •

. Mr. NJmGA (Kenya) said that such an amendment was likely to jeopardize what
had already been accomplished, since present international law already recognized the
l2-mile limi.t adopted by many States.

Mr. CASTnA (Mexico) agreed vTith that view. The "further extension"
referred' to related to·the extension which might be agreed upon beyond the limits at
presently recognized by international law. The l2-mile limit h~ already been enforced
by many cOUDtries, including his own, for more than 40 years and was recognized by
international law. Consequently, the proposal of the United States representative



- 83 - A/AC.136/SC.II/SR.45

"

i{ouId not reflect the real international situation; a "further extension" could not be
an extensi.on up to 12 mil.es. A more neutral formula should therefore be found which
vrould take into account the real situation - that States were now authorized to have a
te-rritorial sea exc~-qd.ing 12 miles in width - ?.nd would not provide that an increase from
3 to 12 miles repre::....;nted a "further extensiJn" accepted by all.

Mr. STEVENSON (United States of America) said that there seemed to be a basic
TIusunder~tandin~, hecause in his opinion the paragraph under consideration expressed a
p::>int at' view which vIas quite different from the one set out in the preceding paragraphs,
sJnce it referred to recognition in an international treaty of the establishment of a
12-r::J.le limit.· The expression "further extension" was meaningless, because it was .not
known what was oeing extended. Like other paragraphs, the paragraph should reflect
exactly the point of view of delegations to which it was supposed to refer.

Mr. DJALAL (Indones':a) ~.rreed with the representat~ve of Mexico·, that the
12-mile limit was already recognized in international law. The beginning of the
sentence under consideration could, if necessa~, be amended to read: "It was added that
if there was no international agreement on a further extension of the territorial sea,
free transit should be maintained in the new' expanded territorial sea·'through and over
straits used for international navigation ••• ".

Mr. !'·10VCHAN (Union of Soviet Socialist Republics) recalled that his delegation
had made no attempt to have paragraph 22, which had reflected the point of view of
coastal States, amended, in the belief that those States were in the best position to
~ssess the correctness of the text, since the report should only include what had been
s?id. .

,

Paragraph 23 reflected what had been said by States which advocated the maintenance
of f~ee transit through straits used for international navigation. The Soviet
delegation had contributed to that discussion, and recognized that the Rapporteur had
done an excellent job in balancing the various positions expressed. It was therefore at
a loss to understand the attempts of some-delegations which had not taken part in the
discussion, such as the ~!donesian delegation, to upset a balance which had been so
difficul t to achievl., The Committee should not open a new discussion of substance, but
merely r.eport on what had been said. In thca.t connexion, the United States proposal
appeared to improve the present text, but if it caused difficulties, the Soviet
delegation considered that all reference to a "further extension" of the territorial sea
could be simply deleted and the sentence could start: "It was added that free transit
should be maintained through and over s~raits ••• ".

Mr. STEVENSON (United states of America) accepted that proposal.

The Soviet amendment was adopted.

~1r. PAROO (Nal ta) pointed out that no mention of the principle of non­
discrimination had been made in paragraphs 22 or 23. He therefore wondered whether the
end of the fifth sentence of paragraph 23 might not be amended to read: " ••• which the
eoastal .. State and the flag-State would enforce without discrimination".

Mr. REBAGLIATTI (Argentina), l1r. VALDIVIESO (Peru) and Mr. ClImCA ANAYA (Spain)
~uggested changes in the Spanish text of the fourth and ninth sentences of paragraph 23.
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Mr. STEVENSON (United states of America) said that the ninth and tenth
sentences of paragraph 23 reflected the proposals made by his delegation. The present
wording of those two sentences might leave the impression that t~e United states
delegation had suggested that existing civil aviation regulations Should be supplemented,
whereas its view was that t~ose measures should be taken within the framework of the
future treaty on the law of the sea. The ninth sentence should therefore be amended to
read: "In addition, it was stated that the law of the sea treaty should require State,
including military, ai:r.craft normally to observe eJdsti.ng civil aviation regulations, and
also require Stat.e aircraft to operate at all times with due regard for the sf.Lfet~,. of
navigation of civil aircraft". The following sentence would read: "State aircraft
exercising a free transit right ·would be strictly liablla for aycidents caused by
deviations from such regulations".

Mr. DJAUL (Indonesia) asked why re1·eJ:~u.~.~ was made to a "free transit right"
in the penult1ma.te sentence of the paragraph, whereas all the preceding paragraphs
merely mentioned "free transit".

Mr. STEVENSON (United States of America) said that the use of the word "right"
was intended to ensure that any aircraft exercising that right could be held liable.

Mr. AKY.AMA~ (Turkey) asked whether the word "particular" in the last sentence
could not be deleted, since he considered that it had been understood that international
law, where it had existed, had applied in all cases; in addition, that word had not been
used in any working papers or statements.

The meeting rose at 6.30 p.m.
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SUMNARY RECORD OF THE FORTY-SIXTH MEETING

held on Thursdqy, 17 August 1972, at 11 a.m.

A/AC.13S/SC.II /SR.46,

Chairman:
,

I~. MARTL1EZ MOBENO El Salvador

..

.,

DRAFT REPORT OF SUB-CO}~rrTTEE 11 (continued) (A/AC.138/SC.II/L.13 and Add.I)

Section 11 (continued) (A/AC.13S/SC.II/L.13)

Paragraph 20 (concluded)

Mr. ABDEL-HAMID (Egypt), Rapporteur, informed the Sub-Conunittee that he and
the representative of ~ta had agreed to recommend that the following sentence be
added at the end of paragraph 20: "In this cormexlon, reference was made to the
protection of international rights and interests in the zOlle".

It was so decided.

Paragraph 20, as amended, was adopted•

. ~araF.!aph 22 (concluded)

¥tr. ABDEL-HAMID (Egypt), Rapporteur, informed the Sub--Committee that after
consultations with all the parties concerned, he recommended that the word "could" in
the third sentence of the paragraph should be retained and that the word "could" in the
sixth sentp.n~e should be replaced by the word "would".

It was so decided.

Paragraph 22, as amended, was adopted.

Paragraph 23 (concluded)

Mr. ABDEL-HA..TfiD (Egypt), Rapporteur, asked that the last three sentences ot
the paragraph should be replaced by the following text:

"In addition, it was stated that the treaty on the law of the sea 'should
require State, including militar,y, aircraft to noru~ly observe existing
civil aviation regulations, and also require State aircraft to operate at
all times with due regard for the safety of navigation of civil aircraft.
State aircraft exercising a free transit right would be strictly liable for
accidents caused by' deviations from such regulations. FinBliy, it .
underlined that existing international agreements on straits should not be
affected.".

It was so decided.

Paragraph 23, as amended, ''1as adopted.
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Paragraph 19 (continued)

Nr. SMOQUINA (Italy) said he would like a ruling from the Chairman on the
question of what should be included in the report in accordance with United Nations
practice, i.e. whether th~ report should ,reflect only points ma4e in the official
meetings of the Sub-Committee, or \'lhether it should also rene'ct'" points made during
unofficial negotiations.

Mr. ZOTIADES (Greece) said he wished to as~ociate himself with the Italian
representative's request for a ruling on that question. It was his understanding'that
the report should be drawn up purely on the basis of the official records of the
Sub-Committee. That had always been United Nations practice and, in his view, it
would, be un\'lise to deviate from.i t. .

:' Mr. FRANCIS (Jamaica) said that the infonIial negotiatioL9 held by the
Sub-Committee had been of a rather unusual type, and in view of the importance of the
report it would be tinfortunate if various points were left out just because they had
been made in informal meetings of the Sub-Committee. What mattered most was that the
report should give a neutral and balanced account of what had happened.

¥u-. AKYAMAQ. (Turkey) said a ruling from the Chair on that question was not
only undesirable but might be prejudicial to the future work of the Sub-Committee. It
was clear from paragraph 13 of the report that the Sub-Committee i tselfhad decided to
hold" informal meetings and those meetings could not be regarded as the usual informal
exchange of views between delegations. Sponsors -of amendments had introduced their
~endments at those meetings because ~he Sub-Committee had decided to follow that
procedure, and if the views expressed were, excluded from the report, it would create
an atmosphere of mistrust and delegations would in future have to insist on expressing
their views in the formal meetings as well.

The CHAIRMAN said he would prefer to consult the United Nations Legal Counsel
before ruling on such an important question. He did not feel that"a ruling at the
present stage would facilitate the work of the Sub-Committee. The best solution would
perhaps be to take each case as it arose and see if some" kind of compromise solution
could be found.

Mr•. DJALAL (Indonesia) felt that the problem raised by the words in the
second 'set of parentheses in paragraph 19 might be solved by referring simply to
"delimitation between adjacent or opposite States and matters relating thereto", as
already suggested by the Rapporteur.

Mr. ABDEL-HAMID (Egypt), Rapporteur, Sa:LC1 tha't an alternative solution would
be to delete the parenthetical words in question entirely.

Mr. ZOTIADES (Greece) said he was willing to accept the last proposal by the
Rapporteur, since that solution would be in line with his delegation's thesis that the
Sub-Committee should not depart from United Nations practice in draftin~ its report.

111'. AKYAMAC (Turkey) said that his delegation would prefer something that
would reflect, at least obliquely, what had been di·scussecl' in the su'b:donimittee and
the informal meetings, although, l'1ith regard to the \-lording suggested by the Indonesian
representative, it would prefer the words "circumstances relating thereto" :rather than
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"matters relating thereto". He did not believe that it would be out of order for the
report to include a reference to the Turkish delegation's amendment, since it had been
referred to in official me~tings of the plenary Committee and the Sub-Committee. His-'
delegation could not, however, take any final decision on the proposals made concerning

. paragraph 19, since it was still awaiting instructions from its Goverr~ent on the
question.

¥tr. PARDO (Malta) suggested that the Sub-Committee should leave paragraph 19
in abeyance and proceed with its consideration of the remaining paragraphs.

It was so decided.

Paragraph 24

Mr. PARDO (~~lta) suggested that, in the penultimate phrase of paragraph 24,
the \"lords "the continental shelf of certain islands," should be deleted, since reference
to that aspect \-las made in paragraph 36.

YJr. ffi'IOQUINA (Italy) pointed out that, \Then the time came to consider
paragraph 36, his delegation llOUld probably suggest a ne,-, '-lOrding for it.

Mr. ZOTIADES (Greece) said that his delegation had some difficulties with
paragraph 24 and that it wished to enter a reservation on its wording for the same
reasons that it had entered a reservation on paragraph 19. It had carefully studied
the summar,y records of the Sub-Committee's meetings, but had found no reference to the
position of the Turki~h delegation on islands. It was therefore of the opinion that
the wisest solution would be to re~roduce amendments which had been withdrawn in the
annex to the report of the Sub-Committee. Thus, nothing of the report's balance vlould
be lost by following the United Nations practice of using summary records as a basis
for the preparation of reports. .

Mr. REBAGLIATTI (Argentina) said that, near the beginning of paragraph 24,
the word "obligaciones" in the Spanish text did not correspond exactly to the word
"duties" used in the English text. His delegation therefore suggested that the word
".2EJ.igaciones" should be replaced by the word "deberes" in the Gpanish text. Also,
it vlas of the opinion that the idea expressed would be clearer if the words "duties of
States" ,,,ere followed by the "lords "in respect of" instead of the vlor~."in'~.

The CHAIRMAN said that, with regard to the first suggestion by the delegation
of Argentina concernin[ the Spanish text, he did not thinlc that there would be ~
difficul ty in replacing the vlOrd "obligaciones" by the word "deberes". With regard to
the second observation made b;y- the delegation of Argentina, he thought that suggestion
clarified the idea expressed. If he heard no objection, he would assume that the
suggestion of the delegation of Argentina was accepted.

It was SO decided.

Mr. JACOVIDES (Cyprus) said that he appreciated the efforts made by the
Chairman and various delegations to facilitate. the Sub-Committee's work. However, a
question of principle was involved and his delegation's understanding was that, on the
basis of United Natiotls practice, only statements included in the summary records should
be used for the preparation of the Sub-Committee's report. It therefore considered that
postponing consideration of certain paragraphs of the report could only delay the
Sub-Conunittee' s \tlOrk.
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}Ir. FRANCIS (Jamaica) said that he had understood that ·the purpose of
postponing the consideration of certain paragraphs wa~ to make it possible to reach a
compromise solution. The traditional appro.ach to the preparation of the report was to/
use summar,y records, but in 1971 a more pragmatic approach had been used in the
preparation of the report of the plenary Conunittee and the report of Sub-Commi.t'tee Ifl.
He therefore considered that it should be possible to find a compromise soluti.on fot
the present situation.

Vir. AKYAMAC (Turkey) said that the representative of Greece had inaccurately
stated that the Turkish amendment had been withdravln. That was not the case &1d, if
necessary, his delegation would have to request the opportunity to introduce its
amendment £ormally.

}1r. WARIOBA (United Republic of Tanzania) said that if the consideration of
certain paragraphs of the'report was postponed at present, the same 'problems would
arise again at a later stage. His delegation was of the opinion that unless it was
possible to find a compromise solution, it would be necessary to adjourn the debate on
the adoption of the report and to hold a meeting in order to give delegations the
opportunity to state their positions again.

The CHA~lllli agreed with the suggestion made by the Tanzanian representative.
However, it 'Jould first of all be necessary £or delegations with different points of
vie,,;, to try to find a compromise solution. He therefore suggested that the
consideration of,paragraph 24 should be left in abeyance and that the members of the
Sub-Conmuttee should go on to consider paragraph 25. '

It was so agreed.

Paragraph 25

Hr. ARYUBI (Afghanistan) said that paragraph 25 was of particul~r interest
to the developing land-locked countries. His delegation was'~herefore' sUrprised to
see that it contained no reference to the rights and interests o'f those' countries.
It considerr ·' t the paragr;.;.~h \'las not balanced and that it should be ,improved so
as to reficvti tile di£fering vievf.s of delegations.

Mr. ABDEL-HANID ,(Egypt), Rapporteur, thought that the point raised by the
representative of Afghanistan was covered in paragraph 33.

Mr. ARYUBI (Afghanistan) said that his delegation was aware 01' ~he re£erence
to the interests and J.tlghts of the land-lo-cked countries in paragraph 33, but that
would not help to balance paragraph 25. In addition, a reference was made in
paragraph 33 to regional or bilateral arrangements, with which his delegation could
not agree. .

Mr. AGUILAR (Venezuela) said that his del~gation had some'difficulties with
the arrangement of the ideas in paragraph 25. It there£~re suggested that the first
sentence of the paragraph should be deleted and that the rest of the paragraph should
be diVided into tllO parts, the first beginning vlith the \lords "With regard to the
exclusive economic zone" at the beginni'ng of the present second sentence, and the
second 'li th the words "With regard to 'coastal State preferential rights" at the
beginning of the present third sentence. Finally, as to the last two sentences of the
paragraph, his delegation would agree to their deletion or, if the Sub-Committe~ wished
to their forming a separate paragraph.
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1ir. PARDQ (Malta) said that his delegation wished to suggest that the word
"some" in the last sentence of paragraph 25 should be deleted.

}ir. OLMEDO-VIRREIRA (Bolivia) said that his delegation shared the concern
expressed by the representative of Afghanistan that the wording of paragraph 25 did
not reflect the position of the land-locked countries.

.. Mr. NHLANGA (Zambia) said that his delegation shared the view of the
delegations of Afghanistan and Bolivia that paragraph 25 did not adequately reflect

\ the balanced nature of the formal and informal discussions held by the Sub-Committee.
The penultimate sentence of-the paragraph contained a cross-reference to paragraphs 27
to 31, but his delegation was of the opinion that it should also refer to paragrapll 33.

Mr. MOVCE]lI (Union of Soviet Socialist Republics) said that he did not want
to complicate the work on the adoption of the report but he pointed out that, so far,
practically eve~J paragraph of the draft report had been the subject of debate. It was
impossible in a short report to satisfy all delegations, since the report in itself was
a result of a compromise. Ever.y report was different, but the most important thing was
that it should be balanced.

He therefore requested delegations to keep in mind the fact that the report
provided informatioL on "That had taken place at the Sub-Committee's meetings. He
considered that paragraphs 1 to 25 of the report contained no substantive decisions
and that they did not prejudge the positions adopted by delegations. P~ragraphs 25
to 40 reflected the list of subjects and issues and the unofficial negotiations held
on that question. He therefore 'iondered whether it was worth while to make changes in
any part of the report if most delegations could agree that the report was balanced and
that the £irst 25 paragraphs were only for'information and did not refer to matters of
principle. He suggested that those paragraphs could be taken together and approved as
a ",hole.

Mr. YANKOV (Bulgaria) said that he did not think the balance of paragraph 25
would be disturbed if the P.fghan proposal was accepted. He suggested that a new
penul timate sentencc~ should be added to re£..'.'. as follo\'ls: "Reference \vas also made to
the rights and interests of land-locked States \iith regard to different ocean areas".

"

As to the Venezuelan suggestions, he expressed the view that, if the paragraph
were to be divided, it would have to be divided into four rather than two separate
paragraphs. He suggested the addition of the "lOrds "referred. to in paragraphs 26
and 27" at the end of the paragraph.

lir. ZEGER§. (Chile) supported the Venezuelan fluggestion and said that it was
important that the report should follow the order of the list of subjects and issues.
The position of the land-locked countries could be covered in a separate paragraph"

His delegation could accept the references made in the report to th~ economic zone,
on the understanding that it was also dealt with in the report of the plenar,y Committee.
In his vievl, the paragraph should also contain a reference to the draft articles on the
concept of ap exclusive economic zone (A/AC.138!SC.II!L.IO) submitted by the Kenyan
delegation and to the Declaration of Santo Domingo, approved by the m~eting of Ministers
of.the Specialized Conference of Caribbean Countries on Problems of the Sea
(A!AC.138/aO) •
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1"Ir. YANGO (Philippines: agreed that the t"TO main topics dealt with in the
paragraph should become separate paragraphs. He also agreed with the suggestion of the
Yepresentative of Bulgaria concerning the land-locked countries, but that it should
relate to paragraph 33~ in order to obviate repetition or overlapping. with regard to
~l::.e interests and r.eeds of land-locked countries.

Mr. MOVCHPli (Union of Soviet Socialist Republics) said that, although his
(·~elegation considered the paragraph accepta.ble as it stood, if the Sub-Committee did
decide to restructure it, it would prefer to see it restructured in the following
manner: the first sentence would not be deleted, as the representative of Venezuela
had suggested, but "Iould become a separate introductory paragraph comparable ~o

paragraph 21; the next sentence would then become the new paragraph 26; the third
sentence would become the new paragraph 21; and the last two sentences would become
the ne'\v paragraph 28. With regard to the suggestion made by the representative of
Hal ta, he expressed the vievl that both the word "some'i and the words "and areas" in
the last sentence should be deleted. He drew the Sub-Committee's attention to the
f2ct that the first sentence of what would become the new paragraph 28 was applicable
to the new paragraphs 26 and 27.

His delegation fully support-ed the position of the land-lock;ed countries and felt
tr~t the first sentence of paragraph 25 should refer to that position.

Mr. AGUlLAR (Venezuela) expressed support for the Soviet suggestion and
agreed with the Rapporteur that there should be separate paragraphs for separate
subjects.

The ~IRr~ said that, if there was no objection, he would take it that,
subject to a ~ Jision on the Chilean suggestions, the restructuring of the paragraph
on the basis of the Soviet representative's re.sume, together with an additional
sentence to be drafted by the Rapporteur on the basis of the one suggested by the
representative of Bulgaria, vras acceptable to the Sub-Committee.

It was so_agreed.

t-ir. j.J)DEL-HAMID (Egypt), Rapporteur, pointed out that a. reference to the
draft articles submitted by Kenya was contained in paragraph 30.

!ir. ZEGERS (Chile) replied that that paragraph did not refer to the economic
zone but to fishing and the conservation of living resources.

Hr. 110VCHAH (Union of Soviet Social,ist Republics) ·said .that the Declaration
of Santa Domingo would in any event be refer1~d to in the report of the plenar,y
Commi ttee and he doubted \-Ihether the Sub-Committee' s report should refer to documents
that had been sUbmitted elsewhere.

Vtt. AGUlLAR (Venezuela) expressed support for the view of the Soviet
representative and said that the Sub-Committee's report should reflect only what had
been said in its o\'m debates.

Mr. ZEGERS (Chile) said that,even if there was no mention of the Declaration
of Santa Domingo, there should be, a reference to the draft articles submitted by Kenya
at the end of the ne~1 paragraph 26, since the ,draft articles had in fact been before
the ~lb-Committee.
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I~~. ~RANCTS (Jamaica) expressing support for the representative of ~hile7
said that there Has a precedent for including in the report of the Sub-Committee
matters'that related to it.

Mr. CASTAltEDA (Mexico) said that he sa'v no reason why the repor~ should not
s~ that in the debates reference had been made to the Kenyan draft articles and the
Declaration of Santo Domingo.

Mr. PARDO (V.La1 ta) felt that the references in paragraphs 17 and 30 were
adequate and that a further reference would be superfluous.

Mr. STEVENSON (United States of America.) endorsed the remarks of the
representative of Malta and said that, if references to documents submitted by some
delegations were to be repeated, the same course vlauld have to be followed in the c~.s~

of other delegations.

¥tt. REBAGLIATTI (Argentina) agreed with the representative of Mexico and
pointed out that, in introducing his delegation's draft articles, the representative
of Kenya had in fact referred to the Declaration of Santo Domingo.

Mr. NJENGA (Kenya) confirmed that he had mentioned that Declaration and said
that he had no objection if other delegations wished to have repeated references to
their own documents.

Mr. ZOTIADES (Greece) expressed support for the view that all delegations
, ", that had submitted documents to the SUb-CemInittee had a right to see that fact

mentioned 'in the report ..

Mr. IvlOVCHAN (Union of Soviet Socialist Republics) said that if any individual
proposals were to be mentioned then all should be mentioned.

I"1r. FONSECA TRUQUE (Colombia), supporting the Chilean suggestions, said that
there was no point in referring to all the draft articles that had been submitted. The
Declaration of Santa Domingo, however, had not only been submitted but had been '
referred to in the Sub-Committee's debates.

Mr. SHITTA-BEY (Nigeria) also supported the view that a reference should be
made in the report to the draft articles submitted by Kenya and to the Declaration of

'\ Santo Domingo.

The meeting rose at 1.35 p.m•
...
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SUMMARY RECORD OF THE FORTY-SEVENT1I MEETING

held on Thursday, 17 August 1972 at 3.55 p.m.

Chairman: Mr. MARTINEZ MORENO El Salvador

-sixth Session,

DRAFT REPORT OF SUB-COMMITTEE 11 (concluded) (A/AC.138/SC.11/L.13 and Add.l)

. Section 11 (concluded) (A/AC.138/SC. 11/L.13)

Paragraph 25 (new paragraphs 25 - 28) (concluded)

Mr. PARDO (Malta), referring to the proposals made at the 46th meeting, said
that he had no objection to a reference in the new par~aph 26 to the Declaration of
Santo Domingo, as suggested by the Chilean representative, but in that case he thought
there should also be a reference to the conclusions of the report on the Yaounde
Seminar (A/AC.138/79). He said he had no objection, either, to the excellent draft
articles on the concept of an exclusive economic zone, submitted by Kenya, being
mentioned in the paragraph, but he.would ask that there should also be a reference
to the relevant chapter of the "Draft ocean-space treaty: working paper submitted by
Malta (A/AC.138/53)". W

Mr. ABDEL-HAMID (Egypt), Rapporteur, said that he would add.'at the end of :
that paragraph a sentence indicating that during the debate there had been a reference
to the draft articles submitted by Kenya and to the Declaration of Santo Domingo.
Similarly, there should be added at the end of the new paragraph 27 a sentence on the
following lines: "During the debate, reference was made to draft articles and working
papers submitted by Malta, the Union of Soviet Socialist Republics, Canada, the United
States of ...merica, jointly by Australia and New Zealand, and by Japan" •

. Mr. REBAGL1ATTI (Argentina), replying to a question from the Chairman, said
that his delegation had decided, in a spirit of understanding and conciliation, not to
press the suggestions it had made at the 46th meeting.

ParMraph 25 (new paragraphs 25 - 28), as amended, was adopted•.

Paragraph 26 (new paragraph 29)

Mr. VONAU (Poland) said that on many occasions, both at the present session
and at earlier sessions of the Committee, his delegation had stresse~ its view that
freedom of fishing was absolutely inseparable from regulation of fishing, in view of
the conditions in which that freedom was being exercised. Consequently, the Polish
delega~~~n ~dshed that, in order to reflect more accurately the view expressed by
Poland during the debate, tp.e phrase beginning with the words "in partioular to ".
fishing' and regulation" in the first sentence should be amended to read: "in
particular to freedom of fishing and its regulation, management and conservation ••• ".
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}h'. Y~~OV (Bulgaria) supported that suggestion. Furthermore, in order to
follow the terminology used in existing conventions on the law of the sea, tIle end
of the first sentence of the paragraph should be amended to read: "a3 well as to
the freedom of laying submarLl'le cables and pipelines on the bed of the high seas".

¥rr. AGUILAR (Venezuela) said that he would not oppose the amendments that
had just been suggested, a.:l thQugh they did not acc.urately reflect "'hat had been said
during the debate, but he considered that if they were adopted a number of other
changes should be made in the paragraph to take account of the Vie\ofS of ..other
delegations, particularly on the questions of the limitations to be imposed on fishing
on the high seas, the regulation of fishing qn.the high seas,. and the part to be
played in that respect by the interaational (world or regional) authority. Thus,
two solutions were possible: either the whole paragraph should be changed so as to
take account of.all the views expressed, or - the solution that the Venezuelan delegation
would prefer - the existing text should be left tUlchanged. That text had been very
carefully drafted in order to avoid the t,ype of controversy that was now beginning,
and such phrases' as "and other :freedoms and uses, in particular to :fishing and
regulation, man~ment and conservation of the living resources of the high seas"
were speci:fically designed to ensure a balance between the positions of the various
delegations, which had been discussed at gTe-at length during the informal consultations.

~~. NJENGA (Kenya) agreed with the representative of Venezuela that the
paragraph as it stood was balanced, based on the facts, and so drafted'as not.to give
rise to controversy. That balance would certainly be upset if there were any mention
of freeQ,om Of.·fishing as such. He therefore appealed to the Polish representative not
to press his suggested amendment, or else to agree to the addition o:f the words "to
the question of" before the new wording he had. suggested, in order to make it clear
that aJ.l the delegations were not in agreement on the point.

On the other hand, the delegation of Kenya had no objection to the suggestion
made by the Bul~arian representative concerning the end of the first sentence.

Mr. AKYAMAC (Turkey) thought that in order to bring the text of the report
into line with what ~ad finally been decided concerning the li t, the penultimatA

sentence of the par~aph should be amendeq. to read.: .. "and. illicit traffic in
narcotic and synthetic drugs".

Mr. YANKOV (Bulgaria) said that he was prepare.'} to agree to the sub-amendment-suggested by Kenya, and that he supported the suggestion just made by Turkey.

Hr. PARDO (Malta) also supported the amendment suggested by Turkey.

I1r. FRANCIS (Jamaica) asked whether the Turkish deleB'ation meant by "synthetio
drugs" the psychotropic substances to which Turkey had previously referred during the
discussion on the list of subjects and issues (44th meetin~).

Mr• .AKYAMA9 (Turkey) said that that was so, but he would pre:fer the broader
term.
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Mr. ABDEL-Hlu'1ID (Egypt), R(.i,pporteur, felt that it v!0uld be 'be"tter to
follow the terminology used in the list of subjects and issues and adop~ pply the
amendment previously proposed by Turkey, namely, the insertion of the single word
"illicit".

Mr • .Ah.ryAMAC Vlurkey) agreed.

It was so decided.

l1r. PARDO (Malta) said he would like to see added at the end of the
penul timate sentence of the paragraph th~ ~ords "and other matters". He vlas thinking
in particular of such questions as those of artificial islands or floating harbours.

The Maltese amendment was adopted.

Mr. VONAU (Poland) said that the paragraph dealt 'vi th the questlon of the '
freedoms of the high seas; consequently he did not see why, in listing those freedoms,
a distinction should be introduced with respect to freedom of fishing by the insertion
of the words "to the question of".

Mr. AGUILAR (Venezuela) said that it was precisely in the case of fishing
that freedom on the high seas gave rise to problems. No question had ever been
raised regarding freedom of navigation through or overflight of the high seas, or
freedom of laying submarine cables and pipelines. With respect to freedom of fishing,
however, divergent views had been voiced during the debate; some delegations
believed that in future there should no longer be any freedom of fishing on the high
seas, while others, on the co~trar.Y, wished to maintain that freedom, and others again
considered that it should be strictly regulated by inten1ational authority, so that it
was a question that had to be finally resolved by the future Conference on the law of­
the sea. The suggestion made by Kenya therefore appeared fully justified,
particularly as. it did not greatly affect the balance of the paragraph.

Mr. FONSECA TRUQUE (Colombia) and Mr. de SOTO (Peru) supported those
observations.

Sir Roger JACKLING (United Kingdom) said that the \11ording originally
proposed by the Rapporteur was completely satisfactor,y to his delegation, and
wondered why the Polish delegation could not accept such a well balanced text.

After a discussion in 1vhich Hr. VONAU (Poland), Mr. YANKOV (Bulgaria),
112'. AGUILAR (Venezuela), and Mr. TELLO (Mexico) took part, Mr. VONAU (Poland) asked
whether it would not be better simply to delete a part of the first sentence of the
paragraph, beginning 10fith the words "to freedom of navigation" and ending with the
,-lords "and regulation".

:r.1r. YANKOV (Bulgaria) said that, in view of the'difficulties 'rafsed.by the
various amendments proposed, he \rould be willing to agree to a return to the.original
text proposed by the Rapporteur.
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The CHAIRMAN said that, in order to permit the discussion to make progress,
he wished to appeal to the spirit of co-operation of delegations, and reminded them
once more that the original formula proposed by the Rapporteur was the result of long
and detailed work aimed at arriving at a balanced text on the difficult problem in
question.

Mr. VONAU (Poland) said that he was prepared, in a spirit of conciliation,
to withdraw the amendments he 11ad' proposed.

Paragraph 26 (new paragraph 29), as amended, was adopted.

Paragraph 27 (new paraaraph 30)

Mr. STEVENSON (United States of America) sug~sted that the beBinning·-of
the first sentence of the paragraph should be amended to read: If" •• beyond the
territorial sea, reference was made to rational utilization of such resources because
of their importance in ensuring man's nutrition ••• ".

The United States amendment was adopted.

Mr. PARDO (Malta) suggested that the end of the penultimate phrase in the
paragraph should be amended to read "... the protection of the marine envirol1ment as
a whole and the conservation and management of the living resources of the sea> ••• ff.

The Maltese amendment was adopted.

Mr. DUDGEON (United Kingdom) suggested two minor drafting changes in the
English text.

Mr. FRANCIS (Jamaica) thought that at the beginning of the paragraph after
the words "dependent upon their coastal fisheries for their", the text should be
amended to read "livelihood or economic development, to the interests of other States,
particularly geographically disadvantaged States, including land-la-cked and ••• ".

Mr. OLMEDO-VIRRElRA (Bolivia) said that he would prefer the deletion of
the reference to land-locked and "shelf-locked" countries, and "the amendment of the
proposal made by Jamaica to read " ••• to the interests of other States, particularly
countries that were the least advanced because of their geographical situation".

Mr. FRANCIS (Jamaica) pointed ·out that 'vhat was involved was e. statement by
a delegation that had been found particularly striking by the representatives of
many countries, and it should be reported accurately.

Mr. OLMEDO-VIRREIRA (Bolivia) said that he would leave the matter "to the
Rapporteur, who could find in the summary record the wording used by the deleRation
concerned.

Parwaph 27 (new paragraph 30), as amended, and subject to the amendment to
be made by the Rapporteur, was adopted.
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Paragraph 28 (new'paragraph 31)

Hr. KUMAGAI (Japan) thought that the beginning of the paragraph sounded
somewhat too subjective. He suggested that it shl)uld read "Reference was made to
the need for more precise rules'· ••• ".

The Jap~1ese amendment was adopted.

Paragraph 28 (new paragraph 31), as amended! was adopted.

Paragraph 29 (ne\-l paragraph 32)

lir. ABDEL-HAHID (Egypt), Rapporteur, indicated that the last comma in the
paragraph should be deleted.

Mr. VINDENES (Norway), speaking on behalf of the delegations of Denmark,
Sweden, NO~lay and Iceland, said that those delegations had no objection to the text
as drafted by the Rapporteur. Nevertheless, they would like to see the third
sentence replaced by the following wording: "Particular reference was made to
developing coastal States and to other states or areas heavily dependent on fisheries.
The view was stated that any future regime should safeguard the special interests and
needs of such States and areas".

,Hr. TELLO (Mexico) proposed that the first sentence should be amended to
read "It "'as generally recognized that coastal States sought to reserve for their
nationals the living resources of the sea in areas adjacent to their coasts".

Mr. KUMAGAI (Japan) considered that, as in the preceding paragraph, it
would be more accurate to say "l'!any delegations expressed the view that coastal
States ••• ".

Mr. HARRY (Australia) suggested that the second sentence be amended to
read "There was a wide support for the view that this entailed certain specific
rights and duties for all coastal States with respect to utilization •••".

NI-. AKYAMA9 (Turkey) proposed the following wordine for the last phrase in
the paragTaph: "taking into account the interests, traditional' and other, of
distant-waters fisheries".

Hr. V.ALDIVIESO (Peru) supported the proposal of theMexic~ representative
and suggested that it should be supplemented by adding the sentence: "On the other,

I hand, other delegations considered it advisable to take into account the interests
of traditional distant-water fisheries". The last sentence in the paragraph would
then be deleted.

Mr. FRANCIS (Jamaica),' referring to the proposal by the Norwegian' .
representative, said that the draft report simply restated a universally recognized
principle, which was included in the Declaration of Principles contained in General
Assembly resolution 2149(XXV). He believed that it would be more prudent not to
introduce a new idea, and hoped that the Norwegian representative would not press
for the inclusion of his amendment.
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Mr. FONSECA TRUQUE (Colombia) supported the MexicBli -'proposal t add.i.ng .that .
there should also be a reference to, "sovereign rights".

Mr. REBAGI.JIATTI (Arg'entina) said :le supported t~e Mexican representative's
proposal, but wondered if it could not be combined withthe' original text by sqing,
for instance: "had a special interest in reserving for their nationals the living
resources ••• ". He supported the suggestion of the Colombian representative and
that of Australia, but believed that there might be a compromise between the latter
and the Norwegian representative's, proposal, in vie'" of the reservations expressed by
the Jamaican representative; the reference might, for instance, be not to "all coastal
States" but to "some coastal States".

Mr. NJEN'GA (Kenya) supported the Mexican proposal as reworded ~by the
representative of Argentina. He hoped that the Japanese representative would not
insist on his suggestion, since no one in the Sub-Committee had questioned the interest
of coastal States in the living resources of the sea in areas adjacent.to their coasts,
and the wording used by the Rapporteur was extremely flexible. However, if the
Japanese representative maintained his proposal, a second sentence should be added to
rea4..: "One delegation expressed a contrary view". The amendment proposed by the
Aus:tra1i~ representative gave rise to no problems., As to the Norwegian
representative's proposal, it was true that the view reflected had been expressed on
many occasions, but perhaps it would suffice to add a single sentence to the existing
text.

Mr. PARDO (Malta) said linat it would be more accurate in the last sentence
of the English teXt to say "distant-water". He also suggested that in the same
sentence the words "under various schemes" should be deleted.

Mr. ABDEL-HAMID (Egypt), Rapporteur, said that the representatives of Mexico
and Peru had just given him a text, on which they had agreed, to replace the first
sentence. That text read: "It was generally recognized that coastal States sought
·to reserve for their nationals the living resources of the sea in areas adjacent to
their coasts. On the other hand, some delegations considered it advisable to take
into account the interests of traditional distant-water fisheries".

Sir Roger JACKLING (United Kingdom) said that the la.rge number of amendments
and sub-amendments proposed made it very dirficult for his' delegation to take a
position on them. He therefore suggested that the Sub-Committee should pass on
immediately, .to the consideration of paragraph 30 and revert to paragraph 29 when the
Chair ~as able to submit a new text - unless, of course, dele~tions preferred to
adopt the paragraph as originally drafted by the Rapporteur, which would undoubtedly
be the best solution.

Mr. ,TELLO (Mexico) agreed with the United Kingdom representative •
. '.

Mr. ABDEL-HAMID (Egypt), Rapporteur, agreed ·,.,ith the speakers who had asked
that paragraph 29' 'should be adopted a.s it stood, apart from the inclusion' of the
amendment submitted by Australia.'and a sentence, as proposed by the representative of
Kenya, to meet the suggestion "bf the Non;'egian representative.
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Mr. STEVENSON (United States of .America) approved the Rapporteur's proposal.

Mr. VINDENES (Norway) said that he had followed the disoussion with olose
at-tention, and wished to repeat that the delegations for whioh he spoke had no
opjection to the existing te~t, or to the various amendments that had been submitted.
They only wished that the report should contain an appropriate reflection of the
position they had always maintained that there should be a reference to co~stal Sta~es

that were heavily dependent on fisheries. He thanked the representative of Kenya
for his suggestion, and said he was prepared to consider any oompromise ~ording that
that representative ~ight wish to propose.

Mr. PARDO (f1a.lta), supported by Mr. KUMAGAI (Japan) and Mr. KEDADI (Tunisia),,
suggested that paragraph 29 should be considered and adopted sentence by s~ntence.

That would no ..doubt help to clarify the situation. .

It was so agreed.

The CHAIRMAN invited the Sub-Committee to oonsider the first sentence, to
which amendments had been submitted by the representatives of Mexico, Peru and Japan.

kir. KUMAGAI (Japan) withdrew his proposed amendment.

Sir Rog'er JACKLING (United ~gdom) th~ught that the word "advisable" .
suggested qy the Peruvian representative was too weak, and should be replaced ~ ~ither

"essential" or "necessary". . , .

Mr. STEVENSON (United States of Amerioa) thought that ,the 'Only wa:y of giving
the prop.er balance to the sentence suggested by the Mexican representative would be to
say:. "A number of delegations referred to the aspirations of the coastal States ••• It.

As to the sentence proposed by the Peruvian representative, he himself would prefer a
different wording, such as "Other delegations expressed the view that coastal States
should be. given appropriate preferences on the coastal and anadromfJus species, taking
into' account the interests of distant-water fisheries'!. .

Th~ CHAIRMAN suggested that to find a way out of the impasse the
representatives or'Mexico, Peru, the United Kingdom and the United States should
consult each other and sUbmi~ a joint draft.ro~ the fi~~t ,s~~~nce.

"Mr. 110VCHAN (Union of'Soviet Soc.i.alist Republics)' said that it s~emed
pointless at that late hour to think of starting to redra.:rt a text whioh, after
numerous consultations, had been drafted wi th the greatest oare by the ~pP)rteur

during his long hours of work. After all, the Sub-Committee was produoing onlY' an
information document, whose form would have no effect on the conduct of its work.
rf new negotiations were nevertheless to be undertaken, his delegation would ask to
take part ip them, after rece.iving the Russian version o(~h!! :!arious..amendment~·
propOsed. ""He appealed again to the members of the Sub-CoDDDi.ttee to accept as i t st~~d

the perfectly balanced and impartial text of the Rapporteur.
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The CHAIRMAN recognized the soundness of the arguments advan~ed by the
Soviet representative. If the Sub-Committee wished to' adopt a prOcedure different
from what he himself had thought it appropriate to suggest, he wOl~A ~ert~ly not
object. '. '

Mr. DJAIJA,L (Indonesia) associated himself '\d th the representatives of t1:le
United Kingdom and the Soviet Union in inviting the members of the Sub-Committee .to .
",ithdraw their, .amendments and adopt .the text as drafted by '~he Rapporteur. .

Mr. LAGARoE (Franoe) also supported that vie"T. He point~d out tha~ '}jis
delegation had not proposed any amendment, and that the amendments made to early
paraeraphs had not in any wa:y changed the substanoe.

Mr. VINDENES (NonTa:y) suggested that the Sub-Commi~tee"should maintain the:
Rapporteur's draft, adding only a fourth sentence reading: "Equally '!'eference was .
also made to States or areas heavily dependent on fisheries whose special interests
and needs should be taken fully into account in any future regime" •

. Mr. FONSECA TRtTQUE (ColomQi~) observed that ~y. amendment' t·o a' perfeot~y ,
balanced te~~t wotildheoef~sarilyentail the adoption of another amendment to offset it.

Mr. CASTANEnA (Mexioo) said he wished to maintain his propo'sed 'amendment,
and would aooept the reference to ana~mous species suggested by the Uhited States,

,as well, as the suggestion by the United Kingdom that the word. "advisable"-be replaced
by the, word "necessary". .

The CHAIRMAN invited the Sub-Committee to adopt the first part of paragraph
'29, oonsi~ting of the proposals by the Mexican, Peruvian and Australian r~presentatives,

with the amendment,s proposed by the United States, the United Kingdom ~d Turkey.

Mr. REBAGLIATTI (Argentina) asked the Mexioan representative if he would
agree to the following wording in the Spanish text: "los estados costeros desean
reservar para sus naoionales • ~.'. '!", in the firs~ sent.ence. ..

Mr. CASTANEnA (Mexico) said that ,he would.
"

The .first part of paragraph 29 (the new paragraph 32), as propose,d by Mexico,
Peru and Australia, and amended by the United States, the United Kip6dom and Turkex,
was adopted.

. . The CHAIRMAN invited the Sub-Committee to oonsidert~e second p~ of the
,paragraph, namely the sentence proposed by Norw8\Y', \~hi.ch would be inserted after th~

third sentence of t~e present parasraph 29. '
'. .

ThefgU:t th' sentence of paraeraph· 29 (the new paryraph 32}, proposed by Horwg,
,;t'ts adopted.
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The CHAIRMAN invited the Sub-Committee to decide on the Colombian amendment,
referring to exclusive "sovereign" rights instead of to exclusive "fishing" rights
before the reference to preferential rights in the last sentence.

The Colombian amendment to the last sentence of paragraph 29 (the new Ra:t'Waph 32)
was adopted., \

Para.vaph 29 (new paragraph 32), as a whole, as amended, was adopted.

Parasraph 30 (new paragraph 33)

, '.' Mr. NJENGA (Kenya) proposed that the words "sovereign rights and the
exerciseo£" should be'inserted before the words "exclusive jurisdiction" in the
second sentence.

Mr. CASTANEoA (M(~xico) endorsed the Kenyan amendment,,·

Th~ Kenyan amendment was adopted•.

Mrc PARDO (Malta) proposed the addition of a sentence men'.tiqningthe zonal
approach which his delegation had discussed. It would read.: .....

"A zonal approach under which there would be international management of ocean
fisheries, ,together with exclusive juris"diction of 'the coastal State over
living resources with~. a 20Q-mile economic zone to be exercised in accordance
with treaty-defined principles, was' contained in the draft ocean-space treaty
submitted by Malta".

The Maltese amendment was adopted.

Mr. BEEBY (New Zealand) said that the words "right and responsibility" in
the 27th line of the paragraph should be in the plural.

The New Zealand amendment was adopted. -

l-1r. CUENCA ANAYA (Spain) proposed the following amendments to the 'Spanish
text of par~a,ph 30: the deletion of the words "la administraci6n ••••reglamentariaU

,

in the thirteenth and fourteenth lines, and of the words "como gy.ardihlft, in the
fifteenth line of the Spanish text, and m.tbsti tution of the \'1ords "en calidad de
suardian, la administraci6n exclusiva y la competencia para reglamentar". Moreover,
the words "entre otros"-should be used instead of "entre otras cosas" in the fifth
line of the Spanish text. .

The CHAIRMAN said that, if there were no objections to those corrections to
the Sp8.llish text, paragTaph 30 could be adopted.

Parwaph 30 (new paragraph 33), as amended, was adopted.
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Parwaph 31 (new parwaph 34)

, Mr. Bt:Am (Denmark) proposed two' additions. The first consisted of··
inserting the fo11o"ring t~xt at the end of the third sentence: "Another,::y:iew was
this was also the case with respect to anadromous species". The second was the

, addition of the following, se~tence at the end of the paragraph: "It wa~ ,al.,so
, sugg~stea-that\ control aria- eilfdrcemerit powers should primarily be vest'ed. ~in:tlie
regional fishe~ies organizations".

"

~Pat

The two' amertdments"'pI'oposecI 'bYDerunarkwere adoptea~

Hr. PARDO (Malta), speaking ''1ith referenoe to the role of' international
rishe~ organizations, proposed the addition of a sentenoe which would mention the
oritioism voi-ced by' some delegations. The senteno& would read: 'n;,AnOther view
expressed was that international fishery organizations should be integrated within a
more oomprehensive framework".

The amendment proposed by Malta was adopted.

Mr. VALDIVIESO (Peru) proposed that the 'words Itit was stated'" in tne' ..third
sentence should be replaoed by "some delegati.ons stated".

~e amendment proposed by Peru was adopted.

Parwaph 31 (new paragraph 34), as amended. was adopted.

Paragraph 32 (new paragraph ~J)

Parwaph 32 (new paragraph 3J) was adopted.

Parwa'Qh 33 (new parwaphs 36 and 31)

Mr. OLMEDO-VIRREIRA (Bolivia) said that the Spanish text ~f the' paragraph
should be revised, oeoause it did not clear-l~, bring out the different views whioh had
been expressed.

, ]tfr. VALDIVIESO (Peru) said that a clearer distinotion ·should: b~ made between
the situat~C?~ of. l,and~looked co~tries and that of other countries~'" '

, '

Mr. MHLANGA (Zambia) suggested a redra.:ft of paragraph 33 but, after oommen~s

thereon by Mr. :tiJ!GA, (Kenya), Mr. REBAGLIAT'!I (Argentina) an4 Mr.,KEDADI .(Tlmisia) , '
he said 'he 'iouiae sa~isfiedjlith' the following changes': thewom'-nV8;'ious" 'to be'·,
inserted at the beginning of the' paragraph; at the beginning ot'the 'seoond sentenoe,
the words "Reference was made to" to be replaced by wording which suggested that "
agreement had been reached on the points subsequently listed; in, th~ same sentenoe,
the words "as well as to agreed arrangements (regional or bilateraJ.)'~' to'-,De, deleted, '
the full stop at the end of that sentence to be replaoed by a comma, followed by the
words "and more specitiQa1ly ••• ,. ; lastly, tow~s the enp. of t~t sentence, the
phrase "the living resouroes of' 'tliEtsea"to De ohanged 'to' "the' 'nat"ural resoUrces of
the sea", although he would not press that amendment if it gave rise to objections.
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}!r., REBAGLIATTI (Argentina) observed that agreeme~t had...been, reached only
ona list of points, not on the points themselves.

Mr. ABDEL-RM{[D (Egypt), Rapporteur, said that, to oov~r the suggestions
which had been made) the, seoond and third sentences might be r'evised to read:
"It was agreed to consider the general' principles of the law of the sea concerning
suoh cotmtries and more specifically the following points: free aoces~ ••• If The
list of points .in the third. sentence would then follow. The referenoe to~regiona1

or bilateral arrangements would disappear. The word "Various" would ~ inserted
at the beginning of the paragraph, but the word "living" near the end of the sentenoe
woulrl ba reta.ined, inasmuch as the Zambian representative was not insisting on its
being ohanged.

Mr.' UPADHYAY (Nepal); Mi< BAcKE'S(Austria), Hr·...NJm.QA (Kenya), and
:f\1'r. CLMEDO-VIRRElRA (Bolivia) agreed to the wording read ou:t· by .the Rapporteur.

Mr. REBAGLIATTI (Argentina) replying. to a comment by-Mr• .ARYlJBI ~; .
(Afghanistan), ,said;·tha.t the reference to "ag+eed arrangements (regional or bilateral')"
could not be omitte.d. Several delegations, inoluding his own,' had spoken of suoh
arrangements during the debate, and that fact must be refleoted in the report.

l-fr. SHITTA-BEY (Nigeria) and Mr. KAZEMI (Iran) agreed vli th._the, representative
of Argentina. '

Mr. KEDADI (Tunisia) said that he too felt that ~ re;f'e~ence.to regi.onal or
bilateral al"rangements should be made in the report. He suggested that they should
be the subject of a sel;)arate paragraph which mig~t read:.I "Refere~oe was aJ.oo made to
agreed arrangements (regional or bilateral), although that referenoe was questioned
by the land-locked countries."

Mr. KACHURENKO (Ukrainian Soviet Socialist Republic) and Mr,. PARDO (Malta)
endorsed the wording proposed by the representative of Tunisia.

Mr. MHLANGA (Zambia) said that, i.'.l a spirit of compromise, he too would',
accept it.

Mr. OLMEDO-VIRREIRA. (BoliVia) said that the land-locked countries wanted
widely applicabieaBTeements that would make their pasition less dependent. That
view should also be reflected in the report •

Mr. REBAGLIATTI (Argentina) .suggested that the ~rding propose~ by.the
representative of Tunisia should be amended to read as follows: "In this respect,
reference was also made to agreements (bilateral or regiona~) to be oo~l~<led,
although likewise this reference was questioned by delegations of land-looked
countries, which considered that their interests would 1?e better..~~eS'iaided by
general agreements." That might meet the wishes of the Bolivian repr~sentative•

. , .....
. Mr. ,ARYUBI (Afghanistan) said that he could support the Argentine text '

but would prefer the reference at the Fnd of the paragraph to be to "intemational lt

agreements.
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Mr. UPADHYAY (Nepal) also supported the new ''lording as just amended by the
representative of Afghanistan.

Mr. :MBLANGA (Zambia) suggested that the end of the new pa.I'a8Taph should read
as follows: "which considered that their ir ~erests would be b;,tter and more
appropriately saf'eguaXded by intemationaJ. ~eem.ents."

The CHAIRMAN said that if he heard no further objections he would suggest
that the Sub-Committee should adopt paragraph 33, with the amendments proposed by
the Rapporteur, along with the new paragraph proposed by the representative of Tunisia,
as amended by the representatives of Argentina, Afghanistan and Zambia.

Paragraph 33 (new paragraphs 36 and 37). as amended. was adopted.

Paragraph 34 (new parwaph 38)

.. Mr. TELLG (Mexico) suggested that the end of the parB8raph should be
reworded to read: "including the countries with broan. bontinentaJ.J shelves which had
exercised sovereignty over them for a period of time"; for what ,.,as involved was
sovereignty, rather than jurisdiction.

Mr. PARDO (Malta) suggested that, for the sake of clarity, the first few
words should read "including those which had exercised ••••• "

The Mexican amendment, as amended by the Maltese representative, was adopte~•

. Paragraph 3§ (new paragraph 38). as amended. was adopted•.

Paragraph 35 (new parwaph 39)

Mr. ABDEL-HAMID (Egypt), Rapporteur, said that he would like to make a few
changes in the wording of the paragraph. In the first place, the word "archipele.go"
in the English text should be replaced by "archipelagic" "Then it was used as an
adjective. Secondly, in the last sentence the clause follow':,g the words "special
regime" should be changed to read: "loThich ,.To111d ~J.C!n acco!!'moa.ate other interests by
providing for the innocent passage of foreign ships through designated sea lanes in
archipelagic waters".

It was so decided.

Paragraph 35 (new parwaph 39), as amended, was a4.9.P.~!t<!.

Parw:aph 36 (new parMTaphs 40 - tU)

Paraqaph 19 (concluded) and paragraph 24 (concluded)

The CHAIRMAN aaid that following the comments made at the 46th meeting
regarding paragraphs 19. ~4 and 36, the representatives pf Greece, Italy, Tunisia
and Turkey had met and, J.n an exemplary spirit of compromise, had jo.intly drafted two
new parasraphs to '! -.. -,-, paragraph 36. The two new paragraphs would read:
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"Reference was made to the various kinds of islands and to the criteria
applicable to them, such as their size, their location, their .population and
the marine space related to them, in order to make a thorough study of the
di.fferent situations which may arise. In particular, the regime of islands
was referred tJin connexion with isl~!ds under colonial dependence or
foreign domination or control or under the sovereignty or a State and located
in the continental shelf of another State in a different continent. Islands
~ere also mentioned in general, as well as in specific contexts such as those
of the territorial sea and the continental shelf and their deiimitation~ the
exclusive economic zone beyond the territorial sea and other related matters."

liOn the other hand, vim'ls "rere expressec.. by some delegations which
emphasized the indivisibility of territorial sovereignty and jurisdiction
and referred to the dangers inherent in drawing any distinction betWeen
islands according to their size, their location and their population, and
between island States on the one hand, and islands under the jurisdiction
of a State on the other. Stress was furthermore laid on the non-existence
of a g~nerally recognized concept of continent or of continental shelf,' "as'"
well as on the unacceptability of putting forth notions wbich would apply
to some continents and not to others'. The "regime for enclosed and ..,
semi-enclosed seas and for artificial island~ and i~~t~llations was also
referred to.'" -

He added that the delegations of Jamaica and of Trinidad and Tobago, which had
originally wished to present amendments. to the above text, had finally accepted it,
subject to its being s" ~lemented by the tl>fO following paragraphs:' .

"It was emphasized that the foregoing reference to islands in no wrq
relates to island States. MOre particularly, with respect to the law of
the sea, no distinction in the application of rules. could be made between
coastal States and island States." ...

"It \-ras also stated that dependent island unite maintain their
inherent right, on attaining independ,~3ce, to claim, on a basis o.f
equality, all rights enjoyed by independent coastal States."

Mr. ABDEL-HAMID (Egypt), Rapporteur, pointed out ttlat some parts of
paragraphs 19 and 24 should now be deleted: in paragraph 19 the words in the. second
set of parenthesis "(for instance ••• States, etc.)"~ and in paragraph 24 the words'
"and the special problem~ related to the continental shelf of certa.iz?. islands",
towards the end of the paraBraph.

Paragraph 36 as originally d'rafted would thus be replaced by four new paragraphs
- the two proposed by Greece, Italy, Tunisia and Turkey, and the two proposed by
Jamaica, and Trinidad and Tob~o. They would appear in the final ver"sion of the
report as paragraphs 40 to 43.

Mr. CUENCA ANAYA (Spain) said that, while he did not, object to the amendments,
he regretted that the text o£ the proposed paragraphs had not been distributed ·earlier
a that a Sp~~~h version was not available.



A/AC.138!SC.II/SR.47 - 106 -

11r. PRIEn10 (Chile), Mr. OLMEDo-VIRRElRA (Bolivia) and Mr. FONSECA TRUQUE
(Colombia) supported the remarks of the representative of Spain.

Mr. LAGARJ)~ (France) said that he too would have liked to have had the
opportuni ty to examine the proposed new paragraphs more carefully, preferably in French.

Mr. FRAlTCIS (Jamaica) pointed out that the delegations submitting the new
paragraphs had met for consultations in the course of the day. The delegation of
Trinidad and Tobago had seen the proposal of the four other delegations for the first
time only a short while previously.

The CHAIRMAN saij that, if there was no objection, the four new paragraphs
proposed would replace the original paragraph 36 and that paragraphs 19 and 24 would
be amended in line with the Rapporteur's suggestions.

It was so decided.

Paragraph 36 (new paragraphs 40 - 43), as amended, was adopted.

Paragraphs 19 and 24, as amended, were adopted.

Paragraph 37 (ne,v paragra'Oh 4~)

Hr. PABDO (Malta) proposed the insertion of the words "the quality and"
between the ,.,ord "preserve" and the words "the ecological balance" and the words
"and duties" between the word "rights" and the words "of coastal States" near the
end uf the paragraph.

The ~~tese amendments were adopted.

Paragraph 37 (new paragraph 4.4), as amended, "Tas adopted.

Paragraph 38 (new paragraph 42)

.~aragraph 38 (new paragraph 45) was adopted.

Paragraph 39 (nerT paragraph 46)

Hr. PARDO (Malta) proposed the addition of a ne"T sentence at the end of the
paragraph, reading: "A further point mentioned was control in the use of such
technology as might have serious effects on the marine environment".

The 1-'1'&tese amendment "Tas adopted.

Paragraph 39 (new paragraph 46), as amended, was adopted.

Paragraph 40 (new paragraph 41)

J1r. TELLO (MeXico) requested the deletion of the words "por Ultimo" at the
beginning of the Spanish text of the paragraph.



- 107 - A/AC.13~!SC.II/SR.41

"
l

~tr. AKYM1A~ (Turkey) observed that the Rapporteur had been guided by the
list of subjects and issues relatir~ to the law of the sea which had been" drawn up
in compliance with General Assembly resolution 2750 C (XXV). However, the question
of the effects of the provisions which would be adopted at the ,future Conference on
the law of the sea vn earlier multilateral conventions on the subject, originally
included in the l~st, had since been deleted. Accordingly, the reference to that
question in the paragraph under consideration should also be deleted.

~.TELLO (Mexico) objected that the question had been discussed at le~h
in Sub-Committee I1 ~1d that fact should therefore be reflected in the report.

Mr. HARRY (Australia) agreed.

Mr. AKY~9 (Turkey) suggested that, if the question was' to be mentioned,
the reference to ~ art~r the words "national jurisdiction" should be amended to read:
"the relationship of the provisions adopted at the future Conference of the law of
the sea to the 1958 Convention and to the earlier multilateral conventions of a­
general nature on the subject".

!ytr. TELLQ (Mexico) wished to know which multilateral conventions the
representative nf.Turkey had in mind. .

Mr. ABDEL-HAMID (Egypt), Rapporteur, felt that the representative of Turkey
should not press for a reference to the 1958 Convention.

Hr. PARDO (Malta) suggested that the dis~eement on the paragraph should
be settled by deleting the words "the effects of the provisions adopted at the future
Conference on the law of the sea on the earlier multilateral conventions on the
subject", as the representative of Turkey had originally suggested.

It was so decided.

Paragraph 40 (new paragraph 47), as amended, was adopt~d.

Section III (A/AC.138/SC.II/L.13/Add.1)

~agraph 41 (new ~aragraph ~)

Hr. AB:Q!L-HAr'1.tD (Egypt), Rapporteur, referred to an ··amendment which had to .
te !U,;dt1 for technic:~l r(.asons. In the English text, the second sentence should
read: "The approved'list is hereby transmitted: to the Committee".

It was so decided.

Parwan.h 41 (new para,graph 48), as amended, was adopted•
. .
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•
Paragra.ph 42 (new paragraph 4,2)

Mr. NJENGA (Kenya) suggested that the word "aBreed" at the begirming of
the paragraph should be replaced by the word "proposed". number of delegations,
including his own, l.ad considered that item~ 6 and 1 were separate items.

There follovled &"'1 exchange of views, in which Mr. MOVCHAN (Union of Soviet
Socialist Republics), :Nr. STEVEUSON (United States of America)t Mr. EVENSON (Norway),
Mr. KUMAGAI (Japan), Mr. BLAEHR (Denmark), Mr. KEDADI (Tunisia), Mr. PA1IDO (Malta)
and Mr. SHITTA-BEY (Nigeria) took part.

.
Thereafter, ~Ir. STAVROPOULO (Under-Secretary-General rCT Legal Afrai~s,

United Nations Legal Counsel expressed the view that the discussion' was point1ess,
since items 6 and 7, by their ver,y nature, would have to be treated simultaneously.

. .

]11"•• SHITTA-BEY (Nigeria), tIr. ZCYrIADES (Greeoe) and Mr. BOZH1LOV (Bulgaria)
thought -that it would be better to delete paragraph 42 altogether, in view Qf the
opinion expressed by the Legal Counsel.

.
Mr. STEEL (United Kingdom) pointed'out that the paragraph recorded a

compromise which the members of the Sub-Committee had reached, after much dif~cult.Y.

a few days earlier, and which should be reflected in the report.

Mr. NJENGA (Kenya) said that he would accept the Rapporteur';s tert in a
spirit of conciliation, but his delegation still felt that items 6 and 1 were
separate items.

The CHAIRMAN assured the representative of Kenya t!'lat his statement would
appear in the record of the meeting. He suggested that parC!8Taph 42 should be
adopted as it stood.

Paragraph 42 (new paragraph 49) was adopted.

Paragraph 4i.lnew, pt ragraph 50)

Paragraph 43 (new paragraph 50) was adopted.

Paragraph ~ (ne", paragraph 51)

11r. TELLO (MeXico) requested the inclusion of the following sentence at
the end of the paragraph: "Other delegations pointed out that the reservations in
no way affected the provisions contained in paragraph 3 of the explanator,y note of
the list".

The Mexican amendment was adopted.

Paragraph 4.4 (new paragraph 51), as amended, was adopted.
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Section IV (A/AC.138/SC.II/L.13/Add.l)

Paragraph 45 (new paragraph 52)

Paras;raph 1l2...!.:1ew paragraph 52) ,..,as adopte~.

A/AC.138/SC.II/SR.41

I

l

Section V (A/AC.13S/SC.II/L.13/Add.l)

Paragraph 46 (new paragraph 53)

Paragraph 46 (new paragraph 53) was adopted.

The draft report of Sub-Committee II (A!AC.138!SC.II!L.13 and Add.I), as a whole,
as amended, was adopted.

CONCLUSION OF THE WORK OF SUB-COMMITTEE II FOR THE SESSION

l:.fter the usual exchange of courtesies, the CHAIRMAN declared that
Sub-Committee II had completed its work for the current session.

The meeting rose at 10 p.m.
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