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In pursuance of Rule ¢C of the Rules of Procedurcs of the Conferencs, .1
the Sdoretarlat circulates horewith wrltten statements submitted by SPeClallzg&
figencies -and Intergovernmental Bodies invited to send observers to tn

Conference.
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B. WRITTEN STLTEMENTS

1. 4SL.N-AFRICLY LEGAL CONSULT.TIVE COMITTEE
Transmitted by a lettor dated 30 Janﬁary 1966 from the

Secretary of the Committec
IRTERII! REPOAT OF T COMMLTTREER .

The Draft .articles on the Law of Treatics as provisionglly draim up by

the International Law Commission at its Fifteenth Ssssion werc placed beﬁ'oreu
the Asian—~iAfrican Legal Consultative Committee at its Sixth Scssion held in '
Cairo in 1964 under the provisionms of Article 3(a) of the Committee's Statutes
rcad with clause 5(a) »f Rule 6 of tho Statutc;ry Rules. Lfter a general
discussion on the Dralt "Lrtiolezs, the Committes at- tﬁat Segsion had decidoed that
tha Seoxjetariat should prepare a Study on the Law of Treaties ‘irﬁéluding; the
QJlestion'of accession to general mal tilateral conventions taking into account
the specific questions that were raised by the Delegates in the course of . .
deliberations at that Session, ~ The Committee further dacidgd to request 'i;he
Governments of the particdipating countries to communicate their vicws on the
Draft Lrticles on the Law of Treaties drawn up by j:hc; International Law
Commission to the Secretariat ‘of'the Committee, The Committee also decided
that priority should be given to this subject and that the same should be placed
on the agenda of its next Session, | |

2. In accordance with the aforesaid direcctive, the subject was _plaoéd. L)n the
agenda of the Seventh Sessioh of the Committec held in Baghdad in 1965. _At'
that Session the Committec appointed a Special Rapporteui',to prepare. a reporf
for consideration of the Committoe. It was decidoed that the subject ‘I'Je,j_l:aken
up at its noxt Session with a view to formulating proposals and sugg@étioﬁs
from the Asian-African viewpoint for consideration of the International Law
Commisggion. The Special Rapporteur of ‘bne, Committe‘e (Dr.. Hasan _Zaka.ria) was
requested to prepare a ‘report on the spe‘oi‘fic points arising out of the

International Law Commission's Draf't on the gubjcot which required consideration
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from the isian—Llrican viewpolnt. The Spoeial cortour of the Committee

attended the Seventoentn Seszion -1 tne Interastional Lz Comwnlssion where the
1

Draft Jrticlos on tuc Law of Treatics were {ing

3. The Report prewvsrsd by Dr, Hasan Zakaria, Specizl Rapportour of thae Cowntmo

was placcd before the Committec ot ifts Lighth doueion, The Committec was

informed at that Ssssi o that fas Commission concluied its vork on the Law

of Treatics and that the initzd dations was corglisring the qusation of
convoking a Confercnca of Plenmipotsntiarics to meet in 1 yoar 1963 with a viey

to drawing up a multilatzrzl conventinn on ths 21 the Law of Treaties.,

The President of tic Internatiznzl Luw Couwsis . Dr. LI, Yasscen) who -

Coumittce %o consider

the subjeet vrgently and formulazte ifts views before ths Confirence of the

Plenipotantiaries met to congider the gquastion, Tasing rote that the

provisions of Article 3(z) of the Statutes of ths Comsittos contemplated that

the Committee should consider t.c rzvorts of the Conmission and make

racomme ndqtlong thercon to the Governments of the participsting countries, it

uestion as a4 priority item

e

was deocided that tho Co.mittoe woull foleo uyp tuls
during its Ninth Scssion. It alse aypointed Dr, Sompon. Sucharitkul
(Thailand) as Spocial Rapportour to prepar:. a ra ort for conaideration of the

Committes.

4. The Report of the Spocial Rajportour togothor with o Zrief preparcd by the
Secretariat has been placad belors ihe Committac for cnaideration at this
Session. In the Brict arerarcd Ly the Scercetariat, the rolevant background

material, including the evelutisn of the Drait Lriicles rrom its earlisst fo

the final stages in the Intern ticnal Lav Joumiusion ins been set out. The

views expressed by . —arricean Joubors of tho Commission; during consideration

=

of the law of treati:s by the Inicrnational Low Commission itsell and the

opinions of tihc Delogates of Asisu—.ifricwn countrics 1o the Sixth Committee of
£
L

tie United Nations heve also been made available 1o

R
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jthls Commlttoo. The Secretariat in its Brief has indicated as many as 35
ip01nts whloh requlro con51derﬂt10n of the Committee with regard to the Draft
‘thlclos drawn up by the Internatlonml Law Comm1551on. The Delegates presenf
at this Segsion have also hrought up certain other po*nfs fér congideration of
the Committec.

5% The Committee at this Scssion has givon consideration to this subjoct and
‘has decided to focus attention on certain questions with the object of assisting
the Govérnments of the participating countries to formulate their views on the
subject, J

6. Due to lack of timo at its disposal it has not been possible for the
fommittee to examine all the aspects. of the various Draft articles. Having
'regard to the urgency of the matter and its importance to the countries of the
hsian African region, however, the Committee has decided to draw up this
‘Interim Report and to submit the same for consideration of the Covernments
ﬁonfining itself to some of thoe more important issues.

T« It has generally been agreced that the Committeo in drawing up its Repori
should indicate in a geonoeral manncr tho points which require consideration of
the Conference of Plenipotentiaries and that it would refrain from suggesting'
any text by way of amendment to the 4rticles as that would be really a mattor
for the Drafting Committee appointed by the Conforcnce of Plenipotentiarics.

8; The Committee's comments on the Draft Articles preparcd by the International
‘Law Commission are gi%on in Annexure I to this Report.

' 9, The Committee had the advantage of the presence of H.B., Dr. M.K. Yassoen,
Member of thp Internationai Law Commission who rendered greatiassistanoe to the
Committee in\its discussion on the éubject not only -hy cxplaining the object
behind the particﬁiar articles which were under discussion in the Committee but

also by expressing his porsonal views as an expert on the points which ragquired

clarification. Tho Committee wishes to place on rocord its #doep appreciation

and. thanks to H;E. Dr. M.¥. Yasseocn for his assistance in the deliberations of

the Committee on this subject.
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lO.‘ The Committcc wishaes to take this opportunity to cxpress its dcep
appreciation of the monumcntal work dons by the International Law Commission
on this complex subject and to state that the few comments which the
Committec has mado are to express the views of tho members of the Committee
on some of the aspccts.

(C.K. D.PHT.RY)
Preosident
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Annex I

Comments on the draft articles prepared by
the International Law Commission

Participation on gcnoral multilatceral trcaties

The majority in thc Committce considers that the right of evéry Stafe'io
v'paftioipafe in general multi-lateral troatics is of vital importance t§ the
progréssive development of international law. General multi-lateral treaties
concern the international community as a whole. If intarnitional law is tc be
in keeping with the real interust of ﬁho internztional community and if
universal acccpiance of the progressive duvelopmunf of‘this legal order is _
desiratlc, thon the perticipation of cvory member of the community is cssential.
The majority in the Committ:e, thercfors, congidors that the Artieles on the
Law of Troatiecs should contain a provision rsgarding participation in general
milti-lateral treatics. |

One Dblegate, however, holds that in.yiew of tk. principle.qf.fréedom of
contract and the exisfing praotibe or thé international<conferenées held wnd.r
thé auspices of tho Uni ted N-tions and the possible complic:tions that it may
imply, i1t would be better that th; draft artlcleshbo gilont on\thié point.

- Articic 5 |

The Committce is -f the opinion that paragraph £ of this srticle roguires
‘reformulation to includc within its séqpe not oniy the units of a federation
but all kinds of unions of States.:“Itg'tthefore, suzge .ts that paragraph 2
should incorporate the following principles '

In case of unioﬁ between States, the copacity of Momboer States as well

as the capacity of the units of a'Federal State o cqnolude troatios will

he subjoct to tﬁo respective constitutional provigsions of that union or

the Federation. . | |

Articls |

The mdjofity in the Committ.e ie of the opinion thét_this.articlc'éhould |
be amended so as 1o include 2 provision to the offcot thet confirmation of +the
act performed .ithout authority éhO“ld be made within a'reisonable timce This
iS suggested with a view to reducing any possibility of abusc. The minority
hag, however, no objection to retention of the present textéof articlg T pf the

International Law Commission's Draft.

1
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Articles1C and 11

The majority in the Cbmmittoa considers that there is a lacuna in these
provisions a&s no provision kas bsen madc to cover cases which do not fall ¢l thor
within article 10 or within articls 11. It is #vlt thet such cascs are
cénsiderabl@ and that . provision should be maudc, if possible, hy linking up tho
two articles to covsr casos which zre not covercd by the prosent text of +these
articles.

The majority is also in favour of the dclstion of the words "or ves
expresscd during the negotiotion" in articlo 10.1(c).

The minority in the Committic is in favour of rctention ol the present
text of the Draft Articles.

Articlo 19

The Committee considers this article to contein a now norm of international
1av which could ha supported as progroessive development of intcrnational law,

The majority in tho Committ:c is, however, in favour of delectiun of
olause (a) of this article as in its view the objcct of 2 propossd treaty might
not he elear during the progress of negotizitionz. Bome os the dolugntions are
of the view that a provision like cliusc (a) ot this cxrticle may hamper
negotiations for a treuty. v

Some membuers, ho.ever, wrc ia favour of th retention of the present toxi.

Articlea 27 and 28

The Committee discussed the provisions of thosc tu.o crticles in grect
detail. There wos somg diffarence of opinion in the Committes in regard to how
the jucstion of intgrpretation of trzatics should be & prozched. Thore wos on
the one hand thosc who considered the task of interpretation to be the
elucidation of the text of a tre-ty and on the othor those vho hold the viow

- that the discovery of the true intention of the parties to be the paramount
function of intirprotation. Onc vicw oxprosscd was thit the provisions of those
ar?ioles do not sufficently tzke into account that the main aim of intur ratation
is to look for the real intontion of the partiecs and that th. o articlss ghould
be suitably modified to bring out that position. Another view that 'proparatory
work" as & sourcc of determination of real intention of the purtice should be

included in Article 27 so as to make it & primary means of interpretation and
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: that this source should not be assigned a sedbndary'plao@ in Article 28, A

| suggestion was, therefore, made for assimilation of Articlc 28 to Article 27
as a new suk~clauss (d) to clause 3 of Articlec 27.

‘ The majority whilst appreciating that it is basic to the whole process of
Y interprotation that tho goal should bo the ascertainment of the true intontion
; of the parties concludos that the primary emphasis should boe placed on the
f'intention as ovidenced by the toxt, that 1s to say, théiaotual terms of tho

; treaty and that it vould not be eithor necessary or dasirable to state

? specifically in article 27 that the object of interepretation 1s tho discovery

} of the intention of the parties. According to the mejority viow, this is

manifest from the formuletion of the general ruls in clause (1) which is a
sucoinct statement of th. essentisl rule. They feel that by the furthor
elaboration of that is moant by the expression "the text" in clausc (2) and by

the indication of additional sources of interpretztion in cluas s (3) and. (4),

' the International law Commission's draft has token full account of the paramountey

of tho element of intention. The majority, therefore, is of the opinion that

the draft rules of interpretation as formulated by the International Law
% Commission arc quitc adcquate to the ascortainment of intention and are an
Zinherent body of rules emphasizing the unitery char c¢ter of the interpretative
process. The majority is alsc of the view that the distinction contemplated
in Articles 27 and 28 should he maintaincd. They feel that a formulation of the
rule which doss not struss sufficiently tre primacy of the text in relation to
- the extrinesic souﬁ:es of interprotation would tend to considerable uncertainty
;and that there should be no rcom for recourse 0 preparatory material 1f the
%textual reading establishes a clear meaning in zccordance with the rules
specificd in Article 27. The mejority is further of the view that though no
rigid distinction is possitle ond that a nexus exists botween the several sources,
it is unable to accord preparatory materizl a parity of status with thc primary
criteria mentionsd in Article 27 and is of the opinion that the two articles
should be separate and distinet.
' Articles 30, 31, 32 and 33

The Committeoe oonsidered'the provisions of thils group of articles which

‘deal with the rights and obligations of third States. The majority in the
Committce is of the view that Article 32 be amended by .dcletion of the words

L”and the State assents thereto. Its assent shall be presumsd so long as the
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contrary is not indicatcd" and swbstitution therefor of the words "and the
Stute has expressly consented thereto'. The majority is also of the opinion
that Article 30 bhe amended hy intsrpolation of the word "expross" hefore the
word '"conscnt''. The majority is of the opinion that 2s in the case of
owligations the cxpress consent of such third State should be a condition
precedent to the crontion of a right zlso. . hatever may ne the truc position
in fogard to stipulations for the bunefit of a third party in systems of
ﬁunipipal law, in International relati.ns, thé express conscent of such third
State should he requirud oven in the casc of th. confesrmsnt of rithts
consistently with the principle of sovereign cquality of States. The majority
feels that suck < reguircement would also reducc z2ny uncertalnty in regard
to the quesgtion whether 2 third Siatc has & sented to the confurment of the
right and insisgtence of such consent by the third Stite or Sbates would in
tha dasa of multilataral treatics tend to the offective participation of all
States in treaties of a low-making char:cter. The majority is also of the
view that if express congent of tho third Stote is stipulated as a
regulrement it would help to reduce the danger of the creavlion of righte which
carry with them contin-ent o*ligations to -hich such third Statc may well be
decmed to have asssnted by its silsnce.’

Thé minority, howevor; is of the view that the draft articles as drawn
ﬁp by the International Law Commission arc adeguate.

 article 37

A view was expressed in the Committcs that the moaifications
contemplated in Article 37 should bs in writing so as td obviate any
; uncgrtainty. The majority; howsvor, was in favour of the provision as in
the dralft articlos. '

article 38
A view was.expressed in the Committse that this article should e

delatcd as subsequent practice wes too vagus and uncartain a criterion for
modifioation of é tiaaty. Another view is that therc could bs no objection
+o accepting this article as in the present draft with the clarification that

the "parties” in this article meant all the partics to a troenty. A third view

was that there was no objection to ths present toxt as in the International

Law Commission's draft.
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The principles contained in this article was gensrzlly found to be
acceptable to the majority. A delegation was, howevir, of the view that the
word 'only" in. paragraphs.l and 2 of this article should be delected. -

| ' Article 43 - .

The Committec considered the provisions of this article in some detail.

- The majority was in favour of retaining the article as it is. 4 view was

however expressed that the provision of Articlce 42 as drafted might lsad to
practical difficultics, and therefore should bs brought in consonance with

the principle embodied in .riticle 110 of the United Nations Charter.

~Moreoven, it was suggusted: that if thoe Committee retains the principle adopted

‘An Article 43, the cxpression "constitutional law" be substituted in place of

the words "intsrnal law'. . .
~ Articlus 46 and 47

~One delegation was in favour of deletion of thesc articles as in its

view the provisions of these articles bring in zn clement of doubt in .the
logal security and order. In the view.of the delegation the provisions of
Article 47 in regard to the concept of corruption were too vaguoc. |
Articls 49
The majority in the Committce is in favour of the addition of the vwords
"or by economic or political pressure” at the cnd of the article. The
minority is, howevei, in favour of the rotention of thy articlo as in the
draft. -
Articls 50
Whilgt thgvmajority h;d no objection to the present draft being retained,
one delegation expressed the view that this is ono of the oonoepts which may
cause disputo in its application. In the wview of the delegation it was
desirable td designate or vstaiblish a body which is investud with standing
competence to pass objective and purely legal judgments upon such disputes
whén they have not bceﬁ solved through diplomatic negotiations or some other

Pcecaceful moans.
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Artieles SQﬁénd 59

One delegation was of the view that thewse articles should he 80

formulated as to provide a safeguard againgt situations in which the
destrustion of ths object or a chaﬁge in the fundaman+tal oircﬁmstahces‘is
brought about by thu voluntary aot of the party itself,
The meJority in tho Committee is in favour of thb addltion of the words
5”suspension 61" before the word ”soverance”. A mlnorlty of one is of the
op1n10n that the addition of the:¢ words is supbrfluous. \ |
A’éenéral comment on the dr:ft articles made by one delegafidn is that
there are quite a few provisions in the drift articlas whiéh'cdntaiﬁed'as is
admitted by the commentary of the Inte Tﬂdtlonul Law Commlas1on certain u
concepts +hich may cause dlsputesiln-their application. The delegation
- considercd it desirable to dcs1gnate or astab. ish'appropribte bodies or
authoritics invested with standlng comp tence to resolve such dlsputes in

» a purely obaectlve and lcgal mannor'.

(C.K. DAPHTARY)
. 29-12-1967. '
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. R Annex IT

Resolution No. IX(15) adopted at the ninth session of tke
‘Asian-African Legal Uonsultative Committeec

CONSITERINC THAT under Article B(a) of its Statutes one of the functions of

this Committse is to consider tha’ rpports Af the Intclnational Law Commission and

to makb recommendations thercon to the Gowrermments of ihe partlcipatlng
countricss. ’

CONSIDERINC THAT the Intornational Law Commission atb lts Bightecnth Session
had finaliszed 1ts report on the Law of Treaties:

CONSIDERINC THAT the Committoc at its blohth Session had docided that it
should oon31der tho draft artlclbs on thc subjeét of the Law of Treaties, as
adopted by the Commi551on, with a view to formulating proposals and suggcstions
from the Asian-African point of view for conmsideration of the Gevermments of the
participating countricss :

CONSIDERINCG THAI the United Nations have taken a dccision to ccnveke a
Gonfergncekof Plenipotontiaries to moet in March 1968 and also during the carly
part of 1¢6Y to draw up a multilateral convehtion on the subject e¢f the Law of
Trecaties on the basis of the draft articles propared ty the International Law

Commissions r

AND CONSIDERING that 1t is of 1mpurtanoe to thu Govprnments af the partici~

Pafing countries tv formulate their viows on ‘the draft articles prepared by tke
International Law Commission before the Conference of ‘Plenipotentlaries 1s held
and thﬁf 1t is desirable for this Committec to assist the Govornments in this
méttcr by expressfﬁ% 1tg oonsidcrcd views on the sudbjects '

AND CONSIDERING tho. urgency of the mattors

THR COMMITTEE DECIDES to draw uf an interim report in

a0 ™~
the form of comments

on such of the articles drawn up by the Interndtional Law Coimmission as in the

Conmitteo's view requirc special consideration of the Governments cf the

participating Statoes:
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THE COMMITTEE DIRECTS the Secretarliat-to submit the Intorim repcrt of the
Committee td“thU“GUvarnmpnts~ﬁf"jhe papticipatingfcéunt:ies;and«algo to place
the report at the aiEESEEi*df'fﬁé‘&&iéga¥éé“€f”the Lsfan-African cownbrios
attending thc Confsrence of Plenmipotentiaries en the Law of Troatieoss

THE COMMITTEL ALSC DIRECTS that a copy of this report be sent to the United
Nations under Article 3(&) of the Statutos ef thoe Committee with the requost that
it be plaood‘bofore the Conforcnce of Plenipeotentiaricss |

THE COMMITTEZ DsCIDES that this‘subjact he placed on th&_agenda of its next
Session as a priority dtem for its.final considcration par%iculafly on the perints
that may arisc in the coursc of deliberations in the Confersnco of Plenipoton—
tiaries during its>1y68 Session so as to snable the Committce ﬁo considér ahd
recommend on those points for congidoration ef the Govornments kéfzre the second
part of the Conforvnce of Plenipotentiarics is held in 1969: |

THE COMMITTEQ FURTHER directs the Secretary in opnsuiﬁation with the Liaison
‘ Offiders to takc apprepriato steps to nominate an Observer on behalf eof the

Committee to attond the Conference of Plenipotentiarics.

2. COUNCIL OF LSUROPE

Transmitted by a lotter dated 21 Fehruary 1968 from
The Secrotary-Gennral of the Council

r

- This momorandum contains the ohscrvations of the Secrctariat Gencral of tho

Council: of Burop® on a cortain numbcr of Articlus of the draft en the Law of
Troatios, dramn up Wy the Intcrnational Law Commissien of the United Nations
(Réf. A/6309/Rev.1).' These nbservations taks into accomnt baeth the practice of
the Council of Burepe concorning tho}elaboration of Conventiuns and Agreomenté
botwoon its momber Statos and the practioc of tho Seoretariat General of the

Gouhoil ¢f Europc as depasitoryAcf the said Conventions and Agrocments.
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Article 4. Treaties which.are constituent instruments of internatioral
crganizations or which are adopted within international
organizations

1. As regards thc scope of application of this proviéion,’hn prnblem scems to

arise concerning tho constituent instruments of internatioral crganizations.

However, this is not the casc with rospoct to tke "treaties whioh are adopted

within internatiosnal organizations". The International Law Commission declarcs

in point 3 of its oommontafy ad Article 4, that these terms mre intended "to
oxeludo treatics mercly drawn up under the auspibcs »f an organi;atibn or through
use of its facilities and‘fp confine t:e reservation to treaties the text of
which is drdwn up and adopted withi: an organ of the organization®.

Nevertholess, neither Article 4 ner Article & af the draft, which lays down
voting‘rulés applicabdle to the adoption of a text of a truaty, contain a defini-

tion of the térm "adoptaed". The commentary ~f thb:Commission concerning Article 8

spooifies that it concerns a docision "ky which the formm and content of the

- proposed truaty are scttled", without implying the consent of tho States “concetned

$5 be bound by the treaty (cf. Observations ad Article 8 below).

In this oonnbx1on, 1t should be noted in the first place that the'practice
of 1ntornatlonal organizations in "mettors concernirg treaties Tetween ‘States
concludad w1th1n thuir framework is varied due to the different 1ega1 structures

of thuso organlzations. Consequuntly, suppesing bVLn that the terms cmploye& In

Articlu 4 of the draft c¢f the Intcrnational Law Commission clearly express the
meaning attrlbuted to them hy the commentary of the Commips10n, ‘the applicatlon‘b
of Article 4 to a certain category of “trcaties might always Le doubted.1 Thus,
the Conventions and Agrecments concluded Within'tho‘Ccuncil'af Europc, numbering
at pr@sent fifty—four,.afu in genofdl elab;rated by Committecs of experts estal—
lished by the Committee of Ministers by virtuc of Articly 17 of the Statute of

the Council of Europa; and arc the subject of a decision taken by the Committee
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of Ministers and a.med at sottling the toxt pe varictur of the 1nstrumbnt an&

at oponing it to the signature by member States of the Counoll Theso
Convontions and Agreomonts are thus certairnly clabkerated within organs of the
Counoil of Hurope; 'hoqucr, the final docision taken by the Committee of
Llﬁlotbrs is not CXPROSS sly termoed ”aaoptlon Mevoertheless, as tho scope andf i
the mcaning of this duclsioxn seoms to corrospond gxactly to the signifiéﬁtion‘
given hy the International Law Commission to.thc term "adoption’ (of. Obéervatim
ad Articie 3 helov), the ohservations of the Sceretariat Gereral of tle Council
of Europc concerning the following draft AI+lCle of thc Commission are based
on the hypothesis that the said decision can To assimilated to an "adoption!
in the meaning of the draft.

~In the second place, it should Tte pointed out that the prescnt werding ~f
Article 4 limits its application to trecatices adopted W1th1n the organlzatlon and’

oxcludes. trcaties whick have hucn plaboratbd under the aus plCGS of the

organization without »cing dravn up and adopted. by aa organ of the organization,j

fer ingtance, by an intornatiornal confercnco convoked 'y the organization.
'Acoordlng to the commentarv of tke International Law Commission (p01nt 3, ad
Article 4), thls limitation alms at ¢xcluding the treatics which have only weon
drawn up within an internatiornal organizaticrn recause of tho opnvenlenoe of
using the sarvicacs and faoilitieé provided by the organimation. But it secems
te he difficult +o délimit prceisely the troaties distinguished in this way by
tho dommission. Furthermere, this distinction Las scmo drawkacks, particularl
as rpgards the rules applicable to the carrying out of tre work of the said
international conference, rules which it skould tc possible to ustahlish vy the
competont argan of the organlzatlon Wthh hzs convoer Ihu conferbnce,
similarly, the functions cf the dup081tary should be govarned by the seme rules,
to Be cstadlished Yy the competent organ of the organization, wl.ether the trogty

has been elabnrated within the organization or only dcp951tod therew1th-
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In conclusion, it seems advisabdble to clarify the pro&ision of Article 4,
particularly in order to define the tefm ”adopted” (a definition which could
eventuélly be included in Article 2 of the draft), it being understood fhaf
the new wordiﬁgkshould take into account the different legal structures of
international organizations as well as the need to ensure a certain
uniformity of the rules governing the treaties concluded within their
framework and deposited therewith.

2. As regards the "relevant rules of the organization", to which, under the

terms of Article 4 the application of the Articlns drawn up by the ;

International Law Commiésibn is subject, the follqwing.comments might 56

made 3 _

(a) The wording of this provision implies a subsidiary application of
the articles of the draft of the International Law Commission in all
cases which ére not covered by a rule of the organization. It shounld
however be spécified that the "relevant rules of tho organization"
comprise both the already existing rules and those which might be
egtablished in the future. '

(b) The majority of international organizations apply, in addition to the
constitutional rules and regulations governing the treaties concluded
within their framework, a certain numberlof‘ruleé and practices ‘which,
without being laid down in a legal instrument, have guided in the past

.the activity of their organs in elaborating, administratingVand
implemenfing those treaties. As fhe-scope of Article 4 in its present
-form_is not clear, it might be advisable either to specify that it covers

Orllym'légally binding rules which are adopted and applied in conformity

with the constitutional rules and regulstions of the organization, or

preferably to modify its wording in order to take into account in an

explicit way the practice of international organizations.
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In the case of the Council of Europe, the Conventions and Agreements’
concluded within its framework are a+t present governed by the following

constitutional rules and regulations:

(i)  Statute of the Council of Jurope, Chapter IV (Committee

~of Ministers: composition, powers, veting rules);

(1i) -Resolution of a statutory character, adopted by the
Committee of Ministers in May and Augus% 1951 (powers

of the Committee of Ministers, Partial Agreements);

(1i1) Fules of Procedure of the Committes of Ministers and for meetings
of the Miristers' Deputles (voting rules), in the light of the

subseguent practice of the Committee of Ministers.

Purthermore, it is advisable to mention +he 'Model Final Clauses

of Agreements and Conventions elaborated within the Uouncil of Burope",
approved by the Committee of Ministers.in 1962 and4containing the

téxts of the final clauses of the Ag;eements, which can he signed
without reservation as to ratification or acceptance, and of the
_Conventidns réquiring ratification or acceptance. As these clausesv
i are destined fto be 1ncorporated withiﬁ-#he‘Conventions and Agreements

| qoncluded.within the Council of Burope, they will rule out by this fact

j the application of contrary provisions of the draf+t of the International

Law Commission. Therefore, the model clauses are not, properly speaking,
"relevant rules of the organisation'. However, they might give an

indication of an established practice of the Council of Burope, which in
certain respects is not in conforwmity with the solutions proposed by

the draft of the Commission.

Article 6 Full powers to represént the State in the conclusion

of treaties

1. Under the terms of this Articles full powers are necessary, amongst
others, "for the purpose of expressing the consent of the State to be

bound by a treaty". As regards ratification, acceptance,_approval.and
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accession, mentioned in Articlss il and 12, as means ol expressing this
consent, it has to be taken into account that these acts do not signify
the deposit of the instrument in which they are contained, but mean,

in conformity with paragraph 1 (b) of Article 2, "the international act
g0 named whereby a State establishes on the international plane its
congent to be bound by a treaty'. If this act haé been signed by the
lead of State, the Head of Government or the Minister for Foreign |
Affairs, no confirmation of their capacity to represent the State is
necessary /Article 6, paragrapi 2(a)/. Jonsequently, the person who
deposits the above-mentioned instrument does no$ need to be invested
with full powers. This rule is in contormity with the.practice of

the Secretary General of the Council of Jurope as depositary.of the

Zuropean Treaties.

2. As regards the signature of a treaty, Article 6 contains rules on
full powers only with reggwd to the expression of the consent to be
bound by the treaty (Article 10), and to the authentication of the text
of the treaty (Article 9). The signatures wiuich have neither of-these
two meanings, that is to say, deferred sigmatures with reservation in
respect of ratification; and which make up the large majority of the
cases withih the practice of the Council of Europe, are not covered

by the said Article 6. This lacuna is the consequence of the decision
taken by the International Law Coummission, not to deal separately with
the institution of thevsignature with reservation in respect of
ratification etc. (cf, Commentary of the Commission ad Article 10,
point 2, in fine). It mizht e advisable to review tnis decision in
the light of the fact that this practice, especially in the case of
deferred signature, might not be assimilated to the authentication of

the text of the treaty (ef. Observations ad Article 9 below).

3¢ The rule laid down in para raph 2 (c) of Article 6 corresponds
to the préétice of tho Council of Zurope, according to which the

Permanent Representatives to the Committee of Ministers need not show
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full powers for the dbcision'relating to "adoption" (and authentication)
of the Conventlons and Lgreements concluded within the Council of
Europe. However, as .is statud in the observations ad A*tlcle 4 above9
it would be advisable to 1nclude 1n Article 2 of the drait a deflnltlon

of the term "adoption'.
Article 8 Adoption of the text

1. According to the commentary of the International Law‘Commission9
the term "adoption" signifies "settling the form and content of the
proposed treaty”“ it ig specified that "at this stage, the negotiating
States are concerned only with drawing up ths text of the treaty as a-
document setting out the provisions of the proposed treaty and their
voted, even when cast at the end of the nugotiations in favour of
adopting the text as a whole, relate solcly to this process. A vote
cast at this stage, therefors, is not in any sense an expression of
the State's agreement fo be bound by the provisions of the text, which
can only vecome binding upon it by a further expression of its consent

(signature, ratification, accession or ecceptance )".

Taking into account this dcfinition; it seems possible to regard
as an ”adoption of the text" the decision taken by ihe Committeé of
Ministers of the Council of Jurope concerning the draft Conventions
and Agreements elaboratﬁd and sﬁbmitted by +the Committéos of experts.
Indeed, tnls acclslon ig the outvome of an examination of the text
proposed uy a Uommittec of expelts, in autoorizing the text to‘bo_
opengd for 31gnature by the member States o. the Council-and in fixiﬁg;
as a general rule, the date of tnls opening for signature, t 1mplleS |
the a.reement of tie Committee of Ministers to consider the text of the

instrument concerned as definitive with rogard to its form and contentay

witaout, however, entailing the consent of the member States to e
bound by the treaty. In the li ht of the observations ad Articles

4 and 6 abpve, it would however bo advisable to include in Article 2 of
the draft, a definition of the term "adoption', with a view to avoiding

any doubt as to the meaning and scope of this act.
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2. In accordance with Article 4 of the draft of the International

Law Commission, the dscision so defined of the Committec of Ministers

of thoe Council of udurop.: is governed not by the voting rules laid’ down

in Article 8 of the draft; but rather by those whica the Committee of
Ministers apply in this matter and which‘are'determined by the provigions
of the Statute of the Council of surope (Artidle 20) and of the Rules

of Procedure for muetings of the Ministers' Docputics (Article 8), as they
are interpretecd by the subscquent pfactice of the Committee in their

application.
Article 9 Authentication of the text

1. In the practice of the Council of Zurops in troaty matters, there
is no special procedurc for the authentication of the text of a

Convention or an Agreement concludzd within its framework. Whoen the
text of a treaty has been positively decided upon vy thoe Committee of
Ministers, in conformity with the observations on Article 8 above, it

is considered as the text nc varictur. Tuis docision veing the last

étage in the procedurc of the elabo.ation of the Huropean Treaties, the
autuentication of the text is identical to -its "adoption'. Considering
that this practice is not poculiar to the Council of luropec, but is
followed by other international organizations and in international
confereﬁces, it might be advisable to include "adoption" amongst the

means of authentication of the text of a treaty.

2. Neverthcloss, the discovery of an crror in ths toxt as approved
by the Committec of Ministers of the Council of #urope, boefore the.
signaturc of the treaty, does not zive riso to the procedurc of correc—
tion previded for in Articlé 74 of the draft of the International law
CommiSSion. The corraction of such an error beforc the signaturc of
the t2xt is accomplished by a decision of the Committee of Ministers
under the same conditions as the dccision concerning the "adoption" of
the tuxt of the treaty. Thus, the "adoption'" docs not have the
conscquences attached by tho Commission to the authontication of tho

- text with rcgard to the coiresction of crrors.



A/CONF. 39 /7
page 22

3. Paragraph_2 of Article 9 mentions signaturs as = mcans of
duthcnticating ti tzxt of a troaty. Tn the casc of multilateral
trcatics, the signaturc docs not hicve this meaning unless all the
represcntatives having participatzd in the ncogotietion have signced the
text, immedictely or shortly aftsr its adoption. A multilateral treaty
whioh provid.g for daferrod signatures could not bs authenticatod by
this mcans,'bcéauSG it might entor into iorce ovan bofore signaturce by

all tho{ncgotiating States.

On the other hand, as a doferred signaturs cannot-imply authentica—-
tion of tho toxt, it is not coverad by anyg provision of the draft’ of the
International Law Cdmmission, unlzgs it is mad:z without rescrvation in
resp.ct of ratification etc. and fells for ﬁhis reason within thno scope
of Articlc 10 of the draft.  Tho signaturc subjcct to res:rvation in
respect of ratification <te. has, .owevur, a proper legal meoaning (for

instance: obligations in contrah.ndo of sigiatoriess rights of

signatories; provision.l ¢niry into .orcc of a trcaty which hes boen
signed but not yot ratiiicd cte.), waich it would bc vorthwhilc to
cover by a spccial provision of an international Uonvintion on tho law

of treatics (of. obscrvations ad Article 6, soint 2 above ).
Article 10 CJonsent to be beund by a trcaty -xprcssed by signature.

Article 11 Consont to be bound by a troaty cxpresscd by ratification,

acceptance or approval.
Article 12 Jonsaont to be bound by a troaty cxpresscd by accession.

1. In the practicc of tho Council of Europé in trnaty‘mattors a
distinction is made Lotween Agrecmonts which can be signed with or
without rsscrvation as to ratification or acceptance, and Convintions
roquiring ratification or acceptance (cf. "Model Final Clauses'').
Fuf{hormor., ratification and acceptance (or approval) must always be
preceded by sign..turo. As this practice 1s exprossly provided for by

clauses includecd in tho Conventions and Agreoments,; no problem will

arise in this respoct from the draft of the Intcrnational Law Commission.
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Nevcrtheless, in coutradiction to the draft of thc Commission whore
no distinction is mado bztween tnc differcnt means of exprossing the
conScnt.to be bound by a ircaty with regard tc the gqualifications of a
State to become a party o the treaty, tho practice of the Council of
Europc confincs the signature and consequently raiification and accept-
ance (and approval) to ihe muwmber States of tho Uouncii, whercag accession
after the entry into force of tho treaty is, in genc:al, open only to
non-member States of the Council.  According %o the terminology uscd
in tho dref+ of the Commission, this muans th.t asigrzturc and ratifica-
tion are coafined to "norzgotiating Statves's +this cxpression means by
virtuc of paia:raph 2 (oﬁ of Articlc 2 of the draft, the Statos “which
took part in the draving uv and adopiticn of the toxt of *he treaty”.
Indecd, '"tho adcpiion' of lonvonticns and Agroamonﬁs concluded within
the Council of Jdurowe is deecided by the Committcc of Ministers of the
Council in which only member Statos wroe vepicscatied; othor Statoes which
might havs talon part in the work of comniticse callod upon to draw up
the draft Convenvions and Agroements, do not take part in this "adoption"

and arc coaszoucntly not %o he cenzidered as "nogotiating Statns

furtherwor, Witk the oxoepsion of a “malL nunber of troatics which
are opencd only tc the signaturse by mcember Statss of the Council of
Buropo (90nv¢ntimn for the Frotecticn of Humzn Pights and Fundamcntal
Freedoms and :ilitional Profocols, Huropcewn Sccicl Charter, fLuropean
Convention on DgtaollﬁhMPnu, Surcpean Convention fox the Feacoful
Scttlemuznt of Dispates, Muropcan Coavention on the Bstablishment of
Companies), the pessibility oir Locoming & party by wad of accession ty a
Couventicn or an ﬁ;* vemant concludcd within the Council of Zurope is in
goneral dotcimined by provisions contained in the inal clauscs of the

said instrumonts wwich lav down the conditions ond procsdures of such

an accossion.  According to those provisions tao Convontions and

Agrooments cencludced withia the Jouncil of durope might be classificd

in the following weys
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(i) Uonvontions ond Agrocmeats which erc opon to sccossion by
non-member Stetes which arc invited tc cecede by the Committoo
of Ministcrs, or which hav~ obtainced thc provicus agreement of
this Committco. In certain casss this possibility is limited
Buropcan non-momber Statcs, in othor cascs it is cxtended to
all the non-uwcwmocr States vhatever thelr googrvaphic situation
may be. In the latter casc soms instrumonte, howiver, raisc
a supplomenticy condition, suck as tho poriticinpation of the
Statc concernod to ancthor instrumont.

- The deocislon of ihe vommittec of iinisters is, in principle,
taken by & tvo-thirds wajerilys in somo cescs it has to be
takom by a vnaniwous votc by th: CGommitice or roguires the
unanimons &ag.osomoitt of the momber 3tatze wiich arc alrecady

partics 1o the Jdomvemition o Jsrocoment concerncd.

(ii) Conventions and sgreosmeuts which are cp'm to the acceossion of
ths non-mombor States which cnmply with ccriain material criteria
(Guropcar Staics, participatiun in &nothsr troaty or in another
“intornational crganisadicn, cie.), without voouiring a decision
of the Commitbtoc of Ministors.

Finally, it should be notedl that in 2]l sases accossion is possible
only af'ter tho catey Iatsy worce ovi the Converntior or fgrcocomont in
conforﬁity with ito provisions concoraing tho aumt-» o ratifications or
signatures without rescrveoticon recvircd toe tnls affLct. Thorafore, tho
laccession of third Stetgs cannct inglw ace the -ntyry into force of the

treatics acncorned.

2. It results from the rrocedings considorctions that the practice of
the Council of Suropa has entablished = complete system of rules goevoern-—
ing the possibilitv for States to buscome partics to Conventions and
Adgroomonts consludad within ite framswork and the extonsion of this

posSibility to Statecs other tnan those which have taken part in the
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negotiation of the said toxts. The draft of the Intornational:Law
Commission cocs not contain any rulc to this end (df.wCommentazy of the
Commission &d Article 12: (jestion of participation in a treaty), with
the exception of Article 12 relating to accession, which, without
limiting this procedure to States not having taken part in the negotiation
of the treaty concerned, requires, however, that accession by a given |
State has to be provided for as regards 'that State" either by the treaty
or the negotiating States or the parties to the treaty. Thus, Articles
10 and 11 relating to signature and to ratification, acceptance or ‘
approval do not contain any dcfinition of the States which have the
possibility of becoming parties to a treaty by means of signature,
ratification, acceptance or approval. Nevertheless; it is not likely
that one might set up this lacuna against the express terms of the - -
Conventions and Agreements concluded within the Council of Europe which
are only open to signature by member States of the Council. Moreover,
this lacuna could casily be climinztcd cither by an analogous formula

to that used in Article 12 or by adding the term "negotiating" to the

word "State" in the first scntence of Article 10 and 11.

3. Under the terms of paragraph (c) of Article 12 of the draft of the
International Law Commission, "the consent of a State to be bound by a
treaty is expressed by accession when ... all the parties heve
subseqﬁently agreed that such consént may be expressed by that State by
means of acéession”. Tais provision might conflict with the clauses
of some Conventions and‘Agreementéconclud¢d within the Council of Hurope
governing the procedure of accéssion. The question is thus raised
whether the provision guoted above'hés an independeht value besides the
pertinent clauses of the treatieslzgéragraph (al7. A positive answer
to that question would enabls the parties to over—rule_a hégative
decision of the organ which by virtue of the treaty is competont to
decide upon accession. Thereforc, 1t should be emphasised that
baragraph (c) applies only in the absence of a clause of the tfeaty

governing accession.
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>Article 14 Consent relating to a part of a treaty and choice of
differing provisions ‘

The practice of thé Council of Turope in treaty matters does not contain
examples of Convehfions which permit a choice between differing provisions
(paragraph 2), i.e. between alternative provisions which are mitually exclusive,
Hdowever, in the case of four anventioﬁs concluded within the Council certain
parts only of‘their provisions need be accepted obligatorily (paragraph 1),
that is 4o say, the Buropean Convantion for the Psaceful Settlement of
Disputes, the ﬂuropean‘Code of Social Security, the Suropean Social Charter
and ths Convention on the Reduction of Cases of Multiple Nationality and on
Military Obligations in cases of Multiple ¥Fationality. The provisions of
Article 14 of tke draft of the International Law Commission are not therefore
of direct relevance so far as concerns the practice of the Council of Zurope
in treaty matters.

Article 16  Formulation of reservations

The practice of the Councii of uropc in'treaty matters doeé n~t diffoer
from the rulss contained in this provision. It contains ecxamples to be
found in each of the thrse items stated in the zrticle proposed by the
International Law Commiasion.

(i) Certain Conventions and Agraeménts conclured within the

founcil of Jurope expressly provide that rossrvations are

not permitted or thet ratification, acceptance or adhesion,

or signature without reservation as %9 ratification, impliszs
the legal acceptancé of all thc provising of the treaty

(item a); thet is, for cxample, tho case of the Iuropean
igroement for the Pravention of Broadcasts Transmitted ﬁrom
‘Stations outside nations) torritoriss and of the TBuropean
Agreement concorning Programme Bxchanges by means of

Television Films. ' '

(ii)‘ In other cascs, specifiud reservations are oxpressly
authorised by the toxt of ths treaty (item b), for example,
the Inropean Conveniion Tor the Feaceful Settlement of

Disputes. zrtain Conventions such the Convention for the
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Protection of Human Rights and Fundamental Freedoms

and the Juropean Convention on Bstablishment only permit.
a reservation to ths extont that a law in force in the
territory of a party at the moment of signature or of

the deposit of the instrumesnt of ratification is not in
cwnformity with a particular provision of the Convention.
In this context it should he s%resscd that the recent
practice of the Cruncil of Burope is in the direction

of & systen of rzssrvation known as "megotiated

reservation'": the texts of tho régervation which are
alone to be permittcd are irgwn up during the drafting

of the Convention or the sgreement. These rescrvations
appear either in the actual'text of the Convéntion or
Agreement or more often in an Ainnsx thereto, and each
Contracting Party may declare that it will make use of

one or other of these roservations. This is the case,

for example, of the Turopecan Convention on Compulsory
Insurance against Civil Liability in respect of Motor
"Vehicles,; of the Turopean Convention on the Reduction

of Cases of Multiple Nationality and on Military Obligations
in Cases of Multiplec Nrticonality, and of tha urepcan
Convention providing a uniform Law on. Arbitration.  This
system of nzgotiated reservation is also provided for in
the '"liodel Minal Clausas! ZET. Article (e) relating to
sgreoments, snd (d) relating to Conventions/.
(iii) When the text of the Convention is silent on the question

of resecrvaticns (item c), it is acceptsd that they may

be made with respect to anv of the provisions of the
Convention or of the Agreement on c'mdition, however, that
these reservations are not incompatible with the object
and purpose of the treaty. In order to olarify the matter
in cach particular casc, the reservation is brought to the -

attention of the othar Contracting Parties.
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Article 17 secoptanes of and objoction t0 resorvations

In the praciice of the Jouncil of jurope, a roservation cxpressly or
impliocdly authorisad by thc *text of a Oomvention do2s nnt have to be
specially acccpted by the othor partins to it.
Jrtielic 18  Procedure rcgarding reservations )

(1)  4s ragards the coemmunication of rescrvations and gbjzctions thoreto,
it weuld be desirable te tshe into acsount, in the toxt of Lrticle 18 the
treaties foxr whicli a dopositary other than the Gevernzeat »f o State entitleq
t0o become a party to the tresty has h-en provided for, In thoss cases, the
communication should be transmi-tsd to the dapositary winn shall forward it +o
the other interasted States.

(2) By wvirtus of garagraph 1 of irticie 19, the communication shall
be transmitted to "the other States ontitled o become partias fo tho treaty".
This expression hsas nct been dzfincd in Lrticls 2 of the draft of the
International Law Commission, in many cases, it scems thzt it would be very
difficult to delimit the sct of 3tates belonging to this category. Under
thesa conditions it might be prefeorakic to montion the negotiating States only
and the other partiss t> thzs trsaty. Tais is nlso thie practicz of tlhe
Council of Durope in this mattor 1;?. "iodel ¥inal Clauscs®, lrticle (f)
relatin: to Convontions: "The Scorstary Guneval of ths Council of Turope
shall notify the mombor States of the Chrwmeil and any 3tate which has accoeded
to this Convention .....'7.

(3) In the practicc of the Council of “urope and in contradiction to
paragraph 2 of uirticle 18, a rossrv-tien mede whon signing 2 treaty need not
be confirmad when rafifying; reccpting or azproving tho treaty.

Article 19 Legal cffects of ragcervations

Under th: terms of tho ' I'cdsl Minal Clauscs" of the Conventions and
hAgrcuuments concluled withia the Jouncil of Turope, a pariy which has made a
reservation in respect of a provision of ths Convention or ..groement cnneerned
"may not ¢laim the application of tluit provision by another party” /firticle
(4) 3 rel-ting to Conventions/.  Nevsrthcless, ths other parties have the
possibility, in thoir rolatisns with the pavty which has formulated the

resorvation, not %o rely on ti» modification resulting from this reservation.




A/CONF. 39/7
page 29

secording t  tho prusent practice of the Council of “mrope, ths éppiiéation
of a reservation docs not tharsby entail the automatic intservention of the rule
of reciprocity, but only deprivss, on the one hand, the State which hes
formulatzd the ressrvation of the right to claim on the international'ievel

and in relation to tho other partics the application of tho provision to which
the rescrvation refers, and eon the cther hand, the other parties of tho right

“to raisc against this Statc the treaty oblijgation covered by tho said

reservation,
Article 20 withdrawal of rescrvations

- lccording to the praéticc of the Council of Turope, any party mdj at any
moment wholly or partly withdraw, by mcans of a declaration addressed to the
~ Secretary Gencral, a roeservation it has made. This declaration becomeé |
reffective as from the date of itsgreceipt by the Secretafy‘General [Ef, "Modol
Final Clauses", srticle (d) 2, relating to Conventi”n§7; |
Article 21 Sntry into force
The entry into force of the Canventions and ~greements concluded within
the Council of “iuropc is detormincd by the dispositions contained in these
instruments. Thus, accerding to the "Modol Final OlauSGS”, article (a) 2,
relating to Conventions "the Convention shall enter intc force three months
after the date of the deposit of the third instrument of ratification or
acceptance', ‘
article 22  Entry into forcc provisionally
The Provisionalﬁapplication is at prescnt provilrd for by throe
instruments arawn ﬁp within the Council of Wuropa - i.e. the»General Agre@mont
oh‘Privileges'and Tomnitice of the Council of ﬂurope'(ﬂrticle 22); the Third
Protocol +o this General .greemont (Lirticle 16) and the Convention on the
elaboration of a Turopean Pharmacopoeia (irticle 11). The first two of those
instruments have beenh put into provisioqgl application following signature, in
conformity'with‘tho constitutional requircments of the signatory States,:WharQas

the Convention on the elaboration of a “uropean Pharmacopocia has been put into
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provisional application af'ter signature by ail the States which have taken

part in the nsgotiation {ellowing ti. procsdure applicabls to Partial

agrecments, such as providzd for Tty t Statutory Resolution sf .mgust 1951,
article 24 Non—-rgetrezcticity of {reaties

anongst the Conventions and ..grecments concludsd within the Council
of Zurope, oﬂly tiic Turopean Ceonvention for the Pszaceful Settlement of
Disputes contains an explicit claus?z concerning this question, This clause

states that "the provision of the Convention shall net apply to disputes

relating to factz or situations prior to the sntry inte force of the

Convention as between the partiss to the dispute” Jurticle 27, paragraphvcdz
Morcover, it might be useful tc confirm the commentary of the International

Law Commission (ég_;rticle 24, points 2 and 3), concerning the practice of

the furopoan Commission on Human Rights in ths application of the Convention
for the Protection of Human Righis end Mandamental Freedomsa
Lrtiele 25 Application of trosties to territoriszs

(1)  according to the practics of tic Coincil of Turope, any party may
at the time of signaturc or when depositing its instrument of ratification,
accgptancs or acesssion, specify the territery or t;rritorios'to which the
Convontion or .grsement shal: apply. Tu some cases, it is oxplicitly laid
down that th: treaty shall apply to the mctropolitan territory of each party.

Morzover, any party mey, when depositing its instrument of ratification,

acceptance or accession or, at any later dats, by dcclaration addressed to
the Seccretary Gensral of ths Gouncil of Twurope, extend thce treaty to any other

territory or territories spocificd in the dzclaration and for whose

international relations it is responsiblc or on whose bohalf it is authorised
to give undertakings. Purthermore, such a daclaration may, in r’SPGUtOfaﬂJf
territory mentioned therein, be withdrawm by dsclaration addressed to tihe :
Scerotary Goneral which shall take offcct six montiis after the date of its
receipt by the Secretary Gencral [Ef. "Hodel Final Clauses", Articlo (c)

relating to Convention§7.
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(2)  Comparcd with this practice of the Council of Burope, the provision
proposed by the International Law Commission is not clear. Indeed, the

1

definition of '"the ontirc territory of each party" might encounter some difficulty
in the casec of a territory for whose international relations ths State cqncernéd
is responsible, ctc, Mrthermere, it is not fully clear whether the terms
funlegs a different intenticn ... is otherwise éstablished” cover also unilateral
declarations by the intorcstcd parties.
Adrticle 26 ipplication of. successive treaties relating to the same
rojent-metier

Taking into accoun* the attempts made by some internstional orgénizations
to establish spocial procedurcs in this matter, it might be advisable to
specify that JLriicle 26 ornly contains subsidiary rules (cf. also observations
ad 4irticle 36, point 4 below).
Article 35  CGeneral ruls rogarding the amondment of treaties
drticle 36 Lrendmeni of maltilateral treaties

(1) It scoms that the general rule according to which "a treaty may bo
amended betwecn the parties® (Lrticlc 35) has beaen worded too absolutely.
Indeed, under the texrms of spcc”al provisicns of some treatics, the amendment
shall be the subject of 2 decision in which <ot only the parties to the traaty,.
ut also other Statcor shsll take part. In cases whore the agrcement of thesc
other States is nccessary for the adoption of the ameondment, the agreement of
the partiss ey not have the cffoct attribut-d to it by the gencral rule of
article 35, if thesc other States refusc to support the decision concerned.

In thc practice of the Council of Jurope, a similar situation might occur
concerning the Furopcar Social Charter, .article 36 of which provides that
"any amendments ... proposed ... shall then be considersd by the Committes of
Ministers and submittcd +o the Consultative issembly for opinion. Lny
amendments approved by the Committee of Ministers shall enter into forcc as.
from the thirticth day after all the Contracting Parties have informed the

Secratary General of their acceptance ...'.
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(2): .s regards tho Statute of the Council of Turope (Article 41), no
problem ariscs from thz draft of the International Law Commission, for the
special provisiong rzlating to.the amendment of thie Statute fall within thé
scope of ths general reservation laid down in .rticls 4 of the draft,

The same applics to ths Juropean Convention on Dstablishment (trticle 24)
~and té .the Juropsan Convonticn on ths International (lassification of Patentsﬁ

for Invention (irticle 2).  Indcod, thess provisions only concsrn special .
amendment procedires, which arc cover:d by the reservation laid down at the
beginning of Lrticle 36.

2(3) Under the terms of .irticle 36, paragraph 2 "any proposal to amend
a mltilateral treaty ... mast be n~tified to ever, party, sach onc of which
shall have .the right to take part in ...". .Ls rogards this point, it shoﬁld
be notad that in case the treaty has been drawm up within an drgaﬂ of an
intornational organization, not only the partics to tho treaty but also the -

other member States of the organigation might have a logitimate interést in . .
being informed aboéut +the propositions to-amend the trcaty and in %aring part
in thec decisions thecreon, without it being necessarily stipulated in the
troaty concerned. Consequontly, it might be advisabls to mention in this
oontext either the negotiating States or the organ within which the treaty has
been dravm up.

(4)  Lrticle 36, paragraph 4, which refers to .rticle 26, paragraph 4 (b),
concerning the maintenance of the unamendod treaty, raises the problem of the
advisability of the survival of the former trsaty in cases whers a vory small
number of Statzs remain partice only to this unamended tr@aty,'forcing the
parties to the amended tr-aty to maintain between themselvos treaty relations
which they consider out of date, The problem is particularly pressing if it
arisos out of a troaty having instituted organs and procszdures for its ’
implemontatibng-which have been the subject of the amcndmonts made in tho new
treaty. In this context, it must also bo takon into account that under the
terms of jirticle 52 of the draft of the International Law Commission a mulii-
lateral troaty does not terminate by rcason only of ths fact that the number of

the parties falls below tho nuiber necessary for its entry into forcc.
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Article 37 Agrecments to modify multilatoral trcatics botwecn certain
' of the parties only | |

(1) The notifioatidn'provided for in paragraph 2 of 4rticle 37 should
also be addressnd, as tho caso may be, to the depositary of tho treaty, if
he is not a party thuroto. _ '

(2) * in oxamplo of a treaty falling under Article 37 of the drafi of
the Intornational Law Comm1551on is given by the Jgrosment relating to
Application of thevﬁurqpoan Convontion‘on Internstional Commercial
irbitration.  This Convention, which had been concluded under the auspices of
the United Nations Eéonomic Commission for Eufopo, providoé in urticle X,
paragraph T that its provisions do not affoot tho Valjdity of maltilateral
or bllateral agreoments goncluded, or to be concluded, by the contracting |
‘bartles in matte*s concerning arbltratlon. ) On tho basis of this provisiaon
of Artlcle X, paragraph Ty the above mentloncd AJgreement has been dondluded
NW1th1n the Counoll of jurope. It derogatcs, in the rolat{bns between its
partles, from the prov151ons of. urtlclo IV, paragraphs 2—7, of the ?uropean
Conventlon on International Commerclal Lrbitration. ‘ '
Artlcla 44 Specific rﬂstrlctlons on authorlty to oxpress “the consent

. of the State ‘ ' '

The:éommunication of the specific restrictions on the agthority tgj
expregs the consent of tho State should also be éddressed, as the céée méy v
‘bo, to the depositary of the treaty, if this funchion is entrgsted neither '
to a State organ nor to a ncgotlatlng State. | -
drticle 52 Reduction of the partics to ‘a multilateral treaty below the |

. numbur necessary for its ontry into forco e ‘
umongst tho Conventions and agrﬁemonts concluded within the Coun011 of
Burope, only thc “uropoan Social Chartor (urtlclo 37) and’ the Buropean Code

of Soolal Seourlty (Artlcle 81), dotermine the number of pﬂrtles necessary

for thelr remaLnlng in force (5 and 3 respoctlvely) (cf. a}so obsepvatlons

ad Artlolo 36, p01nt 2,above)




4/CONF. 35/7
rage 34

Article 99 Temporary suspension of operstion of a WU1filaferalctreaty
by conscat botwsen cortain of the partics only
Becauso of the analogr with tho subject of Jrticile 37 above, the

intention to suspend tamperarily thoe oporation of a multilateral treaty as

between certain partiss only should be commuinicated 4o tho other parties and,
as the case may Dbe, to the Aepositary of the tr2aty (of. obscrvations éd |
4rticle 37 abova).
Lsrticle 62 Procedurc to he followed in cazcz of invalidity, te ermination,
withdrawel from, or suspencion of the operation of a treaty
(1) The dreft of the Intsrnational Law Commission contains no
reservation concorning the provisions of tho *reaty iteclf rclating to the

proczdure of domnciation gte. It scems that this lacuna should be rectified,

posaibly by adding tho words "unlezs the troaty otherwisc provides'. s
regards ths Statute of the Council of Turonz, ariicle 7 relating to wiﬂuhﬂwﬂ,
and article & concerning suspsnsiom and cxpulsinsn of a membor from the

organigzation, might bz mentirsned in this context. It is indeed true that

the applicatirn of these provisions is covsred by the general rescrvation of
Article 4 of the draft of the Commisszion regarding "any r>lcvant rules of the
organizatiocn". However, this might not apply to provisions relating to
denunciation, which arec insertod in tho Convontions and sgreemants concluded
within thc Council of “Jurope aand under the terms of which the denunciation
has to be notifisd to the Sonrctary Gonural of the Council and shall take

effect six months aftcr the date of its rscsivt by the Scceretary Goneral, who

1 turn shall communicate the denuncintion to all member States of tho-
Council and tc any Stato which has accoded to the treaty ~oncsrnod fof. 'Model
Final Cleuses", .rticles (8) ard (f) relating te Convontiong/.

(2) Furthermorc, it seoms dosirable to tak» into account the treaties

for which a depositary other than the Government of a varty has boen provided
for, and to enviesage thal the partizs shzll addrcss the notification roquired
by Zrticle 62, paragraph 1, slso to this depositary /cf. also Lrticle 63y
paragraph 17.
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Article 66 Consequences of the tormination of a treaty
' It is not without rcason that, in contradiction %o the preceding
irticle concerning the invalidity of a treaty, Article 66 contains a
reservation in favour of the provisions of the treaty itself governing the
consequences of its termination. Tlus, some Conventions and .greements
concluded within the Couneil of Hurope provide that the denunciation shall
not have the effoct of releasing the party concernod from its obligafions
under the treaty in respect of any situation or fact constituted or performéd
before the date at which the denunciation becomess effoctive and falling
within the scope of application of the.troaty Zﬁbnvention for the Protection
of Human Rights andFundamental Freedoms, (4rticle 65, 2), Buropean Convention
for the Peaceful Settlement of Disputes <Article 40, 2) European Convenfion
on Betablishment (article 33, 3)/, In some other instruments of the -
Council of Durope, it is stipulated that in case of denunciétion by any of
the parties; all rights acquired by virtue of the provisions of the tfeatyu'
shall be maintainecd Zﬁhropean IntorimiAgreOments on Social Soecurity Schemes
(article 12)7. | S
irticle 71 Depositaries of troaties
g .The~depositary of thec Conventions and Jgreements concluded within the

Council ' of Burope is the Secretary Genera} of this organisation. Thus, the
depogitary is neither a State nor an i@tornational organization, ncither is it
e "statutory organ" properly speaking, of the Council of Zurope. Lecordingly

(i). +the words "which may be a State or an international:

organization" in paragraph 1, should be deleted; -
(i)  or altcrnatively, the words "or the head of the Secretariat
of éuch an organization' should be added.

Article 72  PFunctions of dopositaries '

(1) The draft drawn up by the International Law Commission imposes
upon the depositary the obligation to communicato to the States entitled to
bocome parties to the treaty the texts of the troaty Zﬂiticle‘72, paragraphl(b)7
ahd, to inform the same States of certain ac%s rolating to- thz treaty
[paragraph 1(c) and (£)/.  According to the observation ad article 18 (point 2)
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above, it is often difficult to delimit the sct of the Statcs bolonging:to
the category of "States ontitlcd to become parties to the treaty"; in other
cases, this é&t'might by so larec that the obligation of the depositary woulg
bo too heavy in comp:rison with thoe intarest of thosc States to be informed
of tho situation of the treaty conccrncd. It would therefore be preferable
to limit this obligaticn to the nogotinting Statos, to tho contracting-Sfaﬁm
and to the partics, within thc meaning of the definitions given in Articie'é
-of the draft of tﬁe Commisgion,

In the case of the Conventions and Lgrsoments concludod within the Coﬁnmﬂ
of Turopc, tho notificaticns shall, a3 a genoral rale, bz addressed to tho‘
member States of the Council and %o any State which has accedod to tho
Convention or jgroemcnti fef.  "iodsl Pinal Clausca, article (f) relating ﬂi

Convontions which is ir c¢onformity with the zolution proposcd gbove.
J v R

7.

It goos without saying thri 2 Stcto entitlcd to become a party to the
treaty and which is not comprisod within the States onumcrated ébove, has at
any moment the possibility of applying to the dopositary with a view to
obtaining any information ou the ireat; to wiich it can become a party.

. (2) 4% concorns the diffsrcncscs which might appear beiwcon a State
and the dopositary (article 72, paragraph 2), it secms advisablé to restrict
cven more tha st ofvStatcs which thc dcpositary must inform of the differenc&
Thus, this obligation of thc depositary might he limited to tho "intorested
States"; this exprcssion could be interpratid, in the case of a troaty which
has alrcady ontercd into force, as meaning only the parties to the treaty and
the sigratorics, excluding tho Statos which although having taken part in the
negotiation have not shown thoir intention to become pariies to the treaty.
article T3  Motifications and communications

Tac draft of tho Intornational Law Commission docs not lay down any
gonaral rulc as t0 the date on which 2 notification bccom:.s effective. It
only indicatos thc dates on which the netification shall bo considered as
- having been made or as having been received. L8 regards the date on whickh

it becomes'effeotive, reference has to be made to the specific dispositimw
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relating to the notification concerned (Article 17, paragraph 5z ressrvationss
irticle 62, pa;agraph 1; invalidity, terminétion and‘sﬁspension), which determine
this date as a gencral rule zccording to %he receipflof.the notification by
the State.for which it was intended, were it transmiffod or.not'by a depositary.
Under thesc circuustances, one might question whother the provisions of -
irticle T3 have a proper value which justifies their being retained in a
Convention on the law of treatics.

As regards the practice of the Council of Furope, the date on which a
notification becomes effective is in general determined according to ite
receipt by the Sscretary General of the Council [;f. "Model Final Clauges'"
frticle (d) 2, rel ting to Conventionss withdrawal of reservationss
Lrticle (e) 33 denunciation/. |
article 74 Correciions of errors in toxts'or'in certifisd copies of treaties

48 regards the Conventions and ltgreemenis concluded within the Council

of Wurope, the practice in matters of correction of errcrs is as follows:

whenever the text of a Convention or Lgreement contains an error, the
Committee of Ministers rectifics this error and authorigzes the'Secretary
Goneral, to. certify this rectification. The Sccretary General, invested with
this authorization, draws up and signs a procés—verbal of rectification copy
of which will bc communicatod to cach member State Qf the Council and to any -
State which has acceded to  the treaty crncerned. The procés—verbal of
rectification will also be communicated. to the Secretariat of the United
Nations Organization for registration, cf. also the observations ad Article 9,
point 2 above. '
irticle 75  Regislration and publication of treatles

It might be advisable to provide for an obligation of the depositary
to have registered with the Becretariat of the United Nations Organization,
the treaties which are deposited with him. Thus, the Secretary General of
the Couﬁoil of Europé, acting as mandatory of the member States of the Council
Partiés to the Conventions and .greements oon¢1uded within tﬁis“organization
is authorized to have registerced the said Conventions and Agreements with the

Secretariat of the United Nations Qrganization. .
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3o INTERGSTIONAL CIVIL AVIATION ORGAATZATIC

Transmitted by a letter dated 14 Tehruary 1063 frem the

~

Director cf the Legal Buresu of the CUrganisation

’

o In Artiele 2, yaragrank 1 (f), th. expression "Centracting State! is

defined 2z = State which haog cougent~d Lo be vourd by the lresaiy, whether or

not the treaiy has enterad inte rorece. Such meaning, howsver, anpaars to be

to the meanin: nesionzd to the term "Comirooting State" in several

Fe]

contrary
internatioral aireemenis, For oxamsls, in iho Convention on Indernational
Civil Aviatior (Chicauo, 1944 ), 6 whish 119 States are nartice, the tern
"Contracting Stote" is usad o denoic "warty", i.c,, 2 Statce for which the
Convertion is in forco, ?ﬁzmples of other internztionzl agrccmenis are
‘ ve.provided in *the Atthchmant horoto. ‘
I+t sppcars that the State intonded to by de-cribed in Acticle 2,
paragrapn 1(f), of the Draft ariicles eould wall bo doseribed by omploying

1)
)

or "simatory State: and in £-ot 21l of thesc kinds of States could ceven

some other e rossions, Tor cxampls "ratifyin. Stote! "iocading State!

14

2 d@scribg; by seme convirnient, sinsl. cxnrossion guch 28 "consenting
State', :

It seems unncoessery and undesirable to usc the term "Contracting Statel!
in a sonse coatrary fo currcnt usngG, onl coentrary to mony international
agrcements, includin: some thich wer: conciuded at internaotional conferences
convened bty “he International Civil Aviatiaon Urganization, and it is.

t seme olher cmveniont czirassion micht bo used in Article 2,
e paragravh 1(f), and in ihe othor rolated. Articles, namely, 13, 14, 17 and 22
' ose

a Law of Treoiiuvs,

1) For oxample, in the Charter of the Crymnisntion of Awericen States, a
State which has denosited its ravification but in resspeet of vhieh tho
Charior has not unberud ixto force iw not described as "Contracoting
Stave' but on ~he contrary is dercribed s By idforing State's Article 109
HThe present Charter shall nter into force amon. the ratifying States
wvhen tvo-thirds of the signatory Htates have deposited thelr
ratificatiors',
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Attachment

1. In the following interrationel agreemonts thc term "Centracting State!
means only a State.which is beund by the nrov131ons~of -the. Convention or
Agreements e

(1)

(14)

(1i1)

(1v)

(+)

(vi)

(i)

Convention on International Civil Aviation (Chicago,
7 December 1944); .

International Convention concernming the Carriage of Pazsengers . .
and Luggage by Rail (CIV) of 25 October 1952, of which Article 65
reads "The duration of this Convention shall be unlimited. Any = -
Contracting State may, however, withdraw subject to the following
condltiono vraas 'y

International Convention Conocerning the Carrlage of Goods by Rall
(CIM) of 25 October 1952, of which Article 67, paragraph 1, reads

2 "Delegates of the Contracting States .shall meet to revise the g

Convantion eea..'s

Convention on the International ncbognltlon of Rig hts in Alroraft,
signed at Geneva on 19 Junt 19483 &

Convention on Damage Caused by Foru‘ﬂn Aircraft to Third Partlcs
on he Surface, signad at Rome con 7 October. 19523

Multilateral Agrecment. on Commarcial Rigshts of Non-Scheduled Air

Serv1oes in Ruropoe, signed at Paris on 30 April 19563
¢
Multilateral Agreemont Relating to Certificates of Alrworthlnoss

for Imported Aircraft, signed at Paris on 22 April 19603

Cenvention, Supplementary to the Worsaw Convention, for the
Unification of Certain Tules Relating to Intornational Carriage by
Air Performed by a Person Other Than the Contracting Cdrrler,
signed at Ghadalajara on 18 Scptember 19613 '

Convention on Offonces and Certain Other Acts Committed on Board
Aircraft, signed at. Toiryo on 14 September 1963,

2, In the following Conventions, the expression "Contracting Goveinments" is
synonymous with ”PDrty".v

(a)

s

®)
(o)

Agreement on North Atlantlc Ocoan Sta+1ons, signed at :arls on

.25 Februsry 19545

Agrocmﬁrt on the Joint Financing of Certain Air Havigation Services
in Iceland, signecd at Geneva on 25. Pebruary 19563 R .

Agrooment on the Joint Tﬂ1nan01ng of . Certain Air Navigation Serv1cos

in Greenland and Faroce Isl%nds, opcncd for 51gnature at Geneva on
25 - February 1956 ,

'
{
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4s ORGANIZATION OF Ao ICAN STaTss é

Transmltted hy a 1btter dated 18 liarch 1968 from the

Tho obsorvations of the Goneral Secrctarist of the Organization of
American States concerning Articles 72 and 75 of the Draft Articles on the

Law of Treaties, prenarcd by the International Law Commission of the United

Nations, on the subjcct of Rogistration of freoatics are as follows:

1. The General Scerotariat of the Organization of Amcrican States (OAS) ?

-----

(1n the broad acceptation of tho term), with a viuw bo the possibility
of introducing certain minor modifications in Articlcs 72 and 75 of the
Draft Adrtieles on the Law of Trcaties preparcd by the International Law
Commission (I.L.C.) for consideration by the United Nations Conference
on the Law of Treaties, mceting in Viemna from 26 March through “4 May 1968a
2. The General Secretariat is of the opinion that the portirent provision as :
‘cmhodicd in the I.L.C. draft might go farther in regulating the proceduresg
of registration under Article 102 of the United Nations Charter, and the
corresponding duties of dcpositariess th,:GQneral Secraetariat further

believes that it would he in the interest of the international community

in general to adopt at this tims someé procedures which, while aiming at
lessening the hurdens incumbent upon States partics to intoernational
agreements, would ncvertheless contribute to cxpedite the rogistration
of guch agfeements-with the Unitod Nations Secretariat.

3. The Pan fmerican Union, Gencral Secrotariat of the O04S, has a dircct
interest in tﬁis matter in view of the provision in Article 83(9) of the
Charter of the Organization, wherein it is stated that the Pan. American
Union shall, among the performance of other functions, "Sorve as
depositary of the instruments of ratification of inter~Amecrican agrecments’
The Protocol of Buenos Airos of 1967, which amends tke Charter, while
not yot in fdrce, contains a subsﬁantially identical provision

(Article 118(f)).
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4» 'On the subject of registration of treaties, the Charter of the United
Nations contains the follow1ng prov131on, '
Article 102 '
(1) Every treaty and every 1nternat10nal agreoment antered into by
any Member of the United Nations after the present Chartor comes into force
shall as soon as possiblc be registored with the Secretariat and published
by it. - . ‘
(2) No party to any such treaty or»ipternational agreement which has not
been registered in accordancc with the brbvﬁsions of paragraph 1 of this .
Article may invoke that treaty or agréemeﬁf beforevany organ of the United
Nations. ' |
5. The Gonoral Assombly of the Uhltbd Natlons, by virtué of Resolution 97 (I)
of 14 Deccmber 1946 (subsequently amended by Rosolutions 364 B (IV) of
1 December 1949, and 482 ( ) of 12 December 1950), adopted Regulations
containing rules for the application. of Article 102 of the Chartor.
‘According to these Regulations, treatics and othor interndtional agree—
mgnts, having come info»forcp between two or more partiecs therseto, shall
be registered with the Sécrotariat of the United Néﬁions and subseguently
published in the Uhited Nations Troaty Serics. '
6. The question is, who should register such treoaties? Th@“Regulatian are
clear on this point,,statiﬁg that "rogistration may be effocted by any
party" (Article I (3)), or ex officio by the United Nations where it is
a party or whore 1t has been authorized by the troaty or-agrecment to
“affect reglstratlon (Article 4 (1)), or by & specializod agency Jof tho
United Natlon;7 Where,its constituent instrument so provides or
' huthorizes, or ''where thc speciélized.agenéy has been authorized by tho
treaty or agrecment to offect registration” (Article 4 (2))+ In any
event, registrationifyga party, by}%he United Nations er by a speclaliged
agoncy, aoffected in ddcor@ance with Articles 1 and 4 of the Regulations,
relieves tho other paitieé of thc obligation to register (Article 3).
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7. HNowhere in thesec Regulations is therc a provision contomplating rcglstratlon
of treaties by an inter-governmental organization (other than the
United Nations or its sp901allzed‘agenclos), gvon if the latter acts
as depositary, as is thc casc with the OAS in rospcet of certain inter—
American égreéments. v
8. Nevertheless, on scvefal occasions ths Genceral Sccretariat of tho 043
registered with the Secretariat of the Unitcd Nations treaties in redpcct
of which it discharged tho functions of a dopositary, When the treatics
themsgelvaes authérized this procedurc. In a single instance, the '
Gencral Secretariat of the 0AS transmitted for purpcscs of rogistration K
under Article 102 the text of a truaty where no such explicit authoriza-
tion was giveﬁ in the instrument itself; this was a constituent
inétrﬁmqnt:of an international organization, namcly, the Agroement
Eéfablishing the Inter—American Development Bark, doné at Waéhington on
8 Aﬁril 1959. .It may be helpful, in this conneiion, to yuote from “the
letter on the subjccf addressed to the Secrutary—General of the 0AS hy
. the fhen Director of the Géneral Legal Diviéion, Office of Legal Affairs,
United Natiéns Secroéariatz‘on 30 August 1960s ' '
"I wish to refer to the Ropibtration Regulations gstablishoed by thq’
Ge neral Assumkly which govern the Scoretariat in the discharge of its
funotlons under Article 102 of tho Chartur. ‘Pursuanf to thesc
Regulations, reglstratlon may bc effectcd hy any party to the treaty
‘or‘igternational agrcomuhit. 4In certain spcc{fied‘casos‘the Regulations
authorizc registration Ty the Unit Na tlons or by spccialized agonclos
Lut do not oxpressly prov1ae for such actlon hy any othor inteor—
govnrnmontal organlzatlcn. However, a practicc has developed whereby
~the Secrotariat has accepted for roglstratlon multilateral agrcements
suktmitted by an. 1nter—govclnmbnta1 organlzatlon, other than a
speclallzed agency, in cascs wherc such organlzatlon in its capa01ty
as depositary of the agroements was authorized by the Contracting Partics,

gither in the agreoment itsclf or in some othor form, to c¢ffect thelr
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registration.. The acceptability of this procedure, withinm 4he- terme

of the. oxisting Regulations, has been bascd on the view that such
authorization allows .the . Seafciary—Goneral 1o troat'théléubmission of

an agreomecnt by the inter—governmental. organlzatlon as being- tantamount

to rogistration by the States partiss thomselves. "

It appcars obvious, from the forcgoing, that 'the obligation'tb registor

a treaty with the United Nations Sccrotariat, under ‘Article 102 of the

. Charter, should b¢ incumbent upon its depositary, irrospective of whethor-
such dcpositary is a State, a specializod agbncy'of the Unitod Nations or
ény other intcr-governmental organization. Likewise, the registration
with the United Nations Scoretariat of "cortified statomonts regarding
any subsecquont action which effoc%é a change in the parties Zﬁb a treéty
or international agrcoment already so registerc;7; er the torms, scope

or application thercof', as stipulatcd in the above-mentioned Regulatlons,
ghould similarly be the responsibility of tho depositary.

This would not bec incompatible, in any way, with either the wording or the
spirit of article 102 of tho United Nations Chartor; as to the “
Rogulations approved by the Generél Asgsombly for registration and publica—
tion of -treatics, they have alréady been repoatedly amended by subscquent
Resolutions of thc same body and in any case would in all likelihood havo.«
to be reformulated as an outcomo of thq Conference on the Law of Treaties.
Article 75 of tho T.L.C. Draft row reads as follows: ’
"Troatics ontered into by‘parties to thc present articles shall &s ~*
soon as possible bo registered with the Secrotariat of the United

Nations. Thoir registration and publication shall be goverrcd by the

regulations adopted »y the General Assembly of the United Nations™.

The Conference might give consideration to the adoption of language ‘that Wbuld

authorize or require the depositarics of troaties to rugister them, possibly

by modifying the present draft Article 75 to read as follows:
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12.

Article 75. ”Trratlcs cntcr d 1nto by partl s to the prosent articles

Tshall be rcglstorod with tho Srorutarlat of tho Unltbd Nations, cither

by tho deposlturlcs_of such treatics, or, if no‘dbpooltary is

dosignafcd, by any party to the troaty. Their registration and publica~

tion shall bo governed by the rcgulations gdoptad by the Genersal

 Assombly of the United Nations. (Underlining addcd. )

If this proposal is accoptcd it would boéqmc neesssary to modify the -toxt
of Article 72 of the I.L.C. Draft regarding the functions of depositarioes,
so =5 to insert, botwecn, toms (£) znd (g) of svction 1, the following

ncw provislon, to bbcomu item (é) (Tho prescnt itom (g) would as a

,rpsult be labolled as (h))s

(g) Transmlttlng to the Unltud Netions Spcrotarlat for purposcs of

ruglstrutlon under Artlclr 102 of the Charter, a cortificd copy of the.

A truaty”. - ‘ . : .

Tho cntlrc flrst section of thu Artlclo would then read, as amendoed,

-as follows.

"1, Tho functions of a depositary, unleoss the treaty otherwise
providés, comprisgc in particular: ‘ .. o
(a).‘Kﬁeping the eustody of the original text of the troaty,
if ontrustod to it | o
»(b) Préparing.cortificd copics of the original toxf and any furthcr
text in such additional languagcs aé may bvo. roguircd by the troaty and
transmitiing thom to fhe Statss cntitled to_booémo partics to thc troatys
(c) . Hoceiving any signaturcs to tho treaty and any instrumonts.

and notlflcatlons rclatlng to it

(d) fxamining - whethor a signature, an instrumont or a TOSLTV&thn
is in conformlty vith the provisions of the treaty and of . tho presont

artlcles and, if nccd be, bringing tho matter to the attontion of .the

State in gquestions
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(e) Informing the States cntitled to bocome partics to tho
troaty of acts, communications and notifications rclating to the
troaty; | . . '

(f) Informing the Statos centitled to.booome. partics to the
treaty when the number of-signafurés or "6f instruments of ratifioation,
accession, acceptance or approval required for thé ontryvinto foroe of

the treaty have been received or dopositods
(g) Transmitting to the United Nations Scoeretariat, for purposes

of rogistration undcr Article 102 of the Charter, a certified ocopy of .

tho troaty.

(n) Performing the functions specified in other provisions of
the present articles". o '
The. General. Secretariat of the OAS is of the opinion that acceptance of
these suggostions, which arc admittedly clemontary in charactor, would
contribute towards a more loglcal and less burdensome procedure for

registration of international agreements with the United Nations undor

Articlo 102 of the Charter.
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5, ‘UNITTD INTZRN:.TION .L BURIAUX FOR TH:? PROT“CTION
- OF INTSLESCTUAL PRUPSRTY

Transmitted by & lottur daigd 28 Fehruary 1968 from thoe
Director of the Bursaux

1. .. In its comm@ntsg/ on articl: 26 of the drgft articles on the law of
treatiss prepared by the International Law Commission of the United Nationsg,
concerning the 'application of successive treities rclating to. the same
subject-mattor'", the Governmsent of Isracl refers to BIRFI's cxpericnce in
thig sphere. and oxpresscs tha viow th.t a memorandum hy BIRPI on the gucstion
might be of intersst for the proposcd dirlomatic Conference. . This note has
been prepared in the light of thess romarks.
2 The International Lar Commission of the Unitcd Nations inoorporéted in
draft article 26 rules leng established in fact.-.nd genorally acecepted. .-
~Paragraph 4:0f this article, to which thz Government of Isracl refers
- more particularly, provides, in essonce, that in the oaﬁg ol succgssiva
treaties States partlus to ona or the othcr oi thosu trgaticg are bound, as
betweon thbmsclvos, only by the last trcity to which -‘both the States
concerncd are partics. _
As the Commission states in its commentary on this articls. what is

involved here is the rule Pactz tirtiis nec nocsnt nse prosunt, which is

also to be found in articlc 30, under -hich a trexty does not creatc oeithor
obligations or rights fer a third State without its consent. Tho
 Commission rightly strisscs that "in international law ... the justification
for the rule doés not ruit simply on this general concept of the law of
contract but on th“~~ovurulonty and inden ence of Ztates'.

3 Beticen two Statcs malch are not particvs to the samo truaties, thsre
can, of course, be no legal relations undur the genoral,prigciplus of
international law arising out of theae treatiss. | o

4. . Hovaver, a special situ.tioh cxists in international Unions such as

1’- ~those administercd by BIRPI, the most important of which are thosc

instituted by the Paris Convention for the Protuciion of Industrial Property
of 20 march 1883 and the Berne Convomticn for the Protsction of LiferaIY'and
Artistic Works of § September 1886. Various rovisions of those Conventions

"have becn AdoPted by diplomatic Confurences cénvened at the invitation of #he

boe &7conE. 39/6
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Government of Onv of the countrlcs whlch are partics to them. The Paris
Convention was rovised at Brussels on 14 December 1900 at hashlngton on

2 June 1911, at The Hague on 6 November 1925, at London on 2 June 1934, at
Lisboa on 31 Octobur 1958 and at Stockholm on 14 July 1967. The Berne .
Convention of 9 September 1886, completed at Paris un 4 May 1896 was
revised at Boerlin on 13 November 1908, and the Borlin toxt, compluted @t
Berne on 20 Mavch 1914, wag revised at Rome on 2 June 1928, and subsequontly
at‘Brussel on 26 Junc 1748 and ﬂt Stockholm on 14 July 1967. These
dlplomatiu rov151ng Conf runcos d1d not adont new Conv entions. They merely
produced dlff*r ent versions of an original Convention which continue to
exist — the Parls Convention in the case of the prOtPOtlon of industrial
property, and the Barne Convention in the GQSV of the protection of literary
and artistic works. Article 1 of the original Acts of these Conventions
had oxprossly instituted Unione ror the protectlon of industrial property
and for the protectlon of literary and artistic works re Schtlvely,and
article 1 of the suboequcnt Acts of the Conventions kcpt the Uhlons in
ex1stenceq .

5. It follows from the foregoing that there,is only one Union cénstituted

by cach of the (Paris &nd Borno) Conventionas, but that this Union exprosses

|itself through suocossive diplomatic Acts. vhile it is true that these

diplOmaticlActs aro self-contained treatics in fhaﬁ they wore adopted and
ratified indepandently,qf cach other and the §ountrioé which are partiés o
one Act afa complétely‘froa t0 -accede or not to aécede to thoe Subseqﬁént dct,
they are novcrthe]»ss treatics of a gpecial kind in that the countries

Whlch are partlbs to one of tthO Acts are all members o the 'same Unlon.
This is not the placo to discuss the legal Qharactcr of such:a.Unlon, wbich

is a Vereinbarung end not a Vertrag, to use the German logal‘terminology.

‘Suffice‘it to say that the Union's indivisibility finds outward exprossion

.1n the 1nd1v481blllty of Lts Admlnlstratlon. Because of this indiviéibility,

sach counfry party to an Act of the Unlon must stand in somo rela tlonshlp

to the countries parties tovanoth 3T nbb.’ What is this relatlonshlp?

6. Wherc a country alrecdy pdrty to an sot of the Union acocedes to a later
Aot, or where a country ou+51de thv Urjon accedos to the most recent Act of

the Union in force, declaring thqt its acoession shall also bo valid for thg
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brevious Acts, ths generai principles of the law of treafies, zs stated in
article 26 of tho Internationai Law Commission's draf$, of course apply.
The acceding country is bound in its relations with the other countries of
the Union by the most recent hLct to which it and thosc other countriss are
parties, and there is no nced to bring in the notion of thL ind 1v151b111ty
of the Union.

'7, The case is different vherc a country accsdes to the most recent ict of
the Union without declaring thet its accossion shall also be valid for the
previous Acts. In such a casy, the acceding couniry ie undoubtedly bound
by its accession in its relations vith other countries which are alrcady
narties to the most recent act, but what is 1its position in relation to
countrics Whichlaré perties cnly fo the provious scts? It is here that the
indivisibility of ths Union should bes teken into account.

i ¥hile under the genaval principles of tho law of troaties the position
would be that referred to in paragraph 3 above, namely, that there would be

- no laegal relation between the accceding country and the cther countries
concerncéd, the positicon cannot be the szme where the trzatics in question
are the succossive scts of one and the came Union.

In that case, a country which accedss to the most recent of those
treaties but not to the previous treatiss nevortheless bacomes a member of
the Union recognized by the treaty tc which it accedes, and this means that
it also tacitly assumes an obligation towards all thoe member countries of
the Union, including the tacit assumption cf obligations, where appropriste
on the dasis of the provious toxts. This solution his boen the onae
traditionally adopted for the purposc of the application of the texts of

,,th“ Paris and Bernc Conventions, and it has given rise to no difficulties in
practice. The Justlflcatlon for this aystem of prusumﬂd uCCGSSlOH to thu

5

preV1ous toxts of tho CODVOHtanu upon acecss ion to th, most rLCunt tcxt
- ..has bvcﬁ fhb fact that sach revislon hes marked an ndvance in the orot:;tlon
of 1ndustr1al‘prcperty and copyright. It could thus »e legitimately agsunsd
.thét a Stato agrzeing to the highor level of protoction provided for in the
Tlmost ‘recent text, to which 1% wes accading, was also tacitly agreeing to the

“lower levels established in the provious tcxtg.

o o e et e

e
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8. However, at the Stockholm Conference which revised the Paris and Bernes
 Conventions on 14 July 1967, the relation between a country which; having -
been outsido thz Union, accedcs to ths wmost recent sct of the Union and thé
countries of tho Union which are parties only to the previous Acts was sought
in another direction that would makc it unnccessary to have rocourse to +he
notion of tacit accession to the previous Acts. It becams clear that this
notion might givs rise to certain lugal difficulties, and also that some
countrices which wore preparsd to acceds to the most recent act of tho Union
might haTe rsasons for not recognizing certain provisions of thu previous
Acts. Hence, in tho ceas under discusslon here, the relation that would
exist among the States rpmbers of the Union concerncd w.s laid domn in the
following terms, which werc¢ agroed to by the Conferesncst a country outeide
the Unlon which accedss to the most recent ict of the Union is entitled to
apply that Act even in its relations with other countries of +he Union which
arc parties only to the provious Acts, but it also rocognizes that those
other countries of the Union may apply to it, in thoir relations with it, the
previous Acts to which they themselves are parties.

- The provisions on this point which were inserted in ths Paris and Berne
Conventions by the Stockholm Conference are reproduced as an anncex to this
note.

9. These arae the points to which BIRPI considers it useful to draw
attention in connexion with article 26 of the draft articles on the law of

treatiss preparsd by the International law Commission of the United Nations.
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ANnex

Faris Convention 1or tho Protection of Industrial Property

of 20 March 1883, as revised most rgcently 2t Stockholm on 14 July 1967

Article 27 _

(3) Countries outside the Unlon which bicome party to this Act shall
apply it with respoct to any country of the Union not party to this Aet or
vhich, although party to this act, hus mads & declaration pursuant to
irticle 20 (1) (b) (i).3 Such countrics rccognizo that the said comwntry.of
the Union may apply, in its rel:-tions with them, ths provisions of the most

recent sct to which it is party.

Bornc Convention for the Frotecetion of Iiterary and Artistic Works

of 9 September 1886, as revised most recently at Stockkolm on 14 Jaly 1967

irticle 32 :

(2) Countries outside the Unicn which become party to this Aet shall,
subject to the provisions of paragraph (3%% apply it with respect to any
country of the Union nof party to this 4ct or which, althcugh party to this
Act, has made a declaration pursuant to article 28 (1) (b) (1). Such
countries recognize that the said country of the Union, in its relations
with thems |

(i) may apply thc provisions of the most recent Act to which it

ig party, aﬁd '
(11)  has the right to adapt the protection to the lovel provided
for by this Act.

3/ Airticle 20 (1) (b) (i) relates to the option givon to a country not to
accede to the substantive articles of thoe Convention as revised at
Stockholm. '

4/ Paragraph (3) relates to tho Protocol Rogarding Developing Countrios.

5/ Article 28 (1) (b) (i) relates to the option given to a country not to
accede to the substantive articles of the Convention, as revised at
Lisbon. ‘ :





