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, '

In pursuanoe of 'Rulo (~C of tho Rules of Procaduros of the Conference, ;

the SGcretariat oircul a t88 horGwi th wri ttOl1. statemon ts suomi ttedby Specializod. ,~:

. li.genciesand Int~rg;ovGrnm0ntal Bodies invi tod to senel oDserve:r-s to the

Conference.

Trans

Tho Draft ;..rt

tho Intornati 'Jnal

tho Asian-M'rical1

Oairo in 1964 und'

read with claus c ~

discussion on thG

the Secrotaria t ol:

question of accoss

the specific quos t

deliberati ons f~ t t

Governmonts of tho

Draft J.rticlcs on

Oommission to the

that priori ty shou

on tho agenda of i

1, In accordanCG

agenda of th8 Save

that Session tllo C

for consideration

npat its nvxt Se.'

from the 1J£Jien.-kfr

~ommission. ~h0

requested to prep£!

International Law
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:B. ilRI r:I''mN STj~TEIvlENTS

1. ~~SI:.N-AFRlCk} LEGAL COfJSULT••TIVE CorlITITTTEE

Transmitted by a lettsr dated 30 January 1968 from the

Secretary ofths Committee

INTERIE RE FO£1IJ.' OF T:m COMi1ITTTEE

Tho Draft :~ticles on the Law of Troatios as provisionally dravm up by

the Intornational Law Commission at its Fifteenth Sossion woro placed before

tho ~sian-~lirican Logal Consultative Committee at its Sixth Sossion held .in

Oairo in 1964 under tha provisions of Article 3(a) of the Committee's Statutes

road yl'ith clau~e5(~) r;f Rule 6 of tha Statutory Rules. 1..£tor: a general

discussion on the Draft :~tic18s, the Committoe at· that Session had decidod that

the Secrotariat should prepare a Study on tho Law of Treatios including the

Question of accession to gonoral, muJ. tilatoral conventions taking in to accqunt

the specific <luGstions that ',-vere raised by tha Delegates in the course of.

deliberations at that Session. Tho Committee fu~thor docided to roquest the

Governmonts of the participating; countries to communicate thBir vio~vs on the

Draft .L.rticlGS on thG Law of Tr8a ties rlra'iVYl up hy tha Interna,tional Law

Commission to the Secretariat of the Co~nittec. The Committee also decided

that priority should 'be given to this subject and tha't th0 same should be placed

on the agenda of its next Session.

2.. In accordance with th8 aforesaid diroctivc, the subjoct' was placed on the

agenda 'of the Seventh Session of tlle Commi tte(·~ held in Baghdad in 1965. 11.t

-tha t Sess ion the Commi tteo appoin tGd a Special Rapporteur. to preparo, a report

for consideration of tho Commi ttoe. It was clocidGd that tho subject be "taken

up 'at its n0xt Session vii th a view toformu,lating proppsals and sugg0stions

from the Asian-lurican viewpoint for oonsideration of the International Law

Commission. The Special Rapporteur of the Committee (Dr. Hasan Zakaria) was

requested to prepare a report on the specific points. arising oui of the

International Law Commission 1 s Draft. on tho ~ubj CO~ which required oonsideration
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from tl!G .ij,sian-L.frican vim-;lJoint. 'fhe Sp:;ci'11 Ilal~'C'l't3ul' of t 1.J.c Commi ttG0 this Committl

attended the; SevGntoentll SessiOJ: 'f tli:} Ir:t0r;v~tional Le:.:'; COlnmission ·"horo· th,~ h' h.... j'loints Vi lO,

IlI'aft .'·.,..ticlos· 011 t·~i.C LaYl of ;~lrJati.0s ·:lero .Cin::ll.',l' ~~'::..ll: li~:!~ ~ 1 dr'.... -'';.rUe Elsa'

J. The RCllOrt prep8.r i:;u. t:'l Dr. ~ia.sE:.l1 Za,l's'l'ia, Sp,,;ci'=.l H:lrportol~r of tile Committ00~ It nis Soss'

was placed buforc tll0 Commi tteo at i::r.;':,i,:;htll :~:J;:::~L:H1, ~1:18 COl"llni tte8 Wae the Commi tie'

informod at th<1.t S·3ssi ,1 -::1,nt 'j,;lJ C0mmL;si::J: -1 1;.)t1clu '>'Jc'L its ':,ork on thCl I,[l,w

of Troaties awL that th0 \ llitJtl :iht.iol1t; ':!;lS G_'".~;ii.~l':i.n,:' th')1UostionJI

j. The Comm

haS deCided

convokine; a Coui\)roJ1ca of Plonip;')t;sntiari:~;' to :nrot ir. t:,G Y'::2.l' 196:3 wi tl1 a viow the Govcrnme:

tho subject urgGntl~' and. i'ol'ltulato i t~; vie.-n:; bdoI'o tl:.J ·:)cn:l:'.n'oncc· of tho

attonded tilE) Eighth Session stre;:iS0(t the :108,i i':::;r~;::G COi.:mi ttce to o')llsidGr

provisions of i~rtic18 3(.::.) of tho Statut2:s of t~10 Ccmil;i tt08 ('.·ntemp1ate fi that

Law Commissi

subjeot.

Do Due to 1

Commi ttee to

regard to th

Asian ./I.fri oa

Intorim. Repo

confining it

1. It has r;

should indio

thG Conferen

•any text by

for the ])raf

8; The Comn:

It £1.1:30 ".l:iJ',intocl. 1'1'. Sompon.< Suchari tkul

(Thailand) as Spacial Rapport3ur to lJ:t'G11ar~ 2~ 1"0 ort £\)1' c:msid.01'8.tion of the

Committt38.

the Committcc should consi',io:t'

Plcnipotontiaries met to consider tha ~10stion.

to dra'iring up Cl mul tile.t'::U'al Go;',vonti'lli on t~:3 su.:j ,:,~: oi' -T;!i..:;; Le:ll of Troatics.

Tho Pr8sidont of ii:: Intcrn.i.tLn::-:l Le','! C,),j:..~Ld::;n (LE, DI', ::.L Yass00n) who

durinb its Ninth Sossion.

recommendation3 therGon t,:) the: GO'lCrnr;K:ntG of tl:8 l_\al'ticii)::;.tin;::: oountries, it

was deoided that tho COI ..T:li tt':'G '<'lOul '1 19.~<o 1..1.p t~;i:3;,:.lmn:!.on :~s a .priori ty item

4. The RCpol't of tIll;) Spocie.1 ~;l~-'l)Ortour to<:.::~th0r Vii th :1 3rL~f 111'03i·'o'?rod by the

Secrota~iat has boon fJaoad ba£oro the Com~ittJc for cn~iaer~tion ~t this

material, :i.nclur\.i;:t;;. '1,:10 evolu tL:,n of tile ~r'li't l.rtic1 lOD from its c::>.rli8st to

of the la7/ of tre::. ti.H" by t:l'':: In t';;l'no, tion;t1 1.::." Cor:ll;;ission i tscli' ond. the

opinions of t~l(:; DoJ.05'atiJi3 of ;~,;ia.li-"•.fric'"n countric~5 to toilo Sb.:th CommittGE) of

the General ~'~sscmbly of t;i0 rnitoa. :'J;tiono h:~v(; (11no bocl; macl.o available to

~. The Comn

Member of tl:

Committeo ir

behintl the I

. also by expr

olarifi cati c

and thanks i

the CemIni ttc

The

CO"'-l' "'~';Ol" '·ll'I';n.o' oonsid.entionI ...u. L,,) v .L • ~ l... -to ...L C' ..

Session.
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-this Committe0. The Secretariat in its Brief has indicated as many as 35. . . .'

.points which reQuire c.onsideration of the Oommi"ttoe vii -Ch regard to the Draft! .: .. .

llXticlos dra'Nn up by the International Lav\l Commission. The Delegates pres.ant

I at t'lis Session have also brought up ceriain other points for consideration of

the Commi tteo.

5. The Committee at this Sossion has given consideration to this sUbjoct and

has decided to focus att8ntio~ on certain questions with tho objoct of assisting

-the Governments of the participating countries to formulate their views on the

subject.

6. Due to lack of timo at its disposal it has nat been possiblo for the

Commi tteo to examine all the aspeots of the various :Draft articles. Having

regard to the urgency of the matter and its importanoe to the countries of tho

hsian .\£rican region, howovor, the Committee has deoidod to draw up this

Int~rim Report and to submit the same for consideration of the Governments

confining itself to some of the more important issues.

7. It has generally boen agroed that the Cornmittoo in drawing up its Report

should indicate in a gen(Hal mannor tho" points whioh requiro consideration of

the Conferenoe of Plenipoten~iariQs and that it wouid refrain from suggesting

any text by way .of amendment to the l..rticl(-')s as tha-t './ould be really a mattGr

for the Drafting Committoe appoin-tod by tho Conforonco of Plenipot0ntiarios.

8: The Committee's comments on the Draft l~rticlos preparod by the International

Law Commission aro givon in Annoxure I to this Roport.

9. The Committee had the advan-tage of the presence of R.E. Dr. M.K. Yassoen,

Member of the Interna.tional Law Commission who render od great assistance to the
".. ,

Committeo in its. discussion on the subject not only1)y explaining the obj eet

behind the particular artiolos which were unner discussion in the Committee but

also by expressing his porsonal vimvs as an expert on tho points whiehraquirori

clarification. Tho Oommittee wishes to pl~ce on rocord its 10cp appreciation

and thanks to H.E. Dr. M.K. Yasseon for his assistance in the deliberations of

the Committoe on this subject.
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10. The:: Commi ttoo vvishos to tako tilis opportunity to oxpress its doep

appreciation of tho monumontal work ClonG by the International Law ,Commission

on this complox subject and to stato that tho fev, comments which the

Oommi ttec has ma~lo arc to express the vi8';rs of tho mombers of tl18 Committee

on some of the aspects.

( C. K. D~i.PHT .,RY )
Prosic:'ent

p

The majori t;

participate in g

progressive deve

oonCGrn the into:

in keeping wi th

universal aoocp t,

desiraU.;, thvl1

The majori ty in

LClW of' Tr03. ti 0 S

multi-la teral tr,

One ]cl\3ga t,

oontract and the

thG auspioes of

imply, it '.mu ld

The Commi tt,

'ro£ormula tion to

but all kinds of

should incorporo.

Incase of .

as the capa

be subjiJct

tho Fedarat

The majori t

be amended so as

aot porformed "i

is sUi5'ge s te d vii-l;

had, howovGr, no

International La
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AnnE:x I

Commen ts on thu dra..ft articlGs prepared by
thu Intornational L~w Commission

~articipation on general multilateral treaties

The majori ty i!1 tho Commi ttcc:: cons'id0rs tha,t th2. right of eV0.ry State "10

participate in general multi-later3-l treaties is of vital importance to the')

progrossi VG developm,m t of in tornational law,. Goneral multi-lateral troa tie s

conccnn tho intornational communi toY c..s a whol.;. If int3rndtional lavv is tc be

in kooping 'Ni th th8 roal int8r"st of tho interm:tional communi ty and if

universal aooeptance of thIS progr0ssi V0 d0vGloprnvnt of thi s legal order is

desirarlc, th'lr.. th0 pa.rticipation 'of oV,iry momoc)r of the community is C::SS8n tial.

The majority in thd Comrni tt.;;e, theroforu, considors th,~.t tho A,l'ticles on the

1o.w of Tro3.ties should contain a provisiJn rdge.rding polrticip~-ti?n in general

multi-lateral truati8s.

One ])o18ga tG;, however, holds that in view of tt. princip18 of freodom of

contract and the oxistin:;' pru.oticd of th.3 int.:;;rn·J.honal c011f01'8nc'08 hold und..;r

th0 auspices of tho Unitud N,tions and th0 possiblG oomplic;~tions th:1t itm<:.ty

imply, it would be bettor th,J,1; th" dre-ft artlolG8 bo silont on <this point •

.il.rticiG 5
The Commi t t~ G is:.. f th..3 opini on ths. t paragraph 2 0 f thi S .hrti c le) rOCJ.uire s

"reformulation to includG wi thin its scopo not only th,:> uni ts' of a federation

but all kinds of unions of Sta tas ."I-t;' tho'rafore, sUS'gu ,ts that pdragraph 2

should incorporate ths follov.ing principlG g

In case of union b0t"i,i,.jOD Sta tBS, th8 cll.p<.~city ofll'iombur Std ti.::S as well

as tho capaci ty' of the uni ts of a FedGral Stctte to concludo treaties ....vill

be subjoot to tha respeotiv0 constitutional provisions of that ULion or

th13 Fedoration.

~rticlJ i

The major'i ty in th.::; Commi tL8 is of th", opinion that this, articLJ' should.

be amendod so as to includ0 Q provision to t~G offoct th~t confirm~tion of 1ho

act performed "i thout i:luthori ty sho"'ld b8 made vii thin Cl ·r8c:soDL1.bl-3 tiin~). This

is suggested ~ith a vi8W to rGuucing any possibility of abuse. Tho minority
.' ~

hai, howovGr, no objuotion ~o r8tention of the present text of articl~ 7 of the

International Law CommissiontsDraft.

, ':
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l~ticleslO and 11

Th0 majori ty in tho Commi tt"e considers th2t thoro is a. lacuna in these

pronsions as no provision }:'J.s b",en mad.c to covar ca.S0S vlhioh do not fall oi thL)r

v4 thin articlG la or ;~d. thin "1.rticl3 11. It is :t'·.jl t th,,~t E."uch caS3S are
t·

consid.ara,1,:)18 an3- th'lt. provision should b.J m:.~d(;, if possiblci, ~.Y linking up tho

-tViO articles to COV8r casos:,;hich ':.r.: not cov0rad by the prOSdnt tGxt of th880

"1.rticlos.

Th", majori ty is also in f~:lvour of thG dclotior: of th0 words "or v/as

expr0ssod during- th0 ncgotL,tion ll inuticl.:J 10.1(c).

The minori ty in the Commi tt"::0 is in favour of retention of th:::; prGsGnt

text of the Dr~ft ArticlGs.

_'~rticlo IS

The Commi tt88 oonsidvrs this articlo to cont2.in CL nmv norm of internationJ.l

la~ which could ba supportad as progrossive dovolnpm0nt of international law.

The mL,jori ty in tho Con:f!li tt"o is, howevGr, in f"n'our of delGtL,n of

olause Ca) of this articlo as in its vicVi the object of " propos8d h'c:aty might

not bi:; cl&':J.r 'luring t110 prog'r3ss of n.:;gotL::.tion:=:;. Somu Oi the:. dclwgD.tions are

of th0 vi8Vi that a provision Hie", cL,us(; (a) of this :.rticlo me:.;! hemper

nGgoti:1.tions ior a. treaty.

Some mambGrs, ho .. 8v:Jr, ':~ro in f.lvour of' th Tctr;;ntion of tlh.. pr-.::sont text.

Articlu3 27 and 28

Tho Commi tt~ediscussed th0 provisions of' thJf30 t·,oO c.:.rticles in er13c't

detail. Ther'.> w:'.s some: J.i;Z'f3renco of opinion in the: Commi tt8') in r~gard to how

the ':luostion of int',Jrprotation of tr.::~:tids should b0 ;::.pro;lchvd. rl'h:.,rJ vr:s on

tho onG h'wd tho[.(; v!h'o'considcrbd th8 bsk of interpr0btion to bv the

elucid~tion of the taxt of a tre:ty .1nd on thJ othur those ~~o hold tha view

that the discov~ry of tll',) true intention of th8 p!.uth)3 to be tllo pars.mount

function of int~rprot.J.tion. On;.; viJW oxpressGc1 1,vas th"t th.3 pro\..J.sions of thos8

articles do not 8ufficontly t9,ke into .:tccount th~,t th0 m,;l.in aim of' intul'pret.:tion

is to look for th-3 r0al intontion of th0 pr....rtics and th,lt th,;c: artlol..:-s should.

bo suitably modified to ,bring out th:.'\ t po si tion. Anoth0r ViO'i! the.:. t "propardory'

work il as e. sourco of determin3tion of real in t(mtion of the 11:·:.rti.:ls should be

included in Articlo ;n so as to makG it i?l. primary moans of intl3rpro-t,ltion and

I, that this sou

Suggestion ','la

I 'as a new sut­

Tha majo

,interiJro b ti 0

of thoparti0

intention fl,S

tree.ty :wd th

! specifically

" of tho in tGn t

maniLlst from

succinct 8t::;t

ilaboration 0

the indicatio

the Interna ti,

of tho elomen

the draft rull

Commi ssion aI"

inherent body

~rooGss. Tho

in ,irticlos 2'

rule which do.

the Gxtrinsic

and that ther,

textual readil

specifiGd in J

rigid di stinc'

it is unable .

cri teria m8n tj

should be S61)<

The Commj

leal wi th the
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-that this souroe should not b<:: assigned a soc"bndary plc:.oG in .AT-ticl.:; 28. A'

suggestion 'Has, th0rofore, made lor assimilation of. Articlo 28 -to ArtiolG 27 .

as a new sub-olause (d) to olause 3 o~ Ar-tiolo 27.

The majority whilst apprGoiating tha-t it is basic to tho whole proc03ss of

interprot;;>,tion that th0 goal should bo tho ECsc8rtainm~;nt of thG true intontion

of -the parties conoludas that the primary emphasis should bo pl~c8d on the

int~ntion as o\~donced by the taxt, th~t is to s~y, the actual t8rms of tho

tieaty and that it ~ould not bo aithor nooass2ry or dssirablo to stato

specifioally in .1.rtiolo 27 thut thQ objuct of intGrdprotG,tion is the discovery

of th0 lntcmtion of th8 parties. According to the m2,jority vi0W, tbis is

wani f(;) st from the formul,:o ti on 0 f tho gonJral rul,) in cl.::.use (1) 'Ii'"hioh is a

sucoinot st3:tomi:mt of th" ossen tis,l rulG. Th13yfG81 th,::" t b;y thu fur-thGr

elaboration of \:ho.t is m"o.nt b;y the expression litho text ll in olsUSG (2) and by

the indication of additional sources of intBrpret~tion in cluas s (3) and (4),

the International 18.1;'1' Commission1s d.rc:dt h<',s t::::.ken full aocount uf th<;- p11ramountcy

Arti ole s 30, 31, 32 and 33

The Commi-t-t.:Je oOf:1sideredthe provi sions of thi s group of arti cle s which

deal vdth the righis and obligations of third states. The ill~jority in tbe

Commi ttoe is of the view thg,t Artiole 32 be amended by ,duletion of' the words

"and the Sta-te assents thereto. Its assent shall be presumad sO long as i:he

tho

n::.l

of tha element of int0ntion. Th8 majority, therefore, is of the opinion that

ht thv'draft rules of interpretation ns formule.ted by the IntoTnational Law

o Commission aTO qui to adoQuate to the ascortainm0n't of ini;Gntion o.nddro an

inherent body of rulGs-emphD.sizing the unite,ry ch3rc:t-3r of th.; int8TpretE1tivG

pTOOGSS. Tho majori ty is also of th8 'vie';;" thc1t the distinction' contamplatel

t. in Jtrtiolos 27 and 28 should b0 m~intainod. They fGel th~t a formulation of the

rule vvhich dOGS not str0sS sufficLmt13r t.r~e primaoy of tha text in relrLtion to

the Gxtrinsio sou~jes of' interpr..;;tJ.tion would tond. to oonsidGra,ble unc8rtainty

DV' and that there should be no r80m for rucoursG to prGp~ratory mat-3rial if the

n tEJxtual r8a.ding 0stablishGs a ol\3ar meani,np, in D.ccordancG v,i th thd ruh:s

speoifiod in j~tio18 27, Tho msjority is further of th0 view th&t though no

rigid distinoticm is possi b10 Gnd thcd".FL ,nexus 8xists DGtwG8n 'tha several sources,

it is unable -to accord. preparatory material Cl, p::.rity of status rn-th the primary

cri -teria ffi8ntion8d in ArticlE! 27 and is of' th", opinion that the two artio10s

should beseparato nnd distinct.~iOJl

Let
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contrary is not indic,:,t0cl 'l and substi tution tharefor of th0 words "and the

St,.1tEl has expressly consGnl0.d thereto". The m·:.jority is :0'.180 of thG opinion

that I~rticlo 30 be ,:::.mendGd hy intGrpol2-tion of the 7vord "expr0ss" bt:lfore the

word "consGn t f
;. The mctjori ty is nf th", opinion tta i '.'..S in th,o' CJ,sa ,of

O~)ligdtions the 0xpress oonsant of 8uoh third StatE) should bG Cl. eondi tion

prGoed<mt to thG ero·::, tion of a right 2.180. ' h:::. t::ver mayllo the truo posi tion

in rogard to stipulations fOT th~ b~nefit of a third party in systems of

munipipal la'vi', in Intl,;;rn'dion~ll rGb.tLns, th0 exprGss consGnt of suoh third

State should he roquir0d ov(;)n in th0 C lSG of th.., confGrmen t of ri?h ts

consistGntly wi tn tha principl-:, of sovGr-::i",n 0qw.lli ty of ,St.:J.t0S. ThG inajority

f 381s that such ",rcquirGm0n t 10Quld ,:Llso roduoG :my uncertainty in rdgc:rd

to the qUestion whothGr a thirdSt·J.tc hc-'s u sent.:;d to tha conL.:rment of thG

right o..nd in:3istcmoe of such consent b/ the third. st-:te or ;:,ta,te.s v,ould in

thG ca,sa of multilatGrJ.l tr8atbs tend to th ..:; offl:iotiv0 p"-;.rtioipc:tion of all

States in treaties of 2. l,:,w-making cha.r~ct(;.r. Th"" ~!1ajority is 3.1so of tho

view tha,t if express o'onsont of th0 third St,,,- t8 is stipul2. ted as e.

reQuirem.ant it vvould h61p to r",duoG th.) dangoI' of thu crl;ia,Jvion of ribhts which

carry with thGm oontin,ent orliga.tions to ,·hieh such third State may well be

deemed'to have ass,mtsd b;)' its silence.'

The minori ty, howevor, is of th8 viow th,,'. t the d:raft a.rtiol·...:s ,;).s drawn

up by the Intorn,l tionELl h:nv Commi ssion ,o~ro adequil t8.

~rticlo .37
it vi~w Wd.S exprcssl:ld in th.;;: Commi tt.JG th&. t the modifi O-:L tions

contemplated in lITtiel~ 37 should bJ in vITiting so ~s to obvidte any

uncertainty. The m3.jori ty, hOioVGVOr, was in favour of thG provision as in

the dr~lt dxtiolus.

;].rti cle j8

A viG'N v;as,oxprGssod in the; 00mmitteG tha,t this articlG should te

dolatcd as subsGquent prn.ctioo 'dc:S too Vilgu0 and up.c:)rt:lin a cri terion for

modifica.tion of a t1'Gaty. Anott0r viGW is th.;.t thGro could bo no obj8ction

-to accepting this article as in th0 present drdt with th~ cl.:uification that

tha HpartiI:Js'; in this .Artic18 ITl8s,nt all the parties to ,3, tr(),~ty. ./l. third viow

was that therG was no obj8cHon to thJ prJscnt -taxt as in thG Int0rnational

Law Commission's dra.ft.

The pl'inc
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word ".only ll in
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Article:; 39·

The p.rinciplo s contained in thi s 2.rticle was gener,;;.lly found to bo

acoeptableto the majori ty. A daloga tion was, ho,vev:;l', of th3 viG.w thc::t ·the

word ".only" in. paragraphs.1 and 2 of this ar-ticla should b8 deleted.

Article 43 e

The Committ0o considered th0 provisions of this article in soma detail •

. The majority was in favour of retd.ining th.::: artich-. as.i t is. .l view "faS

however. Gxprossod tha.t tha proyision of ATticlu 43 as dr::.ftcd might lJadto

practical difficultios, and ih~rGfore should bJ brought in consonance vnth

the principle embodied in ~~tic10 110 of th~ United Nations Charter •.

. MOreOVE;I\, it was suggested: th<1t if thv Commi ttuo retains the principlo adopted

:in Article 43, the exprGssion lI consti tutional la'!,'! besubstitutGd in place of

the words ;lint0rnal 18.,yl'. ;

itrticlvs 46 and 47

One doleg,3.tion W.:1S in favour of deletion of those articles as' in its

view tho provisions of these articlos bring in 6n £lement of doubiin.the

logal sGcuri ty 8,nd order. In th.:; view.of tho delegation the provi s;ions of

Article 47 in regard to tha concept of corruption wore too vague.

ATtic}:; 49

The majori ty in the Gommi ttvo is in :favour of tha addi tion of tho ,,-;ords

"01' by Elconomi c or poli tieal prossure;1 at the ond of th8 article. Tho

minority is, however, in favour of th0 rotention of th~ articlo as in the

draft.

Articl,::; 50

~bilst the majority had no objection to the prosont dra.ft being retained,

onE) delego>tion oxpressed tho viow thcl.t this is ono .of th(;) conc0pts which may

cause dispute in its application. In the 'viow of th8· deloga.tion it was

desirable to dosigna.te or 0st,,,blish a body which is inv0stud yvi th standing

competence to pass objective and purely IGg~l judgments upon such disputes

when they have not boen solved through diplomatic n3gotiations or some other

pcaceful moans.
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Artiolcs 58",a:nd 59

One deleg'1.tion was of the viow that the,;je articles should be so

formul~ted as to provide a safeguard ~gainst situations in which the

destruction of the object or a change in thG fundam8n~~1 oiroumstances is

b:l"ought about "lty tho voluntal'Y act·of··the party i tso1f.

Arti cle 60
. '

Th8 me,joti ty in tha Commi ttGO i sin favour of th8 addi tion of the words

c
this

~ci ma;

count

(c .K. Il,APHTl.RY)
29-12-1967.

opinion that the addition of theG 'words is superfluous.

lWT',1: .

A general comment on the dr',ft articles made by one delegation is ihai

there are quiteafcwprovisions in the d~~ft ~rtic18S whichc6nt~inedas is
',.'

admi tted. by th0:l comment.1ry of the Int0rna.tional La,w Commission certain

ooncepts i:hieh may cause disputos'in: th8ir application. The delegation

considerod it desirable to designate or Gstd,b ish ,3,pproprLdc bodi0s' or

authoritios invested .nih standing'compotence to resolve such disputes in

a pUIGly objective and legnl manner.

c
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J

Resolution No. IX(15) adopted at the ninth session of tLe
'AsUm-Af"rican Legal Consul iaiiive Commitiee'

CONSIDER1=NC THAT under Article :3 (a) of its Statutes one of the functions of ­

this, Commi tiGe is to consider -tha': re'p~rts '1f th~ IntGI'nation~l .Law COllUlJission and

to make r'eoommGndations there on to the Gn7ornrnonts of tha participating

countrios :,

CONSIDERINC THAT tho'International Law Commission at i -ts Ei'ghteon-th Session'

had finalized its report on t'ho La:"; of' Troaties:

OONSIDERING IIIHAT the Commi ttoo' at its Eighth Session had docidod. that i 1;.
should oonsider tha draft articles on tha subjoct of the Law of Treaties, as

I

adopted by the Commission, wi th a nuw to fOl'IDUlaiing propo'sals and suggo stions

from the Asian-African point of view for considoration of the Gcvernments of the

participating coun-tri~s:

CONSIDERINC: T.HAT tr.G Unitod Nations have ta.lt;:cm a decision to ccuvoke a
.... .~

Oonf'eroncG of Plenipotontiaries to moet in NIaroh 1968 arid also during tbG early

part of 1~6~ to draw up a mu1-tilatGraJ. convention on the subjoci Gf' -tho Law' of

Troaties on the basis of the dl'aft artioles pro:pared :'y the International Law

Oommission: r
- -----._,.. _.. , , ..•..__ .." ~.~ -'--

AND CONSIDERING -that .it is of imp<'l?tanoo .t6th,j,Go-Vf.lrnments .)f the :partid-
," :.", ,

pating oOMtries t,.\ formulate thoirviows on 'the draft articles proparod by tLe

Intornational 1;'w Commission boforu tho Oonforenco of Plenipotentiaries is hold.

and that it is desirablo' fo'r this Committoo to assist thoGov,:n'nments in -this

matter by expressing it; oonsidorod views on tho subjoot:

AND CONSIDERINC}' thi:J. urgenoy d/ the mattor: o. <'

THE C01vJ].!lFPTEE DECIDES to' draw' uJl an intorim roport in: -the form of comments

on such of the artioles dravro u~ by the Interna~ional Ijaw Cummission as irt ihe

Con@ittoo's viow roquirG spooial considoration of thoGovornmcnis ef the

participating Statos:
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TJill OOIDliITT:GE DIRECTS tho S13cretariat ,'to submit thG Intorim repnt of thE)

Committ0 G tCj"··-t-w·-ekrvur:r.!llG'J:!t's-Q·f-·i;·h0 };,ar:-ti cip3.ti'flg "countrie s: and. al,80 to placo. .. . . - . ' ..
thG repori at iiho cli:sr~~-;:i' o:fth.o "ciGiagales"';Ftho As[an-Af"rican countrios

att8~ding tho OonfJronco of PlonipotGntiarios ontho Law ef Trc,atios:

TIill COMMITTE~ ALSO DIREOTS that a copy of this report bo s0nt to th8 United

Nations under Artiolu 3(d) of th<J Statutos of tbe Commi ttEw with the rGquost that

it bo placod bofore tho Confor0nce of PlenipotontiariosJ

trEE CONiMITTE:;:; DiJCIDES t1<o.t this subj0ct bo placed on the. agtmda of its nuxt

Session as a priority itGm for its final considGratio~ particularly on the ppints

tha·t may arise in the oourS0 of delibc.:rations in th'o Conferonoo of Plonipoton­

tia:ries during its 1~68 Sossicm so as to \mablo thG Commi ttGO to considol' and

recommend on thos0 points for consicloration ~.f tho Gov0rnmonts lofor.rG the second

part of tho Conforonce of PlonipotGntiari8s is hold in 196~:

THE COMMITTEi, FURTHEH dirocts tho Socrotary in c(:msultation with the Liaison

Offioors to tako. appr<:,priato steps to nominate an Observer on bohalf .f t:A.e

Committoe to attond tho COlUarCnOG ~f PIGnipotcntiariGs.

2. COU1~CIL OF ~UROPE

Transmittcd by a lvtter dated 21 ]'e'hruary 1968 from
The Secrctary-G8n0ral of tho Council

This momorandum oontains tho obsurvations of the Sec:rutariat Genoral ~f tho

Council' of BUX';QptJ on n co:rtain nUInbor of Articlos of th8 draft ~n the Law of

Troatios, d:rawn up 1y th0 Intornational Law Commissi~n ~f the Unitod Nations

(Rei'. A/6309/nov.l). ThoSG l')bserV'ations takG into acco~mt b .. 4.b. the praotice :1f

the Council of Europe conoorning the elaboration of Oonvcntiuns and Agreements

boiwocn its mom1er 5tatos and tho practioo of tho Secretariat Gonoral.~f tho

Council ef Europ~ as dGp~sitory .~f the said Conventions ~nd Agroom~nts.
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Treaties which,arBconstituent instruments of internationalArticle 4·

irt point 3 .Jf its cornmuntary ad Artiole 4, that -thos,:) torms are iniendod "to

Qxoludo treatios moroly drawn up under the auspicos "f an organi~ation or through

use of its fo,oili ties and -to confine t:.o reservation to trea'tie s -th8 text et

which is dravm up ':1nd adopt0d wi thi:_ an organ of the' organization;;.

Novoxth~lcss, neither Article 4 nnr Article 8 ~f the draft, which lays down

voting rulos applicable to the adoption of a tox-t of a tr8aty, contain a defini­

tion of tho term "adoptGd". Tho commentary ""f the: Commission ooncerning Artiole 8

spocifies that it concerns a dooision "ey which the: form and content of the

proposGd treaty arc sottled", yD. thout implying th0 consGnt of t:2.o Sta;tcs ·ooncerned

t, be bound by the troaty (cf. O~servations ad Artic18 8 ~Glow).

in this ccnn0xion, it should be not0d in tho first plac0 that thc'praotice

of international organizations i.n" matters concornir>g treaties :otween States

concludGd vnthin th8ir framework isvariod duo to tho different legal structures

of those organizations. Oonsoquuntly, supp~sing even that the ierms Gmployea 1n

Articlo 4 of the draft ef the Intornational'Law Corhmission clearly exprGss the

moaning attributed to them by tho commontary of tho Commission, the applioation

of Articlo 4~to a certain category of·treaties mig~t always ~o doubted. Thus?

the Con'TGntions e.~d .Agroemonts conclude,," within tho Ccuncil ;,f Europe; numbering

at present fifty-four,' a~o in gene~~l Glabr:ratod l'y Committees of experts esta1:'­

lished by the Committeo of lIlinisters by virtue of Articl;.; 11 of t1\o S~atuto ()f

tho Council of Europo, and arc the subjeot ~f a deoision taken by the Committee

second

and

oton-

s nm::t

United

ost that

Liaison

the

o llflints

monts

,laco e-rganizatiol1s or which are adopted: 'vi -thin intornational

s organizations

1. As regards the scope of application of this provisi~n, n~ pr0blGID 900ms to

arise conoerning tl:o' consti tUGnt in.struments ef intornatior.al crganiza-tions.

Howover, thi s is not tb.:J case vd th respoct to tho "troatiGs wh'io'h are adopted.

within internati:mal organizations". The International Law Commission doolaros
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of tho
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of Jhinistors .J,nd aIDod. at sottlingtho toxt no V2-riotur of tha instrumont and.

at oponing it to the sign~ture by member Statos of tha Council. Those

Convontions and Agruomants ~ru thus cortainly 0IQtorat0d,~ithin'or~ansof the

CO'J..Dcil of' E.uropo; 'howQvor, th0 finElI dooisio:r.L tak3r.L by tho Co mIni ttGO ,)f

]j'inistors is not oxprc;ssly torm0d Hadoption". H0vorth0lGss, Q,S tha sCOpE):=md

the moaning of this c10cisior. sooms to oorroRpond. oxactly to th(; signification
~ 'j

givon "':Jy th~ Intornational Law Conunission to th", tGrm "adoption il (of. O:;serv-atio

ad .Articlo 8 hGlow), thiJ o"':JS8rvations of the Socrotariat Gorwral of tLe Council

of Europ0 concorning tta follo,ving draft Articl",s of tha Cllmmission are basod

on the hYP:Jthosis t\at tha said dooisior.L CEW }0 assimilatod to at';. "adoption'"

in tha meaning of the draft~

In tha sGcond place, it should to pointod out that the presont w.r~~ng ~f

Articlo 4 limits its o.pplioG,tion to tr~D:tiGs adopted Vii thin, the organization and

oxoludes. trco,ties whioh have ='~l;m e~aborated under the auspices ('f the

organization '.vi thout 'l.Oi:lg dravm up and ?doptod. ry a..:l organ ef .tho organization,

fer instanc8, by G,n intornationo.l conforonco convoked :'y the organization.

According to the commcniary of tt8 International Law Com~ission (point 3, ad

1l.:rticlo 4), this limitation aims at o~oluding the trGatios which have only )eon

d..ra'lm up wi thin ,m intornatior...al organizaticn "aoauso of tho con7onienoe of

using the s~rvic09 and faoiliti0s provid0d by the organization. But it seoms

t. .0 difficult to dolimi t prcoiselyth0 troaties dis-tinguis1.l.od in ,this way )y

.tho Commission. Fuxthermcre, t:~is distinotion Las 8(IDO dra....i~acks, partioularly

as rogards tha rulGS applioablG to theoarrying out of' tb:; rnrk of th13 said,

international oonforonoo, rul,?s which it sl.ouli 1:0 possiblo to usta1'llish ....y tha
~

competont ~rgan of tha organization whio~ h~s oonvokod thu conforonco;

s)..milarly, th.,; functions ef tb8 d8posi tary should bo govorned by the: samo rules,

to 90 osta.lis~0d ry the oompetont organ Qf tb~ organization, wl.othor the treaty

has been ela~~rntcd within tto organization or only dGp~sitGd therewith.
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In conclusion, it seoms advisable to clarify the provision of Article 4,
particularly in order to define the term "adopted" (a definition which could

eventually be included in Article 2 of the draft), it being unaerstood that

the new wording should take into account the different legal· structures of

international organizations as well as the need to ensure a certain

uniformity of the rules governing the treaties concluded within their

framework and deposited therewith.

2. ils regards the "relevant rules of the· organizatio~·", to Which, under the

terms of "Article 4 the application of the l1rticlns drawn up by the

International Law Commission is subject, the following comments might be

made~

(a) The wording ,of this provision implies a subsidiary application of

the articles of the draft of the International Law Commission in all

casos which are not covered by a rule of the organization. It should

however be specifiGd that the "relevant rules of' tha organization"

comprise both the already existing rules and those which might be

established in the future.

(b) The majority of international organizations apply, in addition. to the

constitutiunal rules and regulations governing the treaties concluded

within their framework, a certain number of rules and practic8s 'which,

wi thou t being laicl down in a legal instrument, hewe guided in the past

the activity of their organs in elaborating, administrating"and

implementing those treaties. As the scope of Article 4 in its present

form is not clear, it might be advisable either to specify thai it covers

on 1 y . "legally binding rules which are adopted and appliod in confo:rmi ty

wi th the constitutional rules and reguls.tions of the organization, or

preferably to modify its wording in order to take. into account in an

explicit way the practice of international organizations.



A/CONF.J9!7
page 18

In the case of the Council of Europe, the Conventions and Agreements'

concluded within its framework are at present governed by the following

constitutional rules and regulations:

(i) Statute of the Council of ~uro:pe, Chapter IV (Committee

of Ministers~ composition, powers, voting rules) 9

(ii) ·.Resolution of a statutory character, adopted "by the

Cornmi ttee of Ministers in :May and August, 1951 (powers

of the Committee of Ministers 1 Partial Agreements);

(iii) Rules of Procedure of the Committee of Ministers and for meetings

of the Ihr.isters' ]J0pl~ties (voting rules), in th8 light of the

sub36.Quent pre,ctice of tl1G Committee of Ministers.

:F'urthermor8, it is advisable to men tion ~~he 'Model Final Olauses

of Agreements' and Conventions elaborated 'v:ri thin the 00uncil of l:!.1urope ",

approved by the Committee of Ministers in 1962 and containing the

tsxts of the final clauses of the Agreements, which can be signed

without reservation as to ratification or aoceptance, and of the

Conventions requiring ratification or acceptance. As these clauses

are d(~stined to be incorpora ted within the Conventions and Agreements

concluded within the Council of Europe, they will ru] e out by this fact

the application of contrary provisions of the draft of the International

Law Commission. rrherefore., t.he model clauses are not, .properly speaking~

"relevant rules of the organisation l' • However, they mi@,ht give an

indication of an establishe'd p:,:actice of the Oouncil of Zurope, whioh in

cextain respects is not in confortni ty with the solutions pr'oposed by

the draft of the Commission,

Article 6 Full powers to represent the State in tb.e conclusion

of treaties

1. Under the terms of this Article, full powers are necessary, amongst

others, Ilfor the purpose of expressing the consent of the State to be

bound by a treaty", As regardl:; ratifioation, aoce:,)tance, approval and
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accession, mentioned in 'Articles 11 and 12, as means of ~xpressing this

consent, it has to be taken into account that these acts do not signify

the deposit of the instrumdnt in which they are contained, but mean,

in conformity with paragraph 1 (b) of Arhcle 29 "the international act

so named whereby a State establishes on the international plane its

consent to be bound by a tr8aty ll. If this act has been signed by the

Bead of State, the Head of Government or the Minister for Forei5~

Affairs, no confirmation of their capacity to represent the State is

necessary {Article 6, paragrapH 2 (a)]. GonsequentlY9 the pe:cson who

deposits the above-mentioned instrument does no~ need to be invGsted

with full powers. This rule is in conformity v,rith the practice of

the Secretary General of the Council of ~urope as depositary of the

European Treaties.

2. As rega:,,'ds the si€Jnature of a tre&.ty, Article 6 contains rules on

full powers only 'Ni th r8ga:,:d to the expression of the consent to be

bound by the treaty (Article 10), and to the authentication of the text

of the treaty (Article 9). The signatures wll~ch h~ve neither of these

two meanings 9 that is to say, deferred signdtures with reservation in

respect of ratification; c..nd which make up the large majority of the

cases within the practice of the Oouncil of Europe, are not covered

by the said Article 6. This lacuna is the consequence of the decision

taken by the International Law Gommission, not to deal separately \vith

the institution of the signatur6 with reservation in respect of

ratifica tion G to. (cf, Commentary of the Commis sion ad Article 10 9

point 2 9 in_fine) , It miGht 'IJe advisable to review tnisdecision i.1

the light of the fact that this practice, especi~lly in the case of

deferred sign'ature, might not be assil'nilated to the authentication of

the text of the treaty (cf. Observations ad Artiole 9 below).

3. The rule laid down in para,raph 2 (0) of Article 6 corresponds

to the practice:: of tho Counoil of ::l:urope, according to which the

Permanent Representatives to the Committee of Ministers riBed not show
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full powers for the decision relat:Lng to "adoption" (and authentica:tion)

of the Conventions and Agreements concluded within the Council of

Europe. However, as is stated in the observations ad .8.~ticle 4 above~

it would be advisable to include in Article 2 of the draft a definition

of the term "adoption".

Article 8 Adoption of the text

1. According to the commentary of· the International Law Commission,

the term "adoption 'l signifies "settling the form and content of the

proposed treatY"9 it is specified that "at this stage, the negotiating

States are concerned only with drawing up the text of the treaty as a

document setting out the provisions of the proposed treaty and their

votes, even when cast at the Gnd of the n~botiations in favour of

adopting the text as a whole, relate solely to this process. A vote

cast at this stage, therefore, is not in any sense an expression of

the State I s agreement to be bound by the provisions of the text~ which

can only become binding upon it by a further Bxpression of its consent

(signature, ratification, accession or acceptance)".

Taking into accuunt this definition, it seems possible to regard

as an "a doption of the text" the dGoision taken by "the Committee of

Ministers of the Oouncil of ~urope concarning the draft Conventions

and Agreements elaborat3d and submitted by thG Committeos of experts.

Indeed, th.is· cl.0cision is the outG'ome of an examination of the text

proposed oy a UommittoG of exports~ in aut~orizing the text to bo

open~d for signa ture by the member Ste., tes 0:.. the Council" and in fixing,

as a general rUle, the date of this opening for signaturo, it implies

the a ..]oement of tlJ.e Committee of Ministers to consider' the text of the

instrument concerned as definitiva with rogard to its form and contents,

Wit~lout, however, Emta.ilini;, tho cons8nt of thG member States to be

bound by the treaty. In the li"ht of the obsorvations ad Artioles

4 and 6 above~ itwouldhowovor bo advisable to include in Article 2 of

the draft, a definition of t11.o. term "adoption", with a view t'J avoiding

any doubt as to the meaning and scope of this act.

2.

Law

of tl

in Al

Mini~

of' tl

of Pl

are j

text

Mini1

is c(

stag~

aut!l

that

foll

conf

mean

2.

by

si

tio

Corn

the

unci

the

co

. to



cion) .

)ve,

I;ion

I;ing

a

;e

.ch

mt

ng,

s

the

nts,

of

ing

A/CONF,39/7
page 21

2. In accordance with Article 4 of tho draft of tho International

Law Commission, thG dGcision so def'inGd of the CommittGe of MinistGI's

of the Council of .jurop.~ is gov8rned not by the voting rules la.id'down

in Article 8 of tho dra.ft, but rather by those whicn tha Oommittoe of

Ministers apply in this mattor and which are "determined by the provisions

of' the Statuto of the Council of .:Europe (Ari;icle 20) and of the Rules

of Procedure for ro',.Gtings of the Ministors I ]oputies (Artiole 8), as they

are interpreted by tha sU0ssquent practice of tha Oommitteo in their

applica tion.

Article 9 AUi;hentication of the text

1. In the practice of the Council of ~uropG in troaty matters 9 tbere

is no spGcial procedure for the authentication of thG text of a

Convention or an Agreement concludGd yd thin its framework. When the

text of a treaty has bGen positively decidud upon 1y tha Committee of

Ministers, in conformity with the obsorvations on Articlo 8 above, it

is considered as the taxt nc variotur. TDis d0cision ~eing the Idst

stage in the proceduro of the eh"bo~ation of the Buropean Treaties, the

autHentication of the t<:;xt is idontioal to "its "adoption ll
• ·Considering

that this practice is not poculiar to the Council of ~uropo, but is

follow"sd by other international organizations and in international

confere~ces, it mi~ht be advisable to includo "adoption" amongst the

means of authentication of the text of a treaty.

2. Nevertheless, the discovery of an errOr in thJ toxt as approved

by the Committeo of Ministers of the Council of ~urope, before the

signature of the troaty, dOGS not ~ive riso to the procodure of correc­

tion provided for in Artiole 74 of the draft of the International Law

Commission. The correction of such an orror boforo the signaturo of

the tJxt is accomplished by a decision of the Committee of Ministers

under the same conditions as the docision concorning the "adoption ll of

the t";xt of the troatj. Thus, the "adoption ll does not have tho

consoquenc0s attached. by the Commission to the authontication of the

text with rogaldto the co~rection of c~rora.



In the practico of tha Council of buropc in tr~aty matters a
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the Counc

Oonvon-t5

Agroome

in tho

an aoca

sa~d in
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Ncvor-i

Scttlcm:;

Council j

Ccmpani'

Convent'

FroG(l.oms

are open

th8 drn.:E'-i

and a,:ce

in tho dr

tion arE)

virtuo of

took part

Ind.eed, 11

aftor tho

non-mombc:

Europo COl

ance (and

Stat8 to 1

consent te

no distin(

A multilateral tro~ty

In the cc:;,sc of mul tila,tGral

Tho signature subject to ros~rvdtion in

As this practico is ,n:prossly providod for by

Paragraph 2 of Articlo 9 m~ntions signatu~~ as ~ m~Qns of

text, immodi~t81y or shortly after its adoptio~.

].

authenticating tn: i:c;xt of a troat;}.

procoded by sign..oturo.

of Articl~ 10 of the d~aft.

which p::c ovid'. s for cl8forr:::d. signature s coul d. no t l}::; an t;.18n tica t::: d. by

this maans,bocausG it might Qntor into ~orc:, 8v,:;n before signa,turo by

all the n2gotiating Statos.

On tLo other hand 1 as a d::fo ..'rod signa.tu.r;J c3,nno-t imply authcntici.\­

tion of the text, it is not covorad by any provision 8f the draft· of the

International 13'1 Comi;1ission, unl]8s it is li12,cL: 1NitilOut r08,-:rvation in

rGsp~ct of ratification ate. and falls for this r8ason within thn scopo

clauses includod in tho Oonvontions and Agroomonts 1 no prob18tTI will

arise in this respoct from tho draft of tho International Law Commission.

treati8s) tho signatul'O CLOOS not hi:;:vo this mG8.ning- un1888 all the

roproscntatiYGs having p2.Tticipat]d in tb,:; nogotic:tion h..::.vo si@ncd tho

TElSpGot of ratification etc. has, ..OVlrz;V,JT, a propor 1106'3.1 moaning (for

instanc9; obligations Ll contrah·_ndo of sig.le,torics~ rights of

signatoriGs; provision~_J. 0ntry into -,-orco of a tl'oaty whioh he,s bocm

s~gnod but not yet ratii'ioci etc. ), ,:,,-,11eh it would bo \iOrthwhiL: to

covorby aspocial pl'ovision of an Llto,:na tion1:11 Oonv:.::ntio1'1 on tha law

of treatios (cf. obS0rvations ad Article 6, )oint 2 a.bove).

distinction is mac1oG;:;tvvocn Agroomemts which can be signoe" \l'ii th or

without r::servation as to ratification or aCcolltanco; and Conv::ntions

roquiring ratification or accrJptanco (cf. "Modol Final Clauses " ).

Furthermor" ratification ,:md accoptanoo (or ::LpprovEL1) must alvrays be

Article 10 Cons8nt to be 'bound by a trcat,Y :'xpr.:sscd by signdturo.

Article 11 Gons8nt to bo 'bound by a tr ca. t;y expressed. by ratification,

accoptance or approval,

Article 12 Cons;.:;nt to bo bound by a tr,;i;1.ty oxpr2D8c;d by cJ.ccossion.



tha tion ar'e coufinCJd to "n<;;otia.ting 8t"'"W8"} this Gxpression means by

in tha drc.f+· of tho 'Jon:n:is",iol1, t~l:LS mua:.1S th .. t 3:i.gr~3,tlu~e and ratifica'"

Aceo.rei ;.ng ico tho "t8rminolog;).' used

t.(. t1.o l1JulnDG1' 8ta, to s of .,
CouncL. , whoreas aeco,;:;sionlJll'~3

..':'orcG of tho ·cr0a.ty is, hl gGDcl'£1.1, o:oon only to

!:.c;co~din;!, tc, th::;SL' p.:covi8::"ons t~lJ COllvJntions cmd

Nevortheless, in cOlltn~diction to tho draft of the Commission where

no distinction ::'8 maclO b::;tv.rocn tflO difforent means of oxprossing the

consent to bo buun"\. by c:, tI'CO,t;y 'Ni tb. rega:rd. tc tho qualifications of a

Stato to becomo a party ·co tklC t2:'ea t;y, th;) prac tico of' the Council of

Europe confines th::; Si.:o!lilturo and consoquol'Jt.ly rCttification and accept­

anco (and approval)

after the entry into
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virtuG of paia:.l'aph 2. (0) of Articlc 2 of' tta d.re,ft, thc Statos "which

took part in thc drs'y;:Lng U:9 i1{)d .].'lopticl1 of th0 toxt of .!,~ho treaty",

Indeod, "tho aClcp':;io~1Ir of C;oEYQ!"!ticl'is a~1d _.l_gI'oomonts conclud.ed within

the Oounoil ,1f ~'...:rOljL: is dCG:i.dcu. "Jy the Coumittcc of Ministers of tho

Council in whj.ch only ITlembm.' S"ca to::; <..!'O ropl'osc:ntod., othor Sta. tOG which

mig~1t ha,v.~ 'cakol1 part ::"n t~lC 1ir~)rk L;f c."}mrni ttc Jf' (;o,llod upon to draw up

the draft C0nvcn:;jon:3 ::J,::Hl Ag~~eGln(mtiJ;. uo not take pa:::·t in this "adoption"

and a:cu CCUB;J0'.l.on-cl;-i" not, to ;>J cCl1;;ido:co9, dS "n::goti2,ting St-3.tas 11,

sn:i.d in'3trurJ:1nts Wuich la:.r (Lm1Jl1 tLCJ G:'J11di tiO~1:3 .cmcJ. proc.:;dur88 of' such

i!.....Jrtlte'..r;:·:.)I') ~ 'vd th th() oxr;.op""ion of i1 L:Tlall numl)cr of tl·;)2.tios 'which

arc oponod OYlly tc tho siCY1EJ, tn!'::.' by n:(;:::J~j(,:T 3tat8s of tho Oouncil of

j~UTopO (C:OD-·"-::'~1.J~i(ln 1")1" tho 1'1'o';;oc+,ion cd' IIum''':'"l Eig~ri;;:; 2ilcl. Fund.s,mcntal

li1rc G(1.orns e....,o. L'::'.:.:i ti0l1al Protocol:s, i!hropc2:<1. SGcic.l Chari;(;:" European

Convont:l.on OD B:::;tablishm.::n·c 7 .Juropoan ()onv(,:lni,)l'\ l'O:C tho l'cacoful

Scttlom~nt of Di8}~~8S, ~uropoan C~nvontion 011 the Establishment of

OOE1panios) ~ tho pcs8:ib:i.l:i_·C~' 01' 'uccoUJing 2. PEll' "C;\' by 'iTa;) of accossion tJ a

ConvoEtioYl or [,n :\€;j,')cmsn-c C(lnclud;~cl '.';i·chil".!. tho Caunon of .8nrope is in

goneral d:;.f;cl·minod by p:rnviG:2..on2 (;()~1t;;:inGd in th'J final clauses of the

an accos::,ion,

Agreements conclurJ.ou vrithi':l tho 80uncil of .duropo might be classified

in the i'ollo'~ving 'Nay g

by

le .

.Cil~

r

.n

.,
h
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gOVG:

para,

Thorof'or(;, tho

tr~aty or in another

y:i tl:vut 1:.:ouil':i.ng a decision

In certain CC1S,;S this possibility is limitod

In the latter oo.s;:; some iilstrum'_~nts, how::;vor, raise

this Committee.

may bo.

Tb-a docis::'on of 'i;hc ';ommi ttc:c of idnis'GoJ:s is, in principlo,

takul'. ~1J' e.. t'.:o-·t~·lirct.f: 1'1ajcr::i.. toY J in soco Ci'SCS it has to be

taknn by a l.'.lB,niwous voto uy t~l J (j:)mmi t·t;:;,; or r ::::.quiros tho

(i) Upnv:Jntions ~,nd A§,T,JCments '.vhioil arc open to 8,c.cossion by

non-mombor States vnlich arc invited to occcdo by the Committee

of Ministers, or which n.:;;.v'--, obt.2.inod th:; previous agreement of

Stato concorn·::ld to ancthr:;r ~i1strurr,:mt

th'J n-Jn"-momb~:r StateG wLich ("':"''lTlpl~J' "i/i th c8rt2in mC!.terio.l criteris.

Europoan non-m-::mbor Statos, in other .:::asos it is cxtGnd,;d to

all the non-iliom'ooJ.' States "Iha tovor their gcog:caphic situation

Finally? it should bo llOt(~1. tha.t 5.n c:] 1 :-:.t.3C:) i:lcc-.)f!Gioi.1 is possiblo

treaties ~oncor~0d.

partic~ to the JonqDn~~O~ c'::er~0m0nt concerned.

a Rupplcmunt1ry condi~ion, such as tho fa~ticipation of the

signatures wi thout resc::cv;:.ticn Tcw':;,I'c(l tc, ti1iB o:;:'i'.:,ct.

conformi ty "lith·.'L-;;0 provisioris c:)i'1vcnling the: nu'!l;~ .~l~ 0 ..' r3. tifica tions or

acoession of thi:rd ::Jt",,'i;Qi::i oannot in.{lu, 110.0 th,,-:,ntl'j' into {0:;:'C8 of tho

2. It resul ts from the !':!:'C0Cr1.~_r~:':7 consid,!l'c. ti0118 tho. t the practic0 of

the Council of .:.!lu.:r:opo hc;.s 0f:tabliDh(";cl ,~ complet.e s;rstem of rulos govorn­

ing the possibility 101' Statos to b000mc p~rtios to Conventions and

Agreemonts ooncluri,~:d within ice f'ram.)'ii0rk dnd tho extension of this

possibility to Stat.::s other th,:m thos.:,~ \ilhich hO'1Ve taken part in the
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this lacuna could easily be elimin~tGd either by an analogous formula

to that used in Article 12 or by adding the term "mrgotiCLting" to the

word "State" in tho first s0ntence of Artiole 10 and 0 11.

3. Under the terms of paragraph (c) of Article 12 of the draft of the

Int8rnational Law Commission, "thG consent of a State to be bound by a

treaty is express0d by accession when all the parties h2ve

subsequontly agreed that such conSE:mt may be expressed by that StB-te by

means of accession". Tiis provision might oonflict with the clauses

of some Conventions and Agreementsconclud~d~ithin the Council of Europe

governing the proc0duro of accession'. i~he question is thus raised

whether the provision quoted above has an independent vnlU0 besides the

pertinent clauses of the tre,::.ties LParagraph (a)]. A positive answer

to that question would enalil!3 tho pe.rties to over-rule a nege.tive

decision of the or,~'cm which by virtue of the treaty is cOmpetent to

decide upon ~ocessiono Thereforo, it should bo emphasised that

paragraph (c) applies only in the absence of a clause of the ireaty

governing accession.

Moreover,are only opon to signature by member States of the Council,

negotio.tion of the sc,id t:Jxts. Thl"1 draft of the Intornational-:Law

Commission CLoes not contuin any rule to this and (cf.CommentaIY of the

Commission ad Article l2~ l~estion of participation in a treaty), with

the exception ofoArticle 12 relating to accession, which, without

Hmi ting this procedure to States not having taken part in the negotOiation

of the treaty concerned, requires, however, that accession by a given

State h£!.s to be provided. for 8.S regards 'ttho.t State'l either by the treaty

or the n8goti~ting States or the parties to the treaty. Thus, Articles

10 and 11 relating to signature and to ratification, acceptance or

approval do not contain i1ny d.~finition of the States which have thC3

possibility of b8coming parties to a treaty by means of signature,

ratification, acceptance or approval. Nevertheless, it is not likely

.that one might set up this lacuna against the express torms of the

Conventions and Agreements concluded within the Council of Europe which
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Article 14 Consent relating to a part of a treaty and choice of

differing provisions

The practice of the Council of Durope in treaty matters does not contain

examples of Conventions which permit a choice between differing provisions

(paragralJh 2),· Le. between alternative provisions which are mutually exclusive.

However, in the case of four Conventions concluded Vii thin the Council certain

parts only of their provisions need be accepted obligatorily (paragraph 1),

that is to say, the ~uropoan Convention for the P8Rceful Settlement of

Disputes, the ~uropean Code of Social Security, the ~uropean Social Charter

and the Convention on the Reduction of Gases of bfultiple Natinnality and On

Military Obligations in Cases of ~~ltiple F~tionality. The provisions of

Articlo 14 of the draft of the Internatione.l La'il Commission are not therefore

of direct reI evancs so far as concerns thE: pr8,ctic'3 of the Council of :'Jurope

in treaty matters.

Articl,?-l~ Formulation of resorvations

The practic8 of the Gounci:i. of '-';uropo in treaty matters does l1t't differ

from the ru18S contained in this provision. It contains examples to be

found in each of the thra8 items st8,ted in tho article proposed by the

International 1a;w Commission.

(i) Certain Conventions and 1~reBm0nts concluded within the

Council of ';urop0 EJxprossly prOVide that rcsorvations are

not p0rmittG~ or th~t ratification, accoptance or adhesion,

or signature witho:mt roserv.3,tion as t,) ratif'icE'.tion, impliss

the l'3gal "tcceptal'lcG of all th;; provisi Ins of tho treaty

(item a)s tha.t is, for example, thQ case of the ';uropean

Agrooment for the pr·av011tion of BrQaclcasts Transmitted from

. Sta tions outsiclo nation!".l tr.;rri tori,'Js and of tho 1]uropean

ll.greemen t concorning ProgrammG: ~x(;hangos b,Y moans of

TGlovision ~ilms,

(ii) In othGT casos, spocifidd. T6sorv.q, tio;~s are Gxpressly

authorised by the t8xt of ths troaty (item b), for example,

the ;:!l7lropean Convention for the FoacGf'ul Settlement of

(iii

Disputes. CJrtain Conventions such tho Convention for the



A/CONF.39/7
page 27

practice.=, of tll.::; C~)unGil of Duropc is in the dir<~ction

of a system of r·;:;cl;'rv,3,tion kno'wn R,3 "negotiated

rGsel'Yationl1~ the t3XtS of the rGsGrvation which are

alonG to be permi tt.:d. [IT'3:lra',m up during the drafting

of the Convention or the L,g"reement. Theso reservations

appear either in the actu.al text of the Conveniion or

Ilgreement or more of tr,3n in an Lnn8x ther8to, ancl each

Con tracting Party may declare that it wi11 make use of

This is thE) case 9
one or othcr 0f thesG roservations.

Protection of Human Rights and. Fundamental FreGdoms

and the "Juropean C:'nvGntion on nstablishment only permit

a r8sGrvqtion to th;~; 8xtont that a laYl in force in the

territory of eo p,uty at the moment of signature or 'of

the cleposi t of '[,ho instrum('Jl1t of ratification is not in

c,mformi ty VIi th a particular provision of th€; Convention.

In this context it should hG str03sod that the recant

for example 9 of' the ::-:;uropcan Convention on Compulsory

Insuranco a~ainst Civil Liability in respoct of Motor

Vehiclos, of the "Juropeari Convention on the Reductioil

of Cases of lfMltiple Nationality and on Military Obligations

in Cases of Mul tiple N:-,tionali ty, and of the ':iuropGan

Convention providins a uniform Law on,1I.:r'bitre.tion. This

system of n3gotiated resorv"tion is also provided for in

the "fuotlel 2'i:'lal C13.U8,:)8" Gf. ..hticlo (0) relating to

l~rGoments, snd (d) r01atin~ to ConvGntionil.

(Hi) \iJhGn the text of the COl1'TGntion is silent on the 'lUElstion

of roservn. tions (i tern c) 9 it is acceptGd that they ma.y

be me.de with respeot to an':T of -the provisions of the

Conv811tion or of the AgrGcme:nt on c':ndi tion~ however, that

these r8serv~tions are not incompatible with the object

and purpose of the treaty. In order ta olarify the matter

in each particular case, thQ resorvation is brought to the·

attention of the clh3r Contracting Partie8~
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Artic10 17 1.cccptanc,'l of and objc:ction to rcsorvations

In tho pra,c'(i-:,;o of th~ c.:ouncil of .;uropa, a res Grv=>. tion oXliressly Or

impliodly au-thoris:Jd by "the :·3:xt of a C;mvoJ",tion Cloo3S not havG to be

speciallY acceptGdby the othor pArti~s to it.

.ixticlo 18 Procedure rcg~rding reservations

(1) lu3 r'3garc1s tho ccmmurlication of reservations and 9b jsctions thoreto,

it would be dGsirab10 t.r. t=.l~c into Ilc·~ount, in the toxt of ,.j,rticlo 18, the

tr0aties for 1j{~lic11 a rlaposi t,..,ry ot11:.:.r than the Gcvcrnxsnt i\f .::1. Sta tG anti tlod

of a rGS~

of recip:

formu.lat,

and in re

the r8S0]

to 'raisG

In th0s8 cases, the reservatj

communication should be transmi't:A to thJ ckposi tary v/nn sh,:1.11 forward it to

-the other lnt0r~stod States.

l1rticlo ~

l ..occ

(2) By virtuQ of pr.·r:Lgraph 1 of :.rtic} <; 1b, '::he communication shall momont 'N1:

be transmitted to litho othe),' St9,'~(.s ontitl.:;;d tt:' become :'')8.1'tLlS to tha treaty",

This exprossion has net been d3fincd in ~rticl~ 2 ef thn lraft of th&

Intern~tion~l Law Commission.

Seoretary

'. effectiVG

Final CIa

diffieul t to del imit the sot of 3t:;. tca b81 ol1t;in~; to this category. Under

ihes3 conditions it might bo IH'6fcro1.l".J,o to :1li)ntion '!:hc negotiating Stat0s only

and the other p:-.rtiG3 t) th~; trc'1.t.y. 'rhis if'; :>:tso the;: practic8 of t:w

C '1 f -r1 • tl' tt r-" 'I'" d ' ". 1 "'1 11' +' I (f)ounc~ 0 uurope In 11S mit or Lel , !\La 0.1 ~'lnr~ C ,1USCS , ••1' "le 8

relatin..:,' to O·JliVontiuns ~ llThG SocrotrLry l}C:l':e";:ll of th.:; Council of "'"uropo

shall notify th8 member StA.!;OG of 'the C'):mci:;' eJ.nrl. ti.ny SL:.te which has accoeded

t t1 ' et' " 117o lIS on van lon ... ",' -l '

In -the 1'I'3.oticc of th0 Connoil Df -~u),'opc :lml in contradiction to

paragraph 2 elf ;...rticJ.o 18, ~'.. :r,;:'~0rv',ti()n mr:,(le ""ihon Gigning e trG1-1t~i neEld not

be oonfirra,,,,ri \'ih0n Tt? tif;finCi '1.c~(.ptins or al::1l1'Oving tho troa ty,

.Articl s 19 Log!:!.l offor:b of l'i3f5CrV"l t:i.ons

Dnd.:;r th:; torm;:; of tho 11 Fod"Jl Final Clauses l' of tho Convontions and

l;grG;)wonts conclu :lod. wi 1; 1:1i £1 t~!O .::ouncil of:~uropo,'l p:l.rty '<~hich has made a

rcserv::t.tion in rospoct of fl. £,rovision of th-:: C~'r:('n tion or :..grooment crmoerned

"may not Claim the a.i_!')licD.tJ.on of tlut provi:Jion by anoth",l' Pi>.rty" grticle

(d) 3 :rel'-'.ting to CC'nv'311ti!)n~,,,7. NeY~rtholGsf:', th:. ot.ho:t' Il=:riios havlS the

possibili ty, in thoir rdi:;,tit)n~ ',ii tll tho prl:::t:f ·,}l:ic.:11 hO,8 formula tod the

resorvation, not to rely on t~3 modification resulting from this raserv~tion.

ThG

the Couno

instrumen

relating

after the

accoptano

l.rticlo 2

, Tho

instrumon

on Pr~viI

Protocol

elaborati

instrumcm

conformi t

the Con'7'G



L.ccording t t l10 pr'~.sent practice of the Council of "lurope, th::; application

ofa roservation docJs !"lOt th;:;rGby entail tll<=: automatic intervention of the :rule

of rociprocity J but only Jepriv:-;s, on the one hanel, the State which h1'.s

formulat3d tha res8rY;:l.tion of th6 right to claim on the intGrnational l-evel

and' in 1'01 a tion to tha othsI' partios the appl iC8.tion of tho pI'oyision to whioh

the reservation refors, and on tha ether hand, the other parties of tha right

to iai~0 against this State the t~Gaty obli~~tion ooverod by the said
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Th3 entry into forc0 of the C·mvontions Hnd ,'"groemonts concluded within

the Council of ~JuropO is detorminccl by the disposi ti0nscontained in those

. .
This deolar~tion becomes

Thus, according to the IIlJlodol Final Olnus8s 11, ....rticle (a) 2,

~ithdraw~l of rosorvations

~ntry into force

Entry into forco provisionally

res ervat i::>11.

Articlo 20

Secretary General, ar0S8rv~tion it has made.

instruments.

l~rticle 21

lirticlo 22

relating to Conventions lithe Convontion shall enter into forco three months

after the date of the deposit of the third instrumont of ratification or

acceptancG" .

..
~ccording to the praotico of the Counci] of ~urope, any party mUJ at any

moment whoJ.ly or partl;;T withdraw, by means of a declaration addressod to the

, Tho provisional application is a.t ,lJr8sont provi'.rd foJ:' by thr:)G

instrumonts d:ra.vm up within the Council of -;'DurOpi;) - L'G. tho General ,'..greomont

on Prtvil egos . and Irnmuni tins of the Council oi:~urope (:J,rticl El 22), thE: Third

Protocol to this General .:J,gI'8emcnt (:..rticlo 16) :wd the Corivontion on the

elaboration of a ::Juropoan Php.rmacopoeia (1:.rticle il). Tho first two 'of those

instrum(3n-ts have bGen put hlto provisional a:pplication following signatuN, in

conformi ty' wi th 't ha cons ti fu. tional rGQuiremen-cs of thG' signa tory Statee,: vvhsr8as

the Convention on the elaboration of a "juropean Pharmac~pooia has bec-m put' into

'. effectivo as fr,om the clato of its rocoipt by ths Secretary G~meral [Cf. "Modol

Final ClausGs 11 " l.J'ticlo (cl) 2, rele.ting' to Convontir·n§J.

..
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provisional il.:p~ic'.1tion :::.fter si~'nB.tur3 by [-tU the Stat.::s which have taken

part in the nsgotietion f81lowing t1. proc3&lro arplicabla to Partial

~Teoments, such .=!oS r:,rovi:;t::;a. for t~: the St:ltutory Resolution af "':'ugust 1951.

.:u-nongst th-:: Conventions and ">sr8Gfficnts conclud3d within the Council

of :S'urope, only tho :"iUropoan Convention for the; P8acGful SGttlGment of

Disputes contains an Gxplicit claus') concerning this quostion! This clause

status th':lt flthe provision of tbG C,mvention shall nct apply to disputes

relating to facts or situations .i.)rior to th..: 8ntry into force of th8

Convention as between the parti",s to thc dispu~ell .L:rticle 27, paragraph (a)).

Moreover, it might bc~ USGf1.;.l tc: oonfirl:1 t::-3 comm€Jntarr of thl3 International

Law Corrunission (ad :•.rticle 24, poir.ts 2 and 3), concerning the practice of

the ::~'uropoan Commission on Huma~1 Rights in tll.] app1ica.tion of the Convention

.u.rticle 24 Non-rotroacticity of traatics

proposed by

defini tian

in the case

is rcsponsi

r'unless a d

declaration

J.r ticl9~_~§.

Taking'

to ostablisl

.specify tha­

ad llrtic18 _

for the Protection of Human 2it;;ll"oo'3 end Fundamental Frcedoms.

:,J'ticlc 25 .i,.pplication of tro.;:,ti:JS to territori'.:is

(1) i..ccording to the IJracti co of tts COl. ncil of ~uropG, any party may

at the time of signature or ~hon depositing its instrument of. ratification,

acceptanc3 or acc.)ssion, specify the territory or tc,rri tories to which the

ConvDntion or ~~grGemcnt shal~ ~Pl)ly. III some Cfl.SOS, it is Gxplicitly laid

;'Z~i910-.35.
~~rt~~l9_J2.

(1) ]

amendEJd botv.

IndeG tl 5 nnde

shall bo th

dovm that th3 tr:Jaty shall a})pl;,' to the mQtropoli tan tGrri tory of 0ach party.

MorGovor, any part.! ma.;-; 5 "ilhen deposi tin,:; its ins trumen t of ra tific£l tion,

but alGo ot.

other State

acceptance or accession or, at any later dato, by dccl::uation addressed to the partiGs

the SocretaryGGn'Jrn.l of the, Council 01 ~:;uropc, oxtl3l1d the trcA.ty to any other l..rtiolo 35~

territory or terri tories sp~cifi(;"l in tha dc;olarf1tion and for whoso In the.

in ternational relations it is rosponsi blc OT or: '/Il10S0 bohaLf it is authorised (;onoerning"

territory mentioned therein, be ',ri thdra'im by d0cl,Qration a.ddressed to the

Socretary Goneral which shall takE:: effect six mOi:ths aftel' thE) ,late of its

recoipt by the Sec:rotary General .sf. III'ilodcl Final ClausGs '1 , 1..rticle (c)

rela.ting to ConventionJ.

to give undertakings. Fu t ' 'd 1 t' J..' "'1 respect of anyt l' normore, sucn a QC are 10n may, " "any amondn·!·

Minis te:..'s D.l

amendmonts

from the th'

Secrotary G·
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In cases whoTe the agroement of theso

~~rthermoro, it is not fully clGar vmether the terms

"::'pplicat:Lon of succossiv8 tree-ties relating to the same

Genoral rule rogarding th0 amondment of treati,os

':l,r'.on(l.mont of m;.J.l tiLderal treaties

is rosponsible, ctc.

.i\rti c18 36-_. ----_..._-.--

!'rticl e 3 C)0,_",_,,-_. .,,;..

(1) It 80017'8 tha'c the Gsnaral rulo according to which "a treaty may bo

amended between the pa:r"tiss!; (Lrticlo 35)' has b,c;en word~d too absolutely.

Ind8Gu 5 under the te~:'["(s of special provisions of some troatios, the amendmont

shaE bo tho GcilJjoet of a decision in which,ot only the parties to the -craa ty;

Taking' into account the attompts mach~ by some intern;:'.tional organi zations

io establish special prococlureG in t~1is matter, it might be advisable to

specify that .:,.rticlo 26 ody contains s1..l;bsidiary I'lllos (cf. 8.1 so observations

£!:.~ l1rticle 36, pojnt 4 below).

dunless a diffaren·(; intention ••. is otherVlise Gstaolishoci l1 GOVElr also unilateral

declarations by the intorested p.:~rties.

(2) Comparod ·...iith t"lis practice of ihe Council of TJurolie, the provision

proposed by th8 In torne. tional Law Corrimission is not cloar. Indeed, the

defini tion of I1th0 entiro terri tory of each partyl! might encounter some difficul ty

in the casa of a territory for whose international relBtions ths State concernod

out a180 oUo;..' Sta·i.;cr~ ShEll take part.

other States if> necGssarJ for the adoption of the amendment, the agreement of

tho parti'3s ,,,,,:;,- not havo the o:t'foct attribu t-,d to it by tha general rule of

/.rti ole 35, if thGse other StatElS refuse to support ths clGcision concerned.

In tho practice of tr.G Oouncil of Cjuropo, a similar si tU;:l,tion might occur

concerning ·Gho :.Gur::>].ioar, Social Charter, ;..rticlo 36 of which provides that

lI any amGndmon'Ls ... prop08od •.. shall then bo considor8d by the Cornmi ttes of

Ministo::..'s anli subrid.ttcct 1'0 -I;h8 Consul tati\TO ..·..ssembly for opinion. J..,ny

aIDcndrnon ts appro'-ClQ. by the Comrni ttoo of Ministers shall en tor in to forco as .

from the thir tioth cla;y aft8I' a~.l the Contracting Partios have informed the

Secrotary Goneral of their aoceptanco .•• ".
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(2). :...8 regards tho Statute of the Council of "Jurope (Il.Tticle 41), no

problem ariscsfrDin th8 draft ef tha International L,?,w Oommission; for the

special provisions r::;l<1ting tot~10 amendment of this StatutE: fall within the

scope of th0general reservation laid d.own in :.rhel" 4 of the draft.

The same ap.pli'3S to th3 J]uropoan Convention on :Jstablishment (Article 24)

and :to ·thG ~DUropb8XJ Convention on the::: InternE'.tiortal Claosification of Patents·

for Invention (l~ticlG 2). Indoed, thes8 provisions only eonC8rn special

amendmont procodliros, which arc eovor-:d Dy the raserv3.tion laid dmm at the

beginning of ~rtiele 36.

..(.3) Undor the torms of ;...rtic1e 36, paragraph 2 "any· proposal to amend

a mul tilateral treaty ••. must bc n·'tificd to Gver~ party, Gach ono of which

shall'havo .the right to take part in .•. It. :.s regards this -point, it should

DC noted that in caSO the troaty hRS beon dra1ln up VIi th:'<.n an organ of an

intornational organi:lati'On, not only tho partios to the trc3.ty but also the- "

oth0r momnor States of the orgrolization might have a logitimate intorest in

boing informod abOll t the propositions to· a,m(')nd the treaty and in ta::'ing part

in the docisionsthoreon, \Vi thout it boing noc·0ssarily stipulA.tcd in the

troaty concerned. Consequontly, it might DC advisabl:; to mention in this

o9ntoxt el ther tho nogotiating States or the organ within which the -treaty has

b8en dravm up.

(4) ~rticlc 36, paragraph 4, which refers to ~rticle 26, paragraph 4 (b),
concerning the maintonanco of tho unamendod treaty, rais06 the problem of tho

advisability of the survival of the fOI'm8r treaty in cases vvhero a vary smalJ

numnor of Stat:3S romain partios only to t;lis unamonded treaty, forcing the

parties·· to the F.i.mcndod tr' .aiJ to maintain botwoGn thGffisel vcs treaty r81ations

which the;y' consid6r out of de,te. rrhe problom is' particul "..rly pressing if it

ar1308 out of a treD,ty having insti tu t5d organs t:wd procsduros for its

implGmontation, which have bOGn tho subject of tho amendmon~s made in the new

treatYr' In this context, it must also be taken into account that unG-cr thG

terms of Article 52 of thG draft of tho Intornational Law Commission· a nru1 ti­

lateral troaty does not t0rminate by roason only of th3 fact that tho number of

the partios falls . Delow tho nUi!lber neocssaI';)' for i tsentry into forco.

Jlrticlc 31 A-
0:

(1) The

alsO be ad.dras:

he is not a pa:

(2) .L.n I

the IntornatiOl

APplication of

Jirbi iiration.

the Uni ted Natj

paragraph 7 thE

or bilateral ae
pariiies in,.mat1

of J...rticl e X, I

within the Com:

pariiies, from t

Convention on I

lll'ticle 44 E

The .comrou

oxpress the Cl)

bo, to the dep.
to a State org

~tic10 52 R

n

.lIlnongst t

Eurove,. only t

of Social Se cu
'. . . :

for, .their rema

~ .J.rti~l·o 36,



Convention on International Commercial ~rbitration.

ad ~ticlo )6, point 2 above).
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On tho basis of this provision

abovo mentioned Agreement has been concluded

It d~rogatcs, in the rolat(ons between its'

.<J.rticlo IV, paragraphs 2-7, of the Juropean

This C?nvontion, villich had boon concluded under the auspiaes ofi.rbitration.

parties in,.matters concerning arbitration •

.il.rticle 44

Articlo 37 Agrooffiants ~o modify multilateral treaties betweon certain

of the partios only

(1) The notificati?nprovided for in parag~aph 2 of l~ticlo 37 should

alsO be addressad, as the case may ba, to the depositary of the treaty, if

he is not a party thoroto.

(2) '.l;n Qxamplo of a troaty falling under article 37 of the draf~ of

the Intornatienal 1l3,w Commission is given by the ~:.gro8ment relating to

Application of the :Suropoan Coavontion on Internt,tional Commercial

the United Nations Economic Commission for Europe, providos in .~ticle X,

paragraph 7 that its provisions do not affect the validity of multilateral

, 0:1;' bi~ateral agroGments concluded, or to be 'concluded, by the contracting

.of i...rti,cl e X, paragraph 7, ~he

within the Council of ~urope.

parties, from the provisions of

Speoific r3,strictions on authority to exprcss" tha consent

of the Statc

Thecomrnunication of the specific rostrictions on tho authority to

oxpress the consent of tha State should also' be addressed, as the case m~y

.bo, to the depositary of the trGat;'l, if this function is cmtrusted neither.
to a State organ nor to a nogotiating State.

iu'tiolo 52 Reduotion of the partins to a ITILll tilateral treaty below the

number necessary for its entry into foroe

1:unongst th\) Conventions and .('.e;r8emonts concluded wi thin the Council bf .

Euro:pe, only the "'Jur?poan ,Social Oharier (Articlo 37) and the :r'::uropean Code

of $ocial Seouri ty . (i..rticle 81), determine th~ number of pp-rUes neoessary

for. their remaining in force (5 and 3 respectively). (Cf. also observations
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Tempora!',;' ::;us:.p.:m:c;i.:tll of tll~) o.i:Jllr·:.tion of a mul tilateral .. t'roa:ty

by COHse.lt bct.. :ccr: cO.l'trl.in of th-.J p.-:'..rtic3 only

Bcca'-lSO of tho andog r 'Ni t~: 'tl~'..: su.bjGct vi' ,':Ll'ticlu 37 above, the

Article:

11

irticle:
intention to suspend ~'3mpcr2.riJ.:{ tbo opel" ti.or, 01' a mul tila tGral treaty as reserve

in turn snaIl comrnunicC'. to th<; d:nunch.tion to all m~1mbar States of the

Council and to any Stato 'Nhi ch IJ':',8 ace,oc1.cd to the trGp..ty ';onc0rnod [Of. "Model (ii

Final Claus(2; s11, ,'.rticles (0) ard (i') relating to ConvolltionJ.

Tho riraft of the Ir:t::',:::'l1etioi1<'l.l 1,03.'.... COi':1mis:sion contains no

the applicati(~n of th0G() proYisi'ms i::; cov)red b:.' till:; general ros0rvation of

not ha.

under t

beforo

within

of Huma

for the

conse(lu

conclud

on Bata

Council

the par

shall b

(1i.rticl

Lrticle

. Th

Council

deposi t

a " stat

upon th

become·

Article

.(1)

and. to

fjaragr

It is indced true that

of invaliditv" t8rmination. . ,
the. operation of ;). treaty

I·t; S:.C:ffi8 tivd. tl::is lacuna shoulcl be roctified,

from, Cl' Busponcion of

HO....'c'/cr, this migr.ii n ')t a.lypl~r t·,) provisions rcl;;>,ting to

VIi ti:drawal

rcservA.tion cnl1c·,;-rning tt1:) provis:lJ'ns of tho +r0a t;'l i ";~:'::lf rc:lating to the

organization, miGht b:) rr:ootinl0Q in this context.

proc~durG of donunci'ltion etc.

between certain 11artir;ls only :;h'')uld be comm~mic;lkd to tho other parties and,

as the case m9.Y 1)0, to tht::: deposit:-::.r:! of t:1\:; tr3at,y (cf. vbscrve.ti01!S ad

laticlo 31 abovo).

l.rticlo 62 Procoduro t.) he fol:o't'fo,~ i1: C'1::;C2

pos::libly by add.inG the 'ilOrd.s utm}.;;::.':) th;:; tro::Lty e-thcr;Jisc provides ". .~s

regards th~) Statute of the (;0uncil of ~iuro!l0, .:..l'tic10 '7 rolating to withdrawal,

and ;~rticlc. 8 concerning susp::.r.sion allcl ;:;:x;ulsimi of a membor from the

organization 11.

l...rticlG 4- of the draft, of tho Commission regardine lI;;;;ny r;)lev;.:mt rul(~s of the

donuncil1tion, ';;;1ich arc insertod in tnn C,mvoniions r:.ntl ~re0m:;mts concluded

wi thin the; Council of '~1uro:rc MU u1h1er the torm:,; of v/hich the donunciation

has to be notiii.:,d t.: thu S:nrotary GOi1~ra.l of the Council and shall take

effeot six months after th'.:.' (latn of its roc::.:;ipt by tho Soc:rotary Goneral, who

(2) Furthermore, it SG;-,mc rlasirc.blc to tak'J into e.ccount the treaties

for which a dopo~d t"!.ry othar ·than tho GovornmGnt of.' 3. pa.rty has boan provided

for, and to envi2-::l.ge th'lt th:; pari;i.:-.s sh~ill (,1,cldross tho notification rO'luj.rcd

by ..irticlc 62, parajraph 1, a130 to this depositary [Cf. also l.xticlo 63,

paragraph 1].



IIlI

A/CONF.39/7
page 35

Article 66 ConseQuences of the termination of a treaty

It is not without reason that, in contradiction to·the preoeding

Article concerning the invalidity of a treaty, krtiole 66 contains a

reservation in favour of the provisions of the treaty itself governing the

oonsequences of its termination. Thus, some Conventions and ~~reemonts

conolude.d wi thin the Council of Europe provide that the denunciation shall

not have the effect of releasing the party concernod from its obligations

under the treaty in respect of any situation or fact constituted or performed

beforo the date at which the denunciation becomes effoctive and falling

within the scope of application of the~.troaty LConvention for the Protection

of Human Rights and Fundamen taT Freedoms, (.b.rticle 65, 2), European Convention

for the Peaceful Settlement of Disputes (l~ticle 40, 2) European Cohvention

on Establishment (~rticlq 33, 317. In some other instruments of the'

Council of Durope, it is stipulated that in Case of denunciation by any of

the part~Gs i all rights acquired by virtue of the provisions of the treaty.··

shall be maintained ~ropean Intorim~l~re0ments on Social Socurity Sohemes

(1l.rticle 12)]•

.iJ.rticle 71 Depositaries of troFl,ties

. The depositary of the Conventions and Agreements concluded within the

Council of ~urope is the Secretary General of this organi~ation. Thus, the

depositary is neither a State nor an international organization, noither is it

a "statutory organ It properly speaking, of tho Council of 3urope. 1...coordingly

(i) the Vlords f1which may be a Stato or an international

brgani zation fI in paragraph 1, shoul d be del eted; '.

(ii) or al tornativcly, the words "or the head of the Secretariat

of such an organization" should be added.

J~ticle 72 Functions of depositaries

(1) The draft drawn up by the Internationa.l Law Commis sion imposes

upon the depqsitary the obligation to communioato to the States entitled to

become parties to the treaty the texts of the troaty .L'IrUcle '72, paragraphl(b.27

and- to inform the Same StatOB of' certain acts rolating to th9 treaty

5aragraph 1 (0.) and (f)]. lJ.ccording to the observation ad .·..rtic1e 18 (point 2)
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Tho draft of tha Int01'national L3.W Comm.l.ssion cloes not lay dovm aJlY

gonGral rule:. as to the dato on which ~ notification bocom.:s effectivo. It

only indi.catos the tlatas on which tho notification Shall bo considerea as

, having baan made or as having been roceivcd. ks regards the date on which

it becomes effective, reference has to bo malo to tho speoifio dispositions

above, it is oft~n difficult to (lelimit th,) se;i of tha States belonging to

tho category of "StatG':; ::mtitlGd to become pl1rtio8 to the treaty"; in other

cases, this s~~t:might b:} so la.rge thG.t the; obJigation of the dGpositary would

bo·too hoav~r in comp:rison ,:ith th(l :i.nt}!'ost of th,::sc StstGS to DC informed

of tho si tUB.tioJl of the tro'lty concerned. r·t would thGrGforG bo preferabl~

to limit· this oblig::li;icn to tho n0f~·otit!t.in[,' Stat:;s, to 'tr,c contracting ,Statos

and. to the parti.:.s, within 'the m0aning of t Cl':; dci'ini hons givan in l..rticlci· 2
'o:f taG draft of tb·J Commission.

In the c;:::se of the C(',YPforltions and .:.grco:iJOnts concluliod within th0 Council

of Du.ropo, th~ nGtifieation;;; ~;haJ.J. ,'l.G a. gcn'J.!.'al ru} Q j b3 adclressGd to the

member Stat8s of th6 Council ').f1d to any StatG '.'lhich has acceded to the

ConvClition or ;..gr0Gm;~n·~ bf, ".i:iod':;l Jillal Clr-:.us;;n ll , 4'~rticlo (f) relating to

Oonvontion~7, which is ir: conformity with the l2'olution proposed abovo.

It goos wi thou t Baying tn".t 3. Sk,to enti tIel to become a party to the

treaty and whic.h is riOt. compriB0li within the States onumcratGd above, has at

any·momont the .flossibilit:f of <:i.pplyil1& to thn dopositary with a. viow to

obtaining a.ny infor:na tion on the treat·, ·~o w;lioh it can become a party.

(2) .4~': C'Jnccrns tho J.ifft:>ronc,Js which might a1Jpoar betweon a state

and the d;,p 0:;; i tal';'f (.u.:I'ticlo 72; pa!'agralJh i?), it soems advisable to rostrict

ovon moro thG 'SGt of States which the depositar;1 must inform of the diffcrGnco.

Thus, this obligation of tho dOI:.osita.r.y might he li:nited to tho l1intorGstod

States!!; this exprcssion could be: intar'pr~t(;d, in tho caso of a treaty which

h<:l.s :ll~'ca.dy ontl3rcd into foreo, as meaning only the partios to the trea.ty and

the signatol'L)s, oxcluding th~) Statos which a1 -though havir.g taken part in the

negotia.tion have n0t shown thoh' int8ntion to becomo parties to the treaty.

krticlo 73. :!'TotifieaHons ancl communici>.tions

relating

Article 6:

this date

the State

Under thol

t.rticle l

ConventiOl

notifioat:

receipt b;

Article ((

J,rticle (I

:..rticlo 7,---
11s rOI

of T:Juropo

whenever'

Commi ttoe

General, .

this authl

of which'

State whi

reetifica

Nations 0

point 2 a

i..rticle I

It mj

to have )

the trea'

the Counl

parties

is autho

Secretar



relating to th8 notification concerned (J~rticle 17,paragraph 5;; resarvations;

~ticle 62, paragraph 1; invalidity, termination and suspension), which determine

this date as a general rule according to ihs receipt of the notification by

the State. for which it was intended, weroi t transmittod or not by a deposi l,ary.
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this authorization, draws up and signs a proces-verbal of rectification copy

of which will bo comrnunicated to Gach member. State of the Council and to a:rty

,
I

.. I

The proces-verbal of

Tho SocrGtary General, inve~ted vnth

L.rticle (d)

L..rticlo (e)

:..rticle 74

Goneral, to. cortify this rectification.

State which has accodGd to the treaty cnncorned.

Under these circulllstanc8s, one might Cluestiol'). whGther the provisions of

trticle 73 havG a proper value ·which justifies their being retained in a

Convention on the law of trogtios.

As regards tha practice of the Council of ~urope, the date on which a

notification becomes effectivo is in general determined according to its

receipt by the Socretary Goneral of tho COuncil j;f. "Model Final Clauses 11,;

2) reI ting to ConvGntions~ withdrawal of reservations;

3; denunciatioil.

Oorrections of errors in taxts or in certified copies of treaties

Asrogards the Conventions and ~reements concluded within the Council

of T:juropo, the practice in matters of correction of, errors is as follows:

whenever the text of a Convention or Lgreement contains an error, the

Committee of Ministers rectifies this error and authorizes the Secretary

rectification will also bo communioated'A. to the Secretariat of the United

N~tions Organization for registration, cf. also the observations ad Article 9,
point 2 above.

i.J.'ticle 75. Regis"Lration and publication of treaties

It might be advisable to provide for an obligation of the depositary

to have registered with the Secretariat of the United Nations Organization,

the treaties which are deposited with him. Thus, the Secretary General of

the Council of 'Uurope, acting as mandatory of the membGr States of the Council

parties to the Conventions and .~greemGnts concluded within this organization

is authorized to have registered the said Conventions and J~reements with the

Secretariat of the United Nations Organization.
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(iX)

(0 )

(vi )

(iv)

(v)

(ii')

(Hi)

(vii)

(viii)

1. In t
lIleanS OIl

Agreemell

(i)

2. In j

synonym<

(a)'..

the term

State".

.3. INTER.'T.':"TIOfU.L crVIL A'Jl.t~rrrO:i O:RG.l.!"IZu'.Tl(. ';:

TTauomi tte(~ D" ·3. IGtter d:.,:V-,,1. 14 F,)~;r'.J'1ry 1,)63 frem ttc.:

(1) For ClxmnplG, in l.he Cjnrtor of th0 Cr:!:'xdz':tion of AmericQ,n St:1.tos, [1

St::i.to -rihich h:.t8 dG)oni hHl i tS~''l,I;ific[~~i('!n "bu':; in l':"~,roct er ·..·hioh tha
C1w.l'tor,ho.s riot :jntoT<.;cl i:c.to foroo L~ no+ ,:t(!~-;.crj.bCJcl eEl "Contr.:1ctir..g
Ut'l,);o" hui: on ·'hr· ccn.f.rc.,"r i; rlO'cribpd ',,, I,··,·.i-r·rin-·· 8t,.,to"· ~1"+iolo 109
I/T~lO lYl.'Cson't ·C}~~~;tor 4~lmil ;d~r·~r..to·for:c ;~~:~~.,~., th~; l'rci'H'yin;;- States
'."[hen bra-thirds \-;10' the sign'1tary Dt:1tcs h:~v:; dc:,;:o,si[;c;(l thd.1.'
rati fic~).tiQr_sIf.

It seems unn008SSGr~' 2nd under.=:irocblo to use the term lrCc,ntr::loting State"

. 1 (-" t'In .ti.rti elG 2, TJ,rr'i~r'),pt ,:1:. ) , 1,

Convention is in forco. ~x,·.:.mplo8 of other intornr:~tion"..l .;t,;rGomonts are

lIContr,?ctin{.; St,'),to" is usarl -::'oloDoto I!~:!:'rt.~r"y i. c" 3. State for vrhi oh the

oonvened. by -:.;110 !.ntern.,diun,'11 Civil AviO'.!:~0il G:Cf:l1nizG.tion, 3.nd it is

in 11 sonse OO;'1tr2.ry 'Le current US:-.{;(, [~:'.d contr:lry to mr'. Y1J'" intElrn:l.tione.l

agreements, includin,::.' some ',,-hich '[{OT": oonolud·Jd ;:~t ir~t''::;l'nc..tionc.l cc:nfo:renoes

pars.gr'1: 1h l(f), and in ihc oth:lr 1'81'~,tlJd,Articlos j nL1.mcll, 1.3, 14, 17 (cnd 22

in thG pr-orased L"w: ot' ~~l'oc\:.ius.

••• :provided in:hc. j~tt·1ohm::r,t h;·rt~,to.

It C'..ppcars th"ct the Stn.7.c int';~ld()cl to h-;; doccl'i OGrl in lL,,-ticlG 2,

par:Lgraph 1(:), of tho D~''C,ft Art;icl":;~J could '::,:111 b~ cLscriocrl by ;,;rnployin:;
(, )

some Q "'hnr 0' 'r""'~';oYJ'" .l'or [""m'l'l,,' f1.,..<·t~r'r;n·· ~,·"to"\·J. !I.'co'din'· Stat",II'u_ \,., " ... ' ",,~'.:JJ- .J.i.::>,.J .'_..... f-h _)..... ....l,.' ... , • .,l- ~_...... LJ.. ,_.~ l"... b '-J
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Attachment
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Civil Avi!3.tion(Chicago,

follo"Ning interr..a.tional 9.greemcnts th,: ierm "Ccntraciing Staie rr

a Si@'tG.. whi ch is beund by -the prcvi.sions-..:e:f...-tMl.,. Con:venti on or

International Convention concernin~ the Carriage of Pa0songers
and Luggage by Rail (CIV) of 25 October 1952, of 1N'hich Article 65
roads "The dUl'ation of thi s Convention shall be unlimitod. Any"
Contracting St"l.te m'1y, however ~ withdraw subject to the following
condi tions ••••• ",

(ii')

International Convention ConoerLing the Cs.rriage of Goods by Ra,il ­
(elM) of 25 October 1952, bf which Article 67, paragraph 1, reads

~~ "D01eg~tes of tha Contracting StRtas ,shall meet to revise thG' ..,
Convontion ••••• ";

(iv) Convontion on the Intornational Rocogni ti on of Rishts in Airoraft,
signod 'ai GellGva 011 19 Jurib 1948; ., ,".

(iii)

1. In the
means only
Agreementg

(i) Convention on Intcrnc:.tional
7 Deoember 1944),

(v) Convention on Damago Caused by Foroign Aircre,ftio Third Parti os
on he Surface, si~nGd at Romo on 7 October.1952;

(vi) r.,.Iul tilateral Agroo',1ont. on CommGrcial l:I.ii~ht8. of +~on-Schedu10d Air
Servioes in Jiluropo, sit::,'TIr')d at Pa.ris on 30 April 1956;

c
(vii) Multilateral Agreoment Relating to Certificatos of Airworthiness

for Imported Aircraft, signed £'" t Paris on 22 April' 196b;'

(viii) Convention, Supplemontary to the W;~.rsaw Convontion, for the
Unification of Certain iJ.ulcs J,olating to Intornational Carriage by
Air Performed by a Porson Othor Than the Contracting Carri~r,
signed at Guadalaj'ara on 18 Sopt.3mbor 1961,

(ix) 'Oanvon'tion on Offences and Certain Other Acts Commi ttod on Board
Aircraft, si(';;nGd nt,' T01.:Yo on 14 September 1963.

2. In the follo11ting Convontions, ,the expression "ContrC'-cting Goveinmcmts" is
synonymous wi th "P;,~,~ty". .

(a)'~ Agrooment on Nor-th Atlantic OCGan St9.t.ions, 13igm1d at Paris on
, ,25 Febru:iry 1954, "

Agreomont on t1i.8 Joint Fin.::mcin ..~ of Certain Air Navi.g,'1tion SerVices
in Iceland, signodnt qeneva on 25,~"ebru8,ry 1956; r:

.Agro0ment on, the Joint Financing of.,Certain .Air N3vig'3.~ion .SorviDos
in Greenland and Faroe Islands, opened for s{gnature at Geneva on
25·Fobruary 1956.
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4. OHGANIZATI0N OF ,di,'Li.':ICAN ST.aT..:'iS

Transmitted lw a loitor dated 18 Maroh "1968 from the
"'Se CE£.l9:!Z:-.~~~~ ..£t'1h;-·6?g;;nl-.J~jr;n

The; obsoJ':'vations of the Gor,oral SGcrutariat of' the Organization of

}~orioan States concerning l~ticlGS 72 and 75 of the Draft Articles on th~

Law of Treaties, pr011ared by the International Law Commission of the United

Nations, on the subjoct of Rogistration of iroatiosare 3S follows:

1. The General Secretariat ~f tha Organization of American States (OAS)

wishos to clarify its position regarding th.) regi'eit'iation of treaties

(in tha broad acciJ~tation ef the 'term), vii th a '"i.0Vf to tho possibility

of introducing cGrtain minor modifications in Artic10s 72 and 75 of the

Draft Articles on tho Law of Treaties preparod hy the Intornational Law

Commissi~n (I.L.C.) for consideration by tho Unitqd Nations Conference

on the Law of TI'Gaties, meeting in ViGnua from 26 Illiarch through 24 May 1968

2. The General Secretariat is of the o~inion that the pertinent provision RS

ombodiod in the I.1.0. draft might go farthor in rugulaiing the pxoceduros

of registration under Article 102 of iho Unitod Nations Charter, and the

correspondinr duiies of dopositarios, t:t ," 'G0neral SGcrctariat further

believe s that it would he in the interust of th0 iaternational oommWli ty

in general to adopi ai ihis tim~ some procedures which, while aiming at

less8uing the hurdons incumbent upon States partios to intornational

agreomonts, would nevertheless contribute to oxpedite tho rogistration

of suoh agreements' ~rith iho United Nations Secretariat.

3- The Pan American Union, General Secrotariat of ttO OAS, has a direct

interest in this maitor in viow of thG provision in Article 83(0) of the

Chart0r of the Organization, whorein it is stai8d thai the Pan,American

Union shall, among the pGrformance of other functions, "Sorvo as

dGpositary of the instruments of ratification of inter-American agrecffients lt

The Protocol of Buenos Aires of 1967, which amends tte Charter, while

not yet in forco, coniains a substantially idcnt~cal provision

(Article 1113(f)).
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4. On the subject of registration of treaties, ihe Charter ef the United

Nations contains. the .:fo'llowing provision:

Article 102

"(1) Every treaty and a.very international agreoment entered into by

any Member of the United Nations after the present Ohartor comes into force'

shall as soon as possiblo be rogistered with the Secretariat ~nd published

by it •.

(2) No party to any such treaty or i~ternational agreement which has not

been registered in accordanco with the pr~visions of paragraph 1 of this,
. .

Article may invoke that treaty or agreement before any organ of the Unitod

Nations.
:,..

5. The General Assombly of tho United Nations, by vixtuo of ~esolution 97 (I). .

of 14 Decomber 1946 (subsequently amended by Rosolutions 364 B (IV) of

1 December 1949, and 482 (V) of 12 December 1950), ~dopted Regulations

containing rules for the application of ~ticlo 102 of the Chartor.

According to these Regulations, treaties and othor iniernational agree­

ments, having come into forc.o betwocn two or more partios ihero to, shall

be registered with tho Secrotariat of the Unitod Nations and subsequently

pUllished in the United Nations Troaty Serios.

6. The question is, who should register such treaties? The Rogulations are

clear on this point,stating that "registration may be'effocted by any

party" (Article I (3)), or eX officio by the United Nations where it is
" .

a party or whore it has \een authorized by the troaty or·agreoment to

effect~egistratiQ~ (Article 4 (1)) ~ or by a spGcializod' agency lif the

United Nationil whero .its constituent instrument so provides or

authorizes, or "where tho ~pecialized agency has been authorized by tho

treaty OT agreemen.t to affect registration" (Article 4 (2)) .. In any. ..
event, registration by.a party, by the United Nations 81' by a sp8oiali~ed

agoncy, o.ffected in accordance with Articlos 1 and 4 of the Regulations,

relievGs thoother parties of the obligation to register (Artiolo 3).
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7. Nowhere in these R8gulations is there ~ provision contemplating registration

of troaties by an inter-governmental organization (other than the

United Nations or its specialized agencios), oven if thu lattor acts

as depositary, as is tha caS0 with the OAS in respoct of certain inter­

Am0rican agreemonts.

8. Nevortheloss, on several occasions thG Goneral Secrotariat of tho OAS

registored. vii th -liho Secretariat of the Uni tod Nations treatiGs in rol:lpeet

of which it dischargod tho functions of a dopositary, when tha treaties

themselves authorizod this )ro coduro. In a singlo instanco" tho

General Socretariat of thGOAS transmitted. for pu.rposos of rogistration '

under Artic18 102 the text of a trvaty whore no such Gxplicit auth~riza­

tion was given in the instrumontitself; this was a constituGnt

instrument of an international organization, namely, the Agreemont

Establishing th", Inte'r-.American Dovolopmont Bar"k, dono at -;iashington on
. .

8 April 1959. ,It may be helpful, in this connexion, to y.uote from ~tho

lettor 0n the suhject adQresssd to the Secrutary-Gonoral of the OAS by

o the then Director of the G8neral Legal Division, Office of Legal Affairs,
I ,

United Nations Secretariat, on 30 august :),960;
, '

"1 wis.h to refor to the Rogistration Regulations ostablishGd hy the'

General Assomlly which govorn the Socretariat in thv discharge of its

functions under ..lrticlo 102 of the Chart or. Pursuant to these

Regulations, registration may PO affocted ny an;\{ l)arty to thG· treaty

or intornational agreemunt. 0 In cortain SfGclfied cases the Regulations
~ .

authori!Ze registration r.y th0 Unit No, tions or by spocializ0d agoncies

Gut do not Gxpressly provide for such actior... "hy any othor intoC'­

goyornmontal organization. Howovor, a practico hasdevoloped whereby

. the Secretariat has accoptod for registration multilateral agreemonts
o !l .

sutmitted by an int~r-govornmontal organizatioL, other tha~ a

s~8cializ6d agGncy,in cases whero such organization in its capacity

as depositary of the agroemonts was authorizod by tha Contracting Parties,

oither in the agreomont itself or in some othor form, to Gffeot their
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re.gi stration. The acceptability of this procedure, wi thin'the' turIDS

.of ,_~4o. oxis't:Lng Reiulations, 'has been basod on the view that such

au'l;hor:1,,~§<tj.J?!.1,a,:U"Qw.a. .:th,a S,e,cX.c.tary.-.G.onoral, to t,roat ..thosubmiss-ion .f

an agreement by the inter-governmcm:tal, organi za1;'ion as .being ..t'a:htamoun:t

to I'cgistration by the SiatGs parties themselvos.'"

9< It app8ars obvious,' from tha foregoing,' that ;tho obligation' to registox

atroaiy i~ih the United NationsScicretariat, undox'Artiolo 102 of ihe ','

, .. Charter, should be incumbont upon Hs depositary, irrospoctivG of whother'

Buchdepositary is a StaiG, a specializod agenoy'of the United Nations or

any other intor-govornmental orga~zaiion. Likewise, the registration

with the Uniied Nations Socroiariat of flcor-tified statcmonts r0garding

any subsequont action which offocts a change in thO parties [to a troaty

or international agrceIDont already' 'so rGgisterc.£7', .1' the torms'; scope

or application thereof", as stipulated in the above-montionod Regulations,

should similarly be tha responsibility ef the deposita.xy.

10. This would not bo incompatible, in any way, with either thc'wording or tho

spirit of Articlo 102 of the United Nations Chartor; as io tho

Regulations approvodby the General .A.s'sombly for registrationandpubliaa­

tion o.ftreatios, -thoy have alroaqy bean repca1;edly amendod by 8ubsequen-t

Rosolutions of the same body and in any caso would in all likelihood havo

to be reformulatod as an outoome of tho Conferc:noG un the Law of' Treaties.

11- f:!tic~~ of the 1.1. C. Draft now reads as follows:

I'TxOCl.tios entored into by pa:rtie's -to tha present articlos shall ias

soon as possible boregistorGd i7ith tha Socrotariator' tho United

Nations. Th~ir registration and publication shall be govarriGd by the

regulations adopted o,y thE) G.::;neral 1\ss0mbly of'thEi United Nations".

,The Conferonoe might give consideration to the adoption of languagothat would

authorize or rOCluirc the d0positaxios of irGaiiGs io rugis'tex thorn, possibly

by modifying the presont drafi Articlo 75 to read as follow's:



shall bG,:rogisterod with tho Soorotariat. of iha Unitod Nations, oitho:r
•

by tho 'deposi tB.:rios ,of such troatiez,-.£r, if no doposi tary is

designatod, by any party to the troaty. Thoir rogistration and Publica-

tion shall bo, gov0rnod by the r,ogulations adopt0d b;r the GonorEl

Assombly of tha United Nations. (Underlining added.)

12. If' this pro:posal is accoptod it would 1)ocomo n~cGssary to modify t.he'text

of Arti c1e 72 of th~ 10 1. C. Draft roga-rdin/?: thofunctions of deposi ta?=,ios,

sO ':'8 to ins0rt, Dot,7JCn, i toms (f) ,md (g) of suction 1, the following

new provision, to bocom0 item .([1;). (The p,roscnt itt,;r;l (g) Vlould 2.S a

result bo labolled as (h))~

lI(g; Transmitting to the Unitod Nctions SGcrotariat, for purposes of
, ' . ,

rogistration undor Ar,ticlo 102, of th0 Chartur, a c,ortificd copy of the,

truatyil.

Tho on-tiro first section of' tho Article would thon read, as amended,

as fo110'7fS ~

Ill. Tho functions of a doposita:ry, unless the troaty othorifiso

provides, comprise in particular:

(a) K.oeping the Gustocly of' th0 original toxt of .the troaty,

~£ ontrusted to it;

(b) Preparing certified copias of the ori~inal taxt and any furthor

text in such additional languagos as illay bo roquirod by tho treaty and

!:I'Bnsmittinr: thom to tho ste"t.Js cntitled to bocomo partios to tha troaty;

(c) . Rocoiving any signaturos to tho tr.::aty and any instrumonts,

and notification~ rolating to it;

(d) iDxamining 'whothur a signaturo, an instrument or a r,e,f?Qrvation

is in conformity y/i th the provisions of the; troaty and of ;.tho, prosent

articlos and, if nced b0, bripgingtha mattor to tha attontion o£,tho

Stata in quostion;
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(0) Informing the States entitled to bocome partios to tho

treaty of acts, communications and p.otifications rolating to tho

treaty;

(f) In.forming the Sta.tos entitled to. boo.orne. partios to the

treaty when tho number of signatures 'or"of instrumonts of ratifioationt

accessio·n, acoeptanco or approval required for the ontry into forn6 of

the treaty havo been received or dopositod;

(g) Transmitting to the United Nations Seorotariat, for purposes

of rog). stration undor Article 102 of the Chartor,' a cartifie'd oopy of

the treaty.

Ch) Performing the functions spooified in other provisions of

the present articlos".

13. The· Genoi:<al: Secretariat of the OAS is of the opinion that· accoptance of

these suggestions, whicharo admittodly elomontary in charactor, would

contribute towards a more logioal and less burdensomo procedure for

registration of internai;ional agreements with the United Nations undo'r

Article 102 of tho Charter.
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5. 'UNl rrJD INTJRNi,TI01LL BUR JAUX FOR TH~' PROT~CT:t ON
OF INT~~LJC1~~1 PR0PJRTY

Transmitted by 2 l0ttGr dat0d 28 Fonruary 1968 from the
Dtr~c+,or of the ~ur~

1. .' In its comm0mtsY on articLJ 26 of th0 dl'."ft articlos on th,:; law of

tre8otil3s prepared by the International .Law Commi.Cision of the Dni ted Nations,

concerning tho "application of S1.lcCGssiVG tr0.c·tios rola ting to. thG same

subjGct-ma-ttor", thG GovG:j:'nm..;:nt of Isra.el r0L,rs to BIBYl IS cxporiGnce in

this spheri;l, .and oxprOSSf-s the> vi;JW th.t a momorandum by BIRPI on the question

might be of interest for thGproposl3d diplom~~tic Conforence, . 'rhis nota has

boen prepared in the light· of th08G rO!TI""rks.

2. The lntGrnational La' Commi r·)sion of th" Dni tod Nations incorpora t!3d in

draft article 26 rulos long ost...blish....:d .in f::~,ct <nd g0nJl"ally ,.:,cceptod. .'

.Par?graph 4 :of thi.~ article, to whic.h th:;. Govcrnm-:::nt of 1sro.81 refers

morG pe,rticularly, providos, in essoncc, that.in the o,w..; of.' suc08ssiv-3

tryati~s States par~i0s to onG or the otpcr 01 thOS0 tr9ati0~ ar8 bound, as

be"'bwo8n -themselvos, only by thG last tiu.ty t9 which ·both tho Stc1.tGS·

concernod arc partios.

As tho Commission stdt8S in i if> co,nmcmtary on this articl.~ what is

involved her0is th8 rulo Pact.:l, t.Htlis nvc nocGnt ndC prosunt, which is

also to be found in article: 30, undGr .hich a tro.:ty dO·:JS not creatli 8i thor

obligations or rights for a third 3t~to without its cons0nt. Th0

Commission rightly str3ssus tha. t "in in t<.3rn2. tiondl law ••. tho justifici:l tien

for the rulo da~s not ru:t simply on this gen8ral concept of th8 l~w of

contract but on th8'·sovvreignty .J.no. indGpendGnc0 of '3t'ltos",

3. BEJtv;oGn two Statos v,hich arc not parti0s to th::: Sc1m0 truE'.ties, there

can, of cour;:::e, b8 no l0;ga.l r~L;tions und·:.;:r th\) gGnural, principles of

international law arising out of theso treeti8S.

4. HOVi0YGr, a speoi<ll situ·.. tioh oxists in int0rn.::.tional Unions suoh as

those administerod by BIRPI, the mOBt important of which u.:ro those

instituted by the Paris Conv"mtion for thl:; Prot-:;ction af Industrial Prop8rty

of 20 m;;.rch 1883 and th,;J BGrnG Convontion for th0 Pro'bction of Li terary and

Artistic ~,orks of 9 SGpt".Jmb0r 1886. Various re;visions of thOSG Conventions

by diplomatic Confdrences convened at th0 invitation of ~he
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The ParisGovernment of one of the countrios which ~re parti0s t) them.

. , .
in property, and thG B(3rn8 Gonver... tiqn in the oasq of tho pro tection ~f li terary

a:n,d artistic works. Article 1 of the original Acts of those Conventions

lS had expressly institutJd Unions tor the protoction of indu~trial ,property

and for the proteotion of litorary and artistio works r8sp8ctive1~and

as article 1 of the subsequ(mt Acts of the Convontions kept the Unions in

eri s tor.ca.

5. It follows from the for~going that there. is only one Union constitutsd

by oach of th8 (Paris ~nd ]0rno) Convontiuns,but that this Union exprosses

, itself through successive diplomatic li.ets. 'vvhile it is tru.e that these

10r dip10mJ.tic Acts arJ solf-contained treatios in thab they wor", adopted and

ratified ind,ep8ndently of l3ach other C;1ncl the oountrie's which ar~ parties to

~on one Act arJ complc~G1y froe to accede or'not to accede to th8 subsequent Aot,

they are nevortheless .treatios of a special kind in that the countri08

which arG parti.as to ono oi those ~1.Cts a,re :,111 mmnbers o..:.~ the'same Union •. ,

Convention was rc'nsed a.t Brussels on 14 DecGmber 1900, at Washington on

2 .runG 1911, at 'rhG Ha.gue on 6 November ,1925, at London on 2 June 19"34, at

Lisbon on .31 Octob,)r 1958 and at Stockholm on ~4 July 1967. ThG Berne

Convention of 9 Sept0mbbr 1886, completod at Pa.ris un 4 ]~y 1896, was

.ans, revised at Berlin on 13 November 1908, and the Borlin text, completGd. a-t

Berne on 20 March 1914, was revised at Rome on 2 June 1928, and subsequently

.n at Brussels on 26 June 1948 a.nd ~t stockholm on 14 July 1967,. These

Istion diplomatic ravi sing Confaroncos. did. not adopt :new Conventions. They mi;)l:'Elly

has producGd diffi£)ron t versions of an original Convention whioh continue to

exist ~ the Paris Convention in the case of the ~rotoction of industrial

This is not the p1acn to discuss the legal cha.N,c~0r of such.a Union, .whioh

is a Vereinba:r:un,2: and not a Vertrag, to use the German 10g:.11 terminology.

Suffice' it to say that thG Union's indivisibility find~ outward exprossion

in the indiv:Lsibility of its Administra.tion.• BOC.lUS8 of this ind.;ivisibility,
. =

each country party to an il.ct of the Vnion must stand in some relcdionship

rty "to the countri':}f'J pc?rties to anothGr ~·l.d. 1Jvhat is this relationship?

,nd I 6. Where a country alre",dy party to an 1.ct of the Union a.coedes to a later

lS Aot, or where a country outside th-3 Urj,on accedes to the most recent Act of

the Ur...ion in force, deo1aring th~tits accession shall also bo valid for the
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previous Acts, thd gen8ral principl'3s of th!) la\7 of treaties, Sts stat..;:d in

article 26 of tha Int0rnationel Law Commission's draft, of course apply•.

The acceding country is hound in its relJ.tions ,"vi th tho oth<3r countries of

the Union by the most recent Act to which it and thoSG other countrias ar0

parties, and therG is no n::;ed to bring in th.:; notion oi tho indivisibility

of ths' Union.

7. The cgse is difforent 'rhero eo countr:/ aoced.es to the r.Jost recent .h.ct of

the' Ur.ion vvi thout d.eclrning th2.t its e.ccossion sh,:~llalso k v"did for tho

pr8vious Acts. In such a CdSU, the Jcceding country is undoubtodly bound

1Jy its accession in i is rele.tions ,:,i th oth8r countries which are 2.1r0ady

p.:uti&s to the most recent ~'iCt, but '.'ihat is i is poei tion in re:J.ation to

cOll.."1triGs which i2ra p2rties only to iha pr,:"vious .:,cts? It is herEl that th0

indivisibility of tha Union should b0 t~ken into account.

?:hilG under thG geni31'al principles of th,) la", of tr32,ties the position

°Nould bo that rGferred to in paragraph J c;,hove, m:rnely, that thGrG would be

no Idgal rels.tion oetwGGn thG accoding country and thG e,th0r countries

conccrndd, the posi tion cannot bo thG s=~mG vVher\3 the tr::J.tios in Cj,uestion

are thG succ0ssi VG J,cts of one and the 53-me Union.

In that C!:1sa, Cl country v,hich accodes to the most r0cent of thoso

treaties but not to the pr8vi~us troatiGs n8vGrthel~ss b~com8s a member of

tho Union recognized by the treat.; to -Nhioh it acced8s, and this m:aans t~1at

it also tacitly- _'tssumes an oblig~dion towards ~Lll th,) mem08r countries of

tha Union, includiniS the taci t ,1ssumption of oblig'.1+'ionB) wherG appropri:::te

on th0 :>asis of thu previous toxts. This solution h.i.6 boon the ana

tram tionally 2.dopted for tho purposo of th,,~ 3.pplic,~~tion of th", texts of

countries

in another

notion of

notion mig

countries

mighl ho....'"

Mts. Hen

exist amon;

following

the Udon .

apply that

are partio

oth",r coun

pr13viOU8 AI

Tho p:

Convent1 on J

note.

9, Theao

attention

t:r.eaUGS P

the Paris and J:lGrno Cor:.v::mtions, .:md it hc's given ris0 t,o 110 difficultios in

praotice. ThG justification for this SYSR:ffi of' praswTIed <lccossion to tho

previous texts of the Canvon tiJns upon (LccGssior~ to th ~ most rGC0n t text
'., \ '. .

.. b,~!J OclQn th8 fact that 13e.ch r'Civi.sion hc.s mtl,rk.Jd nn ::.clV:l.llCD in the protection
" "

of industrial proport;r c....nd copyright. It could thus )8 legi timatel;y assuID0d

that a Stat0 agreeing' to the.; highor level of protoction provided for in the

most r.:Jcent text, to which it w,:,s accGding, was 20180 tacitly agr.Jeing to thG

low,n levols \3 stabU shed in thG provious toxts.
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8. HowGver, at thG Stockholm Conference which rl3"\ri s\.ld the P,lri s and Berne

Conventions on 14 July 1967, the r01ation b0twGc::n a coun:try which, having·

been outsido th8 Union, acced8S to the: most r"CGnt .6.ct of thG Union and the

countries of 1ho Union which are parties only to the previous Acts was sought

in another direction that would mako it unnocessa.ry to h;;:,ve r,JoourSG to ihe

notion of t~cit accession to the previous Acts. It became cluar th~t this

notion might giV3 rise to cert~in 10gal difficulties, and also that some

countrios which wore prop2r3d to ~cced~ to tho most recont Act of tha Union

migh1 ha.""-t reasons for not recognizing certain provisions of· thv previous

Acts. Henct.., in th::; Cc;..8'~ und8r discussion hore, tho relation th2.t would

8xi st among the Stc~tGS J;';fln"bors of thiJ Union conc0rnod w.s hid dO'JI1!1 in i;ha

follo'w'ing terms, which worG agrocd to by the COnfGr.3nc",: a country outside

1he U:J:I.ion which aacGdGs to the most rCOGnt ilCt of the Union is 8ntitled to

apply that Act even in its relations 'Ni th other countries of "ihe Union which

arc parti0s only to the provious Acts, but it also rwcognizQs that those

oth,;;;r countries of thv Union may apply to it, in thoir roliJ,tions with it, the

previous Acts to which they th0mselvGs are parties.

The provisions on this point whioh wora insurtcd in thQ Paris and Berne

Conventions by th<J Stockholm Confcranoe are reproduood as an annex to thi s

note.

9. ThesG are the. points io which :BIRPI considGrs it useful to dr3.w

attcniion in connexion wi th article 26 of thll drzLft articl0s on th..:: law of

trBatiGs prepardd by th8 Int0rna~ional Law Commission of thu United N~tione.





A/CONF,39/7
Annex

Annex

Paris Convontion for th0 Protection of Industrial Property,

of 20 March 1~83, as revised most r0cGntly 1t stockholm on 14 July 1967

; .
ArticlG 27

C~) Countries O'u tsid8 tha Union 'which b:;c,,!mG party to this .i:i.et shall

apply it vdth rvspoct to any country of tha Union not party to this Act or

which, although party to this Act, h,:J.s made", docl21r:1tion pursuant to

Article 20 (1) Cb) (i).)) Such countrios rocognize that th<i.: said c01lntry.of

tha Union may apply, in its rcL.tions with thom, tha provisions of tha most

recent l:CCt to whioh it is party.

Borne Convontion for the Frot~ction of Literary and i~tistic Vfurks

of 9 S0ptembur 1886 9 as revised most roc8ntly at Stocktolm on 14 J4+Y 1267

.................
Artich 32

(2) Countries outside the Uniln which bGcomG party to this Act shall,

subject to the provisions of p~ragraph (31AJ apply it ~dth r0SpGct to ~ny
country of the Union not party to this Act or Which, although p~rty to this

Act~ hets mada a dGclaration pursuant to Articl~28 (1) (b) (i).5.I Such

countrios recognize that the said country of thoUnion, in its reletions

~,i th them ~

(i) may apply iho provisions of the most recant Act to which it

is p.::~rt3r, and

(ii) has th~ right to adapt the protection to tha lovel provided

for by thi s Act.

~ .hticle 20 (1) (b) (i) rola,tos to the option givon to a country not to
accede to thG substantivG articles of ih0 Convention as revised at
Stockholm.

11 Paragraph (3) rolates to th8 Protocol Rogarding Developing Countrios.

21 Article 28 (1) (b) (i) relates to th0 option given to a country not to
accede io the substantive articlos of the Convention, as rovisGd at
Li sbon.




