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I1.

Pe3romMe cTpaHOBBIX TOKJIAI0B
Yuiau

O0mmue 3aMeyanus

Kak opranel rocymapcTBeHHO#Wl BiactTu B Yuiau, Tak U MPEICTaBUTETH
rpaXkJaHCKOro OOIIEeCTBa, ¢ KOTOPBIMH OBUIM MPOBEACHBI KOHCYJIBTAIlMH, 0CO00
MOJYEPKHYJIN HU3KUU YypOBEHb KOPpPYMIMH B OTOH cTpaHe. Ha cBsizaHHbIE C
Koppymiued mnpaBoHapyiieHus mupuxogurcs 0,1 mporeHTa pacciaeayeMbix Aenl.
B obOmacTi yrojoBHOTO MPAaBOCYAUs ATOT IMOKA3aTElIb HAXOJIUT OTPAKCHUE B TOM,
CKOJIbKO COTPYAHHUKOB [eHepanbHOW NPOKypaTyphbl BBIIENSETCS CHEHHATbHO IS
paccienoBaHus 1€l O KOPPYILUMH: Ha YPOBHE LEHTPAJIbHOIO ammapara TaKUM
paccieoBaHieM 3aHUMAIOTCSl B OOIIEH CIIONKHOCTH 9 COTPYIHHUKOB, COCTABIISIOIINX
KOCTSIK CIEIHaIU3UpPOBAHHOTO ToOApas3JeieHuss mo Oopbbe ¢ Koppymiueil B
LIeHTpaJlbHOM amnmnapare [eHepalbHOW MNpPOKypaTyphl, U eme 76 COTPYAHUKOB
OpPraHoB TMPOKypaTypbl B pa3IUYHBIX aJMUHUCTPATUBHBIX paioHax Ywuiu
CIIEIMANIU3UPYIOTCS. Ha paccleloBaHUU nen o koppyniuu. Kpome Ttoro, Bce (He
ClieIHaIM3UpYyIOIKecss B OTOH 00JlacTH) 3aMECTUTENH MPOKypopa HaJeleHbI
MOJIHOMOYHSIMU MepeaaBaTh CBA3aHHbIEC C KOPPYHIUEH Jiefia B YTOJIOBHBIE CY/IbI.

BMecTe ¢ Tem mpu3HAETCs, YTO Ba)XKHO IMOCTOSHHO BECTH OOpbhOYy C TakuM
sIBICHUEM, Kak koppymius. [lo nmanaeiM [eHepalbHOW MPOKYpaTyphl, Haumboliee
pacmpocTpaHeHbl TaKuWe MNPECTYIUICHUs, KaK XHUIIEHHE, MOAKYN W YKIOHEHHE OT
yIaTel HAJIOroB. Caydau KOPPYMIUK B "BBICIIMX JIICIOHAX BIACTH" OBLUIA CBSI3aHBI
C peanu3auued TMOATOTOBJIECHHON MNPaBUTENBCTBOM [OCyqapCcTBEHHONW MpOrpaMMBbl
3aHATOCTH, KOTJla TPEX JCIMyTaTOB MapiiaMEHTa OOBHHUJIU B XHINCHUU CPEICTB,
BBIJICJICHHBIX Ha (DMHAHCUPOBAHUE M30UPATCIBHBIX KAMIIAHUM.

Kpome Ttoro, InmaBHOe KOHTponbHOE ympaBieHue PecnyOnukn uMmeeT
cOOCTBEHHOE MoJpa3feleHue [UIsl IPOBEJEHHUS CIeLUuaJbHOW  ayAUTOPCKOI
IPOBEPKH,  COTPYAHMKHM  KOTOPOIO  3aHMMAOTCA  paccileJoBaHHEM el
3aTparuBaroIUM HMHTEpechl 00IecTBa UIU MMEIOIUM 0CO00 BaXKHOE 3HAYCHHE IS
CHCTEMBl T'OCYIapCTBEHHOIO YIpaBieHHUs. B cocraB 3TOro moapasaelieHHusi BXOAST
8 COTPYIHMKOB  LEHTPaJBHOIO  amnmapara, KOTOpble KOOPAMHHPYIOT  CBOIO
JIeATENIbHOCTh C PYKOBOJICTBOM pPa3JINYHBIX OPraHOB CUCTEMBI T'OCYJapCTBEHHOTO
yIpaBICHHUS.

CTtpemsach aJeKBaTHO pearupoBaTh Ha COBPEMEHHbIE BBI3OBBI, Yuiau B
MOCJIeIHUE TOJbl OCYIIECTBUIA Pl BaXKHBIX U3MEHEHUM B CBOEH NMPaBOBOM cUCTEME,
MpU3BaHHBIX oOecrneynuTh Oojee TO4HOE coOmoaeHue mnonoxeHud KoHBeHIMHN
Opranmzaunn  OObenuHeHHbIX  Haunuwit  mpoTuB  KOppynmuuM U JIPYTUX
MEXKIyHapOAHBIX JOKYMEHTOB B 3TOH 001acTH. DTH U3MEHEHHS CTajld YacThio
LIMPOKOH peOpMBbI CHCTEMBI YrOJIOBHOTO IPAaBOCYAMS, B paMKaxX KOTOPOW, HauWHast

Ha BeO-ctpanuue I'enepanbuoii nmpokyparypsl (www.fiscaliadechile.cl) MoxHO moayuuTh noctyn
K Pa3JIMYHBIM CTAaTHCTHYECKUM Tabnuuam, oxBaTeiBapmuM 2004-2010 roael. DTu gaHHbBIS
OpraHH30BaHbI MO CICAYIOIIEMY IPHUHIHUIY: paccieyeMble feja U MpaBOHAPYLICHHs B pa3OuBKe
II0 PETHOHAM U B 3aBHCHMOCTH OT JTHYHOCTH OOBUHSAEMBIX (M3BECTHA WM HE H3BECTHA);
[IPaBOHAPYIICHUsI, PETUCTPUPYEMBIE B Pa30MBKE 0 KaTErOPUsIM IIPECTYIUICHHUH U B
3aBHCHUMOCTH OT JIMYHOCTH OOBHHIEMBIX; 3aKOHYCHHBIC Jie/la B pa30MBKe MO KaTerOpHsIM
MPECTYIUICHUH U B 3aBUCHMOCTH OT JIMYHOCTH OOBHHSEMBIX; U T.1.
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¢ 2000 roga, mpoBOMSITCS MOATAHBIE MEPHI MO CO3JAaHUI0 OOBUHUTEILHON CUCTEMBI,
MPeyCMaTPUBAIOIICH PEKUM yTOJIOBHONW OTBETCTBEHHOCTH IS FOPHIAMYCCKUX JIHIL;
y)KECTOUCHHE HakKa3aHUW 3a TMOAKYNl M YKJIOHEHHE OT VYIUIaThl HAJOroB,
MMPOAUKTOBAHHOE, B YACTHOCTH, HCOOXOAUMOCTHIO 00JICTYCHHS YCIAOBHH ISl BhIAAYU
MPaBOHAPYIIUTENICH, COBEPIIUBIINX MOJAO0HBIC MPECTYIUICHUSA, U MEPBhI 10 3aIUTe
MODKHOCTHBIX JIMI[, COOOIIAIOIIMX O MPAaBOHAPYIICHHSAX KM HEYHCTOILIOTHOCTH
KOJIJIET.

3acoy)XMBaeT BHUMAaHHS OJlHA W3 HBIHENIHUX HHULMATHB, KOTOpasd
IpeacTaBisieT co00H MJIaH YKpeIuIeHHus opraHoB ['eHepanbHON MpOKypaTyphl myTeM
co3maHus "HaAPETHOHAIBHOTO" OpraHa, OTBEYAIOIIETO 3a paccieAoBaHHE 0C000
BaXHBIX nen. Kpome Toro, B Hactosimee Bpems HammonaneHBIH KoHrpecc Ywuin
paccMarpuBaeT 3aKOHOINPOEKT, HaleJeHHBbIH Ha pacliupeHue chepbl MpUMEHEHHs
JNEUCTBYIONIEr0 3aKOHOAATENICTBA B BONPOCAX OTMBIBAHHUS JACHEr M OOJEeT4YeHUs
JIOCTyIa 11 OpraHoB I eHepaapHON MPOKYpaTypsl K 0AHKOBCKUM JaHHBIM.

KpPlMl/lHaJ'll/l3aIll/lfl U NMPAaBOOXPAHUTEJIbHAA 1€ATCIbHOCTD
KpuMuHaJms’auuﬂ

XOTsl HEKOTOPBIE CBSI3aHHBIE C KOPPYIIIHEH MPEeCTyIUIeHHs KOIU(DHUIIMPOBaHbI B
pslle ApYyrux 3akoHOB, Takux Kak 3akoH Ne 19.913 (o6 oTMBIBaHWMU JACHEr) U
3akoH Ne 20.393 (00 yroiaoBHOW OTBETCTBEHHOCTH IOPHUIMYECKHX JIMII), OCHOBHAs
HUX YacTh PErylmupyercss YTOoJIoBHBIM KomekcoM. Tak, B maBe V YK peus mzaer o
MpaBOHAPYLIEHUSAX NMYOIHMYHBIX JTOJDKHOCTHBIX JIML, HAXOMASIIHUXCS TPH UCIOTHEHUU
CIy’KeOHBIX OO0sI3aHHOCTEH, BKJIIOYasg, B YaCTHOCTH, MOAKYI, HEIEIEBOE
HCTOJIb30BaHUE TOCYJApCTBEHHBIX CPEICTB, MOIICHHHYECTBO M BBIMOTATEIBCTBO.
Uunu mnpuHsUIa pelieHWe He BBOJUTh YTLOJOBHYH OTBETCTBEHHOCTH IS
WHOCTPAHHBIX JOJDKHOCTHBIX JIMI] 32 MAaCCHUBHBIN MOAKYI, IMOCKOJBKY CYUTAET, YTO
CTpaHa COOTBETCTBYIOLIETO NOJDKHOCTHOTO JIHIA OyJeT B COCTOSHMHM OCYLIECTBHUTH
YTOJIOBHOE MpPECICAOBAHUE TaKUX IOJKHOCTHBIX JIMII HAa OCHOBAaHMM cTareil 00
AKTMBHOM IOJAKYIIE JJISI HAITMOHAIBHBIX JOKHOCTHBIX JIHII.

Cnenyer OTMETHUTh, YTO, XOTS B TOH YacCTH 3aKOHOAATEIIHCTBA, KOTOpas
npeacTaBisieT co0OH cHenuanbHBI  pa3ies  yroJoBHOro mnpasa Ywunu, HeT
OTHIENBHBIX CTaTel, MOCBSIICHHBIX Pa3IW4YHbIM (OpPMaM ydacTHs B COBEpLICHUHU
npecTymieHui, oxparsiBacMbix KouBenmueidn Opranuzanun O0benuHeHHbIX Haruii
MPOTHB KOPPYILKH, HEBEPOSITHO LIMpOKas cdepa peryiupoBaHusi o0IIero pasaesia
YTOJIOBHOTO NMpaBa B OTHOIICHHH PAa3IMYHBIX (OPM ydacTHs B NPECTYIUICHUH — B
KayecTBE MPaBOHAPYIIMTENs, COOOLIHWKA WM JIMIA, YKPBIBAIOIIETO WJIU
ITOMOTAIOIIETO COKPBITHIO JaHHOTO IpectymieHus (raasa II "OTBeTCTBEHHOCTH JHII
32 COBEpIUECHHbIE MpEeCTYIUICHUA") — OXBATBIBACT  pa3IMYHbBIC CUTyallHUH,
npeaycmorpenasie B KonBennuu Opranmsanuud OObeauHEHHbIX Hanuii mpoTus
Koppynuuu. Tak, Hampumep, CyIIECTBYET BO3MOXXHOCTbh Haka3aTh BHHOBHOTO 3a
MTOAKYII, COBEPIIEHHBIM Yepe3 MOCPEeNHUKa, WU 3a s NMPEeCTYIUICHUH, CBSI3aHHBIX
CO 3JI0ynoTpeOIeHNEeM BIUSHHUEM B KOPBICTHBIX ILIENSX, KOTOPBIE HE MOAIANA0T MO
chepy npumeHenust cratbu 240 Ouc (MOCKOJIBKY 3Ta CTAThs IPUMEHIETCS TOJIBKO IO
OTHOIIEHUIO K IMyOJIUYHBIM TOJDKHOCTHBIM JIMIIAM, @ HE K YaCTHBIM JIMIAM).

HexoTopsie mpaBoHapyllleHUsS HE CHCTEMaTH3UPOBAHBI CTOJb K€ YETKO, KakK
9t0 caenano B KoupeHmuu Opranmsanun OObenuHeHHbIX Hanwmit npotus
KOpPYIIIUY, HO B TAHHOM CJIy4ae MOXHO CYUTATh, YTO B OTHOIICHUU WX JEUCTBYIOT
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HOpPMBI OOIIEro mpaBa; HaNpUMEp, 3a TaKHe MNPECTYIUICHUS, KaK XHUIICHHE WU
HENpaBOMEpPHOE MPUCBOCHUE UMYIIIECTBA B YaCTHOM CEKTOPE MOXKHO HaKa3bIBaTh HA
ocHOBaHMM TIyHKTa | ctateu 470 VYromoBHOro Kojekca, B TO BpeMs Kak B
OTHOIIICHUM  OOJBIICH  YacTH  NPECTYIUICHHWH, COBEpPIIAEMBIX C  IEJIBIO
BOCHPEMATCTBOBATh MPABOCYAUIO, MPECIEIOBaHNE OCYIIECTBISAETCS Ha OCHOBaHUU
rnaBsl VI ("YronoBHBIE IpecTyIJICHUS U OOBIYHBIE MIPABOHAPYIICHUS, COBEpIIaeMbIe
(U3UYECKUMHU JIMIIAMU TPOTHUB OOIIECTBEHHOI'O IMOpsAKa W OOIIEeCTBEHHOM
6e3omacHocTH").

ITogkym B dYacTHOM CEKTOpe, KaK IIPEACTaBISIeTCA, MOKPhIBAeTCS JIUIIb
YaCTHYHO TIOJIOKEHUSIMH, OTHOCSIIMMHUCS K TaKuM IPECTyIUICHUSM, Kak
MOIIICHHUYECTBO U Apyrue ¢popmel oOMana (rnaBa IX "YronoBHbIe MPECTYILICHUS U
00BIYHBIE MMYIIECTBEHHBIC MpaBoHapylieHus"). Unnn xortena Obl 0O3HAKOMHTBCS C
IIpUMepaMU W3 COOTBETCTBYIOIIEIO 3aKOHOAATENBCTBA JPYTHX TOCYAapCTB, C TEM
YTOOBI, MO BO3MOXHOCTH, [OINOJHUTH CBOE 3aKOHOIATEIbCTBO IOJOXKEHUIMHU,
PETYIHUPYIOMMUMHU JaHHOE PECTYIJICHHE.

TakomMy mOpecTymjeHHIO, KaK OTMBIBaHHE IEHEr, mocBsieH 3akoH Ne 19.913,
KOTOPBI OBbLI TMOJArOTOBJIEH HAa OCHOBE NPHUHIMUINOB, CHOPMYIHPOBAHHBIX KaK B
Koupennun Opranuzannu OObeauHeHHBIX Hanmit 0 60ppOe MPOTHB HE3aKOHHOIO
000pOTa HAPKOTHUECKUX CPEJICTB M MCUXOTPONHBIX BellecTB (nmoanucanHoi B Bene
B 1988 rony), tak u B KomBennuu Opranmsanuu OO0beauHeHHBIX Haruii nmpotus
TpaHCHAIIMOHAJIBFHONW OPTaHM30BaHHOW IpecTymHOCTH (moamucaHHoi B [lamepmo B
2000 romy).

DTOT 3aKOH HE OrPaHMYMBACT KAaTErOPHIO MM CTOMMOCTbh aKTHBOB, KOTOpBIE
MOTYT SIBJSTHCS NPEIMETOM OTMBIBAaHHUS, €CJIM TaKhe aKTHBBI TOJNYyYECHBl B
pe3yibrare MpsSMOr0 WM KOCBEHHOTO COBEPIIEHHS OCHOBHOTO MPECTYIICHHS.
Kpome Ttoro, mis Toro 4toObl J0Ka3aTh, YTO MONOOHBIE AKTHBBI MPEJCTABISIOT
c000ii T0XOMBI OT TAKOTO MPECTYIUICHHS, JIUI0, B OTHOIIEHUH KOTOPOTO BO30YKJIEHO
YTOJIOBHOE AEJI0 32 OTMBIBAHUE MIPECTYIHBIX JOXOI0B, HEO0S3aTENbHO JOKHO OBITh
OCYXIEHO 3a COBEpIICHHE OCHOBHOIO TpecTyIieHus (IMyHKT 5 cratbu 27
3akona Ne 19.913). Dr1oT mnonaxon MOMYYHUI OTPaKEHHE B COOTBETCTBYIOIIHMX
pPELISHUSAX YHINHCKUX CY/IOB.

Urto kacaeTcsi CyOBEKTHBHBIX OJJIEMEHTOB IPECTYIUJICHUS, CBSI3aHHOTO C
OTMBIBAaHUEM JICHET, TO 3aKOH YyCTaHABJIMBAET, 4YTO MNOJOOHbBIC IpPaBOHAPYUICHHS
SBIIAIOTCA YTOJOBHO HAaKa3yeMbIMH B Cllydae, €CJIM OHH COBEPIIAIOTCA C
MPECTyNHBIM HaMepeHHeM (JiBe (GOpPMBbI COBEPIICHHS 3TOI0 MPECTYIICHHS OMUCaHbBI
B nyHKTe (a) ¥ TpeThs ¢popma — B nmyHkTe (b) cTaThbu 27) U €clii OHO COBEpIIACTCS B
pe3yapTaTe MPEecTYNMHOM XalaTHOCTH (Tpybas XaJaTHOCTh, MNPEIYyCMOTPEHHas B
IIyHKTE 4 3TO# *e cTaThu). BaxkHO Takke MOAYEpKHYTh, 4TO B 3akoHe Ne 20.393 u
caMOM YTOJIOBHOM KOJEKC€ YCTaHaBJIMBAETCA YrOJOBHAas OTBETCTBEHHOCTh 3a
CO3ZaHME WIM OPraHW3alUI0 IPECTYIHOTO cOooOIIecTBa C IEJIBI0 COBEPLICHHS
J000T0 U3 MPECTYIIIEHNH, KBATU(PUIUPYEMbIX KaK OTMBIBAHUE JICHET.

B HacTtosmee Bpemsa HanumoHanbHbIH KOHrpecc Uunm paccMaTpuBaceT NPOEKT
3aKOHa, INPU3BAHHOIO PACLIIUPUTH KPyI OCHOBHBIX NPECTYIJICHUH WU IPUBECTHU
Haka3zaHue, NPUMEHSAEMOE 3a OTMbIBaHUE JEHEI, B COOTBETCTBUM C HaKa3aHUEM,
NIPUMEHSEMBIM 32 OCHOBHOE IIPECTYIIJICHUE.

Yuau caMbIM CYIIECTBEHHBIM 00pa3oM H3MEHHJIA CBOIO IIPABOBYIO CHCTEMY,
npuHsaB 3akod Ne 20.393, B KOTOpOM BIIEpBBIC YCTAaHABIMUBACTCS YTOJOBHAs
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OTBETCTBCHHOCTH IOPUINYCCKHUX JINI] 3a IpaBOHApyUICHUA, CBA3AaHHBIC C
OTMBIBAHHUEM JACHCT, d)I/IHaHCI/IpOBaHHCM TEppOpHU3Ma U MOAKYIIOM HallMOHAJIbHBIX U
UHOCTpPAaHHBIX JOJDKHOCTHBIX JIMII. OTOT 3aKOH SBISETCS HCKIIOYEHHEM W3
npuHiuna societas delinquere non potest, KOTOpBIA 3aKpelieH B YTOJOBHO-
MpoIleCCyaIbHOM Konekce. Jliisi MpUMEHEHHsI TakoW YroJOBHOW OTBETCTBEHHOCTH
Tpebyercsi, 4YTOOBI MpPECTYIUIEHWE COBEpIIAJOoCh B MHTEpecax W Ha 0Ojaro
COOTBETCTBYIOIIETO OPHAMYECKOrO JIMIA U YTOOBI OHO OBIJIO COBEPIICHO JIUIIOM,
HaxogAmuMcesa 110J HCIMOCPECACTBECHHBIM KOHTPOJIEM WM YHOPABJICHUECM OJHOTO M3
BBILIEYIIOMSIHYTBIX JIMI[; €CJIH Pe4Yb HE HJIET 00 YNpPaBICHYECKUX HIIM HaJA30PHBIX
(YHKIMSIX FOPUIUYECKOTO JIMIA, TO 3TOT (akT TpeOyeT noKa3arelbCcTBa. 3aKOH
omnpenesnseT BUHY COOTBETCTBYIOIIErO IOPHUIMYECKOTO JIMIA B TaKUX CIIy4asx, Kak
OTCYTCTBUE OpPTraHHU3allMOHHBIX, AJIMUHUCTPATUBHBIX W HAA30PHBIX MCXaHU3MOB,
MPENsSTCTBYIOIIMX COBEPIUICHUIO MOAOOHBIX mpaBoHapymieHuit. OnHa wu3 uenei
3aKoHa 3aKJIIYacTCs B TOM, YTOOBI MOOYAUTh HOPHUIUYCCKUX JIHI[ K CO3IaHHIO
MEXaHU3MOB ISl TPOPUIAKTUKH MPECTYIUICHUI 10 THUIYy TeX MOJEJNei, KoTopble B
HeM IMpeaycMoTpeHbl. UTO KacaeTcsi KapaTelbHBIX CaHKIHMH, TO 3akoH elje He
OpUMEHAJICA Ha MPAKTHUKE B XOJC€ YTOJOBHOT'O CYAOIIPOU3BOACTBA, B CBA3HU C O3TUM
BO3HUKACT HEONMPCACICHHOCTh B OTHOMICHUU TOI'0o, KaK CYIbI 6y}]yT OLCHUBATh
HCKOTOPBIE €TI0 aCIEKTbl, B YaCTHOCTH KOHKPCTHBIC ITOCJICIACTBHA, KOTOPLIC 6y}16T
nMeTh (opMmanbHOE TpU3HAHUE MeXaHu3Ma MNpOPUIAKTUKH MPECTYIUICHUH B
OTHOLLCHUHN NOKAa3bIBAHUS.

Yunu obecrneynBaeT MPAKTHYECKH IMOJHOCTHIO COOIIONEHHE TeX IOJOXKCHHH
Konsenuun Opranuzaunn OObeauHEHHBIX Hanui NpOTHUB KOPPYMIMH, KOTOpHIE
CBsI3aHBl C KpUMHHanu3anuei. Bmecre ¢ Tem ocraercs eme psja obOmacteil, B
KOTOPBIX 11eJIeco00pa3Ho ObUIO ObI MPUHATH TOMOJIHUTEIbHBIE MEPBI, B YaCTHOCTH:

— pacuIMpHTh, €CJIH OTO TMPAKTHYECKH BO3MOXKHO, chepy nNpUMEHEHHUs
cratbu 250 YrojgoBHOTO KoJeKca, 3aMeHHB TepMuH "(uHaHCOBasi Bhiroma"
TEpMHHOM "HElpaBoMepHas BhIroga", ¢ TeM 4TOOBI MOXHO OBLIO OXBAaTUTh
KaK MaTrepualibHble, TAK U MPOYUE BBHITOJIbI, C YUETOM TOTO, YTO MPHUHATOE B
HacTofAmee BpeMs B UMIM TOJIKOBAaHHME YK€ BKIIIOYACT BBITOABI, KOTOpHIE
MOTYT UMETh JICHE)KHOE BBIPAXKEHHE W, COOTBETCTBEHHO, MPUMEHSTHCS K
OGOJIBIIMHCTBY pacCMaTPUBAEMBIX CIy4acB, a HE TOJBKO IO OTHOIICHHUIO K
MaTepHalbHBIM BBITOJIaM;

— ob0ecneunth, YTOOBI CiIydau, coaepKamue ToHsATHE "oOemaHue",
MoAMnaAand TOoJA KOHIENIUIo 'mpemioxkeHue". B ciaydae HeaaekBaTHOTO
TOJIKOBAaHMS 3aKOHa CyACOHBIMHU OpraHaMH INPH PACCMOTPEHHUHU OyTyIInx
JIeJI, BO3MOXKHO, TOTPEOyEeTCsI BHECTH PsJl YTOYHEHUH B 3aKOHOIATEIbCTBO;

— paccMOTpeTh BO3MOKHOCTh HPHUHATHS TAKOTO IOJOXKEHHS, KOTOpoe OyaeT
ycTaHaBIMUBaTh U 0oJee TOYHO OMPEACNSATh YroJIOBHBIE IPaBOHAPYIICHUS,
npeaycMoTpeHHsile B cratbe 19 ("3noynorpebiieHne  CiayKeOHBIM
nonoxxkenueM") u crarbe 22 ("XuIleHHEe UMYIIECTBa B 4aCTHOM cekTope')
Konenunu Opranuzanuu OO0beanHeHHBIX Hanuit mpoTUB KOpPYMIIMH, XOTsI
00a 3TH MOJOKEHUSI UMEIOT (aKyJIbTaTUBHBIN XapakTep;

— pPaccMOTpETh BO3MOKHOCTb pacuupenus Kpyra OCHOBHBIX
[IPAaBOHAPYILIEHUM, CBA3aHHBIX C OTMBIBAHUEM JCHET, C LEJIbI0 BKJIIOYECHUS B
HEro BCeX JIesIHUH, MpeaycMOoTpeHHbIX B KOHBEeHIIMU (M KBAIH(PUIIUPYEMbBIX
B Uunm B KadecTBE MPECTYIUICHUI), B YACTHOCTU JCSHHUH, CBSI3aHHBIX C
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NOJAKYIIOM, XHUILEHUEM MM HENPAaBOMEPHBIM IIPUCBOCHUEM MMYILECTBA B
YaCTHOM CEKTOpE, NpU 3TOM M[pPU3HAaBas, YTO OTH IIOJOXKEHUS HOCST
(bakynbTaTUBHBINA XapaKTep;

— paccMOTpeTh BO3MOXKHOCTH IPUHSITHSA 3aKOHOJATEIBHON MEPHI, CBI3aHHOM C
HENPEPBIBHBIM  yAEpXKAaHMEM JOXOJOB OT MPECTYIUICHHS, 4YTO He
00s13aTENBHO MPEIOoaracT UCIOIb30BaHUE WIM COKPBITHE TAKUX JOXOOB,
B TIIOJIHOM COOTBeTCTBHH co ctarbeit 24 ("CoxkpriTue") Konpeniuu;

— O6eCHe‘II/ITL, I{TO6LI B CBJA3U C TIIOJIOXKECHHUEM O BOCHpeHHTCTBOBaHHI/I
ocyliecTBieHuIo TpaBocyaus (craths 25 (a) KoHBeHUIMH), B YUIUKCKOM
3aKOHONATEIbCTBE OBIIM MPETYCMOTPEHBI CiIydal CKJIOHEHHUS K jade
JIOKHBIX TIOKa3zaHuil. B cnyuae HeagekBaTHOrO TOJIKOBAHUS 3aKOHA
CyIeOHBIMH OpraHaM{ TIIPU PACCMOTPEHHUHM OyIyIIUX Jed, BO3MOXHO,
NPHUAETCS BHECTHU PsiJi yTOYHEHUH B 3aKOHOJIATEJIHLCTRBO.

Hpaeooxpanumeﬂbﬁaﬂ oesmenbHOCb

B uyunnuiickoM 3aKOHOIATENILCTBE CJE/ICTBEHHbIE NEHWCTBHUS U IpeciieJOBaHUE
JIWI] 3a YrOJIOBHBIE TMPABOHAPYUIIEHUS B I[EJIOM PEryJIUPYIOTCS YTOJOBHO-
l'IpOI_IeCCyaJ'ILHI)IM KOICKCOM nu CTpOS[TCS{ Ha l'lpI/IHI_II/Il'[e O6$[321T€J'[I>HOFO
HpeCHeHOBaHHﬂ, XO0TA CyLl_[eCTBy}OT pa3J'II/I'-IHLIe l'IpI/IMepI)I HpHMeHeHI/Iﬂ O6BI/IHeHI/IeM
NUCKPEUMOHHBIX TIOJJHOMOYUM. B ciywae, ecium mpaBOHapyllleHHE COBEpIIAET
MyOJIMYHOE MO/DKHOCTHOE JIMIIO, HAXOASIIEeCs MPH HCIOJHCHHU €ro MWIH ¢e
IOMKHOCTHBIX O0O0sSI3aHHOCTEH, TO B COOTBETCTBHHM cO cTarbei 170 VYromaoBHO-
MPOIECCYyaTbHOTO KOJEKCa YTOJOBHOE TIpecieloBaHUue SIBISETCS O0O0s3aTeIbHBIM.
Kpome Toro, rocynapcTBeHHbII OOBHHHTENb MOJATOTOBWJ OOLIYI0 HHCTPYKIIHIO,
COrJ1aCHO KOTOpOﬁ 3TOT l'IpI/IHLU/Il'I JOJIDKEH TaKiXKe HpI/IMeHHTBCﬂ I1I0 OTHOIUICHHIO K
TEM l'[y6J'II/I'-IHBIM JOJI)KHOCTHBIM Janam, KOTOpI)Ie COBepHII/IJ'II/I 1'[0)106HBI€
HpeCTyHIIeHI/ISI, HE HaXoOsiCh HpI/I HUCITIOJIHCHHUHU CBOUX OO KHOCTHBIX O6ﬂSaHHOCTeﬁ.

YronoBHoe MNpecieloBaHUE AOJDKHOCTHBIX JIML OPraHOB HCIOJHUTEINBHOU M
3aKOHONATENIPHON BJIACTU WJIM CHEIHUAJbHBIX CyJOB TpeldyeT MpoBeneHUs
JocyneOHOro pa3ouparesbcTBa, B paMKax KOTOPOrO JIaHHOE JIOJDKHOCTHOE JIMIIO
JIMIIAETCS BCEX NMPUBMIIETUH U UMMYHHUTETOB (MJIM, KaK 3TO MMEET MECTO OBbITh B
OTHOIICHUM COTPYAHHUKAa CyneOHOM cHCTeMbl WIM pabOTHHKA MPOKYypaTypHl,
MPOBOJUTCS NpElBapUTEIbHOE pa3OMpaTeNnbCTBO IS yCTaHOBIIGHHs  (akTa
COBEpIIEHUsl NPECTYIUICHUS JaHHBIM JIMIIOM, HaxOAIIUMMCS IPU HCIOJIHEHUU
TOJDKHOCTHBIX oOs3aHHOCTel). Ilocme BeTymiieHMS B CHILy HOBOM CHCTEMBI
YrOJIOBHO-TIPOIIECCYAIbHBIX  OeWcTBUH B Ymiam  1omoOHOE  IPOHM3BOJCTBO
HCIpalIMBAJIOCh B UETBIPEX CJIydyasXx B OTHOLICHUHM 4YIECHOB IlapjaMeHTa, B
pe3ysibTaTe 4ero B KaXKJOM Cllydae JeJIo IEPENaBaloCh B CIEACTBEHHbBIE OPraHbl.

B Yunu 60pr00ii ¢ koppymniiveil 3aHMMarTCsi B OCHOBHOM JIBE OTBETCTBEHHBIE
CTPYKTYypbl: IJ1laBHOE KOHTpOJbHOE yIpaBieHue U I'eHepanbHas MNpPOKyparypa,
npuuyeM 1o KOHCTUTYHHM KaKIbIH W3 ITUX OPraHOB SBIISICTCS aBTOHOMHBIM U
HE3aBUCHUMBIM OT IPYIUX OPraHOB rOCyAapCTBEHHOH BiacTu. B wactHOocTH, I T1aBHOE
KOHTPOJIBHOE yIHpaBICHUE CJIEAUT 3a COONIIONEHHEM  MOpPaJbHO-3THYECKUX
NPUHLMIIOB B OpraHax TIOCYJapCTBEHHOI'O YIPAaBICHUSA IIyTEM, CpPEAU IMPOUYETO,
OCYHIECTBIEHU MEp KOHTPOJIS 3a JESATEIbHOCTBIO YIPABIECHYECKOIO ammnapara.
T'ocynapcTBeHHass mpoKypaTypa, CO CBOEW CTOPOHBI, INPOBOAUT paCCIENOBaHUE
KOPPYHIMOHHBIX I Yepe3 CBOMX CIICHANIbHBIX TPOKYPOPOB, pabOTAaIONUX BO BCEX
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paifoHaxX CTpaHbI, KOTOPBIM MOXXET OKa3bIBaTh IOMOIIb M JaBaTh PEKOMEHIAIIUH
CIleIMAJIbHOE IOo/IpasjielieHne Mo 0oprbe ¢ Koppymnuueid. DTo moapasiencHue He
TOJBKO OOECHeYMBaeT NPABOBYIO MOAACPKKY CIEACTBEHHBIM JEHCTBHSIM, HO H
MPUBJIEKAET CIELHUAINCTOB MO (PUHAHCOBBIM BONPOCAM W OyXrajJTEepCKOMY YUeTy
IUIsl aHaju3a MHpopMalnu, COOpaHHOW MO JieJlaM, OTHOCSIIUMCS K DKOHOMHUYECKUM
NPECTYILICHUSIM.

[IpaBo moTepneBIIMX U CBUAETENEH Ha HaAJIEXKallyl0 3allUuTy B XOJE
YTOJIOBHOTO pa30upareabCcTBa KaK OJHO M3 BaXXHEWUIIMX HOBOBBEASHUN HOBOU
CUCTEMBbI YTOJIOBHOT'O CY/IOTPOU3BOACTBA MPU3HAHO HA KOHCTUTYLIIMOHHOM YPOBHE U
peryiaupyeTcsi pa3IuyHbBIMU 3aKOHOJATENbHBIMH CPEJACTBAMH, TJaBHBIM 00pa3oM
YToJIOBHO-TIpOIECCYaTbHBIM KOJIEKCOM u KoHCTUTYITHOHHBIM 3aKOHOM,
KacamIIMMCsl OpraHM3allM¥ MPOKYPOPCKOH CiIyKObl. B COOTBEeTCTBHH C 3TUM
3akOHOM [‘eHepanbHBIM MPOKYpOp HMEET MNpaBO H3AaBaThb COOTBETCTBYIOILINE
WHCTPYKIMH 1O 00CCIICUCHHIO HAJJIC)KAIICH 3aIIUThI MOTEPIICBIINX M CBUIACTEICH U
co3/laBaTh CHELMAJbHBIE TIOApA3/IEJICHUs] B CTPYKTYpe KaXIOro paloOHHOTO
OTAENICHUS] TPOKYyparypbl. UWIUICKUE BIACTH COOONIAIOT, YTO HA CETONHSIIHUN
JIECHb OHU TPUMEHSIOT 3aKOHOJIATEJIbCTBO O 3allluTe CBUACTEIEH JHIIb B
HUCKJIIOYUTEIbHBIX CIydasX.

[Ipouenypsl 3aMOpaXUBaHusl, U3bATUS 54 KOH(pHUCKauu aKTUBOB
pPeryJMpyIOTCsl Kak YTOJOBHO-NPOIECCYalbHbIM KOJCKCOM, TaKk ¥ 3aKoHOM 00
obopore HapkoTHKOB (3akoH Ne 20.000), KOTOpBIE MOJHOCTHIO MPUMCHUMBI K
NPABOHAPYIIEHUSIM, KACAIOLIHUMCs OTMbIBaHMS JeHer. Te MoJIoKeHus YIroJIOBHO-
MPOIIECCYaIbBHOTO KOJAGKCa W  YTOJOBHOTO KOJEKCa, KOTOpPBIE pEryIHUpYIOT
3aMOpaXMBaHHE, H3bSITUE M KOH(QUCKAIMIO aKTUBOB, HOCAT OOWIMH XapakTep M
JOJDKHBI TPHUMCHATBECA B XOJA€ pPaACCICIOBaHUA 60J'II)I_HI/IHCTBa HpeCTyl’IJ’leHHﬁ u
O0OBIYHBIX IpaBOHAPYILIEHUH, OOpbOY C KOTOPBIMH MpEAyCMaTPUBACT YWIHICKOE
3aKOHOAATENIbCTBO; OHU CJYXKaT Tak)Ke ajlbTepHAaTUBOM B TeX cllydasX, Korga He
CyIIECTBYET 3aKOHa, CIElUajJbHO MPEeAyCMOTPEHHOro s JaHHoro nena. Kpome
Toro, B 3axoHe Ne 20.000, xacaromiemcsi 000poTa HApKOTHKOB, COJEpXKaTCA
CIICIMaJIbHBIC IIOJIOXKCHUA, OTHOCAIIUECA K HU3BATHIO, 3aMOpaXxuBaHUIO u
KOHCI)I/ICKaLU/II/I aKTHUBOB. OTH CICIUAJIBHBIC ITOJIOKCHUA MPUMCHAIOTCA TOJBKO B
paMKax paCCJ’Ie)IOBaHHfI, CBA3AaHHBIX C NpECTYIIICHUAMU NI O6BI‘IHBIMI/I
MpaBOHAPYIIEHUSIMH, 3aKpCIUICHHBIMH B O3TOM 3aKOHE, M paccieloBaHUEM U
YrOJOBHOM IIPECJICIOBAHMEM JIMI[ 32 OTMBIBAHHE JICHET, KaK JTO YKa3bIBaeTcs B
CIIEI[MANIbHBIX CCBhUIKaX, coaepkammuxcs B 3akoHe Ne 20.000 u 3axone Ne 19.913 06
OTMBIBAHUU ACHET B CBA3HU C PaCCMOTPECHUEM OTUX U APYTUX HO)IO6HI)IX pI(SA) & KpOMe
Toro, ctarhs 32 3akoHa Ne 19.913 uCKIIOUMTETBPHO M CHEIUANBHO PEryIUPYeT B
X0a€ pacCMOTpCHUA JO€J1, CBA3AHHBIX C OTMBIBAHHEM JOCHET, TAaKUC CBA3aHHBIC C
aKTUBaMU MeEpbI MPEIOCTOPOKHOCTH — MEPbl 3aMOPaKUBAHUs, — KOTOPBIE MOXET
norpedoBark ['eHepanbHas npokyparypa. Kak ormeuanocs panee, JitoOble BOIPOCHI,
KOTOpbIE HE PEryJUPYIOTCS HCKIIOUHUTEIBHO C [OMOIIBI  CIHEIUaJIbHOTO
3aKOHOZATENIbCTBA 10 OOph0OE ¢ HAPKOTUKAMH M OTMBIBAHHEM JI€HET, MOANaJal0T O
JnefcTBUEe OOIMX TOJIOKEHUN YTOJIOBHOTO KOAEKCa M YTOJOBHO-IPOIECCYaTbHOTO
Kojiekca. BcemencTBue 3TOro Takue OOIIHME TIIOJOXKEHHS MPUMEHUMBI TaKXke K
NpaBOHAPYIIEHUSIM, CBSI3aHHBIM C Koppynuueil. Perynuposanue npouenyp
3aMOpa)KMBaHUs U M3bATHS aKTUBOB IMOJANAAacT moa chepy AeHCTBHUSA rpakJaHCKO-
MPOIIECCYaIbBHOTO 3aKOHOJATENbCTBA TOJBKO B CBS3W C TNPUMEHEHHEM Mep
3aMOpaXUBaHMSI WM MEp MPEAOCTOPOIKHOCTH, KACAIOUIUXCS UMYIIECTBA, KOTOpPOE
MOXET OBbITh 3aTpe0OBaHO, U MPUMEHUMBIX MTPOLIEYD.
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YUunuiickoe  3aKOHOJATEJIbCTBO  HE  IPEAYCMaTpUBAET  BO3MOXXHOCTH
moTpedoBaTh OT MNPaBOHAPYIIUTENS JI0KAa3aTeNbCTB 3aKOHHOCTH MPOMCXOMKIACHHS
MpeaIoiaaraéMplX JI0XOJOB OT MPECTynHOH naesTenbHOCTH. OnHAKO B HacToOsAIIEe
BpEMsI OCYILECTBIISIETCS IEPECMOTP JEHCTBYIOIIErO 3aKOHOJATEIbCTBA B OTHOUICHUU
OTMBIBAHHUSA  JICHCT, mo pe3yiapraram KOTOpPOTO 6y11eT IIOATrOTOBJICH HOBBIN
3aKOHOIIPOEKT, MO3BOJISIONINH, B 4aCTHOCTH, OCYILLECTBIIATH U3BIATHE,
3aMOpaXxuBaHUEC U KOH(I)I/ICKaLU/IIO AKTUBOB Ha 3KBUBAJICHTHYIO CTOUMOCTbD.

B oTHOImeHnn 6aHKOBCKOW TaWHBI CIEAYEeT OTMETUTh, YTO B CTpaHe IEHCTBYIOT
NOJIOKEHUS, PEryjJupylolliue DPOBEICHUE  pACCIECNOBAaHUM B  OTHOLICHUU
MIpaBOHAPYIICHUH, COBEPIIAEMBIX IYOIMYHBIMU TOJDKHOCTHBIMH JIMIIAMHU IIpU
HCTOJHEHUN UMM JIOJDKHOCTHBIX OOS3aHHOCTEH, Ha OCHOBAaHMM KOTOPBIX
I'enepanbpHas IpoKypaTypa UMeeT IpaBo 3aTpeOoBaTh HHPOPMALMIO O BCEX CACIKAX,
CBSI3aHHBIX C TEKYIIHMH CYETaMH M COOTBETCTBYIOIIMMHU OajlaHCAaMM, a HE TOJBKO
CBEIICHUS O KOHKPETHBIX CJIEJIKaX, MMEIOIIHMX HENOCPEICTBEHHOE OTHOLIEHUE K
YTOJIOBHOMY IIPOLIECCY.

Ui obOecrieurBaeT MPAKTHUYECKH MOJHOCTHIO COOJIOACHUE TEX IOJOXKEHUMN
Koupennun Opranusanuu OObearHEHHbIX Haruii MpoTHB KOPPYMIMU, KOTOPHIC
CBSI3aHBI C IIPABOOXPAHUTENBHON NESITEIBPHOCTBIO. BMmecTe ¢ TeMm cCyImiecTByer
MHEHME, 4YTO JACHCTBYIOUIMA IPAaBOBOW PEXUM MOKHO YKPEIUTh C IIOMOLIBIO
HIDKECEAYIOIUX Mep:

—  paccMOTpeTh IelIeCO00Pa3HOCTh PErYIMPOBAHUS MEpP IO 3aMOPaKHUBAHUIO
aKTHBOB C TIIOMOINBIO €AUHOOOpa3HOW mpoleaypsl, He mnpuberas K
NPOLIECCYATIbHBIM ME€pPAaM B COOTBETCTBUHU C ['pa’kJaHCKUM KOJEKCOM, C TEM
4TOOBI MOXKHO OBLIO M30€XKaTh PACXOXKIASHUN NMPU PACCMOTPEHHUH AAHHOTO
Jlefla pa3MYHbIMM OpraHaM{ IPaBOBOW CHCTEMBI H, TakuM oOpasom,
OrpaHUYUTh BO3MOXXHOCTH JUISl TIOSIBJICHUSI COMHEHUHM OTHOCHUTEJIBHO
TOJIKOBaHMS;

— paccMOTpeTh BO3MOXHOCTH MPHUHITUS 3aKOHOJATEIBHOW MEpHI, KOTOpas
ycTaHaBIMBaja Obl Oojee yCTOMUYMBBIN OallaHC MEXAY HENOACYAHOCTBIO H
MIPOBOAUMEBIM pacclielOBaHUEM MM CyAoM, oOecreduBasi, B UYaCTHOCTH,
9TOOBl pEIIeHHEe OTKa3aThb B IMPOchOe O IPOBEACHHM PACCIECJOBAHHS Ha
NpeaMeT JUIIEHHUs JaHHOTO JIMIla TPHUBUIETHH M HMMYHHUTETOB, HE
MIPENATCTBOBAIO MPOBEACHHUIO NAIBHEHIIEr0 PacCleNOBaHMsl, KaK TOIBKO
JIAaHHO€ JOJKHOCTHOE€ JIMLO HIPEKPaTUT HCIOJHEHUE €r0 JOJIKHOCTHBIX
00s13aHHOCTEH, MPU YCIOBUHU MOBBIIICHHS CTaHAApTa, TpeOyeMOoro cyaamu
JUISl TOTO, YTOOBI YJJOBIETBOPATH MOAOOHBIE TPOCHOBI;

— TMpUHUMAas BO BHHMaHHE TOT (akT, uro Ymim yxe pacrojiaracT CUCTEMOM
YIOJIOBHOTO  MPECIACAOBAHMS, KOTOpas yIOBJICTBOPSET TpeOOBaHUIO,
chopmynupoBannoMmy B Koupennmu Opranusaiuu OObenuHeHHbix Haruid
NPOTHUB KOPPYIIIMH, @ HMEHHO, YTO Ka)X/10€ TOCYIapCTBO-YUYaCTHHUK JOJIKHO
UMETh HE3aBHCUMBIM OpraH WM OpraHbl, CIEIUATbLHO MpeaHa3HAuYCHHBIC
Uit OOpbOBI ¢ KOppYyIIMEH, MOoAAepKaTh IJIaH yKperieHus [ eHepalbHOM
MPOKYpaTyphl MMyTEM CO3JaHUS HaJIPETHOHAIBHOIO OpTaHa, OTBEUAIOIIETO 3a
BeJlEHHE 0C000 BaXKHEIX JIEN;

— paccMOTpPEeHHE HEOOXOAMMBIX Mep JIJIsl TIOOUIPEHHUS JINL, HE OTHOCSIIUXCS K
MyOJUYHBIM JIOJDKHOCTHBIM JIMIAM, — HalpHMeEpP, COTPYAHHKOB YaCTHBIX
KOMNaHuM, — coolOmars HHPOPMALHMIO O NESHHSIX, KBATU(PUIHUPYEMbIX B
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KauyecTBE TMpecTyluieHnd Ha ocHoBaHuM KonBeHmum Opranuzanuu
OO0bennHeHHbIX Hanuit mpoTHB KOppYMIIMH, OCOOCHHO B CBSI3U C TEM, YTO
Yunu njnaHupyeT BBECTH B CBOE YTOJIOBHOE 3aKOHONATENLCTBO HOPMBI,
Kacaroluecs CBA3aHHbIX ¢ KOppyNIUed ASIHUNA B YaCTHOM CEKTOPE;

— I/ISy‘{I/ITI) BO3MOXHOCTH Hpe}lCTaBJ’[eHI/IH IIOJIOXKCHHUA, AHAJIOTUYHOTO
MMOJIOKEHHIO, comeprkaiieMmycst B ctarbe 21 3akona Ne 20.000, ¢ TeM 4TOOBI
OHpe}IeHﬂTL cnyan/I peummBa B OTHOLIICHHHU JIHII, OCy)K}leHHBIX 3a
CBSI3aHHBIE C KOPPYNLUEH IPECTYIICHUS.

MeskayHapoaHOe COTPYIHHYECTBO
Obwue 3ameuanus

Uunu mpuHUMaET yJyacThe B MEXKAYHAPOJTHOM COTPYIHUYECTBE MO YTOJIOBHBIM
JenaM Ha OCHOBE MEXJIYHApOJIHBIX JOTOBOPOB W TPUHIMNA B3aUMHOCTH B
COOTBETCTBUM C TMPHUHIHIAMH MEXKIAYHApOAHOTO TpaBa. B UYUwmim mosoxeHus
Koupennun Opranusanuun O0beauHeHHBIX Haluii mpoTHB KOPPYIIUHU, CBI3aHHBIC C
MEXTYHAPOJIHBIM COTPYIHUYECTBOM, MOTYT UMETh MpsiMoe AekcTBHe. UTo KacaeTcs
BHYTPEHHETO  3aKOHOJATEIbCTBA, TO COTPYAHHYECTBO  OCYIIECTBISETCS B
COOTBETCTBHH C MOJIOKEHUSIMHU YTOJIOBHO-TIpOIlecCcyaJbHOro Kojekca u Komekca
cygoyctpoiictBa. Ywunau mnoamucalia psJ  JIBYCTOPOHHHMX UM MHOTOCTOPOHHHUX
JIOTOBOPOB O BBIJjadue MpPaBOHAPYIIUTENEH, mepegaye OCYKJICHHBIX JIMI], B3aUMHOUN
MPaBOBOM MOMOIIN U COTPYIHUYECTBE MEXKY MPAaBOOXPAHUTEIbHBIMH OpPTaHaMU.

Buioaua

Yunuiickoe 3aKOHOAATCJIbCTBO AOIYCKACT BhIAA4Yy O6BI/IHfleMLIX Ha OCHOBAaHHUHU
100 J0TOBOpPA, THOO0 MPHUHIMIIA B3aUMHOCTH. [IpH OTCYTCTBHHM IOTOBOpPA O BhIAaue
MIPUMCHSIOTCS COOTBETCTBYIOIIHE OOIIHE TPEeOOBaHHSA MEXKIYHAPOIHOIO IpaBa, B
OTHOIIECHUHN KOTOPBIX JUIUNCKas OPpUCTIPpYACHIIUA OTMEYACT, UYTO OHU COJCPIKATCA B
ABYX IIOAIMMCAHHBIX Yunu MHOTOCTOPOHHUX J0ToBOpax, a HUMCHHO B
MexxamepukaHckol  koHBeHIMH o Bblmade 1933 roma wu  KonBenuwmu o
MEXJYHApOJHOM dYacTHOM mpaBe 1928 roma (['aBaHckasi KOHBEHIMS, KOTOpas
prirodaetr "Komexe bycramante", nnu Komekc MeXIyHapOTHOTO YacCTHOTO TpaBa).
Ot TpeOOBaHHUSA COCTOSIT B CJCAYIOUIEM: Mpochda O BBIJAYe MOXKET OBITh
chopmyIupoBaHa M MPEACTABIACHA [0 JUINIOMATHYCCKUM KaHajlaM; JOJDKHBI
MPEACTABISATLCSA HEKOTOPhIE Ba)KHBIE JOKYMEHTHI (B TOM uucie uHbopmarus,
yKa3pIBamoIlass Ha CBsI3b MEXKAY YyKa3aHHbIMHA (aKkTaMH H OpPAEPOM Ha apect
pa3bICKMBAaeMOro JIWIla); HakKa3zaHue, KOTOpOe BjeYeT JaHHOE IpaBOHApYyIICHHE,
JOJI2)KHO 6I>ITI) MHUHHUMAJIbBHBIM (HpI/I TOM IIOHUMAaHUH, 4qTOo NPpUMEHUMbBIM
MHUHHMAJIBHBIM HaKa3aHUEM MABJIACTCA OAUH TI0O4 JIUIICHUS CBO60}1])I); B BbIAA4YC
MOXET OBITh OTKa3aHO, €CIIM HaXOSIIEMYCSl B PO3BICKE JIUIy TPO3UT CMEPTHBIN
MPUTOBOP WJIM €CJIW JaHHOE MpaBOHAPYLIEHUE HOCUT MOJUTUYECKUU WUIIM BOCHHBIN
XapakTep, HBOﬁHaH YrojioBHasgs OTBETCTBEHHOCTb, BO3MOXXHOCTH BblJa4U TI'paxJaaH
(ecmm  wWHOEe HE TpeaycMaTpUBAETCI B  COOTBETCTBYIONIMX  JIOTOBOpaX);
npeanojaraeMoe mpaBoHapylIeHnue JOJDKHO ObITh COBEPIICHO 3a mpeaeiaaMu Ynnu u
YrOJIOBHOE TIpeciieloBaHHWE HE JOJKHO MMETh CpOKa JaBHOCTH; MPU OTCYTCTBUU
COOTBETCTBYIOIIETO JOTOBOpa JOJDKEH TMPUMEHSTHCS MPUHIUI B3aUMHOCTH; U
OpeaACTaBICHHBIC CBUACTEIBCTBA JOJIXKHBI COOTBETCTBOBATH CTaHJAapTaM, IMMPUHATHIM
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B COOTBETCTBHUHM C KOHIICHIIMEH OOBIYHOrO mMpaBa "mocTaTouyHoe ocHoBaHue'2. XoTs
HaJW4due JOTOBOpa HE 0053aTeNIbHO, B KaU€CTBE MPABOBOTO OCHOBAHUS JJIs BBIIAYU
Yunu moxker ccbutathess Ha KonBenmuio Opranusanuu OObeguHeHHBIX Harmii
MPOTHUB KOPPYIIIIHH.

B cooTBeTrcTBUM C YIJIMMCKUM 3aKOHOJATEJIbCTBOM Jt000O€ MpPECTyIUICHHE,
OCHOBHOE€ Haka3aHHE 3a KOTOPOE IPEBBIIIACT OAMH TOJ JHIIEHUS CBOOOABI, BIEUET
BBIJIa4y, 32 HCKJIIOYEHUEM IPECTYIJICHUH MOJIUTHYECKOIO0 U BOGHHOIO xapakrepa. B
CBSI3M C DOTHUM YWIMHCKOE 3aKOHOAATENbCTBO HE YCTAaHABIMBAET IEpedHs
MpecTyIUICHUH, 3a KOTOpBIe IIpeaycMaTpuBaeTcs Bblgada. V3BeCTHBI Jena, IIo
KOTOPBIM CyJbl BBIHECIH PEIICHHS O TOM, YTO KOHLEMIUs "CBBIIIE OXHOTO ronaa"
JIOJDKHA OBITh MCTOJIKOBAHA TaKUM 00pa3oM, YTO IPHUTOBOP Ha CPOK CBBIIIE OJTHOTO
roja JUMICHUS CBOOOABI MOAINANAaeT MOJA T€ HaKa3aHWs, KOTOPbIE NMPUMEHUMBI s
JTaHHOTO TPECTYIJICHUs, WJIM YTO JIMIICHHE CBOOOIBI Ha CPOK CBBIIIE OJHOTO Toja
ABISIETCSI TEM Haka3aHHEM, KOTOpO€ MOXET OBITh MPHUMEHEHO K JaHHOMY
Haka3aHWio. Eciy, mMOMHMO OCHOBHOI'O Haka3aHWsS B BHUJE JIMIICHUS CBOOOABI Ha
CpPOK CBBIIIE OJHOTO roja, 3aKOH MpeaycMaTpHBaeT JOIOJHHUTEIbHbIC HaKazaHUA,
KOTOpBIE OTpPaHWYMBAIOT IIpaBa MPABOHAPYIIMTENS WM KOTOPBIE IPECIEayIOT
MaTepHalbHbIE HWHTEPECHI, TaKOe MPECTYIUICHHE MO-TIPEKHEMY COIpPSIKEHO ¢
BbImaueil. Bmecte ¢ Tem, ecnm MaHHOE IpECTyIUICHHE BIIe4eT 3a co00il HHBIE
CaHKIUW, OTIMYHBbIC OT JIHMIICHHS CBOOOABI, B YAaCTHOCTH, JIHMIICHHE WU
IIPUOCTAHOBJIICHHE IIPaB MM HaJOXeHue 1rpada, TO MOA0OHOE IMPEeCTyIUIeHHE He
BIIeUeT 3a co0oif BeImauy. B cBA3M ¢ 3TUM Oonblnas 4acTh MpECcTYIUICHHH (HO He
BCE), YCTAaHOBJIICHHBIX Ha OCHOBaHMM KOHBEHIMH, BIEKYyT 3a c00O#l Bblgady IO
YUIIMHCKOMY 3aKOHOAATEIbCTRY.

Hu omno wu3 copepxammuxcsi B KOHBEHIIMM MPECTYIUICHUH HE CUHTAETCA
MOJIUTUYECKUM B Uunium.

[Ipoueaypsl BblaYM PETYIUPYIOTCS YTOJOBHO-MPOLECCYATbHBIM KOJIEKCOM.
CtopoHbl TakoW mTpolenypbl (IPOKypop, 3ampalidBalpIlee ToCyaapcTBO U
HaxosIIeecs B pPO3bICKE JIMIIO) UMEIOT MPABO Ha COOIIIOJIeHNE JOJDKHOTO Ipoliecca u
BBITCKAIOIIUX U3 Hero rapantuii. CHpaBemMBOCTh OOpalleHUs] TapaHTHPYETCS
Koncrutynueii. [laccuBHas BbIada pa3pemraeTcs B TOM cClydae, €ClIM CyHd COYTET,
YTO JIMYHOCTH Pa3bICKUBAEMOTO JIMIa JO0Ka3aHa; €CIM JaHHOE IpaBOHApyIICHHUE
BlIeUeT 3a cOOOH BBIaYy B COOTBETCTBHU C CYIIECTBYIOIIMMH TOTOBOPAMHU HWIIU
COIIACHO MPHUHIIMIIAM MEXIyHAPOIHOrO MpaBa; eCIM COOPaHHBIX B XO/AC MPOIEAYPHI
Od)OpMJ'IeHI/IH BbIIa4U OOKa3aTCJIbLCTB OBLIIO J0CTAaTO4YHO AJiId TOrO, qTOOBI
pa3bICKMBaeMoe JHIO MOIJIO MPEeACTaTh Meped YUIUUCKUM CyqoM. OJTa HOpMa
JIoKa3bIBaHUs TpeOyeT, 4TOObI pacciieloBaHUE MPOBOAMIOCH TAKMM 00pa3oM, 4TOObI
MOXHO 6BIHO YCTaHOBHUTH HAJACKHOC CBUIACTCIBCTBO COBCPIICHUA NMPECTYIJICHUA U
y4acTHsi B ITOM MPECTYIUICHHH Pa3bICKMBAEMOr0 JIMIIa M YTOObI OHO OBLIO
SKBUBAJIEHTHO JIOCTaTOYHOMY OCHOBAaHHUIO. CynebHoe pa3éupareabCcTBO
MpeACTaBIsieT cO00W HE Cyl, B XOJie KOTOPOTO yCTaHABJIMBAETCS BUHA U YrOJOBHAs
OTBETCTBEHHOCTh JAHHOTO JIMIIA, a CKOpee, MpeIBapUTeNIbHOE CIyIIaHHE Jejia WUid
nocyneOHoe pa3buparesbcTBO, KOTOPOE MO3BOJISIET YHIMHCKOMY Cyqy YCTaHOBUTH
Mepy JI0CTaTOYHOCTU U 000CHOBAHHOCTH JJIsSI YTOJIOBHOTO MPECIICIOBAHUS.

N

DTO0 BBIpaKEHHE MOXXHO MEPEBECTH KaK "TOCTATOYHbIE OCHOBAHUS JJIS1 YTOJIOBHOTO
npecuenoBaHus".
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UunuiickuM 3aKOHOJATEIbCTBOM TpeyCMaTpUBACTCS YIPOIIEHHAs MpoIeaypa
BBIIAUM B TEX CIlIydasx, KOTJa HaxoJsIIeecs B PO3BICKE JIUIIO corjamiaeTcs Ha
BBIIAUY.

B Yunu cuctema maccMBHOM BbIJIauM JOIYCKAae€T BPEMEHHOE COAepKaHHue
Pa3bICKUBAEMOTIO JIMLA IO CTPaXKEH, B TOM UMCJIE HA IIPEIBAPUTEIbLHON OCHOBE 110
noJly4eHus: o(uIManbHOro 3ampoca O BblJade, NMPHU YCIOBUU COONIONCHHsS psifa
MUHUMAJIbHBIX Tpe6OBaHI/II3I. Kak Tonbko HpOCL6a O BbIJAa4€ BBIXOAUT Ha
ohHUIIHATBHBIA YPOBEHB, IICPHO 3aJCPIKaHUSI MOXKET OBITH MPOJJICH B COOTBETCTBUU
C YCJIOBHUAMM, YCTAHOBJICHHBIMU B COOTBECTCTBYIOUIUX JOTOBOpax, a Mpru OTCYTCTBUU
TaKOBBIX, HAa CPOK JI0 ABYX MECHIEB.

Uwin He TNpUMEHsIeT KOHCTUTYIHOHHBIX WM TPAaBOBBIX OTpaHUYEHUU Ha
BBIZIauy CBOMX IpakJiaH. BMecTe ¢ TeM B HEKOTOPBIX MEXIYHApOJHBIX JOTOBOPAaX,
KOoTOpble  ObuUIM  paruduuupoBaHbl  YuiM, yCTaHaBIMBAaeTCS  BO3MOXXHOCTh
OTKJIOHEHHSI TPOCHOBI O BbIJa4e TOTO WJIM HMHOTO JIMIAa Ha OCHOBaHHUU €ro
rpaXXJaHCTBa, U B TaKOM ciydae Tpelyercs, 4TOOBl B OTHOIICHHU OOBHHSIEMOTO
JIUIa YTOJIOBHOE MpecieOoBaHHE IPOBOAMJIOCH B 3alpaliMBaéMOM TOCYAapCTBE.
OpxHako co BpeMeHHU NMpoBeAeHUs: peOpMBbI YTOJIOBHOTO MPOIIECCYalbHOIO MpaBa B
2005 rony HU ogHa mpochda O BhIAAYE HE OTKJIOHAIACh HA TOM OCHOBAHUH, YTO
Pa3bICKMBAaEMOE JIMIIO SIBISJIOCH TPpakIaHUHOM Yruin.

Xorss UYumnm wMMeeT NpPU3HAHUE TOCYAApCTBA, HEYKIOHHO BBIINOJHSIOIIETO
crateio 44 KonBeniuu, Oblj1a BHECEHA CIIeYIOIasi pEeKOMEHIaIus:

— HECMOTpsA Ha TNpU3HAHUWE TOro, 4To B MyHKTEe 8§ cTarhu 44 KoHBeHIMHU
BBIJIa4a OCYIIECTBISIETCS B COOTBETCTBHU C YCIOBHEM, CBSI3aHHBIM C
TpeOOBaHUSAMH O MHHHUMaJIbHOM HaKa3aHWHM, MpPeIyCMaTpUBaeMbIMU
BHYTPEHHHM  3aKOHOAATEIBCTBOM  3ampammuBaemoro  locymapcTsa,
pexoMeHayercsi, 4ToObl Umim mepecMoTpesa CBOE 3aKOHOAATEIbCTBO C
YUYETOM TOJIOKCHUN MyHKTOB 4 U 7 cTaThu 44 ¢ 1EIbI0 00CCICUNUTh, YTOOBI
BCE€ YyCTaHOBJIeHHble B KOHBEHIWM TpaBOHApyIICHUS CUHUTAINCH
MIPEeCTYIUICHUSIMH, KOTOPBIE MOTYT IIOBJI€Yh BBIJauy Ha OCHOBAHUU €r0
BHYTPEHHET0 3aKOHOJATEIbCTBA U JIOTOBOPOB, YYACTHHKOM KOTOPBIX OHA
ABIISICTCS.

Bzaumnasn npaeoeast NOMoulb

Yunu oka3plBaeT MPaBOBYIO MOMOIIb HA OCHOBAaHUHU JIOTOBOPOB MJIM MPUHLMIIA
B3aUMHOCTH. COOTBETCTBYIOIIUE TMOJOXKeHHsT KOHBEHIIMH MOTYT HMETh MPsIMOeE
NPUMEHEHHE, 32 UCKIIIOYEHUEM MeEp, BIEKYIIUX OTpPaHWYECHUE WIIM JIUIIEHUE Mpas,
TrapaHTHUPYEMBbIX Koncrurymnuei, IMOCKOJIbKY Takue MEpBbI TpeOyIoT
NpeABapuUTENbHON CaHKIUM Yuiuiickoro cynaa. llpemocraBinenue Takol momoiu B
paMKax BHYTPEHHETO 3aKOHOJATElIbCTBA OTPAHMYUBAECTCSA JBYMS CTaTbhbiIMHU
Yroa0BHO-IIPOLECCYAIBHOIO  KOAEKCA, MPEAyCMaTpUBAIOIIMMU  PEryJMpOBaHUE
MpUMEHEHUsI O0MIeH Mponeaypsbl OkazaHus moMomiu. [ToMoms MOXKeT ObITh OKa3aHa
Ha U000 cCTanmMM YroJIOBHOTO IMpoliecca, HauMHas OT NPEIBapUTEIbHOTO
paccienoBaHus U 3aKaHUYUBAs CYIOM.

Oxa3zaHue TIIOMOIIM HE 3aBHUCHUT OT TpeOOBaHMS JBOHHOW YIrOJIOBHOM
OTBETCTBEHHOCTH. OCHOBHOE TpeOOBaHUE, NIPEIBIBISIEMOE K HCIIOTHEHHUIO IPOCHO 0
BbIJA4C, 3aKJIKOYaCTCA B TOM, 4TOOKI 3alpanmmrnBacMoeC HCfICTBPIC HC MMPOTHUBOPCUUITIO
YHJIMHCKOMY 3aKOHOJATENIbCTBY.

V.11-86005 11



CAC/COSP/IRG/1/1/1/Add.2

12

B  Ywmmm mupoko pacmpocTpaHeHa IpakTHKa CIHOHTAHHOTO oOMeHa
uHpopmanueii. baHkoBckasi TaliHa He SIBISIETCSI OCHOBaHHMEM JIJIsl OTKasza B Mpock0e,
IIOCKOJIBKY €€ JIefiCTBHEe MOXKeT OBITh IPHOCTAHOBIICHO 110 IPOCHOE MPOLETyPHhI.

B Yunu neHTpanbHbIM OpraHoM, KOTOPbIA HECET OTBETCTBEHHOCTh 3a OKa3aHUE
B3aMMHOM IpAaBOBOH IOMOIUM, SABIAETCSI MMHUCTEPCTBO HHOCTPAHHBIX n€l, U
NpUEMJIEMBIM Ui Yuiu sA3BIKOM, Ha KOTOPOM COCTAaBJISIOTCSI 3aIllpOChI, SIBJISIETCS
UCIMaHCKUH 513bIK. [IpochObI OOBIYHO HANPABISIOTCS 1O AUIUIOMATHYECKUM KaHajlaMm
yepe3 MOCOIBCTBA B COOTBETCTBYIOIIMX rocynapcrsax. OmgHaKo ¢ Takod MpochOOi
MOXXHO 0OpaTUThCS M HEMOCPEICTBEHHO B IEHTPAJbHBIM OpraH W 3aTeM HalpaBHUTh
opuIMaIbHO Yepe3 COOTBETCTBYIOIIEE IOCOJILCTBO, €CIIM MOoJ00Has mpoleaypa
npeaycMaTpuBaeTcss B KakoM-JIMOO  joroBope, Hamnpumep, B KoHBeHIUH
Opranmzannn O0benuHeHHBIX Hanwit mpotuB koppynumu. LleHTpanbpHBIN Oprax
MPENPOBOXKAACT TAKYI0 NPOChOy BEJIOMCTBY, B BEACHHH KOTOPOIO B COOTBETCTBUU C
YUJINHCKUM 3aKOHOJIaTEeIbCTBOM HAXOMISITCSA BOIIPOCHI PACCMOTPEHHMS TaKHUX MPOCHO —
00b19HO B ['eHepasibHYIO MPOKYPATypy CTPAHbI — JJIsl UCIIOJIHCHHSI.

Xors Uunm uMeeTr BechbMa OTPAaHMUYEHHOE 3aKOHOAATENIbCTBO, Kacarolleecs
OKa3aHMs B3aUMHOM INPaBOBOM MOMOLIM, HO Ha NpPaKTUKE B OTOH CTpaHe
obecnieunBaeTcsi coOmofeHue TpeboBaHuit cratbu 46 KoHBeHnuu, a Apyrue
COOTBETCTBYIOIIUEC ITOJIOKCHUA KOHBeHL[I/II/I HMCIOT IPAMOC ﬂeﬁCTBHe.

BmecTte ¢ TeM mOArOTOBIIEHA PEKOMEHIALIMS CISAYIONIEro XapaKkTepa:

— TIOCKOJIBKY  YWJIHMIICKOE  3aKOHOJATEIIbCTBO  YCTAaHAaBIMBAaeT  JIUIIb
OTpaHWYEHHBIH HA0OP HOPM, PEryIHPYIOLUX BOMPOCHI OKa3aHUsI B3aUMHOI
MPaBOBOI MOMOIIM B YTOJOBHBIX JiellaX, CJIEAYyeT PacCMOTPETh BOIMPOC O
pa3pabotke Oojiee KOHKPETHBIX 3aKOHOJATENbHBIX IOJIOKECHUN, KOTOpPHIE
II03BOJINIIN 6])1 YIAyHYIIHUTb TpaHCIIApEHTHOCTH nu npeacCKazyeMoOCTh
MPOLIeypP, OCYLIECTBISIEMbIX B MHTEPECAX 3alpalinBaollero rocyaapcraa.

CompyoHuuecmeo mexcoy npagooxpanumenbHblMu opeanamil

B Ywnim BompoCH MPSMOro COTPYAHHUYECTBA B 0OJACTH MPAaBOOXPAHUTEIBHOM
NESATELHOCTH OTHOCSATCS K KOMIIETeHHHMH [pynmnbl (HUHAHCOBOrO aHaIM3a,
YUIPEXKACHUNU MO KOHTPOIIO 3a OAHKOBCKOM NESITEIBHOCTBHIO, TAMOXKHU U TOJIHMIUU.
Uunu ycTaHOBHWIIA PSJI KAHAJIOB ISl IPsIMOTO oOMeHa MH(pOopMaIuei, HCIoNb3ys s
3TOr0 UIMPOKUM Kpyr MEXIAYHapOAHbIX CODIAlIEHUMH M CBOE Y4YacTHE B
MEXIYHAPOIHBIX CETAX M opraHusauusx. Ha cerogHsmHuil IeHb HE CYIIECTBYET
NIPUMEPOB IPOBEICHUS COBMECTHBIX PACCIEIOBAaHUMN IO JAelaM O KOPPYMNLHH, XOTS
Takas MPaKTHKa BIIOJHE BO3MOXKHA, €CJIM OHa OyZIeT MPOBOAUTHCS B 3aBUCUMOCTHU OT
KaXJOT0 OTACIBHOTO CiIydass M €clIM B OTHX I[elix OyAyT MOANHCAHBI
COOTBETCTBYIOLIUE JOKYMEHTBHI.

IToka €II€ HC CYHICCTBYCT HHMKAKUX IIPABOBLIX WU JOTOBOPHBIX OCHOB IJIA
HCIIOJIB30BaHUA CIICUHUAJIBHBIX CJIICACTBCHHBIX METOAOB B JICJIaX O KOPPYIIIHUH.

Xorss UYUumnm cpenana BO3MOXKHBIM INIPUMEHEHHME HEKOTOPBIX IIOJIOKEHUM
miaBbl [V, oOTHoOcawelcs K COTPYAHUYECTBY MEXAY IPaBOOXPAHUTEIbHBIMU
opraHaMH, OHa PEKOMEHIYET CIeNyIOlIee:

— HW3ydaTb ONBIT APYTrUX CTpaH B BOIpPOCAaxX KOOpAUWHAIIMU ACATCIBHOCTH
MCXKAY KOMIICTCHTHBIMH OpraHaMu U YYPCIKIACHUAMU TJIA ONPECACICHHUA
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ONITUMAJIBHOTO MYTHU JId KOOPpAWHAIMH JACATCIBHOCTHU, U, B YAaCTHOCTH,
JJI1 OHCHKHW BO3MOXHOCTHU YUPCIKIACHUA 6}0130 10 CBs3M,

- pa3pa60TaTL KOHKPETHOC 3aKOHOAATCIIBCTBO o HUCITOJIB30BAHHUIO
CIICHUAJIBHBIX IMTPUEMOB pacCICIO0BaHUA A€ O KOPPYIILIHUU,

— 3aKJIIOYUTH COOTBETCTBYIOIIME COIVIAIICHUS WJIM JOTOBOPEHHOCTH 00
WCIIOJIb30BAHUM CIIEIUAJIbHBIX CJIEICTBEHHBIX IIPUEMOB B KOHTEKCTE
MEXAYHapOJHOI0 COTPYIHUUYECTBA;

— C€03aatb OCHOBY [JId HMCIOJB30BaHUA CIHCHUAJIBHBIX CICACTBCHHBIX
MCTOO0B npu OTCYTCTBUU MCEXKIAYHApPOIAHOT'O COTJIaIICHU A 201848
JOTOBOPCHHOCTU WX JId pPAaCCMOTPCHUA MWHAUBHUAYAJIBHBIX CJIYy4acB,
BKJIIOYasA TaKHME€ METOAbI, KaK IEPEXBAT IMOCTABOK MW KOHTPOJHUPYCMBIC
IMOCTAaBKH TOBApPOB WU q)HHaHCOBBIX CpCACTB.

Texnuueckas nomoub

Beutn TPUHATBI BO BHUMaHWE MNOTPCOHOCTH B TEXHUYCCKOW ITOMOIIHM, Ha
KOTOphle YyKa3ajna Yuiau, B CBSI3W C BO3BpalllcHHUEM AaKTUBOB, KOTOPbHIE HEPEIKO
TpebyioT NpOBEACHUSA CIIOKHBIX CJIEICTBEHHBIX MEpPONPUITUI Ha
TpaHCHALIMOHAJIbHOM yPOBHE.
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