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Communication addressed to the Government on 1%duary 2011
Concerning: Imed Al Chibani

The State is a party to the International Covenanon Civil and Political Rights.

1. The Working Group on Arbitrary Detention wasaddished in resolution 1991/42 of
the former Commission on Human Rights. The manddtehe Working Group was

clarified and extended in Commission resolution7/90. The Human Rights Council
assumed the mandate in its decision 2006/102. Téedaie was extended for a further
three-year period in Council resolution 15/18 addpmin 30 September 2010.

2. The Working Group regrets that the Governmerst mat provided the requested
information.

3. The Working Group regards deprivation of libegy arbitrary in the following
cases:

(@) When it is clearly impossible to invoke any legadsls justifying the
deprivation of liberty (as when a person is kepdetention after the completion of his
sentence or despite an amnesty law applicablen (ciategory 1);

(b)  When the deprivation of liberty results frometlkexercise of the rights or
freedoms guaranteed by articles 7, 13, 14, 1820%nd 21 of the Universal Declaration of
Human Rights and, insofar as States parties areecoed, by articles 12, 18, 19, 21, 22,
25, 26 and 27 of the International Covenant onl@ind Political Rights (category Il);

(c)  When the total or partial non-observance ofittiernational norms relating
to the right to a fair trial, established in theildmsal Declaration of Human Rights and in
the relevant international instruments acceptedhByStates concerned, is of such gravity
as to give the deprivation of liberty an arbitraharacter (category Ill);

" The name of the former Libyan Arab Jamahiriya heasnbchanged to Libya as of 16 September 2011.
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(d)  When asylum-seekers, immigrants or refugeessalgected to prolonged
administrative custody without the possibility oflmainistrative or judicial review or
remedy (category IV);

(e)  When the deprivation of liberty constitutes ialation of the international
law for reasons of discrimination based on biréjonal, ethnic or social origin; language;
religion; economic condition; political or other iojpn; gender; sexual orientation;
disability or other status, and which aims towasdsan result in ignoring the equality of
human rights (category V).

Submissions

Communication from the source

4, The source reported to the Working Group on thaby Detention that Mr. Al
Chibani, born in 1978 in Benghazi, usually residesrd Azwaw, Benghazi.

5. According to the information received, in thermog of 10 July 2007, Mr. Al
Chibani was arrested near his residence by agdn®sl émn Addakhili, the internal
security services, wearing civilian clothes. Mr. 8hibani was allegedly taken to the
offices of the internal security forces locatedseldo the An nahr Assinyi clinic, Benghazi,
where he was kept incommunicado.

6. According to the source, detainees released fiimah prison on 15 July 2007

testified to the alleged acts of torture inflict@gon Mr. Al Chibani from the moment of his

arrest. The source informs that Mr. Al Chibani halceady been the victim of alleged

enforced disappearance; he had been taken by tém@ah security forces on 5 December
2005 and reportedly tortured, detained incommurudad 10 months before being released
on 14 October 2006. Mr. Al Chibani was never présgrbefore a judge or any other
competent authority.

7. His relatives are unaware of the reasons justfyvir. Al Chibani's arrest and his

current detention, but suspect that it may be edlad the fact that following his release on
14 October 2006, Mr. Al Chibani had allegedly ree€l threats due to his use of the
Internet. Mr. Al Chibani’s mother has taken a numbEmeasures to obtain information
about Mr. Al Chibani’s fate and whereabouts. It was$ until May 2008 that the internal

security services acknowledged that they were wi@e@iMr. Al Chibani at Assaka prison,

and his family could visit him.

8. On 28 May 2008, Mr. Al Chibani’'s family was alte visit him for the first time,
and noted that his state of health had gravelyridetéed. According to the information
received, Mr. Al Chibani’s family was informed thidtr. Al Chibani had been subjected to
alleged acts of torture following his arrest, ahdttno legal proceedings had taken place
nor had any official charges been formulated.

9. The source argues that both periods of detentiiat is, from 5 December 2005 to
14 October 2006, and the current detention sinc&ulyp2007, lack any legal basis and are
not in conformity with Libyan domestic law, nor Witnternational law. In this context, the
source refers to the State party’s fourth periaéigort to the Human Rights Committee
dated 10 May 2007 (CCPR/C/LBY/4), which states tiia¢ Libyan Arab Jamahiriya is a
State governed by the rule of law and where pasattannot be imposed without reference
to the law, i.e. outside the jurisdiction of theuds” (para. 6). In paragraph 12(a) of the
same document, the State party to the Internati@oaknant on Civil and Political Rights
reaffirmed that “according to the Great Green Doenhof Human Rights in the Age of the
Masses, the sons of Jamahiri society revere, gratat prohibit the curtailment of human
freedom”. Further reference is made to article fithe Promotion of Freedom Act No. 20
of 1991, according to which “no one can be depriw#dhis freedom, searched or
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guestioned unless he has been charged with comgndti act that is punishable by law,
pursuant to an order issued by a competent caudtjraaccordance with the conditions and
time limits specified by law; [...] accused personsasinbe held in custody at a known
location, which shall be disclosed to their relasivfor the shortest period of time required
to conduct the investigation and secure evidence”.

10. The source contends that Mr. Al Chibani has lbe¢n entitled to such legal

guarantees. Instead, Mr. Al Chibani was held incamicado without any formal charges
or trial. Reportedly, Mr. Al Chibani’s family hadot been informed about his place of
detention during the first period of detention frénbecember 2005 to 14 October 2006,
and only learned about his place of detention sib@eJuly 2007 on 28 May 2008.

According to the information received, to date, Mk Chibani has not been brought before
a judge, nor has he benefited from any legal a@suistor a fair trial.

Response from the Government

11. The Working Group regrets that no reply hasmbeeeived from the Government.
The Government did not request the extension ofithe limit for its reply in accordance
with paragraphs 15 and 16 of the Working Group’shoés of work. The Working Group
is in a position to render an opinion on the casdahie light of the allegations made,
notwithstanding the Government's failure to provide version of the facts and an
explanation about the circumstances of the case.

Discussion

12. The Government did not provide any informatiorrefute the following facts: (a)

Mr. Al Chibani was arrested by the police offic@rscivilian clothing on 10 July 2007 and
held in incommunicado detention; his fate and whkoeits were unknown to his family
until May 2008; (b) he had been previously detaifiean 5 December 2005 until 14
October 2006, tortured and held incommunicado forenthan 10 months; (c) following his
release in 2006, Mr. Al Chibani received threatatieg to his use of the Internet; and (d)
he was never presented before any judicial or atbepetent authority.

13. Regarding his second detention from 10 July72@@spite continuous searches by
his mother and relatives, Mr. Al Chibani's fate antiereabouts were not known to his
family until 11 months after his arrest. His famflyund out that Mr. Al Chibani’s health
condition was critical and that he had been subfetd acts of torture.

14. The Working Group reminds the Government ofyhilthat article 9, paragraph 2, of

the International Covenant on Civil and PoliticagiRs states that “anyone who is arrested
shall be informed, at the time of arrest, of thasmns for his arrest and shall be promptly
informed of any charges against him”. Both the HorRaghts Committee and the former

Commission on Human Rights have clarified that fimedamental aspect of such right

consists in the possibility of contesting the Idgabf one’s detention. Resolution 1992/35

adopted by former Human Rights Commission on 28&uely 1992, called on all States

that have not yet done so to establish a procedudd) as habeas corpus, in order for all
persons deprived of their liberty to institute predings before a court, which should
decide without delay the lawfulness of his or hetedtion, and order his or her release if
detention is found to be unlawful.

15. Mr. Al Chibani has been effectively deprivedhi$ right to contest the legality of
his arrest and detention. He has not been browgfbtéda judge, nor has he been informed
of any charges pending against him or notified led teasons justifying his continued
detention. Mr. Al Chibani has had no access towyda or legal assistance, and has been
kept incommunicado for extensive periods of higdgon.
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16. In light of the information received, and givbiat the Government has not provided
any reasons to doubt the above allegations, thekMpiGroup is of the opinion that the
Libyan Arab Jamabhiriya has violated articles 13,%, 6, 7, 8, 9, 10 and 11 of the Universal
Declaration of Human Rights as well as article8,2, 9, 10, 12 and 14 of the International
Covenant on Civil and Political Rights. Consequertthe Working Group qualifies Mr. Al
Chibani’'s detention as arbitrary under categoriasd 11l of the categories applicable to the
consideration of the cases submitted to the Worldrmup.

17.  Moreover, considering that the most apparentvwador Mr. Al Chibani’'s detention
and the abuses committed against him relates t@xascise of the right to freedom of
opinion and expression in the form of his use efititernet, the Working Group considers
his detention arbitrary under category Il of théegaries applicable to the consideration of
the cases submitted to the Working Group.

18. The foregoing considerations are also applecabl Mr. Al Chibani's detention
between 5 December 2005 and 14 October 2006.

Disposition
19. Inthe light of the foregoing, the Workingdap renders the following opinion:

The deprivation of liberty of Mr. Al Chibani durinthe period from 5 December
2005 and 14 October 2006, and during his curreténdien since 10 July 2007 is
arbitrary, being in contravention of articles 1,3,5, 6, 7, 8, 9, 10 and 11 of the
Universal Declaration of Human Rights and artide8, 7, 9, 10, 12 and 14 of the
International Covenant on Civil and Political Righaind falling under categories I,
Il and IIl of the categories applicable to the ddesation of the cases submitted to
the Working Group.

20. Consequent upon the opinion rendered, the WogrkGroup requests the
Government of the Libyan Arab Jamabhiriya to immaaliarelease Mr. Al Chibani, and in
conformity with article 9, paragraph 5, of the Imational Covenant on Civil and Political
Rights, provide him with adequate reparation.

[Adopted on 3 May 2011]




