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The State is a party to the International Covenanon Civil and Political Rights.

1. The Working Group on Arbitrary Detention wasaddished in resolution 1991/42 of
the former Commission on Human Rights. The manddtehe Working Group was

clarified and extended in Commission resolution7/80. The Human Rights Council
assumed the mandate in its decision 2006/102. Témwedaie was extended for a further
three-year period in Council resolution 15/18 ofStptember 2010.

2. The Working Group regards deprivation of libegy arbitrary in the following
cases:

(@) When it is clearly impossible to invoke any legasls justifying the
deprivation of liberty (as when a person is kepdetention after the completion of his
sentence or despite an amnesty law applicabla (siategory 1);

(b)  When the deprivation of liberty results frometkxercise of the rights or
freedoms guaranteed by articles 7, 13, 14, 1820%nd 21 of the Universal Declaration of
Human Rights and, insofar as States parties areecoed, by articles 12, 18, 19, 21, 22,
25, 26 and 27 of the International Covenant onl@ind Political Rights (category Il);

(c)  When the total or partial non-observance ofittternational norms relating
to the right to a fair trial, established in theildrsal Declaration of Human Rights and in
the relevant international instruments acceptedhleyStates concerned, is of such gravity
as to give the deprivation of liberty an arbitraharacter (category Ill);

(d)  When asylum-seekers, immigrants or refugeessalgected to prolonged
administrative custody without the possibility oflmainistrative or judicial review or
remedy (category 1V);
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(e)  When the deprivation of liberty constitutes ialation of the international
law for reasons of discrimination based on biréjanal, ethnic or social origin; language;
religion; economic condition; political or other injpn; gender; sexual orientation;
disability or other status, and which aims towasdsan result in ignoring the equality of
human rights (category V).

Submissions

Communication from the source

3. The source informs that Cu Huy Ha Vu, born i®2,9s a Doctor of Law and Viet
Nam’s most outspoken legal activist. He has foughprotect environmental and cultural
heritage sites since 2005, when he filed a lawepjposing the plan of the People’s
Committee of Thua Thien-Hue to build a tourist rtem Vong Canh hill in Hue.

4, It is reported that on 5 November 2010, Cu Huy Y was arrested by the
Vietnamese authorities claiming to have found hina ihotel room with a woman who was
not his wife. The authorities confiscated Cu Huy\Has computer and searched his house;
he was taken to the Ministry of Public Security &gion Centre at 238 Nguyen Van Cu,
District 1, Saigon.

5. On 6 November 2010, Deputy Minister, Major GaheFo Lam, and Deputy of

Security General Department I, Major General Ho&iomg Tu, of the Ministry of Public

Affairs held a press conference to announce thegekaagainst Cu Huy Ha Vu, which
included “producing documents that spread falsefahdcated information, distorting the
leadership and management of the State, causirfgsion among the people, provoking,
advocating exhortion against the State and slamgesind offending the honour of the
leaders of the State” in alleged violation of deti88 of the Viet Nam Penal Code.

6. The incriminating documents referred to in thiesg conference included the two
lawsuits against Prime Minister Nguyen Tan Dungolihwvere filed by Cu Huy Ha Vu.
The first lawsuit, filed on 11 June 2009, concertieel Prime Minister’s approval of a
controversial bauxite mining project in the Centdéghlands; the second lawsuit, was also
brought against a decision signed by the Prime $&nj which forbade citizens from filing
class action petitions and complaints with the Gorent. On 16 October 2010, Cu Huy
Ha Vu’s law firm took on the defence of Catholicerh Con Dau parish in Danang who
were arrested in May 2010 after the police hadedisgd a funeral procession to a cemetery
located on disputed land. The People’s Court of Cardistrict refused to grant permission
for the law firm to represent the families. On 2tt@er 2010, Cu Huy Ha Vu filed a
follow-up lawsuit against the Prime Minister oveedision No. 136.

7. On 17 December 2010, the Hanoi People’s Progusaced an indictment charging
Cu Huy Ha Vu with “disseminating information agditise State of the Socialist Republic
of Vietnam,” further to article 88 of Viet Nam’s Ral Code. According to the indictment,
investigators found that between 2009 and Octob&®2Cu Huy Ha Vu had posted a large
number of articles and interviews with contentsiagiathe State of the Socialist Republic
of Viet Nam on the Internet.

8. Cu Huy Ha Vu was convicted by Hanoi People’s i€on 4 April 2011, following a
trial during which he was denied his right to ar fand public hearing by a competent,
independent and impartial tribunal. According te source, the trial only lasted half a day;
the proceedings were closed to foreign media ance veeld under tight security with
uniformed and plainclothes security officers suning the court house. Cu Huy Ha Vu
was sentenced to seven years’ imprisonment and tl@ars’ house arrest for “propaganda
against the Socialist Republic of Viet Nam”, undeticle 88 of Viet Nam’s Penal Code.
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The source informs that on 2 August 2011, the SuprBeople’s Court upheld the sentence
against Cu Huy Ha Vu, saying there was no basidifonissing the case.

9. The source contends that Cu Huy Ha Vu’'s armstention, and conviction are

linked to his work as a human rights advocate. 3dwrce refers to article 29 the Socialist
Republic of Viet Nam'’s Constitution which statesatthState organs, units of armed forces,
economic organizations, and individuals have thgy do implement State regulations on
the rational use of natural resources and protecifathe environment”. The Constitution

also prohibits “all acts of depleting natural resms and destroying the environment”.
Article 18 of the Socialist Republic of Viet Namonstitution requires organizations and
individuals “to protect, replenish, and exploitrith allotted to them] in a rational and

economical fashion”. According to the source, #@duits filed by Cu Huy Ha Vu were in

line with the implementation of the constitutiopabvisions.

10. The source contends that Cu Huy Ha Vu's a@#witire entirely lawful and cannot

serve as a legal basis for his detention. The sowgfers to the Working Group’s previous
opinions (No. 20/2003 and No. 19/2004), dealinchvaidses of human rights defenders in
Viet Nam and holding that their deprivation of libewas arbitrary.

11.  According to the source, Cu Huy Ha Vu's depiosa of liberty is linked to the two
lawsuits that he had filed against the Prime Maristf Viet Nam. The source submits that
his continued detention is a direct consequendiefexercise of his right to freedom of
opinion and expression.

Response from the Government

12. In its reply of 6 June 2011, the Governmentntadis that the detention and
subsequent conviction of Cu Huy Ha Vu are in comity with the relevant provisions of
both domestic and international human rights law.

13. The Government confirmed that Cu Huy Ha Vu aassted on 5 November 2010
and accused of “activities against the Socialigpudic of Viet Nam”. According to the
reply, the investigation proved that Cu Huy Ha \wlfuded with hostile forces and exile
organizations and groups, in both Viet Nam and atbron instigating riots, social
instability and disorder”. He also produced andcuated documents of defamation to
disseminate confusion, suspicion among the popumasind incite violence, hatred and
division among communities.

14. The Government informs that on 4 April 2011,y Ha Vu was sentenced by the
People’'s Court of Hanoi to seven years in prisonl &mee years of probation, in

accordance with article 88 of the 1999 Penal Colelwstates that “those who propagate
psychological warfare and spreading fabricated nemgrder to foment confusion among

people shall be sentenced to between three anddk2 gf imprisonment”.

15. The Government contends that the arrest anginai proceedings against Cu Huy
Ha Vu were carried out in strict compliance withoyisions of the Vietnamese laws,
particularly the 2003 Criminal Procedure Code asd & line with international standards
on human rights, particularly the Universal Dedima of Human Rights and the
International Covenant on Civil and Political Right

16. Cu Huy Ha Vu was tried by the Court of firsstaince and he had the right to file a
complaint before the Court of Appeal. The trial asblic with the participation of more
than 50 people, including four lawyers to deferglihterests, witnesses, as well as Cu Huy
Ha Vu’s wife. In a spirit of transparency, the meedncluding foreign channels (AP, APP,
Kyodo), representatives from the European UnioneDafion and diplomats from the
embassies of the United States of America, Austrdliorway, Switzerland, Canada and
New Zealand were also allowed to attend the tiidle Government concludes that the
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allegations that Cu Huy Ha Vu has been arbitratédyained and that the trial was closed to
the public are untrue.

17.  According to the Government’s reply, article &@the 1999 Penal Code is strictly
compatible with article 19 of the International @oeant on Civil and Political Rights which
states that “the exercise of the [right to freedufraxpression] carries with its special duties
and responsibilities. It may therefore be subjectdrtain restrictions, but these shall only
be such as are provided by law and are necessaryo( respect of the rights or reputations
of others; (b) For the protection of national ségwr of public order, or of public health or
morals.”

18. In the Government'’s view, all the violationstioé law in Viet Nam that cause harm

to national security and public order must be pamisin order to ensure respect of the law
and to guarantee the rights of other people angdlaee, security and development which
are in the common interests of the society. ThedBuwent reiterated that the activities

carried out by Cu Huy Ha Vu were well organizeghaa@ted and clearly aimed at inciting

violence and hatred among different ethnic andjilis communities. The punishment for

these activities is in compliance with the standarfiinternational law.

Comments from the source

19. In its additional comments, the source note# the Government provided no
factual basis for any claim of criminal activity.

20. In the source’s view, the accusations that Qy Ha Vu “produced and circulated
documents of defamation to disseminate confusaepicion among the population, and
incite violence, hatred and division among commasit and supposedly “propagated
psychological warfare and spread fabricated newsrder to foment confusion among
people” are not supported by a single fact. Noti@lahip was or could be established
between Cu Huy Ha Vu’s activities and the statuttascription of his “crimes.”

21. The source maintains that Cu Huy Ha Vu’s degpiiwn of liberty results from his
lawful exercise of the right to freedom of expressunder article 19 of the Universal
Declaration of Human Rights and article 19 of théetnational Covenant on Civil and
Political Rights. The detention resulting from thekecisions is therefore arbitrary.

22.  Asto the Government's assertion that, in tlesgnt case, there are limitations to the
right to freedom of expression because Cu Huy H& Vagtivities could cause “harm to
national security and public order,” the sourcenepithat none of the activities conducted
by Cu Huy Ha Vu have caused any harm or creatediakyto national security or public
order, nor is there any evidence of such harm.@nctintrary, Cu Huy Ha Vu’'s lawsuit
against the Prime Minister over his decision tchatize the functioning of a bauxite mine
in the Central Highlands was aimed at protecting titizens from the serious health
hazards that this type of mining can cause, as seently with the toxic spill of the
tailings pond of a similar mining operation in Hang.

Discussion

23. Regarding the question of violation of natiodegislation mentioned by the
Government, the Working Group recalls that in itevious opinions No. 1/2003, No.
13/2007, and No. 1/2009 relating to Viet Nam, it lstressed that “in conformity with its
mandate, it must ensure that national law is ctersiswith the relevant international
provisions set forth in the Universal Declaratioh Human Rights or in the relevant
international legal instruments to which the Sted@cerned has acceded. Consequently,
even if the detention is in conformity with natibregislation, the Working Group must
ensure that it is also consistent with the releyaiavisions of international law”.
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24.  The Working Group also reiterates its previbogding in opinion No. 1/2009 that
broad criminal law provisions, which make “takingvantage of democratic freedoms and
rights to abuse the interests of the State” areriftly inconsistent with any of the rights
and liberties guaranteed by the Universal Declanatof Human Rights and the
International Covenant on Civil and Political Righto which Viet Nam is a party.

25. In the present case, Cu Huy Ha Vu was chargéd “disseminating information
against the State of the Socialist Republic of Ma@” by posting articles and interviews on
the Internet criticizing the Government.

26. Indeed, the national law which gave rise to ithdictment against him and the
subsequent conviction by the court cannot be reghms consistent with the relevant
provisions of the Universal Declaration of HumamgtRs and the International Covenant on
Civil and Political Rights. The Working Group relsathat the holding and expressing of
opinions, including those which are not in line lwibfficial Government policy, are
protected under article 19 of the International &wnt on Civil and Political Rights.

Disposition
27. Inthe light of the foregoing, the Working Gporenders the following opinion:

The deprivation of liberty of Cu Huy Ha Vu is arbity, being in contravention of
articles 9 and 19 of the International CovenantQiwil and Political Rights, to
which Viet Nam is a party, and falling within catey Il of the categories applicable
to the consideration of the cases submitted té\theking Group.

28. Consequent upon the opinion rendered, the WgrkGroup requests the
Government of Viet Nam to take the necessary stepsmedy the situation of Cu Huy Ha
Vu and to bring it into conformity with the standarand principles set forth in the
Universal Declaration of Human Rights and the Imagional Covenant on Civil and
Political Rights.

29. The Working Group believes that, taking inte@amt all the circumstances of the
case, the adequate remedy would be to release dfilguHa Vu and accord him an
enforceable right to compensation in accordancen itticle 9, paragraph 5, of the
International Covenant on Civil and Political Right

[ Adopted on 29 August 2011]




