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CoBeT Mo npaBaM 4eJjioOBeKa
Paboyasi rpynna nmo npoM3BoJIbHBIM 3a/iePKAHUAM

Muenus, npuHsarTbie Padouelt rpynmnoit
10 NMPOMU3BOJILHBIM 32/ICPKAHUSAM HA €€ IeCThAeCHAT

nepBoi ceccum, cocroaBuieiics 29 aprycra — 2 ceHTAOps
2011 rona

Ne 43/2011 (CaynoBckasi ApaBusi)

Coo01eHue, HANIPaBJIeHHOE MPaBUTEJILCTBY 16 peBpansa 2011 rona
OTHocuTebHO: MoxaMena OuH AOAYJ/IbI OMH AJIM aJIb-A0ayJIKapuMa

T'ocynapcTBo He siBJIsIeTCSl YYACTHUKOM MeXAYHAPOAHOIO MAaKTa
0 rpakJIaHCKHUX M MOJUTHYECKHX MPaBax.

1. Pabouas rpynma mo IpoU3BOJIBHBIM 3aIepiKaHUAM ObLIAa yYpeKaeHa B COOT-
BeTcTBUU ¢ pe3ontorueit 1991/42 npexueit Komuccuun no npasam 4enoBeka. Mangar
PaGoueii rpynmbl 661 yrouHneH u npojasien Komuccueii B ee pesontonun 1997/50. Co-
BET 10 IpaBaM 4YeJIOBEeKa B3sUI Ha ce0s OTBETCTBEHHOCTH 3a OCYI[ECTBICHHE MaHAaTa
B cBoeMm penrenuu 2006/102. [leiicTBue MaHgaTa ObLIO MPOAJIEHO HA JOMOJHUTEIb-
HBIF TpexJIeTHHH mepuoj B coorBeTcTBUH ¢ pesontonueit 15/18 Cosera ot 30 ceH-
16pst 2010 rona.

2. Pabouas rpymnmna c¢4uTacT JIMIICHUC CBO6OI[LI IIPOU3BOJIBHBIM B CJICAYIONINX
ciaydasx:
a.) Korjga ABHO HCBO3MOXHO COCJIAaTbCA Ha KaKyIO'JII/I6O IpaBOBYIO OCHOBY,

OTIPaBIBIBAIOINIYIO JHINIEHHE CBOOOIBI (HaMpUMep, COAEpKaHWe IMOJ CTpa)ked CBepX
HA3HAYEHHOTO TI0 MPHUTOBOPY CPOKa HaKa3aHWS WU BOIPEKH MPUMEHHMOMY 3aKOHY
00 amuuctun) (kareropus I);

b) KOT/Ia JIMUICHUE CBOOOJBI OOYCIIOBICHO OCYIIECTBICHHEM MpPaB WIH
cBo0OJ, rapaHTHPOBaHHBIX cTaThamu 7, 13, 14, 18, 19, 20 u 21 BceoOmieit nekmapa-
MU TpaB 4YejloBeKa, W — B TOW Mepe, B KakOW O3TO KacaeTcsi TOCyIapCTB-
y9acTHUKOB, — cTatbsamu 12, 18, 19, 21, 22, 25, 26 u 27 MexayHapoaHOTO MaKTa O
IpaXXJaHCKUX M MOJUTHYeCKuX npaBax (kareropus Il);

C) Korga ImMOJHOE€ WKW YaCTUYHOC HCCO6HIOI[CHI/IC MCIKAYHAPOAHBIX HOPM,
Kacaromuxcs npaBa Ha CHOpPaBEIINBOC Cy,Z[C6HOG pa36I/IpaT€JILCTBO " 3aKpCIHICHHBIX
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Bo Bceobmeil nexnapanuu mpaB 4elioBEKa M B COOTBETCTBYIOIIUX MEXAYHAPOILHO-
NPaBOBBIX JOKYMEHTaX, MPUHATHIX COOTBETCTBYIOIUMH IOCYAapCTBaMHU, CTOJb CEPb-
€3HO, YTO JINIIEHUE CBOOOIbI MpHOOpeTaeT Npou3BoIbHbINH Xxapakrep (kareropus I1);

d) KOTJ[a TPOCHUTENH YOEIKHINA, MMMHUTPAHTHI HIIM OEXEHIIBI MTOIBEPTAIOTCS
JUTHTETLHOMY aIMUHHCTPATHBHOMY 3aJepKaHHI0, HE WMes BO3MOKHOCTH TOOUTHCS
aIMHUHUCTPATHBHOTO WJIH CYIeOHOTO TIepecMOTpa MIIM TMOJYYUTEH CPEACTBA MPaBOBOM
samutel (kateropus 1V);

e) KOTZa JIMIIEHHE CBOOOJBI SBISETCS HAPYMIEHHEM MEXAYHapPOIHOTO
IpaBa M3-3a AUCKPUMHUHALNNY MO IPU3HAKY POXJEHHS, HAIIMOHAIBHOTO, 3THUYECKOTO
WM CONMAIBHOTO MPOMCXOXACHUS, A3bIKA, PEINTHUU; YKOHOMHUYECKOTO IMOJIOKEHHUS,
MOJINTHYECKUX WM WHBIX B3MIAIOB; M0JIA; CEKCyaJbHOW OPUEHTAMH, HHBAJINHOCTH
WM WHOTO IOJIOXKCHHS, U MMEET IIeNbI0 WM MOXET IMPUBECTH K OTKa3y B PAaBHOM
OCYLIECTBIICHHHU IIpaB yenoBeka (kareropus V).

IIpeacraBiieHHbIEe MATEPHUAJIbI
Coobujenue ucmounuxa

3. I'-u Moxamen 6un Abaynna 6uH Anu anb-AOaynkapum (gajee — r-H alib-A0-
nynkapum), 39-nernuit mpodeccop mpaBa YHuBepcutera um. Mmama Myxxamena
n6u-Cayna B Op-Pusige, sBiuseTcs 4ieHOM ACCOIHMANUN 3AIIUTHUKOB IPak1aHCKUX U
MOJINTHYECKUX NpaB U ApaOCkoil opranu3anuu 3a cBOOOABI M pallMOHAIBHOE YIpaB-
JIeHHE, a TaKXKe TNIaBHEIM penakTopoM "JXypHana koHTpecca Hanuu'.

4, Kaxk coobmaercs, 5 nexadps 2010 roga r-H ans-AOgynkapuM ObUT apecTOBaH y
cebst JoMa areHTamu Ympasienus o0Ouieidl pa3peaku. COrilacHO MOJIy4eHHOH HHOpP-
Malliy, T-HY allb-AOqyIKapuMy He ObUI MpeAbsBICH cyneOHbI opep Ha apecT U He
OBLTH cOOOIIEHBI MPUYNHBI apecTa.

5. I'-H anp-AOgynKapuM cojaepikaycs oI cTpaxel B ToppMe "Anb-Xaup" Hermo-
nanxexy ot Jp-Puspa. Coobmaercs, 4To ¢ MOMEHTa apecTa I-H ajlb-AOJyIKapHM
CMOT JIB&XKABI CBSI3aTHCS CO CBOCH JKEHOH Mo TeiledOHy M TaKUM 00pa3oM COOOLIUTH
eil 0 CBOEM MECTOHAX0XKICHHUU.

6. CortacHO mosy4eHHON MHQoOpManuu, r-H anb-AOAyaKapuM He NpeacTal Iie-
peX CyIoM M eMy He COOOLIMIIM O MPUYMHAX 3aJepKaHusi U ero cpoke. UCTOUHHK yT-
BEPXKJACT, YTO 3TH YIYIICHHS SBIAIOTCS HapyLICHHEM MEXIYHapOIHBIX HOPM B 00-
JacTH NpaB 4YejoBeKa M 3akoHoxareibcTBa CaymoBcKoil ApaBuH, B YaCTHOCTH CTa-
TbH 36 OCHOBHOTO 3aKOHa O rocydapcTBeHHOM ynpasieHuH CaynoBckoil ApaBuu,
craTby 35 yromoBHoO-mpoueccyaibHoro 3akoHa CaynoBckod ApaBuu (KOpOJEBCKUI
yka3 Ne M/39) u ctathu 2 yrojloBHO-IIPOLECCYaTbHOTO 3aKOHA.

7. Kak coobmaercs nanee, 8 nexadbps 2010 roma rpynma agBOKaToB, 3al[UIIA0-
IIUX T-Ha anb-AOaynkapuma, oOpaTuiach OT €ro HMeHHU ¢ TpeboBaHMEM O colurome-
HAHM €T0 OCHOBHBIX IpaB, TApaHTHUPOBAHHBIX HAIMOHAIBHBIM 3aKOHOIATEIHCTBOM,
a IMEHHO: MpaBa Ha 0CBOOOXIEHNE M3-TOJ CTPaXXH JO PAaCCMOTPEHHUS JIelia B Cyle B
COOTBETCTBHM C MHUHHCTepckuM ykazom Ne 1900 wu crareeéi 120 yromoBHO-
mporneccyanrpbHoTo 3akoHa CaymoBckoil ApaBuu, mpaBa r-Ha anb-AOgynkapuMma Ha yc-
JYyTH aJBOKaTa Ha OCHOBAaHUHW cTaThu 39 yroJgoBHO-TIpoIeccyanbHOTO 3akoHa Cay-
IIOBCKOM ApaBWU W IpaBa r-Ha alb-AOAyNTKapuMa MpeacTaTh Mepe] KOMIETCHTHBIM
CcyneOHBIM OpTaHOM B COOTBETCTBHH €O cTaThel 14 yrosioBHO-TpoIeccyalbHOTO 3a-
koHa CaymoBckoit ApaBum. CooOmiaercs, 9TO agBOKATHl I-Ha anb-AOaynkapuMma He
MOJYYHUIIH OTBETAa OT BIacTedl W He OBUIM MOMYHIEHBl K T-HY anb-AOaynkapumy.
I'-H anp-AOnynKapuM HE CMOT OCHOPHUTH 3aKOHHOCTH CBOETO apecTa W COACPKaHUS
O[] CTpaxeu.
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8. VcTouHMK yTBEepXKAaeT, U4TO JIMIICHHWE I-Ha anb-AOmylnkapuMma cBOOOABI SBIIS-
€TCS MPSIMBIM CJIEICTBHEM MHUPHOTI'O OCYLISCTBICHHUS MM IIpaBa Ha CBOOOAY MHEHUS U
€ro BBIPAXXEHHS, rapaHTUPOBAaHHOTO cTatbeld 19 BceolOuiel nexiapanuu mpae 4eio-
Beka. CornacHO NHOJNy4YeHHOW HHGpOpMalmuH, apecT W COAep)KaHWe I0JA CTpaxel
r-Ha ajnb-AOIyJIKapuMa CBS3aHBI C TEM, YTO OH OIYOJMKOBAJl HA CBOEH CTpaHHIE Ha
BeOcalite "®elicOyk" cTaThio, MOCBAMEHHYIO IpoOIeMe NMPeeMCTBEHHOCTH M MeXa-
HU3MOB Inepenaun BiracTH B CaynoBckodd ApaBuu. Kax coobmiaercs, 3Ta e cTaThs
JOCTyIIHa Ha MHOTHX BebGcaliTax B VIHTepHeTe, 4TO BBI3BaJIO 0OCYXICHHE OpraHu3a-
Uy Biractu B KopoisieBcTBe B cpese rpaxxaaHckoro obmectsa CayqoBckoid ApaBui.

Omeem npasumeavcmea

9. Pabouast rpynmna HampaBmiia BEIIIEH3I0XKEHHBIE YTBEPHKIACHHUS MPaBUTEIbCTBY
CaynoBckoil ApaBuu ¢ mIpoCh00i MPEICTABUTh B OTBETHOM COOOIICHUH MOJIPOOHYIO
nH(OPMAIHNIO O HBIHEITHEM ITOJOKEHUN I-Ha allb-AOqynKapuMa U 0OBbsSCHUTD, Ha OC-
HOBAaHUH KaKHX MPABOBBIX HOPM €T0 MPOJOJKAIOT COEPKATh B 3aKIIOUCHHH.

10. K coxanenunro, Pabouas rpynma He mony4yuiaa OTBETa OT MPAaBUTEIHCTBA B yC-
TaHOBJIEHHbIE cpoku. Pabouas rpynna Oputa Obl MpU3HATENbHA NMpaBUTENbCTBY Cay-
JIOBCKOM ApaBuH 3a COTPYAHUYECTBO.

11. Cornacao monyueHHOW wmHpopmanuu, 15 peBpans 2011 roma T-H anb-Admyn-
KapuM ObLT 0CBOOOXKIEH U3-1I0] cTpaxu. OJHAaKO, MPUHUMAas BO BHUMaHHUE [TOCTOSH-
HYI0 IPaKkTHKy apecTOB W COAEpIKAaHHS MO CTpakeil, B 0COOCHHOCTH MpPaBO3aIlUT-
HUKOB M aKTHBHCTOB, Pabodas rpymnma B COOTBETCTBHM ¢ NyHKTOM 17 @) mpuHsIa
pelleHne O BEIPaXXCHUHM CBOETO MHEHHS IO MOBOJY apecTa M 3aKJIIOYEHHs MOJ CTpa-
XKy T-Ha alb-AOnyaKapuma.

Oobcyxaenne

12.  Hcxoms w3 mpencraBieHHOW wmHpopMmanuu, Pabouas rpymma oTMedaer, 4TO
r-Hy anb-AOaynkapumy, apectoBanHomy 5 mekadbpst 2010 ronma, Tak U He cooOmMIH
0 IPHUYMHAX €ro 3aJep)KaHus U He NMPeabsiBHIN oduiHanbHOTO 00BUHEHUs. EMy He
Jlalld BO3MOXHOCTh MPEJACTAaTh Mepe] Cylabed m oOpaTtuThes K ajBokarty. CoriacHo
MOJIy4eHHO# MHpOpMaNnK, KaKuX-JIu00 MPaBOBBIX OCHOBAHHI /I apecTa M 3aKJ0-
YeHHUs T0J] CTPaxy r-ua aiab-Abaynkapuma He OblT0. EAMHCTBEHHON mMpUYMHON Ta-
KUX JEHCTBHH BiacTeil OBLIO €ro 4YiICHCTBO B ACCOIMAIMHU 3al[UTHUKOB I'PAXaH-
CKHX U MOJIUTHYECKUX MpaB U B Apabckoit Opranuzanuu 3a CBOOOABI U PAIIMOHAIb-
HOE yIpaBJICHHE, a TAKXKE TO, YTO OH SABISAETCS IJIaBHBIM peaaktopom "JKypHaia KoH-
rpecca HalUH' .

13. PabGouas rpymnma oOpamaeT BHMMaHHe NpaBuTenscTBa KoposesctBa Caymos-
CKOll ApaBHHM Ha OCHOBOIIOJIATAIONINE TPHHIUIBI, HW3JOKEHHBIE B Jlexmapanuum o
mpaBe M 00A3aHHOCTH OTACNBHBEIX JIMI[, TPYIIl U OPTaHOB 00IIecTBa MOOMPATH U 3a-
IIUIIaTh OONIenprU3HaHHbIE MTpaBa YeJIOBEKa W OCHOBHBIE CBOOOIBI, M B YaCTHOCTH HA
ctatpd 1 U 2, KOTOpHIE TAACAT, UTO "KaXXIABIH 4eOBEK UMEET IMpaBO, HHANBHIYAIBHO
U COBMECTHO C JPYTHMH, MOOMIPSATh M CTPEMHUTHCS 3aIIUINATh U OCYIIECTBIATH IpaBa
YeJoBEeKa M OCHOBHBIE CBOOOJIBI Ha HAIIMOHAIBHOM M MEXIYHApOJTHOM YPOBHIX'
1 9TO "KaXJ0e TOCyJapCTBO HECET OCHOBHYIO OTBETCTBEHHOCTh M OOS3aHHOCTH 3a-
IIUIIaTh, NOOMPATh M OCYHIECTBIATH BCE IpaBa YeIOBEKa W OCHOBHBIE CBOOOIHI,
B YaCTHOCTH IyTEeM MPHUHSATHS TaKUX Mep, KAKHe MOTYT MOTPeOOBaThCS IS CO3AaHUS
BCEX HEOOXOAMMBIX YCIOBHH B CONHATHHOW, IKOHOMHUYECKOW W MOIHTHYECKOH,
a Tak)Ke B JPYTHUX O0ONACTSIX W MPaBOBBIX FapaHTHI, HEOOXOOUMBIX IS 00eCTIeUeHU S
TOTO, YTOOBI BCE JIMIA TOJ €ro IOPUCIUKIHCH, HHIUBUIYAIbHO U COBMECTHO C JIPY-
TUMH JUIAMH, MOTJIH TTOJI30BAaThCA BCEMHU 3TUMH IpaBaMu B cBOOOZaMH Ha MPAKTH-

KC .
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14.  Kpowme toro, Pabouas rpynma xorema Obl HAIOMHUTH NMPUHIHI, YETKO cop-
MyJIHpOBaHHBIN B pe3osonnn 12/16 Copera 1mo mpaBaM 4eloBeKa, B KOTOPOH OTMe-
gaeTcs, 4TO IPaBo Ha cBOOOAY MHEHHUS M €ro BBIpaXeHHE HajaraeT ocoOble 00s3a-
TEJIbCTBA U 0COOYI0 OTBETCTBEHHOCTB, U COJNEPHKUTCS IPHU3BIB K TOCYAapCTBaM BO3-
JIEPKUBAThCS OT BBEACHHS OTPAaHMYCHHH, B TOM YHUCIEe Ha OOCYXKJCHHE NOJUTHYE-
CKOTO Kypca NPaBUTENbCTBA M MOJUTHYECKUE JTUCKYCCHH, HAa MPEICTABICHHE TOKJIa-
JIOB O IPaBax 4eJIoBEKa, NeATSIBHOCTH NIPAaBUTEIBCTBA U KOPPYIIIMH B IPaBUTEIbCT-
Be; Ha y4acTHe B NPEABBIOOPHBIX KAMIAHUAX, MUPHBIX TEMOHCTPAIUAX MU MOJUTH-
YEeCKOW AeITeNbHOCTH, B TOM YHCJIE HANPABICHHON Ha 3allUTy MHpa ¥ JEMOKDPATHH,
U Ha BBIpakeHUe yOekJACHUH M HeCOIJIaCHsl, PEJINTHO3HBIX B3INIAIOB MM BEPOBAHHUH,
B TOM YHCIIE CO CTOPOHBI JIMI, OTHOCSIIUXCS K MCHBITMHCTBAM WIIH YA3BUMBIM I'pYyII-
nam.

15. PabGouas rpymnmna ¢ 00eCOKOCHHOCTBIO OTMEYaeT MOCTOSHHYIO MPAKTHKY ape-
CTOB U COJICpXKAHUsS TMOJ CTPaXKeH UM, OCYIISCTBISAIONUX CBOM OCHOBHBIE IpaBa,
B YaCTHOCTH CBOE€ MPaBO Ha COOCTBEHHOE MHEHHE, €r0 BhIPAXKEHHE U ydacTHe B 00-
IIECTBCHHBIX O00benuHeHUsx (Hanmpumep, MHeHus Paboueit rpymmber Ne 22/2008,
Ne 36/2008, Ne 37/2008, Ne 2/2011, Ne 10/2011 u Ne 30/2011). CoBepiiieHHO OYEBUI-
HO, YTO B JIAaHHOM CJIy4ae JHUIICHUE I-Ha anb-AbnylbKkapuMa cBOOObI OBLIO CBSI3aHO
HCKJIFOUYUTEIBHO C €ro YOeKJCHHUSIMHU U NIEATCIbHOCTHIO B CAyIOBCKOH OpraHH3aluu
rpaxJaHCKOTrO 00IeCcTBa.

16. Pabouas rpynma BHOBB 3asIBJISCT, YTO 3alpelICHHUE IPOU3BOJBHOIO 3aJepixKa-
HUS ABJIAETCS YacThI0 MEXIYyHapOAHOTo OOBbIYHOTO mpasa. OHO MOJIYYIJIO aBTOPH-
TETHOE NMPU3HAHUE B Kau€CTBE UMIIEPATUBHON HOPMBI MEXIYHApOJHOTO MpaBa, WA
jus cogens', kotopoii nanmas PaGowas rpynmna pyKOBOACTBYETCS TPU BBHIHECEHHH
MHeHHH. Takke moJe3HBIM B 3TOM OTHOLICHUH ABJISIETCS peureHne MexayHapoaHOTo
Cyna no geny Amady Caduo Juanno®. Eile 0fHUM HCTOYHUKOM CIIYXHT yCTAHOBUB-
masics mpaBoBas MpaKTHKa PENICHUH, KOTOPBIE COAEpKATCs BO MHEHHUSIX JaHHOU Pa-
Ooueill rpynmel U APYTUX MaHAATapueB clenuanbHbIX npouenyp Oprammsanuu OObe-
IUHEHHBIX Hanwii, 3aHUMaIONMMUXCsl BCEMH JOTOBOPAMH IO NPaBaM 4YeJIOBEKa U MEXK-
JyHapOIHBIM OOBIYHBIM HPaBOM.

IlocTanoBJieHHE

17. C yuerom BbImen3noxeHHoro Pabouas rpymnma BbIpakaeT cCieayloliee MHe-
HUe:

IIponomKuTeabHOE COACpPIKAHUE MMOJ CTpaxeil r-ua anb-Abmynkapuma
SIBJISICTCSl TIPOM3BOJIbHBIM, JIMIIEHO MPAaBOBOW OCHOBHI M HapymiaeT cTaThbu 9,
10 u 19 BceoOmeit nexnapannuu mpap 4ejaoBeKa, moananas mox kareropuu I, |1
u Il Paboueit rpynmst.

18. Ha ocHOBaHMHM BBIHECEHHOTO MHEHHS W BBHAY yliepba, HNPUYMHEHHOTO
r-Hy alb-AOQyIKapuMy W WIEHaM €ro CeMbH H3-3a HEMPaBOMEPHOTO apecTa M CO-
nepkaHus moxa ctpaxei, Pabouas rpynma nmpocut npaButensctBo CaymoBckoir Apa-
BHH 00€CMEYUTh HAJIC)KAIYI0 KOMIICHCALIHIO.

Cwm. KomuTeT mo mpaBaM 4yesioBeka, 3aMedanne obuiero mopsiaka Ne 29 o upesBsraaitHoM
nonoskenuu (CCPR/C/21/Rev.1/Add.11), nyukt 11, 31 aBrycra 2000 roza.

Republic of Guinea v. Democratic Republic of the Congo of 30 November 2010 and, in
particular, the discussions by Judge Cancado Trindade on arbitrariness in customary
international law, which the Working Group adopted (see International Court of Justice,
Ahmadou Sadio Diallo (Republic of Guinea v. Democratic Republic of the Congo), Merits,
Judgment of 30 November 2010, ICJ Reports 2010, para. 79; Separate Opinion of Judge
Cancado Trindade, pp. 26-37, paras. 107-142.
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19. Pabouas rpynma HAacTOSATENbHO NMPHU3BIBAET IpaBHTeAbcTBO CaymoBckoil Apa-
BHH paTHGUINPOBATh MEXIyHapOIHBIH MAaKT O TPAXKIAHCKUX U HMOJUTHYECKHUX TIpa-
Bax.

[UIpunsamo 2 cenmsnbps 2011 200a]
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