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INTRODUCTTION

1. In paragraph 1 of its resolution 2450 (XXIII) of 19 December 1968, on
human rights and scientific and technological developments, the General Assembly
invited the Secrétary-General to undertake, with the assistance of the

Advisory Committee on the Application of Science and Technology to Development,
among others, and in co-operation with the executive heads of the competent
speciglized agencics, a study of the problems in connexion with human rights
arising from developments in science and technology, in particular from the
following standpoints:

"(a) Respect for the privacy of individuals and the integrity and sovereignty
of nations in the light of advances in recording and other technigues;

"(b) Protection of the human personality and 1ts physical and intellectual
integrity, in thé light of advances in biology, medicine and biochemistry;

n(e) Uses of electronics which may affect the rights of the person and the
limits which should be placed on such uses in a democratic society;

"(d) More &enerally, the balance which should be established between
scientific and technological progress and the intellectual, spiritual, cultural
and moral advancement cf humanity."

2. The Assembly requested the Secretary-General to prepare, on a preliminary basis,
a report comprising a summary account of studies already made or in progress on the
aforementioned subjects, emanating in particular from governmental and
intergovernmental sources, the specialized agencies and the competent non-governmental
organizations; and a draft programme of work to be undertaken in fields in which
subsequent surveys would be necessary for the attainment of the objectives.of the
resolution; and to submit that report to the Commission on Human Rights for
consideration and transmittal, through the Economic and Social Council, to the

General Assembly.

3. At its twenty-seventh session, the Commission considered the preliminary report
(B/CN.4/1028 and Add.1-6 and Add.3/Corr.l and 2)1/ and adopted, on 18 March 1971,
resolution 10 (XXVII).g/ The Commission recognized the nee” during the

Second United Nations Development Decade to concentrate its attention on the most
important and basic problems of protecting human rights and fundamental freedoms in
the context of scientific and technological progress, and in particular, on,

inter alia, "prevention of the use of scientific and technological achievements

l/ The Commission also had before it a preliminary memorandum by the
World Health Organization on health aspects of human rights and scientific and
technological developments (A/8055/Add.l).

2/ A more complete reference to resolution 10 (XXVII) than the one here
presented appears in paragraphs 3 — 8 of document E/CN.4/1142, which is before
the Commission at its thirty-first session.



E/CN.4/1172
page 5

to restrict fundamental democratic rights and freedoms."  The Commission requested
the Secretary-General to continue his study of the consequences, for the observance
of human rights, of current developments in science and technology, and to submit

to the Commission one or more reports, in fields where sufficient documentation and
studies Were available, which could be used "as a basis for exploring the possibility
of preparing international instruments designed to strengthen the protection of

the human rights proclaimed in the Universal Declaration of Human Rights".

4. . The first report in a series relating to the subjects mentioned in
paragraph 1 of General Assembly resolution 2450 (XXIII) (E/CN.4/1116 and Add.1-4
and Add.}/Corr.l) dealt with "respect for the privacy of individuals and the '
integrity and sovereignty of nations in the light of advances in recording and
other techniques" (paragraph 1 (a) of Assembly resolution 2450 (XXI11)).

5. The second report in the same series (E/CN.4/1142 and Add.l-2 and Corr.1—4) deals
with "uses of electronics which may affect the rights of the person and the limits

which should be placed on such uses in a democratic society" (paragraph 1 (c) of
Assembly resolution 2450 (XXIII)).3/

6. The present report, the third in the series, has been prepared in inplementation
of paragraph 1 (b), on protection of the human personality and its physical and
intellectual integrity, in the light of advances in biology, medicine and
biochemistry, of Assembly resolution 2450 (XXIII), keeping in mind Commission
resolution 10 (XXVII).

7. By a note verbale dated 23 November 1973, the Governments of States Members

of the United Nations and of the specialized agencies were invited to supply
information and views concerning the protection of the human personality and its
physical and intellectual integrity in the light of advances in biology, medicine
and biochemistry, including certain specified problems which had been raised in

the relevant parts of the preliminary report referred to in paragraphs 2-3 above,&/
and actual or possible solutions to these problems.

8. As of 21 December 1974, substantive replies had been received from the
Governments of Argentina, Austrialia, Austria, Barbados, Belgium, Denmark, Finland,
Ghana, Iraq, Japan, Khmer Republic, Luxembourg, Malaysia, Morocco, Norway,

Republic of Viet-Nam, Romania, Singapore, Sri Lanka, Sweden, Ukrainian Soviet
Socialist Republic, Union of Soviet Socialist Republics and United Kingdom of
Great Britain and Northern Ireland. ' ‘

j/ This report is before the Commission at its thirty-first session.

4/ Wamely document E/CN.4/1028/Add.2 and paragraphs 62-84 and 29-44
respectively of documents E/CN.4/1028/Add.5 and 6.
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9. Requests for information and views were also sent, on 16 November 1973, to the
United Nations Educational, Scientific¢ and Cultural Organization, the Food and )
Agriculture Organlzatlon and the World Health Organization and, on.14 December 1973,
to a number of<non—governmental organizations in consultative status. w1th the ]
Economic and. Social: Council. As of 21 December 1974, substantive: replles had been‘
received from UNESCO and the following non-governmental organlzatlons. Category. I1:
Commission of the Churches on International Affairs, International Association of
Democratic Lawyers, Intérnational Association of Lawyers; Rcster: Council for
International Organizations of Medical Sciences (CIOMS), International Association
of Gerontology, International Pharmaceutical Federation, Internationsl Soeiety of -,
Cardiology, International Union of Psychological Science, World Federation of
Neurosurgical Societies, World Federation of Scientific Workers, World Medical
Association and World Psychiatric Association.

10. Further material was collected for the present report by research independent

of these requests, and information was contributed by a.number of other organizatiors
and institutes and by individual scholars. Account was also taken of the materigl
contributed to or gathered for the relevant parts of the’ prellmlnary report (see the
footnote to paragraph 7 above). A statement of the governments, specialized N
agencies, regional intergovermmental organizations and non-governmental organlzatlons
which contributed to the preliminary report as a whole may be found in

documents E/CN 4/1028, para 6, and E/CN.4/1028/Add.5, para.3.

11. At the request of the Executive Board of the World Health Organlzatlon, the
Director-General of that Organization has transmitted to the Secretary-General a
document on health aspects of human rights in the light of scientific and
technologlcal developments.5/ The Executive Board further requested the
Director-General of WHO to draw attention to the fact that the document "is of an '
informative character since the subjects treated therein.are under continuing )
study .by the Organization". The document is being circulated to thée Commissien .
as. document_E/CN.4/1173.

12. An examination of those parts of the preliminary report which are specified

in the footnote to paragraph 7 above will reveal that the subject defined in
paragraph -1 (b) of -Assembly resolution 2450 (XXIII) (see para.l above) raises many
and varied issuyes. In the time available it has not been p ssible for all these -
issues to'be covercd in the present document or in the separate report of WHO.

The remainder will be the subject of addendum 3 to the present document. It w111
be recalled that the prellmlnary report, as is stated in paragraph 9 of .
document E/CN. 4/1028, speaks of threats and dangers to human rights. The present
document deals also (as will the addendum just mentioned) with measures suggested
and action taken to protect those concerned against such threats and dangers.

These measures, suggested or actual, may form a basis for exploring the possibility
of preparing 1nternatlonal instruments designed to strengthen the protection of the
human rights proclaimed in the Universal Declaration of Human nghts, as envisaged
in paragraph 10 of Commission resolution 10 (XXVII)

'j/ World Health Organization, Executive Board, Fifty—-fifth session,
Health Aspects of Human Rights in the Light of Scientific and Technological
Developments, document E355/41 of 5 December 1974.
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PART ONE: DEVELOPMENTS IN BIOLOGY
I. PRELTMINARY REMARKS

1%3. Knowledge in the area of biology has increased rapidly in recent years, ad
writers have discussed the possible implications for the human race of this
increased knowledge, including its possible impact on huwan rights. The same
issues have engaged the attention of governmental and’ non~governmenta1 bodies
and meetings, both international and national.

14. Most of the discussion of the possible impact upon human beings of recent
developments in biology concerns the future. The Secretary-General's preliminary
report on his study of human rights and scientific and technological developments
cbserved that: '"Possibilities discussed by writers include: artificial inowvulation;
in vitro fertilization; parthenogenesis; choice of sex of offspring; creation

of human beings by an a—-sexual process called cloning; manipulation of the

D.N.A. molecule so as to interfere with the processes of heredity ("genetic surgery');
the improvement, by procedures adopted before birth, of the future intelligence

of a child, and the creation of part-human chimeras."§/

15, Writers vary in the extent to which they probe into the future in this
conmexion. In addition, much of the speculation in question is based upon the
assumption that procedures which have proved possible in relation to other forms
of life will eventually also prove possible in relation to man. The
Secretary-General's preliminary report stated that: '"Having referred to certain
current speculation concerning the possible future abuse of 'genetic engineering',
an editorial in Nature, vol.224 (27 December 1969), p.1242, recalls that 'there can
be no simple assurance that the rudimentary manipulations with bacteria and

viruses which are now possible or within sight will certainly be applicable to
mammalian systems'."7/

16. For these reasons, the Secretary-General found it difficult, at the time of
the writing of the preliminary report, to indicate precisely which problems fell
within the scope of the study required by resolution 2450 (XXIII). He has
decided to deal in his study with the following two topics:

(i) legal and other problems arising from the development of artificial
insemination; this question is dealt with in the present report,
paragraphs 18-111.

(ii) +the question of the "genetic burden" placed upon mankind by the fact
that increasing numbers of persons suffering from genetically
transmissible diseases can be kept alive until they are able to
procreate; the human rights problems raised in this connexion were
referred to in the Secretary-General's preliminary report §/ and the
topic as a whole will be dealt with in an addendum to the present
document.

Document E/CN.4/1028/Add.2, para.187, footnote 146.

Ibid., para.l87, footnote 147.

©

Document E/CN.4/1028/Add.2, para.186(i), and document E/CN.4/1028/Add.6,
paras.30-31.
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17. One of the subjects listed in paragraph 14 above as being of uncertain
relevance at the time of the writing of the preliminary report is "genetic surgery".
In the above-mentioned WHO report one reads the following:

"The considerable advances that have been made in medical genetics
in recent years have given -rise to much speculative discussion and writing on
the ethical and social implications of 'genetic manipulation' or 'genetic
engineering' as applied to human beings. However, any human applications
of such techniques are so far removed from current practical possibilities
that it is doubtful whether they can yet be regarded as a matter of legitimate
concern at the levels of public heaglth aguthorities, national legislative
bodies, or intergovernmental organiZations.ﬁg/

9/ WHO, doc. EB55.R65, op.cit., Annex, p. 13-14.
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IT. LEGAL AND OTHER PROBLEMS. ARISING FROM THE DEVELOPMENT OF
ARTTFICIAL INSEMINATION

18. One author has raised, and offered a reply to, a question relating to the
desirability of artificial insemination 'in the light of the expanding world population:
"At this point we may ask, what is the point of bothering with artificial .
insemination ..., and indeed with the alleviation of infertility in general, when the
world is suffering from too many babies and there exists the obviocus alternative of
adoption? One answer is that medical ethics demands that the doctor do whatever he
considers is in the best interests of the individual patient, whether or not it is in
the best interest of 'society.” ;9/ The question is to be pondered in the light of
the right of "men and women of full age ... to mdrry and to found a family"

(article 16, paragraph 2 of the Universal Declaration of Human Rights).

The Government of Austria has expressed the following opinion: "If the right to
a family is recognized in the sense that couples have a right to have children it is

understood that in that case artificial insemination can be deemed compatible with
human rights." 11/

19. 1In the process of artificial insemination the semen may be provided by the
husband (A.I.H.) or by another donor (A.I.D.).12/ The present report is primarily,
but not exclusively, concerned with A.I.D. and the resulting ethical, legal, social
and psychological problems posed, to the extent that they may be regarded as effecting
human rights.

20, For decades the laws of most jurisdictions ignored the practice of artificial
insemination, few controls existed and the procedure was by and large dictated by the
individual medical practitioner in agreement with his patients. In general, only
since the Second World War has artificial insemination come to the attention of
legislators, the public, the courts, and social scientists and religious leaders.

Its practice is at present largely confined to the technologically more highly
developed countries, although even in those countries only rough and inconsistent
estimates of the incidence of the practice are available. In France, the number of
births resulting from artificial inseminaftion is estimated to be between 1,000 and
2,000 per year at present. lé/ "About 100 children are born in Sweden annually as a

10/ Anne Mclaren, "Biological regulation of reproduction", The Family and its
Future: A Ciba Foundation Symposium (London, J. & A. Churchill, 1970), p.1l05.

11/ Information furnished by the Government of Austria on 21 November 1974.

2/ Anne McLaren, "Biological aspects of A.I.D.", Law and Ethics of A.I.D. and
Embryo Transfer: Ciba Foundation Symposium 17 (new series). (Amsterdam,
Lssociated Scientific Publishers, 1973), p.4.

lé/ Mariel Revillard, "Legal aspects of artificial insemination and embryo
transfer in French domestic law and private intermational law'", Law and Ethics of
A.I.D. and Embryo Transfer: Ciba Foundation Symposium 17 (new series). (Amsterdam,
Associated Scientific Publishers, 1973) p.80; Dr. E. Mollet, "Fécondation naturelle,
ingémination artificielle et fécondation in vitro et le droit & la vie",
IVe Colloque de Besancon, Les Droits de 1'Homme en France (Fourth Besancon Symposium,
Human Rights in France), Programme on Human Rights in Life and Death, Besancon,
17-19 January, p.3.
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result of artificial insemination,” it has been reported.ls An estimate of "a few
hundred" per year in the United Kingdom has been made.l5 On the other hand, the
figure for all of Europe has been estimated at 1,000 per year.lé/ The estimates for
the United States of America range from 10,000 births per year,ll/ to as high as
l50,000.}§/ In 1970, Dr. Roberic Gorney of UCLA School of Medicine, the

United States of America, cstimated that donor insemination had up to that time
produced 1,000,000 babies.ig/ The procedure is also used in Australia, Belgium,
Federal Republic of Germany, Israel, Netherlands and South Africa,gg/ Lrgentina, 2l
Finland,gg/ Norwayigi/and Romania.gg/ From infornation receclved from governments
it has been determined that artificial inscmination is! not presently practiscd ih
Singapore,25/ Sri Lanka 26/ or the.Republié:of Vict-Nam.27/

21. Due to factors menticned in the following paragraphs 22-25, there seems reason
to suppose that the practice is likely to become more widespread, and it is the more
important, therefore, to study the human rights problems involved.

14/ Information furnished by the Government of Sweden on 12 March 1974,

15/ Bernard Dickens, '"Biological timebombs under the law", New Scientist,
14 March 1974, p.681.

16/ Gerald Leach, The Biocrats: Tmplications of Medical Progress, Revised
edition, (Middlesex, England, Penguin Books Ltd., 1972), p.86.

17/ R. Michael Davidson, Avant Guard post anniversary issue, p.lO.
18/ Hilda Harris, "Advances in medicine and biology: some implications',
Soroptimist, September 1969 (vol. 40, No. 5), p.65.

19/ Paul Ramsey, Fabricated Man: The Bthics of Genetic Control, (New Haven and
London, Yale University Press 1970), p.128.

20/ Report of the Departmental Committee on Human Artificial Insemination,
Home Office Scottish Home Department (London, Her Majesty's Stationery Office,
July 1960, Cmmd. 1105), p.4.

g}/ Information furnished by the Government of Argentina on 30 May 1974.
gg/ Information furnished by the Government of Finland on 25 February 1974.
gé/ Information furnished by the Government of Norway on 15 April 1974.
2&/ Information furnished by the Government of Romania on 29 April 1974.
22/ Information furnished by the Govermment of Singapore on 13 March 1974.
gé/ Information furnished by the Government of Sri Lanka on 5 March 1974.
21/ Information furnished by the Government of Viet-Nam on 27 March 1974.
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22. In the United Kingdom and the United States, some 12 per cent of couples have an
infertility problem, and it is estimated that in 10-15 per cent of these it is the
man who is infertile.gg/ It has been said that, in France, "as about 1 couple out
of 8 is sterile, it can be estimated that the man is sterile in at least 1 couple out

of 20", 29/

23. Apart from the problem of infertility, A.T.D. is sometimes used where there is a
severe rhesus inccmpatibility between the spouses or where the husband is known to
guffer from or carry a serious genetically transmissible disease, such as
Huntington's chorea or haemophilia. Where, for example through genetic counselling,
a couple has learned that they share the potential for a recessive genetic discrder
which might affect their offspring, 4.1.D. is sometimes resorted tp.ég/ It has been
said that "the couple with sickle cell trait can'only be certain of avoiding the
birth of a child with sickle cell ancmia by not having natural children.jil/

24, Mogt married couples want children and will comtinue to do so in the foreseeable
future, The increased usc of more effective methods of contraception, the
relaxation of laws and attitudes toward abertion, and changes in the attitudes of
women in soclety are likely to diminish the availability of children for adoption.

It is estimated that in the United States there is only one baby available for every
10 childless couple applying for adoption.ig/

25. Where there is any interference in the natural reproductive process the fear
cxists that damage may be done to the offspring. The authorities are in agreement
that with artificial insemination this anxiety appears to be groundless.éé/ In
follow-up studies made, no increase is shown in neo-natal mortality or in congenital
defects; the physical and mental development of the children involved is in no way
inferior to those of children conceived naturally. Purthermore, due to the
synchronization of ovulation and fertilization that is possible with professional
artificial insemination, it is believed that the risk of chromosome abnormalities is

reduced .34/

28/ Anne McLaren, "Biological Aspects of A.I.D.", Law and Ethics of A.I.D. and
Bumbryo Transfer: Ciba Foundation Symposium 17 (new seriecs). (imsterdam,
Associated Scientific Publishers, 1973), p.d.

29/ Dr. E. Mollet, op.cit., p.5. \

30/ Anne McLaren, '"Biological aspécts of A.I.D.", Law and Ethics of A.I.D. and
Embryc Transfer: Ciba Foundation Symposium 17 (new series). (Amsterdam,
Associated Scientific Publishers, 1973), p.4.

¢

31/ Gerald Leach, op.cit., p.137.

ég/ inne Mclaren, "Biological regulation of reproduction", The Family and its
Future: A Ciba Foundation Symposium, (London, J. & 4. Churchill, 1970), p.105.

33/ fnne Mclaren, "Biological aspects of A.I.D.", Law and Ethics of A.I.D. and
Eribryo Transfer; Ciba Foundation Symposium 17 (new series). (Amsterdam,
hssociated Scientific Publishers, 1973), p.4.

34/ Anne McLaren, '"Biological aspects of 4.I.D.", Law and BEthics of A.I.D. and
Tmbryo Transfer: Ciba Foundation Symposium 17 (new series).  (4msterdam,

Lssociated Scientific Publishers, 1973), p.5.
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26, 4.I.H. is used generally where the husband's.fertility or sperm motility is low,
and sperm collected on various occasions and frozen is used to inscrninate the wife
during periods of expected peax fertility. The success of A.T.H. has been barely
20 per cent, on contrast with a 70 - 75 per cent success rate for A.I.D. However,
an effort at i.I.H. is generally madc before ...I.D. is undertaken.35/

1. Medical and psychological problens

27. A husband has the right to father his own child wvhere that is possible. He may
be deprived of this risht if his wife is counselled to submit to A.I.D. without his
infertility having been properly established. Concern has becn expressed, therefore,
about the exhaustivoness of the investigation of the infertility of the husband
before a.I.D. is initiated.36/ The Govermment of Ghana has expressed an opinion

on the conditions to be met: "Where a husband is proven to e sterile or incapable
of normal sexual intercourse and it 1s impossible to obtain seminal fluid with viable
spermatozos from bim, artificiel insemination performed under proper supervision and
conditions may bo permissible.ﬂzl/

28. Concern has also been expresscd about the possibility of half-brothers and
half-gisters, as a result of their having been conceived through artificial
insemination, unwittingly marrying and having children. Mr. Nigel Calder has pointed
out that critics of artificial insemination are concerned about the risk of accidental
incest and inbrecding following large-scale fatherhood by anonynous donors.§§/ While
not minimizing the higher than normal risk of mortality and malformation when parents
are genetically closely rclated, onc writer offers a statistical perspective of the
problem when fresh sperm 1s employed: "For instance, if there were 2,000 A,I.D.
births in Britain each year, (roughly ten times more than now) and cach donor is

used 5 times (which is roughly how often they are used now), an unwitting incestuous
marriage would occur only once every 50 to 100 years.ﬁéﬁ/

35/ Gerald Leach, op.cit., p.82; Anne Mclaren, "Biological aspects of A.I.D.",
Law and FEthicg of A.T.D, and Zmbryo Transfer: Ciba Foundation Symposium 17
(new _series). (imsterdan, Associated Scientific Publishers, 1973), Dp.3.

36/ finne Mcleren, "Biological aspects of A.T.D.'", Law and Ethics of A.I.D. and
Embryo Transfer: Ciba Foundaticn Symposium 17 (new scrics). (Ansterdan,
Associated Scientific Publishers, 1973), pp.27-28.

37/ Information furnished by the Government of Ghana on 21 March 1974.

38/ Nigel Calder, Tochrnopoliss® Social Control of the Uses of Science
(London, 1969), pp.229-230.

39/ Gerald Leach, op.cit., p.94; see also inne McLarcn, '"Biological aspects of
£.T.D."y Law and Ethics of A.I.D. and Embryo Transfer: Ciba Foundation Symposium 17
(new series). (/Amsterdam, issociated Scientific Publishers, 1973), p.7.
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29. One of the most important A.I.D. medical problems is the psychological impact

of the procedure. Despite many thousands of A.I.D's, there are little reliable

data on how the procedurec affects the persons most intimately involved - the mother,
the husband and the child. This is primarily duc to the belief of most A.I.D.
practitioners that the families should not be kept under observation, reminding them

that they are” "different". Gerald Leach sume up this attitude in the statement of
one doctor: "Never sacrifice human happincss for scientific results".40/

30. The evidence that docs exist on the question seems to indicate that A.I.D. has
not been psychologically disastrous; but the question has been raised whether a
psychiatric assessment of a potential A.I.D. recipicnt and her husband should be
compulsory. Some authorities urge that the potential mother and her husband should
undergo psychiatric examination prior to the procedurc to determine if they are
enotionally fit to handle the experlence.él/ Others argue that, since potential
natural parents are not psychologically screened, and zince LA.I.D. is as close as
some couples can come to exercising their right to natural parentage, it is difficult
to condemn it on psychological grounds.gg/ Many naturally conceived children start
1ife unwanted, and the A.I.D. child is gparcd the problems thet may arise from this
situation.

31, To ameliorate some possible psychological problems of the husband many
practitioners counsel the marriced couple, even 1f the husband is clinically infertile,
to continuc sexual intercourse even though the wife is roceiving A.I.D. Natural
fertilization may occur, and the couple is comforted, if they need be, by the
possibility that conception may have occurred normally.ﬂé/ To the same end some
practitioners mix some of the husband's semen with that of the donor (A.I.H.D.)é&/.

40/ Gerald Leach, op.cit., p.92.

41/ New York Times, 25 May 1969, p.l0, reporting on an article appcaring in
Iiteraturnaya Gazeta.

42/ Gerald Leach, op.cit., p.93.

éz/ Gerald Leach, op.cit.; p.88, sce also E,B. Philipp speaking at Law and
Ethics of A.I.D. and Embryo Transfers Ciba Foundation Symposium 17 (new serics),
(Kﬁsterdam, Associated Scientific Publishers, 1973), p.29; and Report of the
Departmental Committee on Human Artificiel Insemination, Home Offace Scottish Home
Department. (London, Hor Majesty's Stationery Office, July 1960, Crmd.1105), p.9.

44/ Report of the Departmental Committee on Human /rtificial Insemination,
op.cit., p.9.
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32. According to one authority, "... scveral surveys have shown that more then

50 per cent of infertile couples would choose A.I.D. rathér than adoption ...”ég/f

A primary advantage of A.I.D. over adcption is that the woman has the fulfilling
experience of motherhood. Similarly, the husband can cnjoy the expericnce of
beconing a "father', Furthernore, the process is usually simpler and more "private!
than adoption; and the "parents" arc spared the anxicty of the possibility that the
natural mother of an adopted child will come forward to reclain her child.  Also,
with rultiple successive 4.I1.D. barths in a Tanily, the dornr.rsg having been matched to
the husband'c overt charvacterietics, and charing the nother's genetic maks-up, the
mother, her husbard and the children tord to look like a "natural” family.46/

3%. So far, few studics have bhoen made of the specific vsychological problems, if
any, of the infant issuc of artificial lnsemlnatiop.ﬁl/ Nevertheless, it is
frequently urged that such a child 'should not kncw ths circunstances of his
conception, and thr husband and wilc arc advised te koop tine sngenination a secret
from both their familics. The husband and wifc should be left free to inform the
child at their discretion that he ig the descendant of only oae of them”.é@/

34.  There is, however, a diversity of opinion as to whether the child should ever

be told of the circumstances of his concevtion and, if not, what the effect may be

of his finding it out by accident. If the child is to be told, the main difficulty
arises in deciding when is the most suitable age. "A.L,D. ig a technical matter
which a child cannct be expected to understand at an early age, as he can adoption,
and which he cannot fully comprchend until he knows, in somc detail, what happens in
sexual intercourse.'49 Delferring the explanation extends the period during which a
deception is practiced on the child, and makes it harder fcr him eventually to accept
the position. It also increasces the risk of his getting to know by accident.ig/

45/ Gerald Leach, op.cit., p.86.
46/ Thid., p.87.

47/ Dr. BE. Mollet, "Pécondation naturclle, insémination artificiclle et
fécondation in vitro ot le dreit a la vie", IVe Collogue de Besancon, Les Droits de
1'lomme cn France (Fourth Besangon Symposium, Human Rights in Francc), Programme
on Human Rights in Life and Death, Besangon, 17-19 January, p.ll.

§§/ Mariel Revillard, "Legal aspccts of artificial inscmination and enbryo
transfer in French domestic law and private international law. Law, and Ethics of
A.I.D. and Embryo Transfor: Ciba Foundation Symposiun 17 (New scries). (Amsterdam,
Associated Scientific Publishers, 1973), ».82; Report of the Departmental Commitiee
on Human Artificial Insemination, Home Office Scottish Houme Department. (London,
Her Majesty's Stationery Office, July 1960, Cmmd.1105), p.l16.

49/ Report of the Deparitmental Committec on Human Artificial Insemination,
Home Office Scottish Home Department, (London, Her Majesty's Statiomery Office, ~
July 1960, Crnd.1105), p.45.

50/ Ibid.
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35. The possible advantages of concealment must be weighed against the proposition 51/
"that every child has a right to know who his real father is'. Of coursc, when the
A.I.D. donor is anonymous, all the child mey learn 1s who is not his father.

36, 1In the rare circumstances where 4.1.D. is performed becausc of the cxistence in
the husband of a hereditary discase which tight be btransmitted by him, and the child
becones aware of the existence of that discase, it nas beon recommended that he be
tcld that he is not related gonetically to his supposcd fatherigg/

\
37. Where A.I.D. is used the family rclationship is often analogized with that in
which a child is adoptod; howover, when the child is born as a result of .A.T.D., onc
of the parents is the biological ancestor of the child, while, as Doctor Mellet has
gtated: ".doption may appcar to establish a neasurc of cquality between husband and
wife, at least as far as patcrnity and maternity arc concerned ...”Qj/

38. It has been maintained that the avility of the couple succcessfully to deal with
this parental inequality as a consequence of A.I.D. is a matter that should be
considered in determining the advipability of A.I,D. for that family.54/

39. With respect to «.I.H. a question of psychological fitness presents itself to
the medical practitioner. One writer statcs the problem as follows: "PRerhaps the
nost important A.ILH. topic that nceds airing is the doctor's right to turn
applicants away. This arises because most A.I.H. husbands have fairly serious
psycho-gexual difficulties and ncarly all A.I.H. practitioners, because they fecl
very responsible for the child they arc helping to produce, also feel they nust act
as Judges of the marriage in case it goes badly wrong and threatens the security of
the child., So in many cases they refuse A.I.H. This 1s a unique, almost god-like
position for doctors to put themselves in, yet 1t 1s strongly defended by most
L.I.H. practitioncrs.. Though therc are many nedical precedents for this kind of
attitude - clective rather than cnergency operations are often veryrmuch the doctor's
choice -~ none arc as cxtrenec.!'55

40. The same writcr continues: "I we, as a society, believe that people have the
right to assistance in concciving children, ... it is clearly intolerable that
doctors should act in this way ... But we cannot avoid the insistent question: is
the 'right' of a childless, though disturbed couple to have children, when that is
possible, stronge - or weaker than the doctor's 'right! to decide they are not it
to have them?”éé/

2}/ Discussced in ibid., p.45.
52/ Ibid., p.46.

53/ Dr. B. Mollct, op.cit., p.ll.
54/ Ibid., p.ll.

55/ Ibid., pp.84-85.

56/ Ibid., p.85.
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2. Donor Selection

41. The standards for selection of the donor in A.I.D. raise a nunber of human
rights problens for all the parties concerned.

42. As regards the criteria for donor selection which should prevail to cnsure that
the child will be born freec of avoidable physical defects, the only existing
regulatory 1eglsl tion appears to be thc Sanitary Code of e York Clty'__/'....
specifically requiring that the donor be froe of syphilis, gonorrhoea, tuberculosis,
or genetic defpct It also required that the donor and the recipient be
Rh-conpatible". §§/ The setting of standards for donor selection rests prinarily
with that scgrent of the medicsl profession adLLnlstorlng the procedure; and the
standards applied vary among practitioners. 22/ -
45. Generally the donor is physically exanined and his fanily history is taken, the
latter procedure being intended to uncover recessive genetic traits which the donor
night pass on to his offspring. Some authorities recormend that only donors who'
have fathered at lcast one, and if possible two, healthy children should be
sclected. é_/ It has been said that: "It is the practitioner's duty to choose a
donor who is nentally and physically sound and who has procreated only healthy
children."61/

51/ Professor Michael Lerner, notes from a lecture on Human Population Biology
given at Stanford University, US4A, 1973, provided by the World Council of Churches,
p.4., see also Report of the Departmental Committee on Hunan Artificial Insemination,

Home Office Scottish Home Department (London, Her Majesty's Stationery Office,
July 1960, Cmd.1105) p.5.

58/ WHO, doc. EB55.R65, op.cit., Annex,. pp.1l4-15.

22/ Dr. E. Mollet, "Fécondation naturelle, insénination artificielle ct
Técondation in vitro et le droit a la vie", IVe Collogue de Besancon, Les Droits
de 1'Homme ‘en France (Fourth Besangon Symposium, Humen Rights in Francc), Programme
on Human Rights in Lifc and Death, Besanqon, 17-19 January, p.l2.

€0/ Ibid., p..3. ‘

__/ Mariel Rev1llard, "Legal aspects of artificial inscrnination and embryo
transfer in French donestic law and private international law', Law and Ethics of
A.I.D. and Fobryo Transfer: Ciba Foundation Symposiun 17 (new series).
(imsterdan, Associated Scientific Publishers, 1973), p.82.

- \
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44. The use of married donors, while offering some genetic safeguard to the A.I.D.
child, creates social and lcgal problems for the donor, his spouse and their
children. It is the practicc to require the agreement of the marricd donor's wife
as a condition of his usc as a donor, ég/ but this does not obviate a number of legal
problens which will be discussed hcrcafter.

45. In the United States and to some coxtent in the United Kingdom, where nedical
students are gencrally used as donors, a fec ig paid for the donation.éj/ This
practice is opposed by some authorities on biological and social grounds:
"rermuneration has some intrinsic drawbacks, since the potential donor nmay
deliberately conceal some history of illness which, if known, would rule hin out.
Above all, we believe that anonymity is less likely to be well kept by men who have
entered into a purcly cormercial transaction (especially when they come from the
same social class)".64/

46, Another authority submits that "...[t]he question whether donors of scmen should
be paid or not has clear noral inplications — in relation specially to notive - and
even clearer scicntific implications highly relevant to medical practioe”.éi/ The
writer analogizcs the practice to the unsatisfactory situation created by the paynent
for donations of blood. "By a parity of rceasoning, payment of donors of semen, with
no evidence of genetic suitability other than unverified assurances about parenthood
and nmediral record, suggests the taking of highly unethical risks from which the
patient to be inseminated, her husband and the child to be concecived might prove the
victins. Reluctant as we are to extend statutory regulation of medical practice, a
ninirmn requirenent, if A,I.D. is to continue, should either be a legal prohibition
of the payment of semen donors, or an authoritative act by the appropriate
professional body toeliminate the payment as an unethical practice.ﬂé@/

ég/ Dr. B. Mollet, "Fécondation naturelle, insémination artificiclle et
fécondation in vitro et le droit & la vie", IVe Colloguc de Besangon, les Droits.
de 1'Homme cn France (Fourth Besancon Symposium, Human Rights in France ), Prograrne
on Hunan Rights in Life and Death, Besangon, 17-19 Januvary, p.l3.

63/ Gerald Leach, The Biocrats: Implications of Medical Progress, Revised
Edition, (Middlesex, England, Penguin Books Ltd. 1972), p.87.

64/ Dr. E. Mollet, op.cit., p.l2.

65/ G.R. Dunstan,.”Moral and social 1ssues arising from A.T.D." Law and
Bthics of A.I.D. and Embryo Transfer: Ciba Foundation Symposium 17 (new series).
(Ansterdam, Associated Scientific Publishers, 1973), p.53.

66/ Ibid., p.53.
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47. Certain fears of critics of artificial lnsemlnatlon have been described and
‘replied to as follows:

"The problem of donor sclection is an important one, which has given rise

to some anxiety on various biological grounds. Fecars have been expressed

that willingness to bocone a donor might indicate some undesirable personality
trait which would then be handed on to a disproportionate number of progeny.

This secns an unreal cause for anxiety: 1leaving asidc the nature of such -
traits and their hereditability, most donors are in fact either impecunious
nedical studcnts who receive a financial inducenent, or the husbands of

patients at a fertility clinic, who agree to act as donors out of gratitude.” 67/

48. Another problen posed by donor selection is the extent to which the recipient
and her husband have the right to expect the medical practitioner to satisfy their
wishes for particular characteristics in the donor. While nost doctors scek to
match the donor's overt physicel characteristics to that of the husband and "... nake
certain that he is of the same race and colour ... some try to ensure that he is also
of the same religion ... [S]ome ... of the practitioners go to considerable trouble
to find persons who are similar to thec couple in intellectual background and general
outlook”.ég/ The husband, wife and offspring may thereby be furnished with the
semblance of a familial relationship. Another source, cxpressing a diffcrent
attitude, suggests that if the desire to have a child is strong enough one might

bear "... a child of a different race ..." and goes on to suggest that such an .
approach might lead "little by little to the end of racial segregation“.ég/ In the
absence of uniform standards for donor selection, the determination of the
appropriatencss of a donor rests with the individual practitioner. Sone leave the
selection to chance by mixing the spern of a number of donors.zg/ .

49. The issue of whether donor and recipient identification or anonymity is desirable
has social ramifications. The report of the United Kingdom Departnental Committee
on Human Artificial Insemination sets forth what seens to be the prevalent attitude:
"We understand that when A.I1.D. was first beginning in this country persons such as
the husband's brother or bést friend were occasionally uscd as donors, but that it
soon became apparent that there would be a danger to the marriage unless the donor
was anonynous. Since then the principle that the donor must not know the couple and

s

67/ Anne McLaren, "Biological aspects of A.I.D.", Law and Ethics of A.I.D. and
Embryo Transfer: Ciba Foundation Symposium 17 “(new series). (/msterdanm,
Associated Scientific Publishers, 1973), p.6.

68/ Report of the Departn@ntal Cormittec on Human Artificial Insemlnatlon,

op. 01t., p.1l1.

69/ Remarks of "The Association of Free Liccnsed Médical Practitioners of
Madagascar", furnished by the World PFederation of Scientific Workers on 5 March 1974.

70/ Amne Mclaren, "Biological aspects of A.I1.D.", Law and Ethics of A.I.D. and
Embryo Transfcr: Ciba Foundation Syrmposiun 17 (new series). (Amsterdam, .
Associated Scientific Publishers, 1973), p.7.
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that they must not know hin has, so far as we are awarc, becn rigidly mainﬁainec”.ll/
This position ig sect forth as a positive duty of the medical practitioner by another
authority: "The practitioncr is bound to professional sccrecy about the i1dentity of
the donor and clearly must refusc members of the husband's family as donors”.zg/

The desirability of total ancnynity is stressed by bhe Governnment of Argentinas

"It 1s highly desirable that both recipient and donor should be unaware of ceach
other's identity and, 1f possible, that the practitioner who porforms the inscmination
should be unknown to the &onor”.lj/ Thce Government of Ghana is similarly of the
opinion that '"... the donor should be anonymous”.lé/

50. It has been suggested that the centralization of the collection of semen would
not only make appropriate donatisns more readily available, but would enhance the
anonynity of the procedurc: 'Y"Large central spern banks would help cnormously. They
could store a wide variety of 'sporn types', including unusual oncs (as regards race,
blood groups, height and so on). A1 donors could be rigorously scrcencd ~ as blood
is, 1n the best blood banks. There could also be a high 'secrecy factor'. The
artificial-insemination doctor would ask the bank for sgo many cubic centimeters of
semen of such-and~-such donor characteristics, and the only cluc to the donor's
ldentity would be a tube with a serial number on it. Of course, there would have to
be fool-proof seccrccy codes at the bank, but these are easy to devise. Such banks,
though on a less grandiosc scale, have been established. The first two, set up in
1964, were in Towa City and Tokyo." 12/

3. Special problems connsctod with the storage of sperm for usc at a later date

51. A technique has been developed whereby i1t is possible to prescrve human speri
for future usc. For spern bank storage, the semen 1s sealed in capsules, and frozen
in a canister of liquid hydrogen. When it is to be administered, the semen 1s
thawed and used for artificial insemination in the samc manner as fresh scenen.

52. The first child concecived of sperm previously frozen was born in the
United States of america in 1953 and was "perfectly normal'.76/ Llthough the

71/ Eoport of the Departmental Cormittee on Muman Artificial Insenination,
op.cit., p.ll.

Zg/ Mariel Revillard, '"Legal aspects ol artificial inscrination and embryo
trangfer in IFrench domestic law and private international law", Law and Ethics of
4.1.D. and Embryo Transfor: (iba Foundation Symposium 17 (new serics).
(insterdan, issociated Scientific Publishers, 1973%), p.82.

Zé/ Information furnished by the Government of Argentina on 30 May 1974.
Zﬁ/ Information furnished by the Govermment of Ghana on 21 March 1974.
75/ Gerald Leach, op.cit., p.94.

z@/ Gerald Leach, op.cit., p.95.
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procedure has becen praetised on humans for only the past 20 yecars,77/ it has been
cstimated that by 1972 sonc 400 children had been born as a result of artificial -
insenination by semen which had been preserved by frozen storage.zg/ A rmunber of
spern barks have been cstablished in connexion with medical facilities, and the first
commercial spern banks have opencd, principally in the United States of America,
since 1970.12/ It is predicted that "... [s]perm conservation by deep-freczing
will ... be widely uscd ...”§9/ in the future. The use of frozenspern for
artificial insemination offers solutions o some special prrblems but poscs others.

53. While the incidence of birth defects 1s 2 per cent or possibly slightly rore on
an average in naturally inducced prognancies, follow-up observatizn of over 300
children born of artificial inscmination with frozen scnen showed no apparent defects
except "for onc child born missing a finger. Spontancous abortions and birth
complications were also lover than average, but may be accounted for by better-than-
average pre-nztal carc. Proponents of the procedure sec as yet no time limits for
storage of scmen. One chila has been born from sperm stored for 10 years.gl/

54. Private individuals usc the facilities of cormercial sperm banks for storage of
scnen for a variety of rcasons, but the overwhelming majority of depositors arc men
about to undergo sterilizatica by vasectomy who storc their semen for use if they
change their ninds about wishing to father children in the future. It 18 believed
by some proponents of the procedure that the current upward trend in male
sterilization will increasc as men learn that therc is a method by which they may
neverthceless have children.§g/

55. Various other rcasons for semen deposits are given. A snall number of users
deposit semen to ensure the continuity of the family lincage in the event of
sterility of their malc offspring; others are men with low levels of fertility
whose semen is to be consolidated and concontrated to increasc the possibility of
conception, Purther uscs of frozen sperm banks are expected to be by men working
with radioactive material wherc fertilaty and genctic dangors exist.§é/ Another

77/ New York Post, 16 November 1972.
78/ New York Tiuds, 16 February 1972.
19/ New York Times, 22 August 1971,

§9/[United Nations Seninar on Human Rights and Scientific, Technological
Developments, hcld in Vienna,..iustria, 19 June - 1 July 1972.  Background paper
prepared by Willibald P. Pahr, Head, International Department Constitutional Service,
fustrian Federal Chanccllery, p.9.

81/ New York Post, 6 November 1971.

82/ Boyer hensberger, "Sperm banks: from the day of deposit - a lien on the
future", New York Times, 22 August 1971. S ‘

83/ Newsweek, 30. August 1971; New York Times, 3 January 1972.
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aspect of storage of germinal material was sct forth in a paper presented at the
United Nations Seminar on Human Rights and Science and Technological Developments,
Vienna 1972: "in entirely real possibility is the prescrvation by deep freczing of
human sperm and eggs in radiation-prcof containers, so that undamaged genctic
material would be available after a nuclcar war”.gé/

56. One writer characterizes the use of aged frozen donor seren for insemination
",.. as uncthical human experimentation', and contends that the practitioners, and
the mothers (if they understood the naturc of the procedurc) "... were guilty of
deliberately exposing the child ... to unknown hazards”.@é/

57. inother writer characterizes the sperm bank asg

Meas [A] kind of evolutionary forcing ground in miniaturec. There is a very
intense selcction of sperm for freczability. Spern samples from differcnt
donors vary cnormously in their ability to withstand the freezc-storc-thaw
process. There is also intense sclection within any one sperm sample from
whatever donor. Since !'freczability! must in some way be a genetic trait

it is extremely likely that it is connected w1§h other gonetic traits that
matter - like diseasc resistance, staturc, intelligence and so on. So sperm
with these traits will tend to survive and the traits to be passed on”.§§/

58, Although hundreds of childrcn arc known to have been born of sencn preserved b&
frozen storage there is still concern about the possible false assurance of future
fertility by mecans of sperm deposits.87/

59. As discussed carlier, the usc of A.I.D. prescents the risk of accidental
incest. While with the use of fresh sperm the risk is minimal, it rises sharply
with the use of frozen semen. In the usc of fresh sperm the donor's delivery-of
semen has to be timed to within an hour of the insemination, which is in turn tined
to the recipient's peak periocd of fertility. Rarely is a donor's fresh semen used
on one' occasion for insemination of more than one wonan. With the use of frozen

-

84/ United Nations Seminar on Human Rights and Scientific and Technological
Developments, held Vienna, Austria, 19 Junc - 1 July 1972, op.cit., p.9.

85/ Paul Ramscy, Thc Fabricated Man: The Ethics of Genetic Control (New Haven
and London, Yale University Press, 1970), p.l33.

86/ Gerald Leach, op.cit., p.95.
87/ New York Times, 16 February 1972.




E/CN.4/1172
page 22

serien, however, a single ejaculation can be split up for use in numcrous
inseninations: "... 20-40 smears are obtained from a single ejaculation ...”§§/
Purthermore, since donations to a sperm bank can be made at the donor's convenience,
he may be able to contribute far more frequently. Consequently, it has been
suggested that "there might have to be legal limits on how often each donor is uscd,
or even a law that [a] central donor register must be consulted secretly before

every marriagce'.89/
60. One authority urges a specific limitation for both genctic and social reasons:

"It must be recognized, on the other hand, that to imposc these conditions
nekes roecruitment much more difficult cspecially in view of the desirc to limit
the number of pregnancies achicved with the same donor. The maximum nunber
proposed is three but it may be two or even one, 1f the donor insists on this.
This precaution scems to us irportant for several reasons. To begin with, it
limits the danger of a “"genctic mix", i.e. the danger that two children of the
same father may mect by chance whcen grown up and the consanguineous couple

may produce a child. Furthermore, it ensures that the donor's action retains
an element of the personal, whereas he might regard the possibility of
fathering a large number of unknown children as psychologically and morally
unaoceptable.”gg/

6l. Sperm banks permit the "traditional space-tinme lock of sexual reproduction to
be broken”,gl/ A woman is able to bear a child of her husband or anothéer man cven
though he is long dead, Emotionally, such a child would be entircly the wonan's,
and the situation would be similar to that of illegitimate children whose fathers
arc unadmitted.92/

88/ Dr. E. Mollct, "Fécondation naturclle, insémination artificiellc ot
fécondation in vitro et lc droit a la vie'", IVe Collogque de Besancon, Les Droits
de 1'Homme en France (Fourth Besancon Symposium, Human Rights in France), Programme
on Human Rights in Life and Death, Besancon, 17-19 Jamuary, p.7.

89/ Gerald Leach, op.cit., p.94.

29/ Dr. E. Mollet, "Fécondation naturelle, insémination artificiellc ot
fécondation in vitro ct le droit a la vie'", IVe Colloque de Besancon, Les Droits
de 1'Homme en France (Fourth Besancon Symposium, Human Rights in France), Programnme
orny Human Rights in Life and Death, Besangon, 17-19 January, p.3.

91/ Gerald Leach, op.cit., p.97.
92/ Ibid., p.97.
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62. The storage of sperm through frcezing has opened up the possibility of banking
sperm in pursuance of positive cugenics, i.e. "the science of improving

offspring.” 22/ Such a scheme wag first proposed by Dr. Hermann Muller, 2%/ Nobel
prize winner in physiology and medicine, who called it cugenics by "germinal choice.
Herbert Brewer and Sir Julian Huxley cspousced the concept, giving it other names.gi/

63. L writer has summarized the proposal of Dr. Muller as follows: '"Briefly the
idea is to usc today's donor inscnination practices as the thin end of a wedge in a
deliberate, widcespread cugenic programmc by voluntary choice. Instcad of pretending
that A.T.D. is natural by natching the husband and donor so that everyone thinks that
the husband is the rcal father, seize this golden opportunity and try tc create

‘an cspecially worthy human being''.96/ «

64. The proposal is not linited to couples with infertility or genctic problems but
as a procedure for the gencral population. Dr. Muller belicved that, although his
plan nmight not gain immediate general acceoptance, its popularity would spread
rapidly as it became apparent that children born by '"germinal choice'" were
outstanding.ﬁl/

65. Onc writer questions initially the feasibility of the plan on biological grounds:
", .. it is impossible to estimate an individual's genctic valucs, since his
hereditary qualitics arc transmitted by hundreds of thousands of genes and we know
the favourable or unfavourable effects of only a small number of thcm”.gg/ He gocs
on to express doubts as to '"whether people would accept. a scheme which threatens to
abolish family tiecs, when the family gives them so much cmotional satisfaction and
such a feeling of Seourity”,gg/

66. Harrict Pilpel expresscd the following concern: "If it is possible to store
spern which posscsses desirable characteristics, there is of coursc a tremendous
power in the state to decide which characteristics are desirable and which are

not".100/

93/ The fnerican College Dictionary. Random House, New York, 1947.

9./ David Klecin. "Genetic manipulations'", Impact of Science on Secicty,
Vol.XXIII, No.l (January-March 1973) (UNESCO SC.72/I.85/%,19713), p.22.

22/ Gerald Leach, op.cit., p.122;

Qé/ Gerald Lecach, op.cit., pnp.1l22-123.

97/ David Klein, op.cit., pp.22-23.

2@/ Ibid., p.23.

99/ Ibid., p.23.

100/ Quoted by Mike McGrady in "Pamily Barking", New York, 12 Jume 1972.
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67. The "specter of a genétically controlled socicty" has led one writer to offer a
possible solutions '"is long as sperm regulation remains a technical possibility, its
disturbing implications must be faced. One solution night be to place frozen sperm
banks under the control of an international agency spccially formed to oversee use of
this and other far-recaching scientific discoveries. A cormigsion of this type,
probably associated with the United Nations, would have the responsibility for
guaranteeing that withdrawals from the bank be completely voluntary.'"10l/

68. The storage of semen can, however, offcr the geneticist a wide range of germinal
naterial for selection during an indefinitely long period. Dr. J.K. Sherman of the
University of Arkansas, United States of imerica, who attained the first human
conceptions by sperm frozen by the method currently in use, cxplained that

"... [flrozen semen banks, perhaps for the first time, will permit scientists to
cvaluate genetics in man on an experinentally controlled basis from generation to
generation'.102/

69. Another writer points out, however, that frozen storagc of semen could be
advantagecous even without limiting the selection to outstanding human specimens; he
writcss

"The sperm of men frece of herceditdry disease and possessing desirable traits
of mind and body could be frozen. Information about the capacitics of each
donor would be fed into a computer and retained.

"Unfrozen spern deteriorates in a short time, and a couple wishing artificial
insemination must accept whatever donor i1s immediately available. Long-term
storage could change all that. A man and wifc would be able to make an
intelligent and informed selection of donor.'"l03/

70. However, there is no unamnity of opimion even on the biological aspects of the
procedure. When discussing the genetic value of preserving the semen of men of
genius Mort David points out a "common migtake': "It is not the famous man's scmen
we want. It is the famous man's father's semen'. 104/

Tl. At present no laws appear specifically to regulate sporm bank facilities and
directors of commercial sperm banks in the United States of America indicatc that
they intend to er:rcise no control over ‘e use of the seme 1 further than that it
shall remain the property of the depositor to use as he sees £it.105 In this
abgence of legal regulation, the possibility exists for private individuals to
iritiate their own prograrmes of germinal choice,

101/ Lucy Kavaler, "Sperm in the Deep Frecze", New York Times, 26 January 1971.

102/ J.K. Sherman quoted by Mike McGrady in "Family Banking", New York,
12 June 1972.

103/ Lucy Kavaler, op.cit.

104/ Mort David quoted by Mike McGrady in "Family Banking", New York,
12 June 1972. :

105/ Boyer Rensberger, op.cit.
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4. The legal consequences of artificial inseminstion

72. Although artificial insemination is not a new procedure, the legal issues which

it raises are only now becoming apparent. 106/ Only a few jurisdictions have
legislated on the subject; 107/ they have been concerned primarily with the legitimacy
of the offspring of A.I.D. In addition, there exists in the New York City Sanitary
Code a provision dealing with donor selection, referred to previously (see paragraph 42).
A small body of case law has developed, but most of the legal issues concerning the
right and duties of parties remain open questions. It has been said that: "fM]any
artificial insemination doctors insist that the law's failure to act has been one of
the major deterrents to the widespread use of A.I.D." 108/

73. The medical profession itself has generally regulated the practice in conformity
with the applicable codes of medical ethics and general legal principles. According
to information gathered in the United Kingdom, "[m]ost practitioners find it necessary
to give guidance to the husband and wife on the legal implications of A.I.D." 109/
One authority has concluded that "in law, it is not at all clear that A.I.D. is

licit". 110/ S

T4.- It has been said that: ”[t]he problems of artificial insemination are
predominantly legal rather than medical, but it is incumbent on the physician who
performs this procedure to assure himself that both spouses are fully aware of the
legal implications of their decision, which may vary from country to country". 111/

75. One of the legal problems involved concerngs the issue of consent. In the
opinion of the Government of Austria, "artificial insemination should not, on

principle ... be considered incompatible with the dignity of man.. The decigive .
criterion is free consent'". 112/ Assuming consent by the woman to be inseminated, 113/

106/ Professor Michael Lerner, notes from a lecture on Human Population Biology
given at Stanford University,. USA 1973, provided by the World Council of Churches,

poBo
107/ 1Including California and New York State, U.S5.A.

108f  Gerald Leach,pThe Biocrats: Implications of Medical Progress, Revised
Edition, (Middlésex, England, Penguin Books Ltd., 1972), p.91.

109/ Reﬁoft of the Departmentsl Committee on Human Artificial Ingemination,
Home Office Scottish Home Department.‘,(LOndon, Her Majesty's Stationery Office,
July 1960, Cmmd.1105), p.l6. v

110/ Professor Michael Lerner, op.éit., p.A.
111/ WHO, doc. EB55.R65 op.cit., Amnex, p.l4.
112/ Information furnished by the Government of Austria on 21 November 1974. .

;;j/ Without the woman's consent the insemination may constitute a trespass to
her person, but probably not rape. "[S]exual conjunction, which is the material
element of rape is absent ... Such action is ... indecent behaviour with constraint
or voluntary constraint with malice aforethought". (Mariel Revillard, "Legal aspects
of artificial insemination and embryo transfer in French domestic law and private
international law'", Law and Ethics of A.I.D. and Embryo Transfer: Ciba Foundation |
Symposium 17 (New Series). Amsterdam, Associated Scientific Publishers, 1973 p.80.)
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the question remains of the consent of her husband. In practice, most medical
practitioners will not perform the procedure without the consent*of‘bqph spouses, 114/
and generally obtain such consent in writing - for evidentiary reasons. The written
consent of the donor for his semen to be used for artificial insemination is also
generally obtained. 115/ © In the form of donor consent recommended by the Medical
Defence Union in the United Kingdom, one of the conditions of the donor's consent is
that ,"(b) the written consent of the woman and 4he husband to the procedure be
obtained"., 116/

76. The Government of Argentina has taken the following position on this issue: "In
cases of artificial insemination involving human beings, preference should always be
given to sperm from the husband or common law spouse of the woman to be inseminated.
Otherwise, the explicit consent of the husband or common law spouse must be sought
before the insemination takes place". 117/ The Government of Romania has addressed
itself specificially to the requirement of consent of both spouses: '"lLegally it is
indeed necessary to have the woman's consent and, in case of wedded females, the
husband's consent". 118/ The United Kingdom Government submits that "it would be
highly desirable 'if the husband's consent in writing were a sine gua non for

AT, D." 119/

77. The opinion that a husband's consent to artificial insemination should be required
is not universally held and such consent does not appear to be a legal requirement in
any Jjurisdiction. Experts preparing a report on this subject for the Swedish Ministry
of Justice 1953 "were of the opinion that if insemination was carried out with the
consent of the woman and the semen donor concerned, such a procedure was, in principle,
permissible"., 120/

78, One writer poses the following questions: "Does artificial insemination of a
consenting married woman without her husband's knowledge or consent constitute
adultery” Would the doctor be an accessory?" 121/

114/ Report of the Departmental Committee on Human Artificial Insemination,
op.cit., p.15. See also Dr. E. Mollet, "Fecondation naturelle, insemination artificielle
et fecondation in vitro et le droit & la vie", IVe Colloque de Besancon, Les Droits de
1'Homme en France (Fourth Besancgon Symposium, Human Rights in France), Programme on
Human Rights ir Life and Death, Besangon, 17-19 January, pp.8l-82.

115/ Report of the Departmental Committee on Human Artificial Insemination,
op.cit., p.l12. ] )

116/ Ibid., p.l2.

117/ Information furnished by the Government of Argentina on 30 May 1974.

118/ Information furnished by the Govermment of the Socialist Republic of
Romania on 29 April 1974. . : .

119/ Information furnished by the Government of the United Kingdom on
8 August 1974. , -

120/ Information furnished by the Government of Sweden on 12 March 1974.
121/ Mariel Revillard, op.cit., pp.80-81.
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79. It has been adjudicated in a number of Jurisdictions 122/ that even in the absence
of the husband's consent, the treatment does not constitute adultery by the wife.
However, where the question has not been directly adjudicated, as for example in
England, extra~judicial opinion is divided on the question. lgj/ Nevertheless, the
opinion is held that such behaviour may serve as grounds for divorce. In the

United Kingdom, "in an appropriate case a court might hold that A.I.D. without the
husband's ‘consent might amount to conduct entitling the husband to a decree ... on

the concept of behaviour on the part of the Respondent of such a kind that the
Petitioner cannot reasonably be expected to live with ... her." 124/ Mariel Revillaxd
writegs that in France, as in the Federal Republic of Germany and Italy, the
jurisprudential premise of the physical conjunction of the woman and her lover excludes
the possibility of the doctor's or the donor's being an accessory to adultery. She
continues, however: 'clandestine insemination certainly constitutes serious injury

to the husband and forms grounds for a divorce suit". 125/  According to the same
jurisprudential premise, the writer also concludes that use of a donor's semen for a
woman other than his wife would not be deemed adultery on his part. The British
Medical Association's Panel on Human Artificial Insemination supported a recommendation
of the Faversham Committee of 1960 that the law should not be amended to enable a wife
to take proceedings for divorce on the grounds that her husband had without her consent
donated semen for A.I.D. The Panel went on to suggest, however, that before
proceeding with the use of married donors, it would be wise for the medical
practitioner to obtain the wife's consent to the donation of the husband's semen for
the purpose of artificial insemination.

80, When A,I.H., or A. I D. is performed because of the incapacity of one of the

parties to perform normal sexual relations a questlon is raised as to whether ‘the
insemination bars a later suit for nullification of the marriage on the basis of
non-consummation. Artificial insemination, even with the husband's seed, is nct
deemed consummation in the jurisdictions studied. However, the question of
approbation of the marriage becomes an issue: does the wife's conduct in submitting

to artificial insemination disentitle her to relief? The English cases have generally
been decided on the facts germane to the 1issue of approbation; even where a child has
been born as a result of A.I.D. the wife may obtain a decree of nullity where it is
found that she had not been previously aware of the legal remedy available to her. 126/

122/ O0Olive M. Stone, "English law in relation to A.I.D. and embryo transfer",
Law and Ethics of A.I.D. and Embryo Transfer: Ciba Foundation Symposium 17 (New
Series), (Amsterdam, Associated Scientific Puolishers, 1973), p.69, citing '
Mclennan v, Meclennan [1958] Scots Law Times 12; Doornbos v. Doornbos (1956) 12 Iil.
App.2d 473 (I1linois, U.S.A.); Oxford v, Oxford (1921) 58 Dominion Law Reports 251
(Ontario, Canada).

125/ ‘Report of the Departmental Committee on Human Artificial Insemlnatlon,
op.cit., pp.22-23.

© 124/ Information furnished by the Government of the United Kingdom on
8 August 1974. See also Olive M. Stone, op.cit., p. 69; cf. Lord Kilbrandon Law and
Bthics of A,I.D. and Embryo Transfer: C(iba Foundation Symposium 17 (New Series ) s
(Amsterdam, Associated Scientific Publishers, 1973), p.91.

125/ Mariel Revillard, op.cit., p.8l.

126/ Report of the Departmentsl Committee on Human Artificial Insemination,
op.cit., pp.21-22.
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8l. While many of the legal problems posed in connexion with artificial insemination
arise only in occasional cases, one issue affects every birth obtained by this means:
the legal status of the offspring. This question has not been definitively

resolved by application of conventional rules of law and remains the subject of
discussion by Jjurists. As one writer states: "The technique of artificial
insemination entails the revision-of one of the postulates on which the law of
affiliation in the French Civil Code rests: it is no longer true to say that a
birth is necessarily the result of the father and the mother coming together

physically." 127/

82. In the absence of specific legislation to the contrary, under the laws of most
jurisdictions children conceived by A.I.D. are illegitimate. The question of the
husband's consent to the insemination is immaterial. 128/

83. However, in Anglo-American law a presumption of legitimacy arises where a child

is born during wedlock - "pater est quem nuptiae demonstrant" - 129/ and this
presumption may be rebutted only by "strong, distinct, satisfactory and conclusive" 130/
evidence. Therefore, it is quite difficult in many cases to arrive at determination
of illegitimacy. Evidence of incapacity or non-access may be produced, but if the
couple had sexual intércourse during the period when A.I.D., was being administered,

or if the husband's semen had been mixed with the donor's (A,I.H.D.), it cannot be

said that the husband did not have access to his wife during the relevant

time-period. 131/ )

84. One writer describes as an "obvious solution" the legislation enacted in several
states of the United States of America which declares legitimate thildren conceived
by A.I.D., providing the husband has given his written consent to the procedure. 132/

127/ Mariel Revillard, op.cit., p.78.

128/ leila Obier Schroeder, '"New Life: Person or Property", a paper presented
at the third World Congress on Medical Law, Ghent, Belgium, 19-23 August 1973, pp.2-3.
See also Report of the Departmental Committee on Human Artificial Insemination, '
opscit., pp.24-25, and information furnished by the Government of the United Kingdom

on 8 August 1974.

129/ Revort of the Departmental Committee on Human Artificial Insemination,
op.cit., p.24.

130/ 1Ibid., p.24 citing Lord Lyndhurst in Morris v. Davies [1837] 51 Cl. and
Pin. 215, at p.265.

131/ Report of the Departmental Committee on Human Artificial Insemination,
op.cit., p.25

132/ Leila Obier Schroeder, op.cit., p.3. See also Olive M. Stone, op.cit.,
p.72 referring to the States of California, Georgia and Cklahoma, United States of
America.
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On the other hand, at least five other States of the United States of America have
considered and rejected similar legitimatizing legislation. 1%3/ Nevertheless, in one
of those States (New York), a court decided that a child born of A.I.D., to which the
husband had given his written consent, was not illegitimate, but "was in the position
of an adopted child or a child born out of wedlock and legitimized by the marriage of
his parents." 134/

85. Mariel Revillard submits that "the part-cular conditions ¢ 7 a child's conception
should be no concern of the law, and that is why the confidenuviality of [artificial
insemination] should be maintained in all cases.". 135/ It is the.opinion of the
Government of Austria that "artificial insemination should be deemed an aspect of the
respect for family life and that, if only for this reason, there camnnot be the
guestion of an interference by public authorities ... [P]roviSion should be made to
protect and ensure secrecy of the fact of an artificial insemination as a matter of
no concern to the public (or more precisely, as a right of privacy)." 136/

86. Although paternity may be denied, "... because of the rules of medical secrecy
a successful end to such an action is hypothetical." 137/ Mariel Revillard compares
Jurisdictions on this point:

"According to German law, affiliation can be contested after A.I.D. even
if the husband has given his consent. A.I.D. is forbidden under Swiss law
as being incompatible with the institution of marriage: Swiss doctrine
concludes that a child born as a result of A.I.D. can be disavowed (Art. 254
Swiss Civil Code). Only Portuguese law expressly considers artificial
insemination: article 1799 of the Portuguese Civil Code provides that
artificial fertilization is not a sufficient proof by itself in discussing
affiliation." 138/

87. As a general rule, births are recorded, and the birth registry usually requires
entry of data with respect to the father. There is undoubtedly some degree of
falsification in birth registers with respect to children born as a result of A.I.D.
While it is not known how many children born as a result of A.I.D. have been registered
as legitimate, with the husband's name appearing as that of the father, it is suspected
that the law is broken regularly; it is not part of the registrar's duty to ask

whether the birth was a result of A.I.D. 139/

133/ Olive M. Stone, op.cit., p.72.

134/ Olive M. Stone, op.cit., pp.72-73 citing Strnod v. Strnod 190 Misc. 786,
78 N.Y.S.2d 390 (1948). »

135/ Mariel Revillard, op.cit., p.84. ‘
136/ Information furnished by the Government of Austria on 21 November 1974.
137/ Mariel Revillard, op.cit., p.84.

138/ Ibid., p.84.

139/ British Medical Journal Supplement, 7 April 1973, "Appendix V: Report of
panel on human artificial insemination'" British Medical Association, p.}t
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88. Adoption of the child by the husband, or by both parents, has been a suggested
alternative, but in most jurisdictions this can be a complicated and time-consuming
proceeding. Another suggested solution would be to permit both mother and husband
to adopt the child whileen ventre sa mére — thereby avoiding falsification of
registration (which can carry criminal penalties) and the difficulties, delay and
disadvantages of the usual adoption procedures. 140/

89. Another viewpoint has been exﬁressed by Lord Kilbrandon:

"We must not make too much of the registration of the birth. We cannot
say that a child born of A.I.D. is legitimate within the meaning of the word
nowv. We must simply change the meaning of the word 'legitimate', if we want
to turn this child into a legitimate child - and a great deal is to be said
for changing the meaning. After all, the child is legitimate in that it was
‘borne by the wife, in fulfilment of the wishes of the husband, and, in that
sense, to call it illegitimate is a misuse of language. When it comes to
registration, no question of principle is involved. It is sometimes overlooked
that maternity is a question of fact, but paternity is only an inference. No
one can prove paternity, whereas maternity can be proved by the evidence of
witnesses. So that the decision about what goes into the register in the
'father' column is in that sense always a matter of opinion,'" 141/

90. The opinion of the Government of Argentina is that the child born as a.result
of artificial insemination should be subject "to the laws and customs of the country,
and be a legitimate, recognized or adopted child, whichever is appropriate". 142/

91. The United Kingdom Faversham Report of 1960 made the recommendatidn, that fthere
be no change in the laws relating to legitimacy or registration of births, as they
relate to A.I.D. At the time a Memorandum of Dissent was filed. In 1973, the
British Medical Association Panel on Human Artificial Insemination gave unanimous
support to two recommendations contained in the Memorandum of Dissent: "(i) the
definition of legitimacy should be extended to include a child born as a result of
‘A.I.D. to which the husband of the mother has consented, and (ii) for the purposes of
registration of birth 'of guch a child the husband should be deemed to be the father
of the child." 143/ The Panel further suggested that the two recommendations
reflect the current trend in judicial thinking.

140/ Olive M. Stone, op.cit., p.72.

. 141/ Lord Kilbrandon,. Law and Ethics of A.I.D. and Bmbryo Transfer: Ciba
Foundation Symposium 17 (New Series), (Amsterdam, Associated Scientific Publishers,

1973), p.92. ,
142/ Information furnished by the Government of Argentina on 30 May 1974.

143/ British Medical Journal Supplement, op.cit., p.4.
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92, At the 1973 Ciba Foundation Symposium on Law and BEthics of A.I.D. and Embryo
Transfer it was suggested that the registration of births be‘changed so that "children
are registered in the name of 'father or accepting husband'. It would not matter
then whether the conceptlon was normal or as a result of AT.D." 144/

93, In the World Council of Churches Report of a consultation on "Genetics and the
Quality’ of Life" in June 1973, the following opinion was expressed: '"When the male
parent is known to carry a defective gene cesusing a serious condition, artificial
insemination using semen from a donor (AID) is sometimes employed. Some of us
consider the use of AID for this purpose as ethically acceptable provided the
legitimate status of the offspring can be guaranteed, and laws should be modified,
if necessary, to meet this situation', 145/

94. Tt has been noted that: "When a marriage has been dissolved after successful
A.I.D., the question of the 'father's' right to access to the child or obligation to
contribute to its maintenance may arise". 146/

95. One writer discussed a case which arose 1n California, United States of America,
where the ex-husband of the mother of a child conceived through A.I.D., to which the
husband had consented, was found guilty of criminal non-support of the child. The
language of the court was quoted: "The determinative factor is whether the legal
relationship of father and child exists. A child conceived through heterologous
artificial insemination does not have a 'natural father' as the term [510] is
commonly used. The anonymous donor of the sperm cannot be considered the 'natural
father', as he is no more responsible for the use of his sperm than is the donor of
blocd or a kidney ... Since there is no 'matural father', we can only look for a
lawful father". 147/

96. Another court in the United States of America while finding illegitimate a child
conceived by A.I.D., to which the husband had consented, nevertheless required the

husband to provide suvport. The theory of the case was a contractual one: the
husband's written consent to the procedure "'implied a promise on his part to furnish
support for any offspring resulting from the insemination''. 148/

97. 1In the United Kingdom, under the concept of "a child of the family'", the husband
may be liable for the suppdort of a child born to his wife and "accepted" by him as
one of the family. In the opinion of the Government of the United Kingdom, ”[t]hls

144/ Lord Kilbrandon, op.cit., p.93.

145/ Genetics and the Quality of Life, report of a consultation "Church and
Society'", Christian Medical Commission, Zurich, June 1973, World Ccuncil of Churches,
Geneva, Switzerland.

146/ WHO, doc. EB55.R65, op.cit., Annex, p.l1S5.
147/ Leila Obier 3chroeder, op.cit., p.3.

. 148/ -Ibid., p.3.
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would most certainly cover every case of a child born as a result of A.I.D. with the
husband's consent but not the case where the husband did not consent, unless he
accepts the child after having learnt of the true facts." 149/ However, the reply
of the Government of the United Kingdom qualifies this statement, citing examples,
and concludes that "...[t]he position may not always be so clear". 150/

98. Where it was the husband of the A.I.D. recipient who initiated a court action in
Oklahoma, United States of America, the court granted custody to the mother and
refused the husband the right of visitation, on the grounds that he was not.the
biological father, despite the fact that he was the only father the child had ever

known. 151/

99. Another aspect to be considered is the legal respoﬁsibility of the semen donor to
the child born as. a result of A.I.D.:

"... Donors and recipients are prevented from identifying each other
and donors are required to sign a declaration of disclaimer regarding the
child. But the effectiveness of the disclaimer has never been tested,
and because records exist which, under judicial compulsion, may have to be
produced, the donor may claim the same rights, and be made to beér the same
obligations, as any other father of an illegitimate child. It would be an
advantage if the legal position were regularized according to coherently
thought-out principles.” 152/ ‘ ’ '

100. Even in those Jjurisdictions where some legislation exists on the status of A.T.D.,
not all of the issues are resolved. In California, United States of America, a 1970
statute provides: "'!'The husband of a woman who bears a child as a result of
artificial insemination shall be considered the father of that child ..., if he
consented in writing to the artificial insemination'". The same chapter of the
California Penal Code also makes it a misdemeanor for an adult child not to provide
for an indigent parent. Professor Michael Lerner asks ”[w]hat parent?". 153/

101. At a 1973 Ciba Foundation Symposium the question was asked whether an A.I.D, child
would technically have a claim on the estate of the sperm donor if the donor died
intestate or made a bequest to his "children". 154/ The answer given was that "in
theory, if the child could prove [his descent} .»o to the satisfaction of the court,

he would have the right to succession". 155/

149/ Information furnished by the Government of the United Kingdom on
8 August 1974.

150/, Ibib.
151/ R. Michael Davidson, Avant Guard post anniversary issue pp.9-10.

152/ Bernard Dickens, "Biological timebombs under the law", New Scientist,
14 March 1974, p.682.

153/ Michael Lerner, op.cit., p.4.

154/ Anne McLaren, "Biological aspects of A.I.D.", Law and Ethics of A.T.D. and
Embryo Transfer: Ciba Foundation Symposium 17 (New Series). (Amsterdam, Associated
Scientific Publishers, 197%), p.98.

155/ Olive M. Stone, op.cit., p.99.
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102. Only in those few jurisdictions where an A.I.D. child 1s "legitimatized" by
statute, or where the circumstances of conception have been successfully concealed,
has the child any assurance of his inheritance rights. Inother circumstances, some
degree of protection has been afforded in jurisdictions, such as the United Kingdom,
where illegitimate children have been given greater rights in this area. 156/

103. At the 1973 Ciba Foundation symposium the following view of these problems was
taken: "In relation to the 4.I.D. child, the father becomes the joint head of the
family, whether or not he iy the actual father of the child. The family as an entity
is concentrated on, rather than tue actual paternity or maternity; physical paternity
is seen to take second place to some kind of a community relation. «es the

pater familias is much more important than the actual genetic father.” 157/

104. However, even this extension of the concept of paternity does not cover the
situation which arises when semen that has been preserved by frozen storage is used for
A.T.H., after the husband's death. One writer urges that ”[t]he problem must be faced,
because a sensible couple might meke a sperm-bank deposit to ensure that in the event of
the husband's later death or incapacity the wife might still bear his child". 158/

105. Mariel Revillard asks whelher "legitimate children can be conceived
post_mortem?" 159/ She then cites the French Civil Code (Articles 212 and 315) to
answer 1n the negative, and explains that "[a]lthough the father of a child born
during wedlock is presumed tc be the husband, the presumption of paternity is not
applicable to a child born more than 300 days after the husband's death or
disappearance and an action for affiliation would not be allowed (Code Civil, Art.340)".
She then submits that "the use of sperm from a sperm bank for A.I.H. mist be limited
to medical procedures, the performance of which is subject to the agreement of the
two living parents capable of bringing up a child together". 160/ But there appear
to be no statutes specifically governing the use of frozen semen. Another writer
suggests that: :

"The status and rights of inheritance of a child born to a widow several
years after her husband's death will have to be defined under new law, because .
present tests of paternity obviously require conception during the father's
lifetime. A child of the marriage born over a year after his father's death
might claim inheritance rights in his father's estate conflicting with the
interests of those to whom it had already been lawfully distributed." 161/°

156/ Information furnished by the Government of the United Kingdom on
& August 1974. See also Report of the Departmental Committee on Human Artificial
Ingsemination, op.cit., pp.24-26; Family Law Reform Act 1969, Chapter 46, Part IT,
Section 14 (U.X.). ‘

157/ Lord Kilbrandon, op.cit., p.9l. -
158/ ‘Bernard Dickeas, op.cit., p.681,
;jg/ Mariel Revillardq‘gg_giﬁ., p.83.
160/ Mariel Revillard, op.cit.. p.83.

161/ Bernard Dickens, op.cit., p.68l.
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106. In addltlon to the rlghus between the partles dlroctly concerned w1th artificial
insemination - the m0uhe¢, her husband, the chlla, and 'the donqr - .there exists the
question of their rights as against the practltloner of the procedure. The doctar's
duty has beén stated: "It 'is the practitioner's duty to “hoose a donor who 1s
mentally and physically sound and who has pro;reated only healuhv children'". 162/
Normal intercourse between husband and wife may result in an abpormal fetus and the
teehnlque of artificial 1nsem1natlon does not necegsarlly enabl0 tue doctor to guard
against this pos31b1»1uy, however it has been stated that [ t]he doctor.must exercise
due care to ensure that the donor was not, likeiy to produce sperm which would transmit

any ... dlsease?. 63/

107, One authority sees a still broadef scope of responsibility'on the part of the”
practitioner: '

/

) ",.. If it should transpire that the child born has traits not anticipated
by the practitioner or desired by the mothér le.g. if the child is of greatly
different racial origin or is born with a disease such as syphilis inherited
and noet from the mother, or if the sperm used could not have emanated from the
reputed donor) the mother might ve able to sustain an action for damages for

- negligence or misrepresentation against the medical practltloner. There is
also the possibility of an action for damages by the child against the medical
practltloner for birth with some phy31cal defect. . This could not be barred by
any consent given by ,the mother or any other person. Actions against the

. suppliers of thalidomide by those born with physical defects as a result of
the use of the drug by the mother during pregnancy are still pendlng in the

courts." 164/

108. In the Report of the Brltlsh Medical Association's Panel on Human Artificial
Insemination, the duty of the practitioner is seen as extending beyond the technical
application of the procedure, and to include the psychological effect of the
undertaklng "The effect of A.I.D. on the patient and her husband must be considered
carefully and the practitioner must exercise a proper degree of care and skill in
ensuring that the patient and her husband fully understand the nature of the procedure
and are given adequate warning of possible emotional troubles which might arise
following the birth of a child. Should legal proceedings arise in circumstances where
a couple are not capable of acquiring sufficient insight to cope with these problems

it might be that & court would find a practitioner negligent in having failed to
consider and deal with the possibility of these problems in advance". 165/

Mariel Revillard, op.cit., p.B82.
British Medical Journal Supplement 7 April 1975, op.oi .y D4

Olive M. Stone; gp.cit., p.70; see also Marlel Rev1llard, op.cite, P. 82.
British Medical Journal Supplement 7 Aprll 1973, og.c1 y Pede
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109. Lord Kilbrandon gstated that the child could hold the doctor and perhaps the /
hospital services liable for a neglect of duty which was owed to it, and characterizes
this right as "truly a fundamental civil rights aspect of the matter". 166/

110, The duty of care demanded of the practitioner, and the right of the parties to
the best possible result obtainable through the exercise of current medical and
genetic skills are regarded as arguments for regulation of the practice of artificisal
insemination. Although the procedure of A.I.D. is so simple that it could be
carried out by any competent midwife, a number of authorities urge that legislation
be enacted requiring that only a doctcr should perform A.I.D. This would presumably
ensure that the procedure was performed in accordance with medical professional
ethics and was protected by medical secrecy, and that the donor was properly screened
as to suitability. 167/

111. According to Bernard Dickans, "The law is quite unprepared for AID being
undertaken by fringe practitioners, medically qualified or not, and for donors being
found in the hazardous way the late Professor Titmuss described the finding of blood
donors ... It may already be desirable to legislate against backstreet AID as the
law now proscribes backstreet abortion. Although the motivations are diametrically
opposed, the analogy is close'. 168/

© 166/ Lord Kilbrandon, op.cit., p.92.

167/ Anne McLaren, 'Biological aspects of A,I.D.", Law and Ethics of A.I.D. and
Embryo Transfer: Ciba Foundation Symposium 17 (New Series). (Amsterdam, Associated
Scientific Publishers, 197%), pp.101-102,

168/ Bernard Dickens, op.cit., p.681.



