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BUSINESS ARISING OUT OF THE NEW TERMS OF REFERENCE OF THE SUP-
COMMISSION (E/CN.L/209, B/CN,4/Sub.2/k2, E/CN,h4/Sub.2/43)

(discussilon continued)

The CHAIRMAN proposed that, in order to clerify the terms of

reference, the members of ‘the Sub-Commission-should confine their

discussion to the two basic lssues: the studies to be undertaken end

the recommendetions to be mede. In his opinion, studies could be
underteken either on the initistive of the Sub-Commission itself,

or gt the request of other organa of the ;United'Natipz;s, of other
orgenizstions or of individuals, The recommendstions should concern
the prevention of discrimination, the protection of minorities,
measures of implementetion end communicatioms. They should be
presented only to the Commission on Humen Rights end not to Governments

or to the euthors of commmications,

| Mr. DANTEIS egreed with the Chalrmen, but he thought that
no progreéé 'woﬁld ‘be mede- by discussing gemeralities, He therefore
suggested_tha.t 8 concrete proposal should be congidex_‘ed: namely,
the proposel he hed submitted the previous day (E/CN,4/Sub.2/k2), He
had made & similer proposal in Geneva, et & time when the terms of
reference of the Sub-Commission were still limited. The proposel did
not concern the implementetion of the Covenent or of the Declaration
of Humen Rights, but merely outlined a procedure that would allow the
Sub-Commisglon to perform its functions effectively.

Peregraph 1 referred to communicetions on discrimination, end
requested the Secretary-General to communicate petitions which indicated
the existence of urgent problems to the Sub«Commisslon,

Paragrepn 2 provided for the clessification of petitions end
allowed the Sub-Commission grest flexibility in investigating them.
suggested the appointment of a commlttee of three wembers to examine
certain perticuler ceses, The Committee wonld be suthorized to
request information and to tender its asslstemnce infcrmally to the
Staete concerned with a view to resching a solution. If necessery, 1t
would delegete 1its powers to the Secretariat, with which it would

It
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work, The work of the committee WOuld be carried on wit.hout publicity,
which would have the advartage of making 1t possible. for the question
to be settled before it reached the politiceal Tevel. ' S
' The lest peregreph emphasized that thé proposal rewained within
the limite luposed by thé Cherter on matters within domestip
Jurisdiction, ’ | ’ | |

© Mr. NISOT thought thet the suggestion, in peregraph 2 of

Mr. Deaniely? propossal, thet a committee should be created to consider
petitions end to request further information snd explanations from
the States concerngd, would tend to set up a process of Ingquiry end
investigation that might act sgainst eny Stete, The State would be
eaked to Justify iteelf and to give'sudh informetion as the Committee,
besing 1teelf on the facts, true or false, stipplied by the petitioner,
might deen neceésery.‘ Even if the State invoked the provisions of
Article 2, psregraph 7, of thé C‘har‘ter,' ‘the merits of eny allegation
would be subjected to the Boritiny of the Sub-Commission,

Such?method wes in contradiction to the Cherter, for a State
could not be forced to submit to & procedure which it had not previously
accepted in a convention., If the Sub--OQmmission pdopted Mr, Daniels’ ‘
proposal, 1t would be exceedlng the limits of lte terms of reference
in that it would be 'providing for the implementation of the protection
of humen rights, which the Commission on Human Rights had spacifically
reques‘ded it riet to do, It would violate the principle arising from
resolution 75(V), amended by resolution 116(VI) A, according to which
the Commission on Humen Rights end the Sub-Commission "wefe not Qntiﬁléd -
to take any action on complaints concerning humen rights,

For those reesons, he would vote sgainst Mri Deniels' proposel, -

and would meke use of his right to give the reesons foy his stbltude

in the Sub~Commlgsion's report.

Mr. TLAWSON (Secretery) sald that the Secretariat hed thought the

members of the Sub-Coumission might care to know what had been the procedure
folloved by the Sub-Commission on Freedom of Infofmation and. of tha

Press in dealing with communicetions end petitions, Documents
E/CN.4/Sub.1/70 end B/CN,4/Sub,1/87, which doelt with that question,"

would therefore be dlstributed.

/Mr, DANIELS



E/CI.4/Sub.2 /SR 22
Page bt , ‘

Mp, DANIELS wohder‘e‘ci how 111:‘ weuld be possible to undertake
studies and make recomtendations without investigating problems of
diserimination in detaili The terms of reference were clear in that
regpect: they req_u'ested the Sub-Commission to undertake studies;
1t was not to 1limit itself to theoretical considerations. Mr. Nisot
had raised some Interesting poinﬁs ; but 1t was not to be forgotten
that the members of the Sub-Commission were experts and werked as such,
without their Govermments beihg involved, The last paragraph of his
proposal gave the answer to the ob.j'sct‘ion concerning the provisions of
Article 2, paragraph T of the Charter.

Miés MONROE agreed with the Chairman that reccammendations
nade by the 'Sub-Comnission couid. be _addressgd‘ only to the Commission
on Human Righ’os.. The commibttee on petitions propoged by Mr, Daniels
would in fact be an organ of the Sub-Cqmmission. It would not,
therefore, appear possible to authorize it to offer ites services to
the Governments, even ihfomaily, without exceeding the powers accorded
to ‘the Sub«Commission, Moreover , there was a danger that the
Governments might reject such an offer; that might Jeopardize the
work of the Sub-Camission and, indirectly, that of the Commission
on Human Rights. - |

Mr, MENESES PALIARES thought, contrary to the opinion
expressed by Mr,.Daniels, that the general debate on the scope of the
Sub-Camissims new terms of reference should be continued before
concrete proposals were examined, |

He had already observed that although the new terms of reference
seamed to bey broader than the previous ones, they were actually Just
ag restrictive as the latter had been. Their iimits’were determined
by several factors: the difficulty of safeguarding respect for human
rights by means of an international organization; +the fear of intervening
in matters which were essentially within. the damestilc jurisdidtion of
States; and perhaps also the diffidence of the Camission on Human.
Rights in refusing to assume the right to take any action on camplaints
ragarding violations of human rights and, in consequence, refusing to
accord such powers to the Sub-Camission,

Mr. Meneses Pallares deplored 'bha.ﬁ situation, with its attendant
danger that the Sub-Commissionts work ~-and even its very existence -~
might became useless unless same remedy were found., He hoped that the
future would render such fears baseless but felt that it was his duty
to set out the facts as he saw them., TUntil i’t wag possible to find scme

/more dragtic
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more drastic remedies for the Sub-Commissidnts impotence ’ ne thought
1t would avold disappointment if that body did not underte;:e tasks vhich
1% had not the power to carry out and confined itself to meking the
greatest -possible use of the limited range of action afforded by the
new terms of reference. o

Mr, MASANT cculd see no advantage in continuing the neneral
debate on the ecop'e of +the Sub-Camisslonts new texms of reference.
The best method of discovering the extent and limits of those terms ‘
would be to pass on to the exa.mina.tion of concrete proposals to set
up machinery by which the Sub~Comission would be enabled to perform
148 functions. _

Mr, Daniels? prop‘ose.l contained nofhing which wa.s contra.ry'to the ‘
Sub-Commissionts terms of reference. It vas perfectly legitimate for
the committee on petiticns teo réquest the infoimal co-operation of '
States in the preliminary stages of the investigation of a petition,
That would be no more then a gesture of good falth on the part of a ‘
group of experts, which was well within the competence of the Sub-Commiesion.
The danger that the Governments might refuse such co-operation had, in
his opinion, been exa.ggerated. In point 'of fa,ot m'or'e Governments than )
wa.g a.ntioipated would Dbe prepared to accord suoh collaboration. In any
casge, the last paragraph of the proposal provided. that a Gov‘ernment
could refuse to supply :Lnformation on the grounds the.t & matter
esaentially within its damestic Jurisdiction was 1nvolved and that
in such a case the committes should merely report that fact and await
guidance from the Sub- Commission, |

 Ho would not at that stage go into the details of the propoeal o
which, he thought, could be improved in certain placég; but it aid, in
his opinion, make a positive contribution, the more noteworthy in yiew of
the diffidencé of which other orgsns of the United Nations had given
evidence in that field, The members of the Sub-Cammission were experte .
their decisions in no way bound their Govérnments; they could make
innovations, ' |

Mr. SHAFAQ supported Mr, Daniels' pronoeal in principle.
He suggested, however, the deletion of the last part of the sécond sentence
in paragraph 2 beginning with the words wyrith aw thor jzation to regquest...%..
The Sub-Cammission could confine iteelf to indicating that the camuities
would be insi:ruoted to examine the question. ~ The committee oould always
'request the State concerned to. supply certain infomation, withont -

' neoesearily being specifically authorized to do sos
[Miss ZUNG
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Miss ZUI\TG (Commission on the Status of Women) reminded the Sube- _
 Comission that discrinﬁnation against women wag still practised in meny -
countries. 'At‘ 1ts recent semsion in Beirut, the Commission on the Status
of Wanen had made a number of recommendations in that connexion, although
fully aware that same of them could not yet be adopted. Such recomnenda tions
had been made with reference to political, econamic, social and cultural
rights. | | ‘

It seemed to her that the Sub-Camission could, in the same WAy,

do pioneer work without considering the reactions of the Govermnments,
By influencing public opinion the Sub~Commissionts recommendations would
~ achieve the desired results in the lomg run, The Sub-Camnission could
draw up questionmaires in addition to making recommendations. Aé for
‘the cormittee on petitions proposed by Mr. Daniels, while maintaining
contact with the United Nations Secretariat it would be working outside
the Orgenization and could thus, in her 6pinion, address the Govermments
informally, | ‘

M. CBANG thought that the guestions reised by the Sub-Camnissionts
new temms. of fe:f‘erence‘ could be examined in their general aspect or in
relation to a concrete propoéé.l. The latter method would be preferable
in view of the uncertainty cntertained by a number of members with regard
to the exact scope of the contemplated studies, When the Sub-Commission |
had completed its examination of Mr.‘Da.nielsf proposal, it might perhaps.
be able to acquire & more definite idea of the scope of its terms of

reference.

- Mr, SPANIEN thought that the Chairmen was. right in directing the
Bub-Camissionts attention towards an analysis of the scope and limits '
of the terms of reference giiren to it, but it would be as well to '
combine such an analysis with the study of concrete cases.

The Sub~Coammissionts decision on Mr, Danlelst proposal, for example,
would depend to a great extent on its idea of its terms of reference and

of the limits of its competence., It was not too late , therefore, for
the Sub-Camiission t¢ assess what it had gained =-or lost -~in acquiring.
its new terms of reference, '

- He did not agree with Mr. Meneses Pallares that the new terms of
reference were much more restricted than the previous ones. A comparison
of the two texts would clearly show that the Sub-Camission had initially
been called upon only to settle urgent problems and had therefore been
temporary in character, The new terms of reference adopted by the
Commissiocn on Human Rights on 16 May 1949 made the Sub-Commission a permanent
:Lnst‘itution which dealt not only with urgent problems , but also with long-
tern studies. The Sub-Canmission could thenceforth deal fully and, ag it
were, ind.ependently with the problems entrusted to 1%, '

‘ ‘ - [Tt was

’
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It was perfectly true that %};é States Mbmbera of 'the United Netione
wers jealoug of their &overci@uﬁm But the Bub-Commission should not
be diemayed; 1ts objective was brecisely t¢ make recomwendations and to
propose changes vwherever they were negesgaxy, Naturally, it muet not
propoce derogations from the provieions of the Charter, but it wae its
duty to recommend any changes compatible with thoss proviaions.

He did not agree that the Sub-Commission waa incapeble of doing any
uesful work, as Mr. Meneses Pallares had hintsd. When the Genersl Asseinbiy
had dealt with the question of minorities (resclution 217 (IXI) ¢)
it had decided that the problem was too complex and difficult to be
settled without consulting the Economic and Social Council, the Commisgion
on Human Righte and the Sub-Commiesion on the Prevention of Dlscrimlnation,'
°nd the Protection of Minorities. The fagt that the Assembly had
menvioned the SubeCommission explicitly showed thet the lattar had in fac¢t
a part to play.

He ceme next to the guestiopn of petitions. In hié opinion, the
state of affalrs in thet fleld was intolsreble. Resolution 75 (V) of the
Economic and Socisl Council vhich established wethods for handling
petitions, condemned the Commlasion on Human Righte, and hence the
Sub-Commission, to absolute impotence.

In the report he had drawn up for the purpose of bringing that
gltuation to an end, the Secretary-General proposed inter alia that a
distinctlon should be made between the various communications sddressed
to the organs concerned. Although that step vas accepted In ltself,
howsever, it was not altogether resssuring, since at the seme time the
Secretary-General eseeméd to prepoee certaln restrictlons on the povers
of the Commiseion on Humen Righte end on the SubeCommission with regard
to petitions. .

The Secretary-General maid in his report that it would be possible to
instltute a nev system of provisions for the handling of petitions aftc;

the adoption of the Covenant on Humen Righte which was being considered

by the Commission on Humenm Righte. At the eame time, he explained that

such & syetem would only mpply te the States which hed ﬂigneq end

ratified the Covenent.
The situstion vas therefore as follows:
S5 ‘. vmigslon was not entitled to exawineg petitions.

A e h
on Humen .. ..+« gave it that power, it would only be eble to evrmedna it
A et pant and would

for the time being, the
When the Covenent

in reepect of thoew .-untries which had s3m~7
have to continue to conxu" vn wranlntion 75 (V) with regerd to petitions

~eming from other countries. :
DR / Be coneidered



Cp/on. b fEup.2 /R 22
sl oo/

Be considex-ed that even if thySub-CommiBsion wore only to succeed
in remedyiﬁg that etate of affairs, it would not have wasted its time.
He would not therefore oppose Mb bantels! proposal. The pfopQ«sal
could form pert of the list of deméhda which the SubeCommisslon would
be sble to submit at the end of {ts work.

For the time being, the Sub-Commission must teke into acceunt the
limitations iﬁposed on it. It must begin by esteblishing wethods,
& programme and a plen of work which would eanable it subsequently to
drew up & lipt of groups of 'human baings which could claim winority
status., In thet connexion, he recalled the recently mdopted
Universal Declaration of Humen Rights end said that he hed been
extremely plessed to see a referpnoe in Mr, Deniels' dreft resolutiep
(B/cN.4/Sub.2/43) to the winority rights set farth in the draft Covenant
cn Humsn Rights. The Covenant was of great importance, for in
slgning sn ipstrument of that kind, States would be undertaking to
respect those rights. |

‘If, among the communiomtione it received, the Sub-Commission found
pétitiona showing that vminor‘it.y rights hed been violated, 1t must not
- hegitate to say o #nd o recommend any ﬁseful megeures.,

Mr., DANIELS wished to explein that his proposal did not constitute

u out and dried plam of action apd that it ceuld be amended if necessary.

The queetion which hed to be settled immedlately was cne of
pr;nciple which was not connected with the deteils of his proposal.
It must ba decided whether the Sub-Commigsion was to undertake creative
work or whether it was to withdraw into the attitude of "timidity"
already mentioned. |

He himpelf oonsidered thet the Sub-Commiselion should take active eteps.
There would bs no risk of ite teking the wrong path, for above 1t '
there wete nationalist jJurists amd diplomate who would lead 1t back
ta the right path, should 1t go astray. It wust adopt re.commendations »
insiet wpon those »ecommendations ‘be'ing implemented, and fight ageinst |
the "timldity" which was hindering the work of the higher organs of
the United Nations.

] Mr. McNAMARA
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Mr. McNAMARA firmly sunported Mr: Dgniels' proposal. The only
reproach he would be tempted to meke was thet it wae not strong enough
in certain respects.,  Thus, under the terms of the proposal, only
States, United Nations organs and specislized agencies would be
authorized to subwit petitione to the Sub-Commission. That right
should be extended to the non-governmental crganizations, which were the
moat importent source of information on minority rights.

HEe approved the provisions regarding the delegation of certain
powers to the Secretary-General and co~opération with the Secretariat;
those provisions would help to ensure the continuity of the
Sub-Commission's work. ' '

He did not share Mr. Nisgot's fears regarding the proposal. In his
viev, it presented no danger; all that the proposed committee would be
authorized to do would be to esk Goveérnments to supply information‘and
to off'er them i1ts unofficlal assistance. Moraover, according to the
ond of paragraph 2, petitions would be examined privately, thus
pafeguarding Governments which for reasone of prestige did not wish to
divulge certain facts regarding the position of minorities. Tastly,
paragraph 4 of the proposal supplied all the necessary agsurances to
Governments which were jealous of thelr national. sovereignty.

He thought that those gusrantees sven went so far as to weaken the
effect of the pronosal as a whola. Nevertheless, he wae ready to
support the provosal,because he considered that by adopting it, the

Sub~-Commisgicn would have taken an important step 1n 1ts work.

Mr. BORISOV said that he was about to hend the Becretariat the
Russian text of his proposals regarding the treatment of minorities,
80 that they could be translated and distributed to the members of the

Sub~Commisaion.

Mr. SHAFAQ noted, in reply to Mr. McNamare, that the Sub-Commission's
task was to undertake studics and formulate recommendations, There wag
now &8 proposal that it should enter into relations with Governments.

Such a course was contrary to ite terms of referenca.

The meeting rose &t 1.10 p.in.






