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REPORT OF THE COMMISSION ON HUMAN RIGHTS

Federal and Colonial Clauses

Report by the Secretary-General

i. - The present report is submitted in regponse to a request made by the
Commission on Human Rights for Y;a report on Articles 24 anﬁ 25 dealing with the
legal aspects of the preVious acticns which have been takén by the United
Nations and its specialized agencies inbthis connection" (E/168L, para.26).

~ Articles 24 and 25 referred to in this request are usually called the Federal
Clause and the Colonial Clause respectively. In the present text of the draft
Covenant they have been re-numbered so that the Federal Clause may be found in
Article 43 (previously Article 24) and the Colonial Clause in Article 4k (pre-
viously Article 25)‘(E/168l, Armex I, pp. 56 ££., 59 ££.).

2. In preparing this report, the Secretary-General was guided by the discus-
sion which took place in ths Commission at the time it decided to make the
request for a report. On that occasion the Chairman of the Commission and ‘the
representative of Urugvay, who originally proposed this report, agreed that the
report should be limited to the precedents and practice of the United Nations
(E/CN.L/SR.17, pars. 133-138).

3. Accordingly, the Seéretary—General has assumed that the report should deal

with the discussions and decisions taken in United Nations bodies as well as

the actual texts contained in conventions, but that it should not attempt to
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consider their legal and political implications.

4. The report which follows is divided into the following sectiens:

Part I -~ Federal Clause

A.

B.

The Federal Clause in the Constitution of the International
Labour Organisation;

Consideration by the General Assembly of a Federal Clause for
the Convention on the Suppression of the Traffic in Persons
and of the Exploitation of the Prostitution of Others;

Consideration by the Humen Righté Commission of a Federal Clause
for the draft Covenant on Human Rights.

Part IT - Colonial (lause

A.

B.

Texts of Colonial Clauses contained in Conventions adopted by
United Nations bedies;

Conventions which do not contain Colonial Clauses or which
expressly require automatic application to dependent territories.

Clauses relating to dependent territories in the Constitution of
the International Labour Organisation.

Summary of discussions in the General Assembly regarding the
Colenial Clause.

References to the discussions of the Colonial Clause in connec-
tion with the draft Covenant on Human Rights. '

~Part I - The Federal Clause

5. Unlike the Colonial Clause, the Federal Clause has not been included in

any of the Conventions adopted or approved by the General Assembly thus far.

The only international Convention within the framework of the United Nations
which to our knowledge has the Federal Clause is the Constitution of the

International Labour Organisation of 1946. There have, however, been propo-

sals for Federal Clauses made in connection with two Conventions considered by

United Nations bodies, to wit, the Convention for the Suppression of the Traffiec

in Persons and of the Exploitation of the Prostitution of Others, and the draft

Covenant on Human Rights.



E/1721
page 3

Accordingly, this part of the report will Have the following sections:

(a) The Federal Clause in the Constitution of the International
Labour Organisation; '

(b) Consideration by.the General Assembly of a Federal Clause for
- the Convention on the Suppression of the Traffic in Persons
and of the Exploitation of the Prostitution of Others;

(¢) Consideration by the Drafting Committee of the Human Rights
Comission of a Federal Clause for the draft Covenant on
Human Rights.

A. The Federal Clause in the Constitution of the Internationsl
Labour Organisation

6. The preSent Constitution of the Internationa1 Labour Organisaiién'includes
a Pederal Clause in paragraph 7 of Article 19. This clause relates to the
obligation of members in respect of Conventions and Recommendations intended
for ratification or legislative enactment.b In order to uhderétand the appli-
cation of the Federal Clause, it is necessary to consider the'systEm of Conven-
tions and Recommendations provided for in the Internaﬁional Labour Organisation

Constitution.

7. Under the International Labour Organisation Constitution, internationdl
labour standards are formulated in Conventions and Recommendations which members
of the Organisation are u~der a éonstitutional obligation to refer to the
competent national authorities with é,view to their éffective implementation,
Such Conventions and Recommendations are not binding upoh members merely by
virtue of their adoption by the Conference, but the adoption of the Conventions
. and Recommendations does place all members of the Ofganisation under a desinite
1egal obligation to take certain action, the obiﬁct of which is to make more
probable the ratification of the Conventions and the application of the Recom-

mendations.

n 8. Specifically, the International Labour Organisation Constitution requires
. every member to submit Conventions and Recommendations to the competent national
authorities; moreover, such members are required to inform the Director-General

of the measures taken in accordance with this obligation and to give particulars
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of the authorities regarded as competent, and of the action taken by them.

If a Convention fails to obtain the consent of the‘competent authorities, no

- further obligation rests upon'the member, except that it shall report at appro-
~ priate intervals the p051tlon of its law and practice in regard to the matters

dealt with in the Convention, showing the extent to which effect has been given,
or is proposed to be given, to the provisions of the Convention. A similar
provision imposes an obligation to reportiin'cases where ‘Récommendations are

not made effective.

9. Following thesé provisions, paragraph 7 of Article 19 states that "in the
case of a Federal State, the following prov151ons shall apply

(a) in respect of Conventlons and Recommsndations ‘which the federal
Government regards as appropriate under its constitutional system
for federal action, the obligations of the federal State shall be

. the same as those of Members whlch are not federal States;

(b) in respect of Conventions and Recommendatlons whlchthe federal
~ Goverrment regards as '=ppropr1ate under its constitutional system,
in whole or in part, for action by the constituent States, pro-
vinces, or cantons rather than for federal action, the federal
Government shall-- ' :

(1) make, in dccordance with its Constitution and the Constitution .-
of the States, proviaces or cantons concerned effective
arrangements for the reference of such Conventions and Recom-
mendations not later than eighteen months from the closing of
the session of the Conference to the appropriate federal,

State, provincial or cantonal authorltles for the enactment of
legislation or other uCulOﬂ,

(11) arrange, subject tO‘the,concurrence of the State, provincisl

: ‘or cantonal Governments concerned,- for periodical consultations
between the federal and the State, provinecial or cantonal
authorities with a view to promoting within the federal State
co-ordifiated actioff to give effect to the provisions of such
Conventions and Recommendations; :

(iii) inform the. DirectorwGeneral of the International Labour Office
of the measures taken in accordance with this Article %o bring
such Conventions and Recommendations before the appropriate
federal, State, prov1n01al or cantonal authorities regarded as
appropriate and of the’ actlon taken by them; -
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(iv) 1in respect of each such Convention which it has not ratified,
report to the Director-General of the International Labour
Office, at appropriate intervals as requested by the Governing
Body, the position of the law and practice of the federation
and its constituent States, provinces or cantons in regard to
the Convention, showing the extent to which effect has been
given, or is proposed to be given, to any of the provisions of
the Convention by legislation, administrative action, collective
agreement, or otherwise; :

(v) 4in respect of each such Recommendation, report to the Director-

‘ " General of the International Labour Office, at appropriate
intervals as requested by the Governing Body, the position of
the law and practice of the federation and its constituent
States, provinces or cantons in regard to the Recommendation,
showing the extent to which effect has been given,or is proposed
to be given, to the provisions of the Recommendatlon and such
modifications of these provisions as have been found or may be
found necessary in adopting or applying them.

10. It should be noted that this clause was adopted as a substitution for
paragraph 9 of Article 19 of the original International Labour Organisation
Constitution. This paragraph merely provided that "in the case of a Federal
State the power of which to enter into Conventions an labour matters is subject
to limitatimn, it shall be in the discretion of that government to treat a
draft convention under which such limitations apply as a Recommendation only,
and the provisions of this Article with respect to Recommendations shall apply

in sich case",

11. The present text of the Federal Clause was intended to reduce somewhat
(but not eliminate) the disparity in obligations between Federal and Unitary
States. A valuable discussion of the background and reasons for this change
may be found in the I.L.O. "Report of the Conference Delegation 6n Constitu-
tional Quéstions~on_the work -f its Second Session" (International Labour
Conference, 29th Session, 1946, Report II (1), pp. 173 £f.).
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B. (Consideration by the General Assembly of a Federal Clause for the
Convention on the Suppression of the Traffic_in Persong and of the
gp]oltation of the Prostitution of Others

12. During the Fouruh 89581on of the General Assembly consideration was given
to a federal clause propoged for inclus¢on in the Convention on the uuppression
of the Traffic in Persons and of the Exploitation of the Proastitution of Others.
The Federal Clause in question was originally proposed by the United States of
America (A/C.3/1..13, p.3). It was subsequent.ly referred by the Third Committee
to the Sixth Committee for consideration and study (A/C.6/L.66, p.5). The
Sixth Committee established a sub-committee to consider this and other legal
questions and the sub-committee in turn appointed-a working group to consider
the problems involved. In the coursv of the consideration of the article by
the working group, the United States accepted certain amendments proposed by
France; . as a result, the Article considefed‘by the working group.réad as

follows (lhe French am°ndments being under 1ned),

"In the case of a federal State or non-unitary Shtate the following pro-
visions shall apply: '

"(a) With respect to any srticles of this Conventicn which are
determined in accordance with the counstitubional processes of
that State to be appropriate in whole or in part for federal
action, the obligations of the federal governmeut shall to
this extent be the same as those of parties wnich are not
federal states; '

"(b) In respect of articlés whichare determined in accordance with

' the constitutional processes of that State to be appropriate
1n wh01@ or in part for actlon by the COnStiuH“hb suabes, pro-
brlng such artlcles,_:giﬁrkavovrable recmmnepdutwop o the
notice of the appropriate authorities of the : t@t*s, provinces.

or cantons a% the earliest possible moment." (A4/C.6/1.88 sec,II)

- The working group in i%s Repert on this new ariicle set out its position in the

following terms:

"fhe working group discussed this Article but somcludsd thab the
guestion of principle vresented chould be referred withovt sny recormenda-
tion to ine Sub-fommittee. The reasons for and against this Article can
ve stated briefly. The Articie has been proposed in order to meet
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a difficulty faced by those federal States under whose constituticnal
systeme it is considered proper that the subject matter of the Convention
be left to the constituent parts of the federal State. Such federal
States, it is said, cannot or will not become parties to a Convention of
this kind if the Federal Goverament is required to undertake all of the
obligations of the Convention including those obligations deemed appro-
priate for local action. On tae other side, it is noted that the Article
would enable a federal State to become a party to the Convention without
assuming all of the obligations undertaken by the other parties to the
Convention, and it is maintained that an international Convention should
not permit certain States to be placed in a prlvileged position because of
their 3pec1al constitutional features or govermmenial structure.m*

13. In the Report of the Sub Co‘mlLuee to the Sixth Committee, Part II (A/C 6/
L.88, page 5) it was stated that the Sub-Committee had not anpted a reccmmenda-
tion with respect to the proposed federal state clause and had merely decided to

refer the clause to the Sixth Committes for its consideration.

14 At its 201st méeting of the Sixth Committee, the Chairman opened the diSa
cussion on the Sub-Committee's Report, Part IT (Official Records of the General
Assembly, Fourth Sess., Sixth Committee, <Clst M@@t¢nﬂ, paragraph 83). The
positions taken by several of tlhe delegations in regard to the Federal Clause

are set forth in some detail below.

15. The representative of the Urited Shates explained his wreasons for favouring
& Federal Clause, as follows: '

"that in his country the guesticns coversd by the convenbion under
discussion were in many respects within the competence of the legismative
organs of the federated ctuﬁesn" The Federal Government certainly exercised
a large measure of conbrol over the traffic in persons, bub not complete
control in so far as it involved the berritories of several federated or
sovereign States. Bubt it could nob claim t¢ exercise such ceantrol in all
legislative or administrative questions, The Federal Government could not
dictate to the Governments of the wvarious federated States the course of
action they should take in the matter,. Before the United S$tates could
sign the convention, therefore, its obligations must be clearly defined,
-when those obligatiocns affected matters which were within the competence of
the federated Governments and not within that of the central authur,ﬁy".
(pafagraph,Sh)**
¥* »The rep0¢t of fhb WO¢L1ng Group to the Sub-Commitise was nrot glven a

document number
%  Thic d“agraph reference and the others which follow are to the O0fficial

Records of Lhe General fasembly, Fomith Saseirn, Sixth Commititee, 201st

meeting.
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He supported the inelusion of the phrase "mon-upitary States" and said that

similar problems vould arise in such States as in Federal States. He referred

to the fact that the Constitution of the ILO expressly provided for problems of
a similar nature and then dealt with various criticisms of the clause as follows:

- "Three main criticisms of the clause affecting federated or non-
unitary States could be foreseen, First, it might be said that under
international law it was indispensable that States should not be able to
adduce their domestic legislations as an excuse for fallure to carry out
their international obligations. That, however, was precisely the reason
why the clause in question was necessary., The United States did not
promise what it could not perform, and the United Stdtes delegation wished
to state in advance that there were fields in which the voluntary promulga-
tion of legislative texts by the federated States was indispensable. ’

"7t would alsc be objected that the obligations assumed were not
reciprocal. A unitary State could promise everything unconditionally.
A non-unitary or federal State could engage itself only to the extent to
which its constitution allowed it to do so. That argument was not alto-
gether illogical, but it must not be forgotten that the objective was a
method of remedying the evil which the convention scught to combat. In
the opinion of the United States delegaticn, the federal clause, by guaran-
teeing certain action on the part of the central Goverrnment and encouraging
the progressive adoption of local reforms, constituted a more useful
instrument than would be provided by a mere automatic execution clause, the
inclusion of which would result in preventing certain States from partici~
oating in international action in that field.

"Lastly, it might be objected that the text did not stipulate in
detail which provisions of the sonvention would be applied by the central
or federal Government, and which would be the subject of recommendations to
the federated States or local Governments, so that the unitary States would
not know from the beginning what ebligations the non-unitary States had
assumed. In the case of the United States, whose legislative provisions
were well known, the main role and obligations of the federal Goverrnment
would hardly leave room for doubt., The recommendations to the federated
States and the measures taken by their legislative organs would be published
and form the subject of a repert. Theére would be doubtful cases, but that
was in the nature of things, as those who were familiar with the conditions
of legal development knew very well. Nobody could expect any Government
to venture to predict the precise limits and evolution of such a future
development. If a Govermment were asked to do that, the danger would be
incurred of restricting the field of federal action. In other words, they
would be acting against the very intentions of the convention." (para-

graphs 87-89)
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16. The delegate of the USSR then recalled:

"that neither the convention on genocide nor anyyof‘thé other conven-
tions concluded under United Nations auspices contained a clause of the
kind proposed by the delegations of the United States and France.V

He then said that:

"In the opinion of the USSR delegation, thatws sufficient reason for
refusing to insert such a clause in the conventlon under consideration by

the Committee," (paragraph 91)

¥
' The-delegate of the USSR felt that whilst a federal clause might be suit~
able for a Convention relating to economic questions, a Convention of the
particular type under discussion was nst so understandable. (paragraphs 92-94).
Mr. Koretsky then recalled:
“that the United States delegation had not proposed the insertion of

a federal clause in the convention on genocide. He hoped that it would
not press for its inclusion in the convention under consideration."

(paragraph 95)
17. The French delegate then set out the reasons why the term "non-unitary
State" had been included explaining that, owing to the extremely complex consti-
tutional political system of France and its Territories, a clause of the type
proposed was necesséry for the application of the Convention (paragrapﬁs 96-101)
throughout the French Union,

18. The Canadian delegate, who also supported the proposed clause; referred in
particular to the complex problem of the implementation of international obliga-
tlons which presented itself in Federal States, and the experience in this matter
which had led to the revision of the ILO Comstitution in 1946. He said that the
Pederal Clause contained in that Constitution, namely Article 19, paragraph 7, '
was the basis for the present clause before the Committee (paragraphs 102 to 106)
and that: '

"The Canadian delegation's support for the inclusion of the federal
clause proposed by the United States and France was therefore primarily
based not on Canada'’s constitutional requirements in that particular case,
but on the hope that the clause would serve as a precedent for other social

or humanitarian conventions now being prepared, and especially for the draft
covenant on human rights. For constitutional reasons, the inclusion of such
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a clause in the covenant would be of great importance to Canpda as well
as to other federal States." (paragraph 107)

19. Then the USSR delegate in reference to the stand taken by the French
delegation said that:

"The Third Committee had already rejected the colonial clause, which
was designed to meet situations no less complex than those to be covered
by the federal clause. It would be strange, to sey :the least, if. the one
were replaced by the other, and if the federal clause were to play the part”
originally assigned to the colonial clause, namely, to create obstatles
to the application of the convention in certain parts of non-unitary
States." (paragraph 116)

He then said that for these reasons the USSR asked the Committee to reject the
Federal Clause. Both the delegates of Cuba and Australia felt that the
proposed clause did not offer sufficient guarantees for unitary States against

possible abuses by federal Statese.

20. At the 202nd meeting the delegate of Poland opposed the clause on the ground
that it would be a reintroduction of the Colonial Clause which had alreedy been
rejected by the Third Committee, in a substitute form. In his view to include
the Federal Clause would be equivalent to the reintroduction of the Colonial
Clause with all itsvimplicatiOnéu (paragraphs 2 through 5)¥

21. The United Kingdom delegate felt that it was inconsistent to include a
Federal Clavse in the Convention and yet to exclude the Colonial Clause. He
preferred the inclusion of a Colonial Clause as originally'proposedvin the draft

convention submitted to the Third Committee; but this having been eliminated,

he would support the Federal Clause on the basis that the United Kingdom wouldi
consider itself as a non-unitary State. (paragraphs ll~¢6) L

22. On the other hend, the USSR delegate said that in view of the sﬁppréssiéh

.6f the Colonial Application Clause by the Third Committee, it was necessary “to
“reject the Federal Clause. ' '

"While he realized that the Govermments of federal States could not’
~accept the convention without first consulting the constituent. States, he
‘felt that it would be better for those Govermments to take all the
‘preliminary steps first end to accopt the convention only when they were
able to. accept al’ the obligations 1mposed by it." :

ameene,

¥ These paragraph references and those uwhich fo]low are to the Off1c1a1

Records of - the General Asseﬂbly, Fourth 89881on, Sixth Committee, 202nd meeting.
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He wished to make it clear, however, that:

he had not intended any reflection upon the system of federal States{
the working of that system, however, should be taken into account and
federal States should not adhere to the convention until all the
- constituent States had taken the necessary preliminary abtion«"

(paragraphs 17 o 19) :
23.. The Argentine representati&es said inter alia that he recognized the need .
for & Federal Clause on the part of .some federsl States, but on the other hand
was opposed to the interpretation of such a Clause as constituting a Colonial

© Clause as well., (Paragrﬁphs 29-39)

‘24. At the 203rd meetlng a joint amendment by India, Australla and Argentina
wag put forward such that the proposcd article would read as follows:

"In the case of a federal State, the following provisions shall apply:

"(a) In respect of each article of this Convention whose implementation
is considered by the federal Sitate to be appropriate wholly or partly for
federal action or central goverrment action, the obligations of federal or
central government shall to. this extent be the same as those of Parties
which are non-federal States.

1(b) In respect of each airticle of this Convention whose implementation
is considered by the federal State to be wholly‘or partly within the
jurisdiction of a unit of the federal State (whether designated as states,
provinces or cantons), the federal Govermment concerned shall bring this to
the knowledge of the competent authcrities of that unit end will recommend
its adoption." (4/C.6/L.97}-

25, ‘The further discussion which procceded in tho Committee after the
introduction of this amendment centred around questions of procedure, particularly
- as to whether the Committee was competent to discuss the question of the Colonial
Cleuse and the problem of the Federal Clzuse. It declded the former negatively
and the latter affirmatively. ‘Then the Commitiee decided in favour of the
inclusion of the Federal State Clause by 13 votes to 12, with 11 abstentions

(par. 60, 203rd meeting). However, the Committee subsequently rejected both

the joint Argentine MigiinT3rn:Tndian proposa’l end the original United States

and French proposal (pare. 75, 76, 203rd meeting). Consequently, no Federal

Clause was sent to the Third Comniitec.
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26. The subject of the Federal Clause was discussed briefly by the Third
Committee after it had received the report of the Sixth Committee. The
representative of France raised the'question,‘calling attention to the fact that
the Sixth Committee had decided to include a Federal Clause, but had rejected
the speéific proposals presented to the Committee. Several delegates objécted
to consideration of the question on procedural grounds stating that it was too
late for the Committee to consider a new proposal. The Cormmittee then decided
that the proposal of the French delegate was not in order (Off. Rec. of the
General Assembly, Fourth Session, Third Committee, 269th meeting, par. 28).

C. Consideration by the Human Rights Commission of a Federal Clause
for the draft Covenant on Human Rights

27, In order to complete the discussion of the Federal Clause within the
United Nations, it is necessary to refer briefly to the history of this Clause,

in conneiion with the draft Covenant on Human Rights.

28, The proposal to include a Federal Clause in the draft Covenant was made
first by the representative of the United States to the "Working Group on the
"Convention on Human Rights" which met during the second session of the.
Commission on Human Rights in December 1947 (E/CN.A/KC.B/SROS, 10 December 1947).
The United States draft was eamended by a Lebanese proposal to add to the second
paragraph the words "with a favourable recommendétion". The Clause was then
adopted by the Working Group and subsequently embodied in the draft Covenant
considered by the Second Session of the Commission on Human Rights (E/600, Anmex
B, Article 24 of the draft Covenant).

29. The Federal Clause (now Article 24) was next considered by the Drafting
Committee of the Commission at its session in May 1948 (E/CN. /AC1/SR.34),
end was included in the draft International Covénant submitted to fhe Third
Session of the Cormission on Human Rights (E/CN../95, Annex B, Article 24)e -
This was in turn forwarded to the Council by the Commission (E/800). =

30. Further discussion of the Federal Clause took place during the Fifth Session
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of the Conmission on Human Rights held im June 1949. The Commission had beforc
it at that time an Indian proposal concerning’the same article (E/CNW4/240) and |
an amended text of sub-paragraph (a), "i)roposrad by the United States (E/CN.4/225).
There was also a text prbposed by the United Kingdom for the second sub-paragraph
of the Article (B/CN../320). During the discussion, thé Commission recelved an
explanation of the réasons for the proposed Federal Clause by the Chairman
specking aé the representative 6f the United States. After further discussion,
the Commission voted to forward the originel draft of the Article, together with
amondments and the record of the discussion, to the Governments (E/CN.4/SR.129).
The corments of the Governments following‘the submission of this text may be found
in the Report of the Sixth Session of the Commission on Human Rights in

connexion with Article 43 (E/1681, fmmex 1).

31. The amendments to the Federal Clause proposed at the Sixth Session of the
Cormiseion will also be found in E/1681 in connexion with Article 43.
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Part II. The Colonial Clausc¥*

Introduction

32. The question of the application of conventions to dependent territories has
boen the subject of protracted discussions within the United Nationé, and
provisions in this respect have been included in a number of conventions

adopted by United Nations bodies. [fccordingly this part consists of a survey
of the United Nations practice (Sections A, B and C) and discussions (Section D)
regarding the Colonial Clause; and also a note ccntaining the referencés to the
discussions of the clause in connexion with the Draft Covenant on Human Rights
(Section E). ' -

33. With respect to the United Nations practice, this survey covers the
conventions and protocols approved by the General Assembly, or drafted by United
Nations organs and conferences, or contained in the constitutions of specialized

agencies.

34 . This part is divided into the following sections:

A, Toxts of Colonial Clauses contained in Conventions adopted by United

Nations bodicse These clauses, undcr £l1 of which a discretionary

power is given to metropolitan States with regard to the application

" of conventions to dependent territories, are subdivided as follows:

(1) Colonial Clauses providing for optional application of the

convention fb territories for the conduct of whose foreign

relations the Contracting States are respongible. Under this
type of clause a convention does not apply to non-self-governing
torritories unless the metropolitan State exercises its power

to extend the application of the Convention to all or any of

such territoriese.

LAlthough under this clause Contracting States are under no

* For the purpose of this report by Colonial Clause is meant a clause giving a
State the option to extend or not to extend the application of a convention
or other international instrument of which it is a party to all or any of the
territories for the conduct of whose forelgn relations that State is responsible.
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obligation to apply the convention to their dependent terrifories,
it should. be. observed that, as a compromise betweén those in favour
bf the Colonidl Clause and those Opposing it, some conventions,
Z‘.g. the Draft Convention on the Internat o al Transmission of
‘News and the nght of Correctlon (Sectlon A the Draft Convention
,relatlng to the Status of Refugees (Sectlon g/?é), the Convention on
“'Road Traffic (Section : },1017 1nolude prov1s1on§:whereby Contracting
States have undertaken to take as soon as possible the necessary
*~steps.ih order to extend the applicétioh of such'Qonvéntions to the
territories for the international relatioﬁs of which those States
are respoﬁsiblé'Subject; ﬁhéré necessary for conéti%ufional reasons,
to the cohsent of the'Governments of sﬁch territories, Furthermore,
on severul occ131ons the Gener al Assembly has adopted resolutions
urglng Contractlng ‘States to extend the appllcatlon of conventions
to dependent territories and 1f that is not done, to explaln the
- reasons for not meklnv such actlon (e. ge . General Asgembly resolution
211(11T) Approv1ng the Protocol Bringing under Internatlonal Control
"Drugs Out31de the Scope of the Convention of 13 July 1931 General
' : Assembly resolutlon 277(III)C approv1ng the Draft Convention on the
'Internatlonal Transn1551on of News and the Right of Correction, A
51m11ur recommendatlon, Qlthough the formulutlon is somewhat
'dlfferent is also contained in General Assembly resolution 260(111)0
w1th respect to the Convention on the Prevention and Punishment of

the Crime of Gen001de)

[N

i?(§) Colonia1 Clauses providing,fot optional exclusion from the application

of tge'Con#oﬁ£ion of territories for the conduct of whose foreign

relations the Contracting States are responsible, ~ Under this type

of clause a Convention applies to non-self-governing territories
unless the metropolitan State exercises its power to ex¢lude from -

’ ﬁho’éﬁblioationvofﬁthe'Qonvention all or any of such territories.

e A e —




E/1721
page 16

B. Conventions which do not contain Golonial Clamses or which: expressly

require automatic application to dépendent Territories. This section,
which deals with conventions in which no diserctbionary power is given

to metropolitan States with regard to the: application of such
conventions to dependent territories, 1s subdivided as follows:

(1)

Conventions which do not contain any reference with respect
to_their application to dependent territorfes. In this

* comnection it may be noted that the 1921 Convention for the

Suppression of the Traffic in Women and Children, the 1933
Convention for the Suppression of the Traffic of Women of Full
Age, and the 1923 Convention for the Suppression of the
Circulation of and Traffic in Obscone Publications {see
Section B (1), 2 end 3) originally contained Colonial Clauses
enabling Contracting States to exclude dependent territories.

_fron the scope of the Conventions. These clauses were deleted
. by the General Assembly vhen the functions relating to these

Conventions werc transferred to the United Nations and the
Conventions were amended by the Protocols approved by General

. Assembly resolution 126(III). The discussion in the General

Assembly revenls that the representatives parficipating in the

_debate considered that the. deletion of the Colonial Clauses

,-meant that the Conventions would apply to all territories for
which the Contracting States had internationel responsibilitye

(See surmary of discussion in Section D, paragraph 38 (a) below).
Conventions reguirigg uncondigional apglication to terrltories

"~ for whieh Contracting Stat s ‘have international. megponsib .

Under this type of Gonvention it is specifically provided that
dependent territories are included w1thin the scope of the
Convention.

C. Q;auseg relating to_dependent territories.in the Constitution of the
Interpational Labour Organisation. No provision is made in the ILO

Constitution with regerd to its application to dependent territories
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of Member States, and therefore in this respect the ILO Gonstitu?ion should

be included within Section B above. However, an elaborate clause regulates
the application of Conventions ratified by Members to the non-metropolitan
territories fer whose international relations they are regponsible.¥*  Although
the prineciple of the non—bptiohal application of Conventions to such
territories is enunciated, exceptions and SPecial provisions are made in
consideration of local conditions and where the subject matter is within the
self-governing powers of the territory. Thus the method adopted in the TI0O
Constitution with respect to dependent territories may be considered es

intermediate between Section A and Section B.

D. Summary of discussious in the Genersl Assembly regarding the Colonial Clause.

This summary is not intended to be exhaustive, and is limited to the main
considerations put forth by representatives of the various Member Goverrments

- in support or against the Colonial Clause.

E. References to the discussions of the Colonial Clause in connexion with the

Draft Covenant on Human Rights. This is intended to provide a guide to the
discussions of the Colonial Clause which took place within the United Nations

in connexion with the Draft Convention on Human Rights.

* See discussion of the system of Conventions under the ILO Constitution in
Part I, paragraphs 7 and 8 above. '
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‘ SECTION A

35, Texts of Colonial Clauses contalned in Gonventions adopted bv Unlted Nations bodies

(1) Colonlal Clauses prov1d1np for Optlonal Appllcation of tho Cnnventlon

 to Territories for the conduct of whose forelgn relations the Contractlng

States are Respons_lblec

Gonvention | o : T@Xt‘of Clause

1. Protocol Brlnglng Under Inter- Articlgﬂ§:

national Control Drugs_Out31de
the Scoée of the Convention of
13 July.1931 for Limiting the.
Manufacture and Regulating the
Distribtution of Narcotic Drugs,

lny State may, at the time of
signature or the deposit of its
formal instrument of acceptance or
at any time thereafter, declare by
notification addressed to.the

2s anended by the Protocol signed Secretary=-General of the United

ot Lake Success on 11 December " Nations that the present Protocol

1946. (General Assembly ?GBOIutlon“,shall extend to all or any of the
213.(111) ) territories for which it has inter=
national responsibility; and this
.Protocol shall extend to the
territory or territories named in
the notification as from the thirtieth
day after the date of receipt of
this notification by the Secretary-
" General of the United Nations.

e

A provision analogous to this type of Colonial Clause is contained in article 8
of the Constitution of the World Health Organization, whereby territories which
are not responsible for their international relations may be admitted o
Associate Members upon application made by the Member hoving responsibility for
their international relations.



2+ Protocol amending the International
Agreement for the Suppression of the

White Slave Traffic, signed at Paris

on 18 May 1904, and the International
Convention for the Suppression of
the White Slave Traffic signed at
Paris on 4 May 1910. (General
Assembly resolution 256 (III).)

£y172%
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Annex to the Protocol, Amended

"first paragraph of Lrtiecle 11 of

1910 Convention:

Should a Contracting State
desire the present Convention to

core into force in one or more of

-its colonies, possessions or areas

under consular jurisdiction, it shall
f~r this purpose noﬁify its

intention by an instrument which shall
be deposited in the archives of the
United Nations. The Secretory-
General of the United Nations shall
gend a certified copy to each of the
Contracting States and to all the
Members of the United Nations, and
shall at the sane time inform them
of the date of deposit.

Amended fifth paragraph of Article 11
of 1910 Conventions

The demunciation of the Con-
vention by cne of the Contracting
States for one or more of such
colonies, possessions or areas under
consular jurisdiction shall take place
in accordance with the forms and
conditions laid down in the first
pdragraph of the present article.

It shall take effect twelve months
after the date of deposit of the
instrument of denunciation in the

archives of the United Nations.
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3. Protocol Anending the Agreement for the  Sirdlar amendnents to Article 7 of

e

Suppression of the Circulation of
Obscene Publications signed at Paris
on 4 May 1910, ({Genersl Asserbly
resolution 256(III).)

Convention on the Prevention and
Punishnent of the Crime of Genocide.
(General Assembly resolution
260(III).)

Draft Convention on the International
Tronsmission of News and the Right
~of Correction. 1/ (General Assembly
resolution 277(ITI).)

1910 Convention, as under 2 ohove.

Iyticle XIT:

Any Contracting Party may at any
time, by notificotion addressed to
the Secretary-General of the United
Nations, extend the application of
the present Convention to all or
any of the territories for the
conduct of whose foreign
relations that Contracting Party
is responsible.

Article XVIII:

1. Any State may, at the tine of
signﬁture or at any tine
thereafter, declare by notification
addressed to the Secretary-General
of the United Nations that the
present Convention shall extend
to a1l or any of the territories
for the international relations
of which it is responsible. This
Convention shall extend to the
territory or territories named in
the notification as from the
thirtieth day after the day of
receipt by the Secretary-General
of the United Nations of this

notification,

;/ This Convention has not yet beenh opened for signature or accessione.




6. Draft Convention Relating to the
Status of Refugees.l/ (Document
E/AC .32/L.38.)
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2. Each Contracting Steote under-
takes fo‘take as soon as possible the
necessary steps in order to extend the
application of this Convention to such

territories, subject, where necessary

. for constitutional reasons, to the

consent of the Governments of such
territoriess

"3+ The Secretary-Gseneral of the
United Nations shall comwmnicate the
present Convention to the States
referred to in article XV (1) for

tronsmission to the responsible
authorities of:

(a) Any Non-Self-Governing
Territory administered by them;

(b) Any Trust Territory ad-
ministered by them;

(¢) Any othed non-metropolitan
territory for the internwiional

relations of which they are responsible.!

Article 35 contains provisions

sinilar to 5 abovee.

1/ This Convention was drafted by an Ad Hoc Cormittee of the Economic and
Social Council pursuant to Council resolution 248 B (IX). This Convention
has not yet been considered by the Council or the General Assembly.
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7 Universal Postnl Convention, signed Article 9:

on 5 July 1947 #nd entered inte
force on 1 July 1948,

Application of the Convention to
Colonies, Protectorates, etc.

1. Any Contracting Party may declare,
elther at the tinme of signing, of
ratifying, of acceding, or later, that
its acceptance of the present Convention
includes &1l its Coleries, overseas
Territories, Protecltorates or Territories
under suzerainty or under mandate, or
certain of them only. The declaration,
unless made at the time ol signing the
Convention, must be addressefl to the

Govermment of the Swiss Confederation.

2. The Convention will apply only to
the Colonies, overseas Territories,
Protectorates or Territories under
suzerainty or under nangate in the
name of which declarations have been

nade in virtue of par. ls

3. Any Contracting Party may, at any time,
forward to the Government of the Swiss
Confederatién 2 notification of the
withdrawdlfrém the Convention of any
Colony, overseas Territory, Protectorate
or Territory tnder suzersinty or under
mendate in the name of which it has made
a declaration in virtue of par. 1. This
notification will take effect one yeax
after the date of i%he receipt by the

Goverrnment of the Swiss Confuderation.
Vv
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4+ The Government of the Swiss
Confederation will forwsrd to all the
Contracting Parties a copy of cach
declaration or notification received

in virtue of pars. 1 to 3.

5. The provisions of this Artiecle

to not apply to any Colony, overseas
Territory, Protectorate or Territory
under suzerainty or under mendate -
vwhich is mentioned in the preamble
of the Conventlon. '

8, International Telecommunication Article 18:

Convention, signad on 2 Qetober Application of the Convention to

1947 ond entered inte force on Countries or Territories for Whose
13 1949. Toreign Relations Members of the

Onion are Responsible.

1. Members of the Union may declare

" at any time that their acceptance of
this Convention applies,to all or a
group or a singls one of the
countries or territories for whose ,
foreign relations they are responsible.

- 2+ A declaration made in accordance
- with paragraph 1 of this Article
shall be communicated to the
Secrefary Generel of the Union« The
Seeretary General shall notify the
" Members and Associate Members of each -

such declaration.,
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3. The provisions of peragraphs 1 and
2 of this Article shall not be

deened to be obligetory in respect of
any country, territory or group of
territories listed in fmmex 1 of this

Convention.
Article 19:¢-

Application of the Convention to
Trust Territorics of the United Nations.

The United Nations shall have the

right to scecede to this Convention

on behalf of any territory or group

of territories piaced under its
administration in accordance with a
trusteeship agreement as provided in
Article 75 of the Charier of the United

Nations.

9. Convention on the Inter-Goverrmental Article 58. Territories:
Maritime Consultative Organization,
prepared by the United Nations
Maritime Conference and opened for
signature on 6 March 1948,

(2) Members may ncke o declaration at
any tine that their participation in
the Convention includes all or a group
or a single one of the Territories
for whose international relations

they are responsible.

(v) The Convention does not apply to
Territories for whose international
relationsg merbers are responsible
unless & declaration to thatheffect
has been nade on theit hehalf uhder
the provisions of peragiaph {a) of
this article.
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\
’ ‘ ' (¢) 4 declaration made under
‘ | ‘ ' paragraph (a) of this article shall
‘ ’ ‘) ‘ ' be corrmunicated to the S;crotdry—
General of the United Nations and a
| ; ‘ copy of it will beforwarded by him
- : ' to all States invited to the Unized
' Nations Maritine Conference and to
such other States as may have becone

nenbers.

(d) In cases where under a
Trusteeship .greement the United
Nations is the administering
authority, the United Nations may
accept the Convention on bchalf of
one, several or all of the Trust
Territories in accordance with the

procedure set forth in article 57.

10+ Convention on Road Traffic,, prepared Article 28:
and opened for signature by the
United Nations Conference on Road
and Motor Transport on 19 September

1. fny Stote may, at the time of
signature, ratification or accession, -
“or at any tine thereafter, declare,
1949. by notification addressed to the
Secretary~General of the United
Nations, that the provisions of this
Convention will be applicable to all
or any of the territories for the
international relations of which it
is responsiblc. These provigions
shall becone applicable in the
territories nomed in the
notification thirty days after date

W : : of receipt of such notification by
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the Secretary-General or, if the .
Convention has not entered into force
et that time, then upon the date of
its entry into force.

2+ Bach Gontractiﬁg State, when
circumstances perrnit, undertekes to
teke as goon as possible the necessary
steps in order to extend the
application of this Convention to

the territories for the internatiomal
relatiéns of which it is responsible,
subject, where necessary for’
constitutional reasons, to the consent
of the governments of such
territories.

3. iny State which has nade a
declaration under paragraph 1 of this
article applying this Convention to
any territory for the international .
relations of which it 1s responsible
may et any time thereafter.declare._
by notification given to the
Secretary~General that the
Convention shall cease to apply to
any territory names in the
notification and the Convention
shall, after the expiration of one
year from the date of the
notification, cease to apply to suech
territorye.
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‘:(2)MC610nial Clauses Providing for Optional Exclusion from the Application of the

_Convention of Territories for the Conduct of Whose Foreign Relations the

Contractineg States are Responsible,

Convention Text of Clause
i. Protocol fmending the Inter- dmended Article 11 of 1928 Corvention:

' national Convention Relating to *iny High Conmtrecting Perty mey,

Ecopomlc'Statlstlcs, slgned at ~at the time of signature, ratification

neva on 14 December 19 R . : e
. Geneva on 14 Decerber 1928, or accessioh, declaye thaty in
(General Assembly resolution o

255.(111).) |

accepting the proseht Conventlon, he
coes not assume any.obligations in
respect of 81l or any of his cclonies, 3
protectorates, overseas territories or
all Trust Territories for which he acts
as Administering futhority; and the
Presenty Convention:shall not apply to
-any territorfes named in such

declaration.

"Any High Contracting Pexrty may
give notice to the‘Secfetarqueneral
of the United Nations at ahy'time
subsequently that he desires that the
Convention shall apply to all or any
of his territories which have been '
made the subject of a declaraticn under
the preceding paragraph, and the
Convention shall apply to all the
territories named 'in such notice one
year after its receipt by the
-Sécretary~General of the United Nations,
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2, Convention on the Declaration of
Death of Missing Persons, adopted
and opened for éccession by the
United Nations Conference on Declara-
ticn of Death of Missing Perscens on
6 April 1950, '

"Any High'Contracting Party may,
at any time zfter the expiration of
the ¥ive-years period mentioned in
article 16, declare that he desires
that the present Convention shall
cease %o apply to all or any of his
colonies, protectorates, overseas
territories or all Trust Territories
for which he acts as Administering
Authority, and the Convention shall
cease o apply to the territories
naned in such declaration six months
after its receipt by the Secretary-

General of the United Nations,

"The Secretary-General of the
United Nations shall comunicate to
all Members of the United Nations and
to non-msmber States to which he has
commmunicated a copy of this Convention
all declarations and nobices received

in wirtue of this article',

Article 13, caragraph 3:

3, The word '"State" as used in the
present Convention shall be understood
te include the territories for which
each ContractingvState bears inter~
natienal responsibility, unless the
State concerned, on acceding to the
Convention, has stipulated that the
Goﬁventién shall not apply to certain

Any State making

of its territcesies.
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such a stipulation may at any time
thereéfter, by notification to the
Secretary-General, extend the appii-
cation of the Convention to any or all

of such territories,
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SECTION B

36, Conventions which do not contain Colonial Clauses or which expressly require

automatic applicatiun to dependent Territories

(1) Conventions which do not ¢ontain any Reference with Respect to their

Application to Dependent Territories¥®

1, Convention on the Privileges and Immunities of the United Nations.

(General Assembly resolution 13(I).)

2, Draft Protocol to Amend the Convention for the Suppression of the
Traffic in Women and Children, concluded at Geneva on 30 September
1921 and the Cunventicn for the Suppression of the Traffic in Women
of Full Age cuncluded at Geneva on 11 October 1933, (General
Assembly resolution 126(II).)

3., Draft Protoccl to Amend the Interrnational Convention for the
Suppression of the Circulation of and Traffic in Obscene Publications
opened for signature at Geneva on 12 GSeptember 1923, (General

Assembly resoiution 126(II).)

L4, Convention on the Privileges and Immunities of the Specialized

Agencies, (General Assembly resolution 179(III).)

5, Constitution of the Food and Agriculture Organization, signed and

entered into force on 16 October 1945,

6, Constitution of the United Nations Educational, Scientific and
Cultural Organigzation, signed on 16 November 1945 and entered into

force on L November 1946,

7. Constitution of the International Refugee Organization, Approved by
General issembly resolution 62(I) on 15 December 1946 and entered
inte force on 20 August 1948,

e A RS 81 AR 8% e ¥ o i T

See par, 34B above, regarding effect of deletien of Colonial Clauses
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(2) Conventions requiring automatiec application to territories for which
contracting States have international responsibility.

1.

2,

3.

Covéntion
Convention for the Suppression -
of the Traffic in Persons and
of the Ex@ioitation of the Pro-
stitution of Others (General
Assembly resolution 317(IV)), .

Articles of Agreement of the
Internationai Monetary Fund;
signed and entered into foree
on 27 December 1945,

Artiocles 'of Agreement of the
International Bank for Reeone
struction and Develomment, signed
and entered into force on 27
December 1945,

‘ArticleAXI, Section 2(g):

. Text of CLQQSé_.

. Article 23 -

+e.e For the purposes of the present
Convention the word 'State! shall
include all the colonies and Trust
Territories of a State signatory or
aéeedihg to the Canvention and all
territories for which such State is
internationally responsible,

Article XX, Section 2(g):

By their signature of ihis Agreement,
all governménts accept it both on,
their own behalf and in respect of
all their colonies, overseas terri-
tories, all territories under their
protection, suzerainty, or authority
and all territeriés.in respect of

which they exercise a mandate.

Same provision as 2 above,
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SECTION C

37. Clauses relating to Deggg@egt Territgries in the Constitution of the
International Labour Organisation

Constitution of the International
Labour Organigation, adopted on
9 October 1946 and entered into-
force gn 20 April 1948,

‘Text of Clause

Article 35:

1, The Members undertake that Conven-
tions which they have ratified in-
accordance with the provisions of
this Constitution shall be applied to
the non~-metropolitan territories for
whose international relations they are
responsible, including any trust
territories for which they are the
administering authority, éxcept where
the subject matter of the Convention
is inapplicable owing to the local
ﬁonditions or_subjeég to such modi~
fications as ﬁéy~be necessary to

adapt the Cenvention to local conditions,

2, Each Member which ratified a
Convention shall as soon as possible
after ratification communicate to the
Director-General of the International
Labour Office a declaration stating
in respect of the territories other
than those referred to in paragraphs
L, and 5 below the extent to which it
undertakes that the provisions of the
Convention shall be applied and giving
such particulars as may be prescribed

by the Convention,
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3¢ Each Member which has communicated

~a declaration in virtue of the preceding
paragraph may from time to time, in

.accordance with the terms of the

.- Convention, communicate a further
‘declaration modifying the terms of any

» former declaration and stating the

present ppsition in respect of such

Yerritories.,

' L, Where the subject matter of the

. Convention is within the self-governing
. ~powers of any non-metropolitan terri-
-tory the Member responsiblevfor.the
international relations of that terri-
. tory shall bring the Convention to ‘the
notice of the Government of the
“territory as soon as possible with a
view to the enactment of legislation

or other action by such Government,
Thereafter the Member, in agreement
with the Government of the territery
may communicate to the Director-General
of the International Labour Office a
declaratien acéepting the obligations
of ths Csnventiqn on behalf of such

~ territory.

5¢ A declaration'accepting the obliga=
tions of any Convention may be communis
cated to the Director-General of the

'International Labour Office =~
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(a) by two or more Members of the
Organization in respect of any terri-

tory which is under their joint

' authority; or (b) by any international
"authority responsible for the adminis-
‘tration of any territory, in virtue of

" “theé Charter of the United Nations or

“otherwise, in respect nf any such

territory,

64 Acceptance of the obligations of a
Gonvention in virtue of paragraph 4 or
paragraph 5 shall involve the acceptance
on behalf of the territory coneerned of
the obligations stipulated by the terms
of the Convention and the nabligations
under the Constitution of the Organisa—
tion which apply to ratified 09ventions.

- A declaration of acceptance may specify

such modification of the provisions of
the Conventions a2s may be necessary to

adapt the Convention to local conditions,

‘7; Each Membér or international

authority which has comrunicated a
declaration in virtue of paragraph 4 or
paragraph 5 of this Article may from
time to time, in accordance with the
terms of the Convention, commupicate a

further declaration modifying the terms

“of any former declaration or terminating

the accéptance of the obligations of

the Convention nn heholf of the

.territory concerned.
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'8, If the obligations of a Convention

are not accepted»qn behalf of a

"terfiﬁory to’which paragraph 4 or

‘paragraph 5 of this article relates,

the Member or Members or international

" authority concerned shall repnrt to the

DirectoruGeneraliof the International

Labour Office the pesition of the law

" and practice of that térritory in regard
- to the matters dealt with in the
.Convention and_the report shall show
 the extent to which effect has been
:sgiven,var is proppgeduto be given, to
v an& of the prév;siéns of the Con§en%ion
_;by‘iégislation, administrative action,

- collective agreement or otherwise and

shall state the diffjiculties which
prevent or delay the acceptance ef such

Convention,
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SECTTON D

‘Summary of Discussicns in the General Assembly Concerning the

~ Colgnial Clause

‘33; The Colonial Clause has been repeatedly discussed within the various United
“,Natlons bod;es‘”; This sectlon, however, is limited to a summary of the ‘mein
A :cbnsiderations presented on this subject at meetings of the General Assembly in

| -connex;envwith the following conventlons.

(a) Transfer to the United Nations of the functions and powers exercised

" by the League of Nations under the international Convention of 30

© . September 1921 on Traffi¢’ in Women and Children, the Convention of

11 October 1933 on Traffic in Wamen of Full Age and the Convention

T of 12 September 1923 on Traffic in Obscene Publications (General

‘ Assembly resolution 126(II),) During the consideration of this
" dtem by the Third Committee, the representative of the USSR proposed

J.’ :thé deletion from the international Conventions under consideration

"of the Colonial Clauses whereby Contracting States were enabled to

exclude dependent territories from the application of the conventions, .
The USSR proposal was adopted by the Third Committee over the objection
of the representatives of the United States and the United Kingdom '
(GA, Off, Rec. 2nd Session, 3rd Comm, 63rd meeting) The question of
the deletion of the Colonial Clause was discussed at some length at the
plenary meeting of the General Assembly in October 1947 (G.A. Off, Rec.
2nd Session, 96th and 97th Plenary Meetings). The United Kingdom
Representative spoke against the deletion of the Colonial Clause on the

following grounds:

(1) It was the normal and usual practice to have such a clause in non-
political conventions, and there was no reason %o depart from the

traditional Treaty prccedure in this respect,
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(2) The deletion of the Colonial Clause was "inimical to the progressive.
development of autonomous constitutional goverrment in the so-called
~ colonial territories", This cleuse enabled colohies-"by their own
B governments and their own legislators to notify to their. parent
-goverrment .. .that they desire to accede to the Convention and that fhey
have made whatever adjustment in their law or administration that may

"have been required."

(3) Without the Colonial Clause there would be delay in adherence to
international conventions on the ‘part of the colonial powers. In
other words, the Colonial Clause "enabled the colonial power to accede
to Conventions" on its own behalf forthwith, and later after-
consuléation with the colonial territories, on behalf of each of the

colonies as and when these territories are in a position to accede.

(4) The position in the British colonies was that there were colonial
. governments in each of them which in more or less measure enjoyed
local autonomy if not selffgo§érnment.'“‘The Parliament in England did
not legislate for the coloniesfthough it represented'the colonies in
foreign relations. It would therefore ordinafily’not commit the
colonies to ahy convention or treat&‘without conéultation'with.the local
government., The Colonial Clause enabled such local coﬁsultation to
take place subsequently to the signing of the ﬁreaty or convention on
behalf of thé colonial power.

(5) This procedure and the respect for the local. autonomy was in
keeping with the United Nations Charter,

(6) The constitution of the I,L.O. had been revised specifically to
deal with this constitutional problem by incorporating a suitable
Colonial Clause'

On the other hand, the USSR Delegatlon opposed the argument of the United

- Kingdom Delegate saying, among other things, that there was no doubt that the
colonial powers did have the authority to commit their colonial territories with

regard to any convention,
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The Pakistani Representative, speaking agalnst the Colonlal Clause, said
that: consultation with the colenies was unnecessary since either the colonies had
self-government in which case they could d801de for themselves, or the colonial
government was a nominee of the celonlal powers in whlch case the consultation
would be B mere sham, Since these c@nventlons were for the benefit of humanity,
there was no reason vwhy colonial powers should not adhere to them on behalf of
their colonies, It was also pointed out by this representatlve that the absence

of the Colonial Clause d1d not prevent such consultation,

At the end of the discussion the General Assembly reJected the United
_ Kingdam:emendment‘and confirmed the deletion of the Colonial Clauses from the

conventions,

(b) Protocol bringing under international control drugs outside the scope
of the Convention of 13 July 1931 for limiting the manufacture and

regulating the distribution of narcotic drugs, as smended by the
Protocol signed at Lake Success on 11 Decembep‘lgge (General Assembly

resolution 211 (III A), During. the‘discussion in'the Third Conmittee
(Goh, Off. Rec, 3rd Session, Part I, 3rd Comm, 86, 87, 88+h meetings),

. the USSR Representative sought to delete the Colonlal Clause appearing
in the draft under consideration. On this occasion the USSR Delegation

inter alia, contended that the Colonial Clause was in the nature of a
loorhole for the colonial powers to continue their fegﬁne in the
territories outside the metropolitan anea. 'Drug control was in fact
most necessary in the colonial territories and the goodwill of the
United Nations involved at least equality in the application of

- measures adopted by it, The United Kingdom Representative who supported
the inclusion of the colonial clause, also acknowledged the importance
of extending the advantages of the Protocol to the colonies; but‘
'reiterated.eome-of the arguments summarized above, ,On the.other‘hand,
it was stated on behalf of;the United States thet.it_would‘apply the
Protocol, in accordance with its usual pracﬁice to all territories for

the foreign relations of which the United States was respensible;
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The Representative of Argentina stated that it was not a case of
forecing a decision on the colonies but of applying the Protocol to
these territories in order to confer its benefits on them, The
French Representative said that the French Govermnment, in signing the
Protocol, would undertake to apply it to all the territories for which

it was responsible and would tzke steps to put its decision into effect.

The Colonial Clause was once again discussed in this connection at
the plenary session of the General Assembly, (G.A. Off, Rec, 3rd
Session, Part I, 149th and 150th plenary meeting,) No new arguments
were presented during this discussion, The Protocol as approved by
the General Assembly retained a Colonial Clause. (See Section A,

(1). 1 above,)

(e) Protocol amending the International Convention relating to eeonomic
statistics, signed at Geneva on 1) December 1928 - (General Assembly- -
resolution 255 (III),) . The Colonial Clause with respect to the
Convention was discussed at the Sixth Committee (G.A. Off, Rec, 3rd
Session, Part I, 6th Conm., 88th, 90th and 9lst meetings). In

addition to the arguments previously used on this subject the

following considerations were made:

In Favour of the Goionial Clause

~ (1) The French Representative stated that the Charter of the French Union
envisaged particular statutes for each territory, France could not, therefore,
sign general provisions unless it were possible to adapt them to special
statutes, It was, therefore, essential that the Colonial Clause should be
kept, Proposed international legislation might affect French overseas terri-
tories in a different way from metropolitan France, which must have regard to
the interest of individual territories. In o¢ases where individual territories
possessed their own administration, France must proceed with care before associa=-
ting those territories with international agreements entered into by her, Even
in cases where France had the legal power to act, she was morally bound to take

the interest of those territories into account,
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(2) The United Kingdom Représentative explained that it was contrary to the
British system of colonial administration to use reserve powers to enforce
adherence by the colonies to an international convention, Therefore, persuasion
was the only possible means to that end, = The Uuited Kingdom Government would
not be in a position +0 consult hundreds of colonial administrations with
reference to adherence to an international convention wnatil én agreed text was
in existence, thet was until the convention had in fact been drawn up, It was
solely for that reason that the United Kingdom was amxious for the retention of
the Coloninl Clause, which did nov rule out colonial participation, but
prevented participation frem becoming an automatic process, - There wWas no
reason to deprive colonialhterritories £ the right to decide for themselves,

This would indeed make way for colonial exploitation,

(3) The Representative of the United Kingdom also pointed out that it was
not a case of the colonial governments having either reached the stage of full
self~-govermment or of being still non-self~governing. There were many inter-
mediate stages, The Colonial Clause was the only means of meeting the existing
situation inlthe British colonies, The Uni%ed Kingdom also stated that the
Colonial Clouse was in fact in accérdance witih the true spirit of the Charter of

the United Nations as it encouraged autonomous siilf-government in the colonies,

Against the Colonial Clause

(1) The Representative of Haiti stated that the Colonial Clause allowed
the administering powers rot to supply statistics concerning their colonial and
trust territories, thus decreasing the value of the statistics which would

f

remain incomplete;
The colonies have no other will than the will of the administering or
metropolitan powers and nothing therefore should prevent those powers from
undertaking international. obiigations cn their behalf.
(2) The Representative of Haiti, supported by the Polish Representative,
also steted that the Colonial Clause wes coatrary to the spirit of the Atlantic

Charter,




! E/1721
- ' page AL
o , | |

(3) 'The Represenﬁative of Poland argued that in reality the Colonial
Clause gave colonial powers and admlnisterlng authorltles the right to settle

questlons relating to colonies and trust~terr1tor1es by themselves.

When this item came up before the plenary session of the General Assembly
(G.A. Off. Reca Brd:Seésidh, Part I, 160th plenary meeting), there was hardly
any discussion en the Colonial Clause which was retained by the General issembly,
(See Sectlon 4 (2),1, above,)

(d) Transfer to the United Natlons of the functions exercised by the French

Government under the Internatlonal ggreement of 18 May 1904 and the

-Internatlonal Conventlon of 4 May 1910 for the Suppression of the Whlte
Slave Traffic, and the ﬁggeement of 4 May 1910 for the Suppression of
the Circulation of Obscene‘Publications (General issembly reSolutien
256 (III),) 4 discussion on the Colonial Clause took place in -
November-December 1948 both in the Sixth Committee (G.h. OFf, Reo,

3rd Session, Part I, 6tH.Comm., 111th meeting) and in the plenary
session of the Assembly (G.A. Off, Rec., 3rd Session, Part I, 169th

plenary meeting), No new points were raised for or against the
Colonial Clause .except that the Representative of the USSR pointed

out in the plenary session that it was illogicai to say that the
colonies had to be consulted for;admitteely no consultation was
necessary when the colonial power did not wish tovapply the convention
to colonial territoriess The Protocols as approved by the General
Lssembly retained a Colonial Clause, (See Section 4 (1), 2 and 3

above,)

(e) Prevention and Punishment of the Crime of Genocide

(General assembly resolution 260 (III), The questioh of the Colonial
Clause came up for discussion in connecfion with the Convention on
 Genocide in November - December 1948, (G.i, Off, Rec. 3rd Session,
Part I, éth Comm,, 107th meeting; G,4. Off, Rec,, 3rd Session, Part I,
178th and 179th plenary meetings,) Most of the arguments used on the
previous occasions were repeated, A Colonial Clause was 1ncluded in

the convention (See Section A (l), A above.).
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(£) Draft Convention on the Gathering’and the International Transmission
of News and the Right of: Correction (General Assembly resolution 277
(III) During the. discussion on the Colonial Clause which took
place in the Third. Committee (G.A., Off.Rec., 3rd Seselon, Part II
3rd Comm,, 204th, 205th, 226th meetings. )s the Representative of

"the United Kingdom stated that the Colonial Clause had been accepted
by the League of Nations;' The Representative of.the USSR. pointed
| -.out that constitutional difficulties had not . been allowed 40 come in
. the way ‘when the administering power was eager to -pursue - its own
‘advantage._ On the other hand, it was pointed out by ‘the ‘Representative
.l .of India that ag long as the metropolitan pcwers did not alfer their
o attitude, it seemed useless to try to adopt ‘more radical provisions

'since this would only lead to the metropolitan powers not becoming

SR partie’s to 1nternstional conventions. o

The draft convention which was, approved by the ‘General Assembly
'icontained a Colonial Clause. (See Section A(l), S ebove.)

{g)'Convention for the Suppre531on of the Traffic in Persons and of
the Egg;g_tation of the PrOstitution of_Others (General Assenbly
Resolution 317: (IV) A thorough discussion of the Colonlal Clause
"rtook place in the Third Committee (G.i. Off. Rec., hth Se331on
 3vd Comm., 246th, 247th, 248th meetings,), Several of the- argunents
- summerized abové were repeated in fayour and against the inclu81on
of the Colonial Clause, .Other points raised during thevdiscussion
were the f'olloﬁng- T s T AP S

In favour of the Colonia Clagse

(l) The Representative of New Zealand pointed out that the draft
convention prepared by the Social Commlssion included a colonial application
»’clauee which wes regarded - by the Cdmmission as being particularly necessary
with respect to a question involv1ng crlminal law, beeause a number of non-

self~governing territorles had powers of domestic jurlsdictlon 1n that
respect, '
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(2) The United Kingdom Representative stated that to enforce adherence
to an international convention without consulting the local organs of self-
govermment would be incompatible with the obligation assumed by the .
metropolitan Powers under article 73 of the Charter, to develop self-government
in the dependent territories. If the United Kingdom ratified the convention,
it would naturally recommend that the territories in its charge should do

likewise; but it would never compel them to do so,

(3) The Representative of the United States expressed herself in
fayour of the Colonial Clause because the gradual transfer of responsibility
to non-seif—gaverning peoples was an essential stage in their development

towards the ultimate goal of freedom and independerice,

(4) The French Representative statéd that the agreements concluded
between the United Nations and various Administering Authorities under article
73 of the Charter stipulated that it was for the Administering Authorities to
decide whether the provisions of certain international conventions should be
extended to the territories under their jurisdiction., Therefore the inclusion

of the colonisal clause was in accordance with the United Nations Charter,

(5) The Representative of the Netherlands thought it advisable to follow
the precedent established in the Convention on the International Transmission
of News and the Right of Correction which contained a colonial application

clause similar to the provision included in the draft under consideration,

(6) The Belgian Representative said that one of the justifications for

the retention of the Colonial Clause lay in sub-paragraph (b) of article 73

of the Charter which expressly mentioned "the particular circumstances of

. each territory and its peoples and their varying stages of advancement!.

(7) The Representative of Lebanon in explaining his vote against the

automatic application of the Convention to dependent territories, pointed out

* that the United Nations should try to reduce the possibilities of interferemce

by metropolitan couubrics in Lhe internal affairs of such territories,
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Agalnst the Colonial Clause

(l) The Repres sentatives of Poland and the U.S.S.R.. stated that the"
JConventlon should be enforced most particularly 1n dependent - terrztories

 because 1t was thare that the traffic  in persons flourished most vigorousiy.

i »:,"‘,i.; R

(2) TH@ Representative of Poland said that the exclusion of the S
; dependent territories from the application of the Convention would tend to ‘f;
Perpetuate backward conditions, in violation of articles 73 and 76 of_phg i1 
Charter.ilﬁw o R

(3)" The Representatlve of .the Philippines stated that, notwithstanding
mhat ‘had been said about the measure of self-government granted to colonial '
peoples, they did not have any constltutlonal means at their disposal te°
cnable thcm to- enforce the convention, It was therefore the. responsibility
of the metropolltan Powers to enforce the convention and to see that

progt;tution was eradicated from their colonies,

(L) The Representative of Israel said that the United Nations represented
a new form of international democracy, and the plea of democratic prinéiples '
was not sufficient justlflcatlon for a refusal to extend a convention adopted

by the Unlt@d Natlons to the colonial terrltorles,

(5) ‘The U.S.S.R. ‘Representative failed to see the relevance 6F the
precedent for the retention of the colonial application clause in the N
Conventionion: the International Transmission of News and the Right of
GnrréctiOna “He. added that the relevant precedent was provided by the deletion
of that clause by the.General Assembly in its resolution 126(II), which '
related to two previous conventions which had been incorporated in the
draft befofe th; Committee --— the Convention of 1921 for the Suppression of
the Traffic in Wbmen and Chlldren and the Conventlon of 1833 for the

Suppr6351on of ‘the Trafflc in Women of Full Age.

At the end of tpeld;scussion»thevThird Committee adopted a Ukrainian
amendment providing that "The word 'State! shall include all the colonies and

Trust Territories of a State signatory or acceding to the Convention and all
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territories for which such étate is intérnationally responsiblel,

The Colonial Clause was further discussed at the 26Lth plenary meeting of
the General Assembly, (G.a. Off. Rec. 4th Session 26Lth Plenary Meeting),
The main arguments presented at the Third Committee and in previous discussions
on this subject were repeated by the supporters and the opponents of the
Colonial Clause, but no new point was presented. An amendment proposed by
the United Kingdom which would have reinstated a Colonial Clause was rejscted,
and the version adopted by the Third Committee with respect to the application
of the‘conQention to non-self-governing térritonies was approved by the

General Assembly, (See Section B(2)1 above,)
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SECTION E

References to the discussions-of the Colonial Clause in connexion with the

Draft Covenant on Human Rights

In December 1947 the representative of the United Kingdom to the Wﬂofking
Group on the Convention on Human Rights" of the Second Session of the Commission
on Human Rights proposed the inclusion of a Colonial Clause in the draft
Convention (E/CN,4/AC,3/SR,8, 10 December 1947), The proposal was adopted with
amendments and became article 23 of the "Draft International Bill of Human
Rights" submitted by the Working Group to the Commission (E/CN.4/56, 11
December 1947) and article 25 of the "Draft International Covenant on Human
Rights" embodied in the Report of the Second Session of the Commission to
the Council (E/600), '

The Colonial Clause was subsequently considered at the second session of
the Drafting Committee of the Commission in May-June 1948, After some
discussion the clause was referred to a drafting sub-committee (E/CN,4/AC,1/SR.3k4)
which, as was pointed out by the representative of iustralia (E/CN,4/AC.1/SR.43,
pes10), amended it along the lines of the text proposed by the United Nations
Conference on Freedom of Information for the conventions on. that subject
(E/CONF.6/79), The sub-committee's draft was adopted (E/CN,4/AC.1/SR.43, p.13)
and was included in the Draft International Covenant on Human Rights prepared
by the Drafting Committee (E/CN.A/95, Annéx B, Article 25), The Drafting
Committee decided also to transmit to the Commission'an alternative text
proposed by the USSR representative together with a note explaining that the
Committee had voted in favoﬁr of the first text,

, Further discussion of the Colonial Clause proposed by the Drafting
Committee took place gduring the fifth session of the Commission on Humaan
Rights in June 1949, at the end of which it was decided to postpone decision on
Article 25, and to transmit to the Governments the draft which had been
approved by the Drafting Committee, together with the proposals and amendments
to it and the records of the meetings of the fifth session of the Commission
(E/CN.4/SR.129, p.24),
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‘During the discussion on the First International Covenant on Humen
Rights which took place at the sixth session of the Cormission (March-May
1950), it was decided to transmit article 25 (now article 44), together with
comments and amendments thercto, to the Council for its consideration without
any discussion of this article in the Commission. The report of the fifth
session of the Commission on the Colonial Clause, the amendments proposed at
the fifth session, and the comments of Governments on the report of the fifth
session of the Commission may be found in the Report of the Sixth Session of
the Commission on Human Rights (BE/1681, pp,59~63). '




