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Communication addressed to the Government on 17d2ember 2010

Concerning: Mohamed Ahmed Mustafa; Hassan IbrahimSaleh and Maarouf Ahmad
Malla Ahmad

The State is a party to the International Covenanon Civil and Political Rights.

1. The Working Group on Arbitrary Detention wasaddished in resolution 1991/42 of
the former Commission on Human Rights. The manddtehe Working Group was

clarified and extended in Commission resolution7/90. The Human Rights Council
assumed the mandate in its decision 2006/102. Téedaie was extended for a further
three-year period in Council resolution 15/18 ofStptember 2010.

2. The Working Group, in accordance with its methoof work, forwarded a
communication to the Government on 17 December 20Dregrets that the Government
has not provided the requested information.

3. The Working Group regards deprivation of libegy arbitrary in the following
cases:

(@) When it is clearly impossible to invoke any legadsls justifying the
deprivation of liberty (as when a person is kepdetention after the completion of his
sentence or despite an amnesty law applicablen (siategory 1);

(b)  When the deprivation of liberty results frometlkexercise of the rights or
freedoms guaranteed by articles 7, 13, 14, 1820%nd 21 of the Universal Declaration of
Human Rights and, insofar as States parties areecoed, by articles 12, 18, 19, 21, 22,
25, 26 and 27 of the International Covenant onl@ind Political Rights (category Il);

(c)  When the total or partial non-observance ofittiernational norms relating
to the right to a fair trial, established in theildsal Declaration of Human Rights and in
the relevant international instruments acceptedhByStates concerned, is of such gravity
as to give the deprivation of liberty an arbitraharacter (category Ill);
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(d)  When asylum-seekers, immigrants or refugeessalgected to prolonged
administrative custody without the possibility oflmainistrative or judicial review or
remedy (category IV);

(e)  When the deprivation of liberty constitutesi@ation of international law for
reasons of discrimination based on birth; natiormdhnic or social origin; language;
religion; economic condition; political or other injpn; gender; sexual orientation;
disability or other status, and which aims towasdsan result in ignoring the equality of
human rights (category V).

Submissions

Communication from the source

4, The case has been reported to the Working Goaujrbitrary Detention as follows:
Mohamed Ahmed Mustafa, 48 years old, married aeddther of a child, usually residing
at Kadour Bek in Al-Qamishli, is politically activand is a lawyer at the bar of Al-Hassaka.

5. Hassan Ibrahim Saleh, 62 years old, marriedtlamdather of eight children, usually
resides at Massaken Al-Moalemen, in the neighbadahaf Corniche, Khalij street in Al-
Qamishli.

6. Maarouf Ahmad Malla Ahmad, 56 years old, maraed a father, usually resides at
Kadour Bek in Al-Qamishli.

7. Messrs. Mustafa, Saleh and Malla Ahmad are mesnbgthe Kurdish political
opposition group and leaders of the “Yeketi” pohlti party, well-known for its activities
relating to the defence of the Kurdish minority dhelir cultural claims.

8. On 26 December 2009, Messrs. Mustafa, SalehMaidth Ahmad were arrested
while heading to the central police station of Ad#@ishli, where they had been summoned
to by its General Director. Messrs. Mustafa, Salett Malla Ahmad were taken to the “Al-
Hassaka” section of the political security services

9. From 26 December 2009 until 2 January 2010, Meddustafa, Saleh and Malla
Ahmad were detained in a solitary confinement. &igcJanuary 2010, they have been
detained at the “Al-Fayhaa” unit, which belongs tte political security services in
Damascus.

10.  According to the information received, for mdian five months, Messrs. Mustafa,
Saleh and Malla Ahmad were held in secret detentieprived of any contact with the

outside world and with their families. It was naitil6 June 2010 that they were brought
before the Supreme State Security Court in Damadtugas also the first time that the

families of Mr. Mustafa, Mr. Saleh and Mr. Malla Aad had access to information about
their fate and whereabouts. At this occasion, theye informed that Messrs. Mustafa,
Saleh and Malla Ahmad were charged with an “atteatfgtecession” under article 267 of
the Syrian Criminal Code. On 20 July 2010, Mesbtastafa, Saleh and Malla Ahmad

were brought before the same Court for an additibearing. At the time the present
communication was sent, no judgment had been redder

11. Neither their families, nor their lawyer is lottized to visit Messrs. Mustafa, Saleh
and Malla Ahmad at the detention centre. They fheat, while in a solitary confinement,
Mr. Mustafa, Mr. Saleh and Mr. Malla Ahmad might segbjected to torture or other ill-
treatment.

12.  The source informs the Working Group that, leetw29 December 2009 and 6 June
2010, Messrs. Mustafa, Saleh and Malla Ahmad wep ik secret detention, without any
legal basis and any possibility of contact with théside world. According to the source,
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such a prolonged period of detention before thet fappearance in court is not in
conformity with the domestic laws of the Syrian Br&epublic and the fundamental
principles enshrined in the Universal Declaratibilaman Rights.

13. The source alleges that the arrest of Mesststafa, Saleh and Malla Ahmad is
exclusively premised on their peaceful politicatidties and on the intention of Syrian
authorities to impede all forms of opposition ameeflom of expression in the country.
Reportedly, the only reason for the summoning ofséie. Mustafa, Saleh and Malla
Ahmad by the security services relates to a conteréheld on 3 December 2009 with a
view to peacefully debating the situation of therdéish minority in the Syrian Arab
Republic. Thus, according to the source, the treatrof Messrs. Mustafa, Saleh and Malla
Ahmad is in breach of the obligations of the Syraab Republic pursuant to article 19 of
the International Covenant on Civil and PoliticagiRs.

14.  The source further contends that the contirdegdntion of Mr. Mustafa, Mr. Saleh
and Mr. Malla Ahmad is contrary to article 9 of the#ernational Covenant on Civil and
Political Rights. In particular, article 9, paragha2, of the Covenant provides that “anyone
who is arrested shall be informed, at the timerodsd, of the reasons for his arrest and shall
be promptly informed of any charges against hingép&tedly, Messrs. Mustafa, Saleh and
Malla Ahmad have not been informed of such reasaegher at the time of arrest or
thereafter. Instead, they were taken to an undisdolocation for several months.
According to the information received, during thend in secret detention, Messrs.
Mustafa, Saleh and Malla Ahmad had no possibititpltain legal assistance or contest the
legality of their detention, as guaranteed by bBti®, paragraph 4, of the Covenant.
Notwithstanding the fact that on 6 June 2010, Messtustafa, Saleh and Malla Ahmad
were brought before a judge, to date they continuketention and they have been deprived
of any contact with the outside world, includingithrelatives and lawyer, Sabri Mirza,
who was hired by their families.

15. The source alleges that Mr. Mustafa, Mr. Saetl Mr. Malla Ahmad have been
precluded from contesting the legality of theireastrdetention. According to the source, no
minimal guarantees of a fair trial have been obesrin this respect, the source informs the
Working Group that, when brought before a judgehef Supreme State Security Court,
Messrs. Mustafa, Saleh and Malla Ahmad were detfiedright to meet and confer with
their lawyer. According to the source, they wererdesd of access to adequate “facilities
for the preparation of [their] defence and to comioate with counsel of [their] own
choosing”, as provided in article 14, paragrapb)3 ¢f the Covenant.

16. The source refers to general comment No. 327R®mf the Human Rights
Committee on the right to equality before courtsd anibunals and to a fair trial
(CCPR/CIGC/32) in which the Committee clarifiesttfthe provisions of article 14 apply
to all court and tribunals ... whether ordinary oeaiplized, civilian or military” (para. 22).
The general comment further spells out that thee@amt requires that “trials are in full
conformity with the requirements of article 14 ahdt its guarantees cannot be limited or
modified because of the military or special chagadf the court concerned”. The Human
Rights Committee also noted that “it is importamtdke all necessary measures to ensure
that such trials take place under conditions whieimuinely afford the full guarantees
stipulated in article 14”. According to the infortimm received, during the proceedings
before the Supreme State Security Court, and dtleetoefusal of the Office of the Public
Prosecutor, the defence was not authorized tovieer. Reportedly, the only elements
which could possibly be taken into account by tlei€ were the verbatim records of the
interrogations conducted by the special servicks, dame services responsible for the
secret detention of Mr. Mustafa, Mr. Saleh and Malla Ahmad.

17. At the occasion of its consideration of théiahireport of the Syrian Arab Republic,
the Committee against Torture noted in its conclgdbbservations (CAT/C/SYR/CO/1),
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adopted on 12 May 2010, that it “is deeply concéradout numerous, ongoing and
consistent allegations concerning the routine usdodure by law enforcement and

investigative officials ... in particular in detentidacilities. It is also concerned at credible
reports that such acts commonly occur before foghatges are laid, as well as during the
pretrial detention period, when the detainee igisleg of fundamental legal safeguards, in
particular access to legal counsel. ... The Commiitealso gravely concerned at the
absence of systematic registration of all detaineeslaces of detention under the State
party’s jurisdiction” (para. 7). According to thewce, the alleged violations of article 9,
paragraphs 1-4, as well as article 14, paragra@mi12, of the International Covenant on
Civil and Political Rights are of such gravity asamount to an arbitrary detention.

Response from the Government

18. The Chairman of the Working Group addressed ¢benmunication to the
Government on 17 December 2010 in order to obth@ ibformation requested. The
Working Group regrets that no reply was receivednfthe Government within 90 days, the
deadline stipulated in paragraph 15 of the WorkBrgup’s methods of work. Nor has the
Government requested the extension for its replcitordance with paragraphs 15 and 16
of the Working Group’s methods of work.

Discussion

19. In accordance with its methods of work, the Mgy Group is in a position to
render an opinion on the case, in the light ofdlegations made, notwithstanding that the
Government has failed to provide its version of tlaets and explanations on the
circumstances of the case.

20. The Working Group notes with concern that tltmvé&nment has not responded to
its communication, given the number and seriousmésthe violations invoked by the
source. These include secret detention withoutcamgact with the outside world, lawyers
or family; absence of notification of charges ugba arrest or within a reasonable delay
thereafter; absence of fair trial; and the fact tha detention of Messrs. Mustafa, Saleh and
Malla Ahmad, who are members of the political oppas in the Syrian Arab Republic, is
linked to their peaceful expression of ideas, apisiand demonstrations.

21. With regard to secret detention, the Workingpr reiterated in its annual report
submitted to the Human Rights Council in March 2Qh8t such form of detention “is
irreconcilably in violation of international humaights law, including during states of
emergency and armed conflict ... no jurisdiction dtioallow for individuals to be
deprived of their liberty in secret for potentialhdefinite periods, held outside the reach of
the law, without the possibility of resorting togld procedures, includingabeas corpus.

... At the same time, secret detention amounts terdorced disappearance. If resorted to
in a widespread or systematic manner, secret detentay even reach the threshold of a
crime against humanity” (A/HRC/16/47, para. 54).

22. In respect of the procedure followed, the WgkiGroup notes that Messrs.
Mustafa, Saleh and Malla Ahmad were arrested ob@6ember 2009 and taken to an
undisclosed location in breach of article 9 of thaiversal Declaration of Human Rights
and article 9 of the International Covenant on ICarid Political Rights. They were not
informed of the charges or any reasons justifyingirt arrest and were only presented
before a magistrate of the Supreme State SecudtytCan exceptional jurisdiction, on 6
June 2010. Messrs. Mustafa, Saleh and Malla Ahnwad tbeen deprived of free and
unimpeded access to their lawyer and families. d o judgment has been rendered. In
the light of the information available to it, the dking Group cannot but reach the
conclusion that the aforementioned individuals aféectively being deprived of the
possibility to contest their detention before adeipendent and impartial tribunal. They
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have not been accorded the minimal guarantees ipadhin the right to a fair trial, as
recognized, inter alia, in article 10 of the Unsadr Declaration of Human Rights and
article 14 of the International Covenant on CivitlaPolitical Rights.

23.  Finally, the only apparent motive justifyingtharrest and detention is linked to the
fact that they belong to the opposition party ie Syrian Arab Republic. The Working
Group will remind the Government that article 1%ragraph 2, of the International
Covenant on Civil and Political Rights providesttfiaveryone shall have the right to
freedom of expression; this right shall includeefiem to seek, receive and impart
information and ideas of all kinds, regardless rohfiers, either orally, in writing or in
print, in the form of art, or through any other rizedf his choice”. Moreover, Messrs.
Mustafa, Saleh and Malla Ahmad are entitled tothe& right of peaceful assembly under
article 21 of the Covenant protected. The Goverrirhas not shown any valid grounds for
restricting the rights of Messrs. Mustafa, Saleld &malla Ahmad to the freedoms of
expression and assembly in accordance with thepéiros provided under articles 19,
paragraph 3, and 21 of the Covenant. In any ev®, Government can under no
circumstances resort to manifestly unnecessarydisputoportionate measures that would
jeopardize the very substance of these rights.hin gresent case, by placing Messrs.
Mustafa, Saleh and Malla Ahmad in secret and incamoado detention, impeding their
access to their lawyer and families, and failingriimrm them about the outcome of their
trial, the Government clearly violates the requiesits of necessity and proportionality and
undermines the very substance of the rights of Keddlustafa, Saleh and Malla as
guaranteed by articles 19 and 21 of the Internati@ovenant on Civil and Political Rights.

Disposition

24. In the light of the foregoing, the Working Gpotenders the following opinion.The
deprivation of liberty of Mohamed Ahmed Mustafa,ddan Ibrahim Saleh and Maarouf
Ahmad Malla Ahmad is arbitrary. It falls within eagories Il and Ill of the categories
applicable to the consideration of the cases subdhito the Working Group, being in
contravention of articles 9, 10, 11 and 19 of tmversal Declaration of Human Rights and
articles 9, 14, 19 and 21 of the International Gare on Civil and Political Rights.

25. Consequent upon the opinion rendered, the WgrkGroup requests the
Government of the Syrian Arab Republic to immedjateelease Mohamed Ahmed
Mustafa, Hassan Ibrahim Saleh and Maarouf Ahmadavihmad and provide them with
adequate reparation.

[Adopted on 3 May 2011]




