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1. CONSIDERl.TION OF THE CO~ll·IITI'EE IS DR..FT REPCRT ':rO TliE GnrnR.J, il.SSD1BtY"
PREPiJ\ED BY THE R:~PPORTEuR (:L/i.C.48/L.lS" lL/iLC.48/L.lS/Corr.l and 2"
;"/:.C.4S/L.'JJ3/.~dd.,l, .1./~LC .. 48/L.lS/J.dd.l/Corr.l and 2, h/~LC.4B/L.la/iuid.2)•

.,
1 10 Mr. SOOENSEN (Derunark), Rapporteur, introducing the Committeets

, ,

draft report to the General .I1.sser.lbly, ex:plained that the reason why it had been

circulated in pie-cemea.l fashion was thnt the Comrl.ttee had ta~en various

d~cisions after the first.draft had been writtan, "wh!oh had made corrections

n<;tceasary'•

. 2. Various corrections still remained to be made to the dra.rt .report. In

his view, there were problems on which not only the final. decision of the

ComuLittee, but also the decisions in the preliminary stages of the discussion

should be recorded•. Tht"\.t was particularly true of articles enbody'i-ng several

concepts. Whore an article e!:,.,bodied on~ oqe con~cptj the report woul' "'ecord

the final vote only. The ~rder in ,which subjects woUld b~ taken up in the drart

report had not i'idally beon settled, but should, he thought, confoI"Iil as closely

a& possible to the order of the articles in the dr~ft statute. Fina~, all

artioles nentioned in the draft report would be nunbored in accordance with the

fina.l version of the draft stntuto. He would t.r;1cmd the text accordingly, unless

the Committee decided othc:,wise.

'":3. The crlLnu\L'J~ paid tribute to the lk"\.pporteur for the ir.lpartiality

and excellenco of the draft report, which seemed to hiI:l to refiect fd. thfully

the Cornnittee's discussions o Maobers had been requested to suboit any aaendmente

they desired to l:J!!.ke to the draft report. No vote would be taken on the rePort

as a l'Ihole, which would bo considered as approvt3d after a decision had boen

taken on any individUtll OI,lendnents introduoed•

.,
4. l-tr. ROLING (Net,herlands) assooiated hioscli' with the Chairman's -

tribute to the Rapporteur for his excellent drnft report. He had, however, an
. .

additional sentence to suggest';, to mke good wha.t se~l!led to him o.n onission in

the draft report" ar.d "Which he had endoc.yOUI'cd to fra.ne in the same spirit of

in~~rtiality as displayed by the Rapporteur.
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5. ~t the begin~ng of the session, certnin meL~er~ 1ad cla~ed that the time

was not ripe for the creation of an international L 1i!:rl.r al jurisdiction. By

making thc.t claim, they had expressed, as it ware, c. i.sbe.ief in the 6ignifican~e

of the Nuremberg Tri[J.]., which had marked a. turning Pl lnt In international relatlor.s,

not because cert~in persons had been sentenced atter al intern~tional trial, but

because the new and rovolution~ry cunceptoh~d boen cdup ed of individual respons­

ibility towards the internc.tional cor.ununity. The very e :;ence o.f both the

Nure~berg a.nd the Tokyo Trials wu.s indeed thn.t obedience to individual States had

boen superseded by responsi~ility tOW1ll'ds the cor:1I'lunity of peoples.

6. No one had <:lB yet drawn all the conclusions ·th<l.t could ba drawn from that

concept, and its consequences were as yet only d~ perceptible. One ot them

was, however, the possibility of creating an international criminal jurisdiction.

It' was .re<::.li~ed by some thut, while such jurisdiction '\oiOuld 'not materialize with<..ut
•

great difficulty, it was not impossible to bring it about on a linited scale" the

limitation b~inG inposed by the facts t~~t people lived under the rule of national
• I

sovereignty, nnd that the concept of national sovereignty had a very real influence

on any decision as to wlk".t ~law wr:.s nnd how it should be developed. Nevertheless,

some l""_'lbers of the Conni.ttee had expressed their fo.i.th in t'.ll internc>.tional

cri"" ..nal jurisdiction? He found, however, thr.t that faith ,was not adequately

·:eJ.'lcctcd in the drc.ft report; it seemed to hin thnt there should be sooe uentlon

of thc.t Group of uaubers which had worked for the realizq.tion, of soneth1ng they

believed in.

I

7. The nerJbers favouring the establishment of M international crir'linnl court

"lad f<::.voured a court of liDitad extant, with narrowly de_fined ~ctions; for it

was realized thnt to go beyond such tJ. lini.ted frc>.oework ,at the present juncture.
would I:.1ilitate against the estr:.blishnent of tha court o Those who had opposed an

in+.ernational crininal court, howevor, had on va.rious occasions contended that
,

criminal jurisdiction should hava a. wider scope than those in favoUr of its

institution considered either possible or ~~sira.ble in the initial stages. Indeed,

the Rapporteur, who had doubted the pQssibility of establishing an international

criminal jUri6d1ctio~lia.dhirlSelf str.ted at the 6th neeting, that the stage had now

(1) Su.or~la,ry Record of the 2nd oeeting (i,,/.~C.48/SR.2), paragraph 41

• I
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been reached 'When an organ ot the United Nations could and should bring.a oriminal

accused of a n~jor crime under international law before en international crioinal

court, eVen if the state ot which thn,t criminal was a national opposed such a

proceeding (1). There were o'i:lner siI!lilar cases with the recapitulation of which

he wuld not take up the tine of the ComI!1i.ttee.He felt, .however, that the

. eitlmtion d.eserved mention in the report" and he acc0rdin&ly proposed the following

addition at the end of paragra.ph 10:

•"Othv;r ~,~<::l'~ i;lX.Pl'~ssl:ld 'l;il~ CVllVict,iuIl that an international. criminaJ.
jurisdiction was possible (in the sense that ,it could be realized),
and that it WlS desirable (in the sense that the advc.nto.ges of such
reeliz~tion outweighed the disadvantages), but only on a very limited
scale - on such a lir.rl.ted scale indeed that those members who ha.d
be3un by expressing to the Comr.rl.ttee their general disbelief in any
interIU1tional crilJinal jurisdiction in fa.ct when it cr.r:le to a specific
topic, expressed tbeir opinions in favour of a more extended jurisdiction
and voted accordingly."

S. He did not insist upon the precise wording of his e.mendment" If the general

ide<l. contained in it was accep'c,able to the Camnittee, the Rapporteur could perhaps

word it more appropria.tely~

9. Hr. PINTO (France) associated hiJ!lSelf with the complinents paid to

the Rapporteur on the objectivity of the draft repo::,t" .

10. R~ferring to the Netherlands representativefs proposal, he said that, in

his opinion, it would be useful to state in the report that SODe r.Lol.lbers of the

Committee had considered that the establishment of an interno.tionel crininaJ. court

with llrnited powers llaS both .possible and desirable. It did not, however J seem

to hio o.dvisable to add to that concept any statoLlont Jc.h::>..t rJight be interpreted to

1l1enn that members had not been entirely consistent in their views throughout the

session. ..>

",/
11. Hr o ROBINSON (Isra.el) expressed his ~preciation

and impartial draft report prepared by the Rapporteur.

of tho 6 cholarly

(1) SUJiJIH,,'1.ry Record of the 6th Lleeting (u/i..Co48/SR.6) , paragraph 31.
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12. He agreed with the French repreaentativ€l tha.t the .second pa.rt of the

Natherle.nds amendment 'wns unacceptable. The ini'erenc~ to be drawn from it was that

the group of mer.Jbers who hed opposed the establishuent of an international criminal

court had be~n lacking in consistencs. He even doubted the advisability of

including the first part ot the amendment: all that really was required, if

anyt,hing, \o;a6 a sentence to the effect that, although cL group of members hn.d

opposed the establishrilent a.t t~Jat stage of an international crj.r:.u.nal court, they

had yet co-operated ~th the C~ttee in working out the draft statuteo -In his

view, such a sentence would satisfY the Netherlands representative and eliminAte

any criticisn of any ~cDbers, implied or explicit •

.
13.. Mr o ':LMADO (Bra.zil) fully understood the point of the Netherlands

representative's remarks and the importance he attached to the 6stabliahnant of

the court.

14. He hi.r.1self had come to the Conmittcc in a. very pessimistic frame of mind.

l~ll his pr<;vious training had led hitl to doubt the advisability of setting up an

international criminal court at a time when the Grec.t Powers were at loggerheads

""nd in conflict over principles and facts 0 Thc.t state of nind, whioh he had

rode known to the CoN:littoe at the outset, had resulted in his playing the part

of a spectator rather than that of a collc.borator in the Cormdtteefs work,(l)

l5~ However, the intelleotuul efforts rode and the noral good ",ill· sho\\'n by

tho meobers of the Concittee, who, under the leadership o~ their eninent Chairman,

had gradually evolvGd a projeyt thnt night well be acceptable to governments I

had brought bin to the conclusion th~t the change in the attitude of those

l.lODbers of the Cor.uuttee to whom the idea of setting up the court had originally

bee:l repugnunt, had been due, not to inconsistency, but to 6'rolution o

16. He himself had came to welcofJe the success of a task he had considered

"l....~.q,rdous, ahd to be h£!.ppy to see an apparently chioerical dream take on con­

structive shape.

~~--_. I

(1) See SUIllIJ2.ry Record of the 2nd neeting (l./".Co48/SR~2), paragro.phs 25 to 33.
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17. He considered, therefore I that the addition proposed by the Netherlands.

representative accuratelY reflected what ~A occurred.

18. Mr. JONES (United Kingdom), speaking to the Netherlands nmendment l

s1.':id. tht~t he could have voted for the drn.tt report ['.s it stood; if the Netherlnnds

::.nendl:1ent were incorporated. in it, however, he would hIlve no option' but to vote

r-.r,ninst it, for tha.t ame~ent conttl.:l..ned an ir.lplicit criticism of his delegntion.,

19. Explaining the general views of his Governrlent.l he said th<~t he could e.dd

little more to What haJ been said by the leader ot his deleg~tion, Sir Fr~

Sosldee, (1) except that a number of the difficulties which Sir Fr"lnk SosIdee h.:...d

mentioned hM. alren.dy been eJ.iminatod by the very constructive work and cl~r

understandinG of the Comcittee.

20. It would be difficult, in f~ct impossible, fur bin to criticize the

principles of a nutiber of the articles dealing with the strictly legal and- "

procedura.l aspects of the drafting of a statute establishinS o.n international

Qriminal court; for thQse articles c.dopted the fundcnente:.l principles of J~glo­

Saxon law. He tlJlt justly proud that those principles had been accepted, at 1ec.st

as a basis for discussion in the Cacm1ttee, for the Connittee consisted of

representatives of countries Which had other codes of cricinal law, the principles

of which they riGhtly held to be indispensable.

21. When Sir .Frn.nk Sosldes had spoken" the conception of an internat:i onal

crioinal court hn.d been very different from thn.t which was about to be voted upon.. .

hot the beginning of the session, the whole field of possibilities had been about

to be surveyed; those possibilities had been considered thoroughly nnd patiently,

~nd 0.11 the ob9tacles and objections nentioned by Sir Frank SosIdce hed been

QJCL'..tlined. :Lt seeocu. to h:1o, nevertheless, thD.t Sir Frank Soaldce t s critical

(1) See Summary Record of the 2nd neeting (:~/....C.48/S11..2), paragr.:.pha 2 to 18.

1

.. j
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a.pproach to the establishment ot an international cri.mine.l court had been f~

justified. No criticism could be a.ttached to the \«)rk of the Comittee, but the,..
fact was that, while many of the obstaoles had been eJ.:iminated, that had been

done for the most part by reducing the nuthority and dignity of the proposed

court until it reflected only a very lioited concept of an interrmtional crimineJ.

court. All the difficulties which had led to the final decision regarding the

statute were beyond the' control of the Committee, and ha.d been brought to the

notice of the CotEittee by members who 5pok~ wLth the authority ot ax.perience.

'rhere.fore, at the end of the session, as at the beginninB. he iIll.S ~pprehens1ve

as to the wisdom of setting up a. court of that ldnd, especially one of such

limited activities.

22, Hie delega.tion would therefore have voted against the draft sta.tute had

it been submitted to a voto, It could vote for the drt.l.ft report" which was 811

excellent docuoent, provided the Nethcrln.nds aIJondment wore rejected. He wuld

st.ress that his opinion against tho statute was not a vote aga.inst the idea or

the hope that a.t some future time an interna.tional crini.n.al court would be set

up with all the dignity, solemnity and lluthority that it deserved.

23. The CHAIRMAN said that the draft report was an endeavour to desoribe

in conden~ed rom the discussions of the Comnitteo. The question raised by the

Netherlands r.Iilood.I:1ent was whether the facts set out in that amondI:1ent acoura.te~

corresponded to lthat had occurred in the Cot:JIJi.ttoe.

24. Mr. ROLIOO (Netherlllllds) apologized for o:ny ioplication of criticism

in his amendment; no. such criticism was intendedo He had t'Lerely desired to

place on record the situaticm whLch had arisen, wherein some menbers, holding

that the time was not ripe tor an interne.tional crii.1inal court, had yet voted

tor texts aimed a.t achieving its establishment on a scale" which was not accept..

able to those lneI:lbers who had declared theIJSolvoe in favour of estc.bllsh1ng an
. - ..

internationa.l cr1I:rina.l jurisdiction. In his view, no question of inconsiatenc;y

W!.8 involved; the decision of the former monbers was based on a policy towrds

or approaoh to the prcblet1 ot an international crininal jurisdiction, and would

be fo\1Dd ioporta.nt in azv interpretation of what had been ':l.chieved by the COliI!1ittee.
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25(1 Mr. ROBINSON- (Israel) r..greed with the Chairman's view that the report

• should be a purely factual re~apitu.lation of the C01.mD.ttoe l s discussi<;ms. He was

not sure \'bether the lacuna referred to by the Netherlnnds representative did in

fact exist, but if it did, he felt th,'lt it could be met by the followine addition

to ptll"agraph 10 of 'the draft report'.

IIThese deltlgations> 11O'~"l3verJ offered their whole-hearted co-operation
to those who believed ~n the possibility and desirability of the
establish.'ilent of s\1ch t}. court" 0

26 0 Paraeraph 11 of the rl'3port dealt ',nth proc.oclural objecti,ons, cnd to t\void

the L~prcss~on of contradic~~on a c~nsequential ruoendnent to that paragraph would

be requi.rou., If the 'WOrd lIothcr1: nt the be~L'1IlinB of paragraph 11 were replaGed

by Ghe wrd "Some:l .> it would make it· clear tha:~ parll{3raph :u dealt, not with

6ubstnntive" but 'Wit.~ procedU!'r.l <?b~ecti.()ns~

..
27 Q . Mr ~ ROLIN3- (Nethc~:lc.m;.c) nc.cepted the Isr[~eli rcprescntative' 6 nmonriment

and ~th'1rew his ~dnry

2$.:; Mr. SOMtjSE.~ ('::'e:ml!lrk), Happorteur, was prepared to accept the Israeli..
represent::.. tivc 1 S c:'::lendncnt prov-:i,d.ed the United Kingdcr;l representative agreed. If

the UniJ:.ed Kinl1don represcntr.tive did no:' ~~ree" he would prefer the aoendment to

be ptt to the vote o

29r. Mr~ JmmS (Uro.ted Ki:lgdol:t) felt that the Isra.eli e.mcnduent was unnecessary.

His delegation c.t least had co-opernc.ed wholc.henrtedly, a.lthough it ha.d opposed

't,hc ostablishttent of an intGl'nutiona.l crir.li.nal court j but there was no need to

sny so in n factualre~oTtc He therefore opposed the Isra.eli arlendMent.

,30 0 ' • The ClL'crHl'1IN put the Isrnel:. representative I s <ll!lendment to the vote.

~.h_~ J.t?rl)~eli_ r~p:-esent,atiye ,~ ::'Jrle.ndnent..was adopt.~d,.J:~,2_votes to none. with

M~ p~b..s~~.~~~o

~~-~.,.
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31. Hr. ROLDn (Netherlands) recalled thc.'1.t, after considerable disoussion,

the CcmDittQe he.d Mopted the view that no obligations should be imposed b7 the

statute OD .States ratifying the convention establishing the intern~tional oourt,
, .

except in the case or diploIilD.tic iJ:Jmunities e.nd privileces for the judges. It

r.dght be desirable to reoord the eommttee's view clearly in the draft report, al\

otherwise it ndght well be overlooked.

32, The CHit.lRMlili disa.greed, on the ground that the report I:lerely irovided

a condensed version of the CoIlJ!litteefs discussions, i~ reader of the report was

entitled to dr-nw any deductions frOI:l the report he w.:lshod, but the report itseJ.t

should contain no expression of opinion.

33. Mr. ROLIOO (Nethorlands) \d.thdrew his suegestion, in view of the

Chairman's observations.

34. Hr. M.."JcrOS (Un:it.ed Statos of iu:leI'ice.) stressed tha iDportance of no

attOI:lpt being mde in tha draft report to tne ComIJitteo I s discussions.

3.5. lIr. PINEYRO CHi.IN (Uruguay) considered that the dra.ft report. should be

adoptotl, in view of its hiGhly objoctive character,

36. His doleg~tion 'WUs also preIX"..red to El. ccept the draft stetute es 'a first

stop towards work the chnracter of which would havo to be nodified la.tor. He had

had occ~s1on in the course of tha discussions to indi~ta the points on which hio

deleGation differed froLl tha conclusions arrived at by the ComI!1ittee. Too J!lUoh

empha.sis Md been laid on tha question of conventions, The Cotltuttee had a.lso to
so~e extent lost sight of the fnc~ that accoptance of the st~tute would of itse1t

entail the obliGa.tion on states ot briilgine into line nny conventions which they

rJight subBaquent~ concluda•

.37. His delegation elso had Cl reservation to enter on article 27 (Reco8D1t~on

of Jurisdiction) l'lhich enabled a State ot which the acoused was a. netionn.l to

para.lyse the court's ~ction. Since, in the case of crinos under intematioilolle.w,

the Stata frequently stood behind the offender, tha p'ovision in that article fil1sht
ontirely clOG the Wheels of international justice.
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38~ Thus" while r.ccepting tr..;,'.~ first. draft, which had the merit of establish-. .
.. ing the principle of an intomationo.l oriminal oourt, his delegation hoped that

the o.foreIilentiuned provisions wouJ.d ~e omitted from the final text.

39.· Mr. WANG (Chinr..), while appre~iating the high qua.lity of the Rr..pporteur'a
,

draft report" regrettud thllt he had been unable to stu~ it a.s cnrel'ully and

thoroughly as he would have wished, bece..use. so little tioe had been allowed for

that purpose. In those circumsta.nces, he would abstain if a. vote were taken on·

the report; but he hoped tlw.t his abstention would not be taken as indicc.t1ng

lack of apprecic!).tion of the wlue..ble services renrlered by the Rappc?rteur.

40. The draft stl1tute .was based on the funde.tlental prinoiple that it should in

it~elf inpose no oblico.tions on states e.cceding to it. The jurisdiction of the

court" its power to apprehend criminals" its pm·,er to execute judgments and yet

other powers rw.d all been left for settlec.ent in subsequent_conventions, In his

view" that would not only iop~ir the authority and prestiee of the court, bat

would also to a laree extent vitiate its usefulness. In the dre..ft statute, the

Security Council had been unneco.ss{.rily denied aocess to the court~~) a.nd the

registrar and othGr officers of the court had been deprived of the privileges

and inmunities which were norc~lly eranted to persons of their position and

sk.nd:i.ng" (2) In view of those gnps in the draft statute, he could not vote for

it,

~a The final text of the draft report to the General i~ssembly and of the dra.ft

st:~tute had been rm.de avn.ila'qle to hiJ:l only when the CoIJrJittee was about to end

its session, and he had had no time to subnit then to his Government for approval.

He accordingly reserved the right of his Governnent to offer Oor.lI1ents and

su~gestions nt lr.ter stages, nnd he liade it cler.r that, in accordance with the
.

decision taken a.t the beGinnillG of the session.. no decision ot the. Comnittee would

in any way prejudice or prejudge the position of the Chinese Government.

(2)

See ·StU'llf!lllry Record ot the 26th I!1eeting
79 p..nd 80.. 83 and 84, 88 to 92 and 96.

Sec S~r,y Record of the 29th meetinJ
I"

(i.L/~~C.48/SR.29)b paracraph 106.

J.
:.

. "
t
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42. The CHi~ pointed out that the fWlction ot the Coou:d.ttee had mere~

been to dro..ft proposals and £'. statute for the establishment of an in,ternc.tional

criminal court. No Stnte l«l.S oommitted to anything as a result of the

COC1II1it tee t s work.

43. Hr. WYNES (il.u'Stra.lia) sUGgested that paragraph 12 of the draft report

met the Chinese represent~tivetsw:1shes. That paraeraph r.rl.ght perhaps be

clarified if the words lIand voting on c.ny draft texts" were added after the

word ~'deliberations".

44, Hr. SORENSEN (Dennark), Rapporteur, accepted the ..li.ustralian

representntive's sugcestion.

45. He added that the suggestion had been mde to him that the following

sentence be added at the beGinning of paragraph 16:

"It wn,s sum~est(;d th~t the nast satisfactory course would be to
establish the court as Cl principnl organ of the United Nations by
way of amenc1I:lant of the Charter. While e.ll meI!lbers of the
Carnnittee agreed that nost of the difficulties in the way of
creation" organization and jurisdiction of the court w:>uld be oet
by this J:lethod, it wtlS the feelinG of the l:lll.jority that it would
be fruitless to enbark upon a draft statut.e on this basis, since
it was clear thc..t ao.endoent of the Clmrtor was out of the question
at the present stage of international relations. 1I

The C~~tee accepted that additiono

46. The C~..N said tr~t as thore was no other objection to the dra.tt

report, he would assume that it was adopted and would not· call for c vote on it,

47. SpeakinB a.bout the work accotlplish6d by the Cor.r:dttee, he said that he

had had a. letter fron Sir Noruan Birkett" in which the latter had romrked that

it nobody undertook the initial spadework in setting up an international cric1nal

court, the project would never have any chance ot beine diecUBsed fr~ a.nd

publicly, Sir Normn Birkett had 1;'ccently referred in a apeech at ;~tlantic

City to the trial of Sir Peter of Ha[;enbach in 1474. In tha.t speech, he had

said that it had not been until the Nuremberg T:rial that !iaccnbach's trial had
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been perceived to be of peculiar inportance as the first internatibnal ·war crime.
trial" Duke.. Cl'll.\rles ot Bureundy (Charles the Bold to his fricmds" and Charles

the Terrible to hie enemies) had made Burcundy a great power in Europe. In

1469, the archduke of Austria. had found hioself in ereat financial difficulties,

and had been coopelled to pledge his possessions on the Upper Rhine to Charles

in return for the money he had so sorely ·needod o Those po~se6sions ho.d included

the fortified town of Breisach. It had '" :"ci.wd hiehly iJ:J.probable thr.t the pC..i~"

essions would ever be redeeoed, so Charles. had installed Sir Peter of Hagenbnoh

as his Governor or Landvor;t. HaGenbach; like Charles his master, n<?od inaU[~"UI'ated

0. reien of terror, the like of which had not been seen before. He and his soldiers

had been guilty of the nost terrible outrages. Those outraGes had had a nest

rarmrkable result - they hn.d brought about the union of all Burgundy1s neiGhbours,

including ~ustriD... the Swiss Leagues and towns, France, and the towns and lmiehta .

of the Upper Rhine, who had famed a grand alliance to oppose the tyranny of

Hagenbach and Cha~les. They had provided non6,1 to enable the ~rchduke of ~ustria

to repay Charles' loan, but'Charles, on one pretext or another, had refused to

accept it. The citizens of Breisach, however, tiad taken the law into their own

hands and captured Peter of Haeenbach. Charles hn.d been dofeated in battle and

hc.d perished on the field of Nancy.

48 0 The ~rchduke of ~ustria, in whose territory Haeenbach had been captured,

had ordered his trial. l~n ordinary trial. wuuld ho.ve :taken place bofore local

judges, but it had been agreed that Haeenbach1s trial should t~ke pla~e before

a special court of judges fron ~he allied cities, includinc the Swiss townso ~s

those Swiss towns had ceased to fortl part of the Holy RotJ['.n Enpire, their

pa.rticipation had eivon an international (,llaractc:::' to the bench befol"'e which

Hagenba.ch had appeared. To represent the order of knighthood m.long the judges,

sixteen kni[';hts had been added to their nuabero The trial ha.d tnken place in the

narket place of Breisach, on 14,May, 1474, The prosecutor had subnitted that

Hagenbach t s .deeds lw.d "tranpled underfoot the laws of God cnd non1i and had

constituted what, in the lanr~uaee of Nurenberc, were "cri.r.1es aeainst hurtlD.l1ityll.

Hagenbnchfs crll~cs had bee~ comnitted beforo the actual outbreak' of hostilities

between Burgundy and the allies, nnd henoe had not been war critles 1."1 the sense

that they ht.dinv:olved violation of the laws of wa.rfare. The Br~isach trial was

\~

._j
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there.tore a. notable precedent tor NurEmberg. mere the jurisdiotion ot the Tribunal

ha.d b~en made to cover crirJes against h~tl whether cor.mtted "before or dU;1"ing

the warll , Interroga.tories ha.d been administered, witnesses had been heard, and

Hagenbaoh t 5 counsel had spoken on his behalt. His only defence had been that

on which all war crininals had relied ever Bince .. the defence of superior orders.

That had been ,the na.in defence at Nureoberc. The judges of Breise-ch had deliberated

for severc.l hours, They had then overruled the prelininary objection to jurisd­

iction which h~d been taken, rejected the plea of ~perio~ orders, found Hagenbach

guilty, and sentenced him to death, . The l·'1a.rshal of the Tribuml had given the

order to the executioner with the words: "Let justicc be doneu•

49, It seened to bin (the Chairman) that that tale constituted a fittinG foot-

note to thc 'WOrk of the Connittee, whose achievanent it had been to do the initial

spadework in the creation of an internationa.l crinine,l jurisdiction.

~O. Mr. SORENSEN (Dennark), speaking on behalf of the Connittee, thanked

the Secretariat for the excellent work it h~d don~ during the session.

51. Nr. ROBINSON (Israel) ckined that the CoI:JDittee1s report to the

GenerAl ll.ssenbly would provide the str!.rtine point for [my future discussion on

tho ost.::blishncnt of an inter'national crininal court. He hOO thercfore three.
. proposa.ls to f.lake. The first was that the Secretariat prep..'1.re an annlytical

table of the contents of the report. Thc'secvnd was th~t a printed text of the

report be produced as soon as possible for the benGfit of l}>vernnents and schole.rs.

The third was in the fonl of a request that the Secretnry-General should have the

sur.unary:r ecords printed as soon as possiblo in ..me volUIle, for they fomed an

addition of pernanent value, to the report.

52, ~. L~iJ'n, Secretnry to the CormittGe, snid tffit <ID analytical table

of contents 'WOuld be prepared without delay. Printin~ of the text of the report

could not be undertaken while the resources of the Seoretnrillt were beine devoted

to preparations for the Genera.l i.eserJbly, but, ~le he ·could not make any

defini~e prooise, he'would endea.vour to expedite the printing. l·nmeosraphed

copies \llQuld be sent to governments without del~.
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53. With regard tp the summary records,; rules had been laid down regarding the

printing of such records, and he was not sure whether those of a subsidiary body

such as the Committee could in fact be printed. It was always possibleJ however I

for a government to raise the question of priii.ting the sur:U:lary records in the

Fifth Committee of the General hsseQbly; if a grant was approved for that

specific purpose, printing could then be carried out"

540 Replying ,to a query by Mr~ MitKTOS (United states of l~erica), he said that

the question of the establishment of an international criminal court would not be

on the aeenda of the sixth session of the General Assembly.'

55. ],11'. MiLKTOS (United Stat'es of Itrlerica) was of the opinion that the

conference, which would alnost cer~ainly be convened to consider the draft statute,

and the proposal regarding genocide, sho'ud be convened as early as possible., If

the ques~ion of an international criminal court was not placed on, the agenda of

the General Asseobly ll.'1.til 1952, it Wl.8 likely truit no cont'erence could be convened

until 19,3. That seemed to him a considerable waste oltiue, and he wondered

. whether it was possible to have the question included in the aeenda for the sixth

session at the request of the government of a.ny of the states represented in the

CoI!lI!litt~e, or by other a~o

;6. l-1r. de IACHARRlmE (Fr,ance) supported the splution suggested by the.
United states representative, for it would enable the work alrea.dy begun to be

continued without wasting a whole year.

•
57. For want of instructions, h.owever, no representative r.ppeared to be in a

position to state the.t his Governoen~ would be prepc.red to take the initiative

in requesting thnt themntter be placed on the agenda. of the neKt session of the

Gener:).l Assenbly':l In those circunstances, he felt tha.t the Co~ttee a.s a whole
. ,

shquld recommend that States thenselves should make such a request.

5S. .1r. SORENSEN (Denr..w.:-k) felt tha\ the natt~r was not one for the Committee

to considerc ' General ~'~Bsembly resolution 4S9 (V) ~de':~ wit~ a request tp the
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Socrctary-Goneral Uta cODlTimnica,tp. the report of the CoIlliti.ttee- to tho governments. .'

of MmJber States so that their obser~~tin~~ ~ay be su~tted not later than 1

June 1952". In prcp!lring its reFolutions the Gen~r~:'.. Ass~nhly hM. given due

eonside:r-A.t5.on to the time f1lctor, and if it were d~sired that governments .hould

submit their cornonts~ they would h:l.ve.to be givCll tiLle to study tJ1e Conu:d.ttee's. - .
report and consult with such outside.: bodies P.S might be concorned in the Jrl.8tter.

If the CommitteerocoIJrilended..placing the matter on the agenda. of the next:. session

of the General Assen.bly, it would be running counter to the intentions Which the

General Assembly obviously had had in fixing the tirue lir.lit. On the other hand"

aW p:overntlent could. request the inclusion of an itetl on the agenda of a. session

of the General ~s3enbly if it SJ desired J

59. 1-1r o U.OO, Secretary to the CotlIJittee; sr.id that he, yersonally, agreed. .
with the Danish represent:ltive1s rererks", Md felt tha.t it would be ina.ppropria.te

for the CO~ittRGtovake unyaction, in view of the quite-explicit wording of

resolution 4g9 (V), £or the lnforLk~tion of the Coornittee, howeverJ he pointed

out th~tl under rule 12 of the rules of procedure of the General Assembly~l)
the provisional ~enda for a regular session had to be drawn up by the Secreter,y­

General and comnunicated to the Menbers of the Un:i'jjcd' Nations a.t least sixty days

before tne openinG of the session~ In the present instance: that meant that the

provisional aeencb would have to be distributed by 6 September, which clearly

did not leave sufficient time for the question nentioned by the United States. .
representative to be included in it. On the other hnnd, under rule 14, any

•
Me~ber or principal orGan o~ the United Nations or the Secretary~en0ral could

request the inclusion of supplenenta:ry items in the ~Benda a.t least th.i.rty de.ys

before the opening of a regular session. Under that rule, therefore, there was

:l possibility of neotine the wishos of th~ Unitod Sta.tes representative.

60. Hr. T;JLiZI (Syria) recnlled that the suggestion that the General

:.ssetlbly be recornnendeJ to convene a con~orence to conside:o the drnft statute,

had oriBinally been put forward by the Ero"ptian representative.(2)

(irD~ent :L/520!devo 2
(2) See SUl!ll:1£.ry Record of the 22nd neeting

53 to 550
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•
61 Q As he himself' approved that solution, he proposed that the Committee should

• I

adopt a resolution to that ef'fect and transmit it to states independently .of it.a.- .
I

report,

2 0 TRIBUTE 'l'O THE HEMORY OF DR.i.J~TONIO SANCH8Z DE BUSTJ\MANTE
I

62. Mr. VALDES ROIG (Cu~a) rose to deliver a. corntlenorative address on his

fellow-countryman" Dr. Antonio Sanchez de Bustanante, whose dea.th ha.~ recent~

been announced. That g.'l("ea.t intemationall.st had been a. member of' the National

09IlVen.tion which in ~900 had 'drafted the first Constitu1;io17 or Cuba, then. .
Senetor, for many years Professor of InternAtional Law at the University of
Havana, judge of the Peroanent CoU+'t of International Justice at The HaBUe,

President of the Sixth Pan-~erican Copferenee and a ~lJlber o~ numerous legaJ.

societies. H~ had been one of the most active promoters of the development of

international law, t·o which he had devo'~ed his entire Ufe. He had olso been an

enth~siastic ch~pion of human rignts and had defended them in a liberal end

democratic spirit.

63. His legal works" in more than fifty volUJ!les l were known the world over.

Thirteen Latin American states had acceded to his C~de of International Law, the

Busta.na.nte Code.

64. Well before the League of' Nations had come into being, Dr. SanQhez. de

Bustarnante had predictoo to his pupils the codification of intemational law and

the creation of a ~reat court to apply it.

65~ In him' Cuba mourned one of her tlost illustrious sons. Might the meLlOry

ot Dr.Sanchez de Busta.r.nnte be a beacon for those who had'not lost their faith

in a better world, the 'WOrld of law, those who, within the framework of the

United Nations, were w:>rking to realize the ideal upon which Dr. Sanchez de

Bust~nte had set his hopes, for the triumph o~ justice and peace over the

barbarism of war •.

66. Mr. ROLING (Notherlands) expressed his profound ret;ret at the annotince-

nent made by the representative ot Ouba.. The w:>rld hc'1d suffered a Great loss

~
..
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in the death of Dr. de BUst~ e, who had belonged to the small group of lawyers"

who had tried to orgiinize i 31ationa),. relations in accordance with the Pr1Dciples

of justice.
r

67" Mro PIN'El jHAIN (Urlguay) said that it was with t~e greatest sorrow

that the Uruguayan .rr.ation .tad learnt of the recent death of Dr. Sanchez de

Bustamante" Dr. SWlO" -' .de .Bustamante had been a~ ardent defender of the Inter­

American system and ha devoted the most remarkable energy and talents to its

devel0P.ll1er J His lEigal thought was embodied in. two basic works. He had been
. .

the autho, of a oode of private international law, corresponding with the views

of a group or Latin-American countries and propounding a method of resolving the

c.onflict oi: laws which was in general opposed to. the system supported by the

Uruguayan Government and embodied in the Treaties of hontevideo of 1899 and 1940.

Th~t ~fference of view notwithstandint, there was no gainsaying the greatness of

the contribution of that great jurist to the formulation of private international

law~ His treutise on. public international law was one of the mo~t important

works contributed by Latin America to the cause of peace and international justice"

68c The sorrow felt by Cu~ and by the whole of America, and the loss to legal

science, were likewise those of Uruguay.

69>;1 l'lr. ROBINSON (Israel) felt that it 'WOuld be· fitting for' the Committee,

as a kind of sub-committee'for the development of international law, to pay tribute

to the memory of Dr. Sanchez de Bus:t,umante. He had knmffi him personally, aIld had

ah:ays been most impressed ~y his mental alertness and physical vigour. 'As a

statesman and educationalist, he had taken part in a great number of interna.tional

conferences over the preceding sixty years; he ha.d been a great teacher, and had
,

truined two generations of professionallaw,yers; he had been a judge of the

Permanent Court of International Justice and, as un author, bis books on inter­

national law had won world-wide renown. As a legislator, his draft code of

private international law had been adopted by several States ?5 a basis for their

:tegislation. His death was a great loss to international law, to Cuba" and to

all ~"1d.
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70. Mr" AfiADO (BJ:"azil) also 'paid a tribute to the memory of the great lawyer,

whose unique works would be a necessary source for Dny treatise on internationnl

13.w. .Dl". Sanchez de BustUlIlGnte had given his whole mind to the task of intro­

ducing order into the chaotic tangle of the problem of the conflict of laws.

1l.mericun and other l'lriters would ht:ve to go to him for guid1JIlce cnd instruction

which no one else hud provided.

71. Brazil rElalized how I.luch the l'TOrld had lost J and bowed her ht.-ud at the grave

of Bustamunte ~~th profound respect and wholehearted admiration for a great jurist.

72,. Vu-. de UCHA.l-1RI~ (France) wished to c...ssoc:i::.te his country with the

moving tribute paid to the memory of Dr. SDnchez de Bustarnante, whose ,..ork had

al~uys been followed with th~ gr~atest interest by th~ French school of ~w.

There waS hardly any legal work which fuiled to 5110\'1 tha influence of that great

juristls thought. His memory, associated with the ltigul work bf;ling effected in

the United Nations, \'lould ever rtlIllain fresh tlIIlong the ftunily o'f internutionul

jurists.

73. The CHAIHJ.':.1J.N said tiat all Amt::rica lw.d been proud of Dr. Sunchez de

Bupt-.:muntej the tributes just puid to his m..:mory by menbcrs of the .Committee were

no exp.ggerlltion" A5 a personal acquaintance, he had found hir.l gentle, friendly

and rtlfintid. He had been a gentlemun in th\:: fuD. ~leuning of the word.

74. loir. VJl.LDBS ROIG (Cuba) expressed his sincere gratitude fO,r the moving

tributes paid by the, Committee to th~ memory of Dr. SDnch~z de Bustmnunte •

•
3. CLOSU~ OF THi SESSION

75. The CHAlR}~u~ declcrcld the session closed.

, /
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