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DRAFT ST.~.TUTE FOR AN INTERNATIONAL CRDUNAL COURr, PREPARED BY THE DRAFTING SUa.
COl-:MITTEE (con~inued) (A/J..C.4S/L.l7, ll/AC.48/L.5/Rev.l)

1. .The CHAIEMAN requested the Rapporteur tiJ subni~ the proposals ot the

Drafting Sub-Committee regarding outstanding amendments to the draft statute.

Article 23 - Fin~

2. Mr. SOmmSEN (Denmark), lfapporteur, said that the Drafting Sub-Committee

recommended the insertion in articlEl 23 after the word "Court" in the second

senten~e, of the words "the Committing Authority, the Prosecution and the Board

ot Clemency".

The Drafting Sub-Commi~~eels recorrmendation ~s adopted by 8 votes to none,

with 2 abstentio~.

Article 45 - Required Major~tz

J. Mr. SOaENSEN (Denmark), Rapporteur, said that the Drafting Sub-Committee

proposed that articl~ 45 be re-drafted to read:

"Required Majority" .

"1. Final jud~ents and sentences of the Court shall require a
majority wte ')1' the jUdges pQrticipating in the trial.

2. The same requirement shAll apply to other decisions of the
Court provided that, in the event of ~n equality of yotes, thG vote of
the presiding jUdgE? shall be decisive.1!

The new text confonnad in substance with the decisions taken by the Committee at

its 2~h meeting.(l)

4. Mr. WYNES(Austr31ia) feared that the proviso in paragraph 2 of the

revised draft of article 45 ~ight be interpreted as 3pplying also to par~graph 1.

He proposed, therefore, thp.t, after the words "provided that 11 , the words "in such

cases" be added.

(1) summar.i Record of the 29th meeting (A/AC.48/SR.29) paragraphs 21 to 54.
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5. Mr. HOLING (Netherlands) and Mr. MUNIR (Pakistan) pointed out that the

proviso appeared only in paragraph 2, and could theretore apply only to the pro­

visian in that paragraph. There seemed to be no grounds for the Australian

representative's view that it was open to misinterpretation.

6. The CHAIRM:,N p,lt to the vote the Australian proposal.

! Th~_£:!!~i~ proposal was rejected by 4 votes t? 2. with 4 abstentions.

7. The CHAIIi!·1/Jl put to the vote the new text ot a.rticle 45.

~J..£~ti2f as re-dratted. W28 adopted bY 8 votes to none. with ,] ab8tenti~n8.

8. Mr. PINTO (France) asked that the Committee proceed torthwith with the

exaMination of the Isra~li proposal conceming the crime ot genocide (A/AC.4S/L.5!

Rev.l and A/AC.48/L.5/Rev.l/Corr.l).

11:!r..Q..eJA:.-E.;:qp.2.sal concerning the crime or genocide (A/AC.4S/L,S/Rev.l and

YAQ.~B-~L):~·2L~1/Corr.l)•

9. Mr.. ROBINSON (Israel), introducing his proposal (A!AC.48!L,5/R8Y.l and

i.j;,C.43/L,)/Rev.l/Corr,1) said that at an early stage in the Committee's discus­

sions the Pakistani representative had proposed an amendment (A/AC.48/t.l) to

article 24 of the draft statute contained in Annex II to the Secretary-General's

memorandum (1\/'\C.48/1). The amendment specifically mentioned genocide in the

statute of the court as a crime over which the""'C"ourt would have jurisdiction.

The Committee hud decided not to mention any specitic crimes in the statute, and

had left the question at the conferring of jurisdiction on the court in respect

of specific crimes, to b~ dealt with in subseqUent conventions, Genocide, how­

ever, was of such importance \hat hi' delegation felt that it deserved some kind

ot mention in the Committee's report, at least in the ro~ of a recammend8tion to

the General Assemb~.

10. Genocide. W!lS the only crae under intemat10nal law that had so far !=»een

spec:Li'~ed in a convention, and the Convention on Genocide had a1l"9sd1' been

,...
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ratified by twenty-eight States. The International Law Commission had been in­

vited to study the desirability and possibility of establishing an international

judicial organ for the trial of persons charged with genocide or other crimes.(l)

Final~, genocide had been referred to in the General AssemblY resolutio~ request­

ing the Committee to prepare draft conventions and proposals relating to the

establishment and the st~tute of an international criminal court. (2) In view )f

such specific mention of genncide, genocl.de MI6 cle3r~ the one crim.e under inter­

national law on which action should be taken. His country's pr0posal was selt­

explanatory: the reconmendation it contained was ;n the rom of a ~.

11. Mr. }IDNIR (Pakistan) recalled that he had desired that genocide should

be mentioned specifical~ in the statute, but as it had been decided that no

specific crime ah·mld be mentioned therein, the Israeli proposal was the next

best solutbn. He therefore strongly supported it.

12.
I ..

Replying to a query by Mr. SORENSEIJ (Denmark), Rapporteur, Mr. ROBINSON

(Israel) explained that the >lord "~" had appeared in other resolutions of the

United Nations. While it had no equivalent in J'hglish, and ccuid not be trans­

lated exactly as a wish or desire, it was well understood as being virtually R

recommendation.

13. Mr. PlNEYRO CHAIN (Uruguay) said that, for the reasons given in the

Israeli draft resolut.ion l it was obviously desirable that States pRrties to the

statute of the court should accept its jurisdiction in regard to the crime at.
genocide, but he ~s opposed to mentioning any particular crime in the statute

ot the court.

14. Mr. PDJTO (France) agreed with the Uruguayan representative's remarks.
- . .

The difficulty arose trom the fact that at the second reading of the draft st~tute

the Conunittee had not maintained the very clear text of article 1 tldoptedat the

first reading. It had been de~ided to exclude from the jurisdiction of the

court the "other crimes of international concern" and to insert instead the phrase

(1) Resolution 260 B (Ill) of the General Assemb~ of 9 December, 1948.

(2) Resolution 489 CV) of the General Assembly ,?f 12 December 1950.
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"as may be provided in conventions ')r special agreements among St~tes parties t·?

the present Statute". By virtue of that decision the expression "crimes under

int.ernntional law" had lost the precise meaning given t::> it in the Secretary-,

Generalqs memorandum, and now embraced crimes referred to as "of intem~tional
r

concern", That should net, however, prevent the Committee from adopting the

·Israeli proposal, eyen if it were not entire~ sati8f~ctor,y.

15. The CHAIRMAN put to the vote the Israeli draft resolution (A/AC.4a/L.S/

Rev.l and A/AC.48/L.5/Rev.l/Corr.I).

The Israeli draft resolution was adopted ·by 5 votes to 1. with 5 abstentions.

16. Mr. ROBINSON (Israel) suggested that his resolution be included as an

annex to the CommitteeWs report to the General Assembly.

It was so agreed.

17. Mr1 MAKTOS (United States of America), explaining his abstention from

the vote on the Israeli resolution, said that his country had not so tar ratified

the Oonvention on Genocide.

Article 49 bis

18. Mr. SORENSEN (Denmark), Rapporteur, introd~ced article 49 la!! as

drafted by the Drafting Sub-CODIIlittee(l) and reading as tollows:

"A jUdgment of the Court shall be a bar, in a State which has conterred
jurisdiction u.I;0n the Court with respect to any offence Lcharged in
the indictmenY bnvolved in the proceedins!7, to subsequent trial of
the accused for such offence."

19. The words in square brackets provided tw~ alternative qualifications ot the

word "offence". The difference between the alternatives could best be explained

by an example. If jurisdiction were conferred on the court in respect ot the

crime of genocide, and a person co~ttad a murder which the court decided di4

not constitute genocide, under the first alternative he could be tried sUbsequentq

tor murder by his own national courts. Under the second altemativ(f, however,,
q:
f:

~ (1) See SUlmlElry Record of the 29th meeting, paragraphs 82 to 85.
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he could nqt be tried subsequent1y1 AS murder was an offence involved in the

proceedings. The alternatives had been placed before the Committee fGr a

decision; no recommendation was made by the Drafting Sub-Committee in respect

of either.

20. The CH~IRMAN, amplifying the remarks of the Rapporteur, said that he

had advocated the inclusion of th~ second slternative to enable the Committee to

decide whether it preferred the provision giving broader protection to the accused.

In his own view, the first alternative had.a precise meaning, \'/heress the second

alternative would be bound to give rise to controversy as to the exact meaning of

the words "involved in the proceedings".

21. As the idea had originally been put rorward by the Syrian representative, he

called upon him to express his views on the text.

22.. Mr. TARAZI (Syria), speaking as the author of the idea adopted by the

Drafting Sub-Committee noted with sDtisfaetion that it had correctly ~~terpreted

his line of thoUght.(l)

23. Th~ stipulation that the judgment was a bar to a subsequent triAl should

apply in the case of both Alternatives. The first alternative, however, satis­

fdc~urlly nLt:t the objections formulated at the preceding meeting on the non-legal

aspects of the question. He himself considered that the Committee should adopt

that alternative. Actually; before national courts, the acts with which an

accused person was charged were set out in the indictment, but before an inter­

national court the crime under'internrtional law might have more than on~ aspect.

In such cases, the accused would be amenable to the jurisdiction of the court

only for acts considered as crimes under international law ",1.thin the meaning of

the convention. Thus, a subsequent trial would only be barred in respect of

offences set out in the indictment.. It the accused were discharged for reasons

given in the jud~ent of the court, such acts could etill be considered as dif­

ferent crimes ~der the national law or the State of which he was a national.

-.,.--
Cl) See Surnmar,y Record of the 29th meeting (A/AC.4S/SR.29), paragraphs 65 to 67.

---------

"
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In such eases, the n3tion~1 court would not try the accused for acts considered

as ertmea under international law, but fo~ other offences coming within it. own

proper jurisdiction.

24. Mr·. l-roNIR (Pakistan) said that it WIlS difficult for him to express an

opinion on the adequacy of the Dlternatives submitted by the SUb-Committee. So

far es he understood the Rapporteur's interpretation of those alternativel1, an'

accused could be tried by a national court atter the international criminal court.

had found him not guilty of' g~nocide. If that were so, the accused would receive

no protection from the provision. All depended, admittedly, on the extent to

which the Committee was prepared to protect an accused person. It seemed to him

that the Committee did not need to draft a meticulously detailed st3tute, but

shwld merely prepare the broad outlines of a statute, which.would enable the

General Aosembly to decide on th~ desirability of an international criminal court.

It would be sufficient merely to state that the accused should be protected from

subsequent trial for the same offence. In his view, murder was included in

genocide, ~nd it an accused person were found innocent of genocide he should not

be tried again-tor murder.

25. He accordingly proposed the following te)(t as an alternate version of the

provision of article 49 bis submitted by the Drafting Sub--Committee:
, -

"No person mo has been tried and acquitted or convicted before the
International Criminal Court shall be subsequently tried for the same
offence in any court within the jurisdiction of any State loIhich has
conferred jurisdiction on that .court with respect to such offence."

-26. Mr. JONES (United Kingdom) agreed with the Pakistani representative.

The basis, howev&r, of the principle that an accused ehould not be trie~ twice

for the same offence was not the consideration whether he had been ch2rged with

an offence O! whether any offence W3S involved in proceedings concerning him, but

whether he was in danger of being tried again on the same set of facts. He

~ggested, therefore, that the first part of the Pakistani proposal be amended to

read:

liNo person who haEl been tried and acquitted or convicted before the
tnternational Criminal Court shall be subsequently tried for the
same offence on the same set of fecta in any court 0 •••• ".
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27. Mr. MUNIR (PakietsR.) accepted the United Kingdom amendment to' hitl pro-

posal.

28. Mr. SORENSEN (Denmark), Rapporteur, said that the Drafting Sub-Committee

had based its text on the Committee's decision that ther.e should be no re-trial

for the same offencer that decision had not mentioned re-trial o~ the same tacts.

The Pakistani and United Kingdom ~epresentatives were re-opening a queation that

had been decided ae a prel1Irlnary issue. He himself agreed with their views...

but the Drafting Sub-Committee. had not felt that it should go into that·probl~

again•

. 29. Reverting to his example explaining the alternatives in the draft, he ex­

plained that he had meant that if a person were acquitted because it had been ?

found that he had not committed genocide, that did not mean that he had not 'c~... .....

mitted murder. The essential element of genocide llB' the intention to destroy
, .

national, ethnical or- ,other groups as such, and it such in"tention was not present

genocide could not 'be committed. Clearly, if the court found that not even a

wrder had been committed, there would be no case for a subsequent re-trial ot

the accused.

30. Mr. ROBINSON (Israel) agreed with the Danish representative that in-

tention was the essential element of genocide. The concept of genocide had been

defined 1n an intemational instrument, and it would be defined in any national

code of cr~es where the State in question had ratified the Convention on Jenocide.

The difference between genocide and any other mass killing lay in the 1ntef~'liion

of the killer. There was no substance in the Pakistani representative's ar~ent

that if a person were acquitted of genocide' he should not be tried subsequentlY

for murder, if in fact he had committed murder and not genocide. !<Jor could, nor

should any State be prevented from bringing such a person before its national .

courtfS. The Pakistani amendment, however, referred to "the same offence". In

other words, there was no real ditferen~e between that amendment and the first

alternative text submit~ed by the Drafting Sub-Committee. There were t"o

different elements in 3.rticle 49 lli: res Judicata, and double,. jeopardy. Both

were covered by eit.her the Drafting Sub-Conmdttee's first alternative or the

Pakistani amendment; consequently, either wording ~ould be adopted.



- y ... 't-"~ .-

A/AC.4S/SR.30
page 10

31. In his opinion, however" the second alte~ntiV'e text seemed to convey a

different implication, and he would hesitate to vote for it.

32. Mr. JONES (United. Kingdom) thought that the acid test was whether a

person was in peril of double trial, not whether the court had decided regarding

its jurisdiction. A possible solution might be to lea~e the problem or sub­

sequent trial to the future conventions which would conter jurisdiction on the

court in respect of specific crimes.

33. Mr. RaLING (Netherlands) pointed out that, to take the case of genocide"

which involved murder, jurisdiction would be conferred on the court only in

respect ot genocide, not in respect of murder. That being so, both alternative

drafts of article 49 bis and the Pakistani amendment all contained precisely the-
15ame provision.

34. He himself preterred the Drafting Sub-Committee's second alternative" as it

was the clearer.

35. Mr. PINEYRO CH!.!N (Uruguay) pointed out that in defining the. act of

genocide the Convention on Genocide had distinguished between two constituent

elements of: that act: the objective element, which was homicide" and the sub­

jective element" uhich was the intention to destroy a racial, religious or other

group. Hence, when the court took cognizance of a charge of genocide, it might

decide that the subjective element was not proven, and acquit the accused on the

count of genocide. But in that case there was nothing to prevent the accused

being brought to trial before the national courts on a chcrge under the ordinar,y

lawo There was" therefore" no overlapping between the two jurisdictions.

Should the court decide that the subjective element of the act of genocide was

proven, it would convict. In that case, the State of which the accused was oS

national would not be entitled to bring the accused before its own C0UrtS, even

if genocide constituted a crime under its criminal code. The judgment of the

court would then be a bar to a subsequent trial.

36. The difficulty was t-:> distinguish between the two elements. For that

reason J he considered that it weuld be better not to mention the indictment and



A/AC.48/SR.3.0
page 11

to keep to the terms of the judgm~nt, that w~s to say, to the definitions ef the

crime in the judgment. He accordingly considered that, at the various·texts

before the Committee, that originally submitted by the Pakistani representative

wC! 8 the b~st, as it only mentioned the offence and did not refer to the acts.

He therefore proposed that the Committee adopt that text.

37. The CHAIRMAN p::>inted out th~t the question of double jeopardy w0Uld

arise in anr esse where a national of a State was being tried for an offence, if

he had been tried previously by the international criminal court.

38. He then put to the vote the Pakistani amendment in its original fonn.

The Pakistani amendment was adoE,ted bl..7 votes to nqne J with 5 absterations.

39. The CHAIRMAN put to the vote article 49 ~ as amended.

Atll.2.!!Jt9 bis~ amended was adopted by 7 votes to none, with 5 ab~tions ..

40. There being no further comments on the draft statute J the CHAIRMAN

ruled that the Committee would bagin examination of its draft report to the

General Assembly at the next meeting.

The meet:lpg rose at 5. 2...E.=.m.. ,
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