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DRAFT STTUTE FOR .l INTERNATIONAL CRIMIN.LL COURT, PREP.RED BY THE DR.FTING

" QUB-COMMITTEE (continued) (u/iCe48/L.17)

Chapter I1I: Competence of the Court (continued)

irticle 29 - .ccess to the Court (continued)

1. The CHAIRMAN said that the question befors the Committee was whether
the words within brackets in paragraph (c) of artizle 29 should be retained er not.

2. There being no comments 6n the clause within brackets, he put it to ths vote.

The Committee approved of the inclusion in the statute of the words within

brackets in;paragraph {c) of article 29 by 8 votes to none, with 5 abstentions.

3. Mr, SﬁRENSEN (Denmark) drew attention to the difficulty in reconciling
paragraph (c¢) of artiele 29, as apgroved by the Commlttee, with the provision of
article 26, that jurisdlctlon could be conferred upon the court by special agreement
or by unilateral declaration, The element of reciprocity, which he had referred

to at the 26th meeting, clearly did not occur in such cases, but only under a pre-

1)

following words bc added at the end of paragraph (c):

existing general agrceeament, To avoid ambiguity, therefore, he proposed that the

fprovided that this epndition shall not apply if Jjurisdiction is
conferred on the eourt by special agreement or by unilateral

declaration,! ’

L. If some such addition were agreed upon, the Draftlng Sub~Committee might

frame it in appropriate language.

5. at thu suggestion of Mr. WYNES (australia), he accepted the substitution

of the word "where" for the word Yif" in his amendment.

6. Mr. MKTOS (United States of .merica) held that the idea underlying-
paragraph (c¢) was that States which hed conferred jurisdiction on the court in

respect of specific orimcs should not be permitted to bring a case before the

4

1) See Summary Record of the 26th mueting (u/uC.48/5R.26), paragraph 72
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court in respect of any other crimes. The additional clause proposed by the
Danish representative would defeat the effort to ensure an element of reciprocity,
for clearly, if it were accepted, the easiest way for & State 1o avoid reoiproe@ty
would be by concluding a special agreement or haking-a unilateral declaration,

He accordingly opposed ‘the Daanish amendment,

7 Mr, ROLING (Netnherlands) was not clear how article 26, rolating to the
sttribution of jurisdiotion, aouli be linked with article 29, which dealt with the

tastitution of proceedings before the court. .

S, Mr. SORENSEN (Denmerk) explained that when jurisdiction was conferred

* on the court by special agreement or unilateral declaration the attribution of
Jurisdiction and the instifation of proc:edings were fused into ons process.'

His argument was that, as the draft"stood; two States would be unable to institute -
proceedings before the gourt ualess both had acceded to a general convention in

advance; his amendment was designed to give them the power to do so.

9, The United States representative'!s point was met by article 27: Jjurisdiction
had to be conferred by a State in respect of a crime involving one of its nationals
or committed in its territory., In his view, a provision for special agreements
or unilateral declarations would be nullified if his amendment were not accepted,
&s the whoie point, at least of a unilateral declaration, was that only one State
was involved., The amendment added nothing new, but it eliminated & possible

ambiguity,

30, ¥Mr, PINTO (France) did not think the United States representative's fears
were justified. He saw no objection to the addition proposed by the Danish
representative, though it did not seem absolutely essential, and would not make

any Jdiffevence to the interpretation of article 29 as worded in the Sub-Committee!s

11, Mr, SORENSEN (Denmark) seid that he would not press his amendment if in
fact it was the general unduictuading thel without it the conferment of jurisdiction
on the court by special agreements or unilateral declarations, would not be

endangered.
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12, . Mr. ROLING (Nétheriands) suggested that the question was of such
complexity that it deserved careful consideration by the members of the Committee.
He proposed therefore that it be taken up again at the following meeting.

-

It was so agreed. ' :

13, The CHAIRMAN pointed out that the Committee's decision was tantamount
to a tewporary withdrawal of the Danish amendment. It was to be understood that
when the draft statuts had been considered, any point could be reviewed at the

requast of any member of the Comrittes, T

14. There being no other comments on paragraph {c) of article 29, he put it to
~

the vote,

Paragraph (c) of article 29 was adopted py 9 votes to 1, with 3 abstentions,

15, - Mr, ROLING (Netherlands) pointed out that article 28 of the draft statute
prov;ded that no jurisdiction could be conferred upon the cowrt without the
approval of the General Assembly, it being thus roccognized that care should be
taken lest the activities of the court interfere with the maintenance of peace.
To confer jurisdiction on the court was relatively harmless; but to bring a case
before the coust sould have the most dangerous consequences. Thus, if a group
of States threatened peate by preparations for aggréssion, it was conceivable
that the United Nations would take no action under Article 39 of the Charter, in
the hope that peace could be pruserved, But if a State, lacking a due sense of
res,.onsibility, brought a case before the court against nationalé of the State or
States preparing for aggression,. the chances of preserving peace might well be
jeopordized beyond repair: for the court would‘be bound to take cognizance of
the offence ond try it.

16. To meet éuch a contingency, the Gen.ral Assembly should be given the power
to stop the institution of such proccedings before¢ the couri, in the interests of
peaée.’ It might be argued thet the cemmitting autherity could hold up such
proceedings, but in fact tﬁe Committece had decided that the committing aughority

sﬁould merely weiéh the evidence and should take no political deeisions. The
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qualifications of the committing authority would in any case not fit it for the
task of taking such a weignty decision, vhich would clearly have to be taken by
-a political body., The only body qualified to do so was obviously the General
Assembly. He Ecoordingly proposed that a new paragraph be added to article 29,
to read "In the interesit of the maintenance of peace, the Genera; Assembly may

prevent a particular case from being brought before the Court.V

i7. " The CHATRMAN drew the attention of the Committee to the United States
amendment to article 34 (A/AC.48/L,19), If that amendment were adopted, the

prosecutiﬁg attorney appointed by the United Nations could prevent a case from
being tried, It seemed to him that that, amendment would meet the requirements
of the Netherlands representative, and that there was accordingly no necessity

‘for an additional paragraih to article 29

18. Mr, ROLING (Netherlands) found it difficult to take up any position in
respect of the United States amendment to article 34, as it had not yet been
discussed, Moreover, with the majority, he had opposed the appointment of a
prosecuting authority on a permanent basis as a United Nations organ. He

asked, therefore; that his proposal be considered,

19. Mr, PINTO (France) observed that, the Wetherlands representative seemed
to be givirg a definiticn of “"crimes uncder international law" which no longer
accorded with the amended text of article 1 of the draft statute, In its
original form the text distinguished between "crimes under international law"

and "other crimes of international concern". The final version spoke of "crimes
under international law, as may be provided in conventions or special agreements
amongst States parties to the-present Statute,"! Thus it was open to States to
conclude conventions or agreements conferring jurisdiction on the court not only
in respect of crimes under intern:tional law stricto sensu, but also in respect of
any crime, somc aspects of which might come under international criminal law, such
as piracy, traffic in percons or drugs stc. On the ofher hand,” if th: suggesﬁed
addition were adopied a serious ang dangerous political element would be intro-
duced into the courtis procedure., It would excessively restrict the activities

of the court, which would be like a bird without wings,



A/aCe8/SR,27
page 7

20, Mr. JONES (United Kingdom) said that he might be antiaipating
‘discussion of article 34, but he was unable to see how the prosecuting attorney
proposed in that article cculd deecide a political issue, as the power to do ao
was~not vested even in the eccmmitting authority itself. It must therefore be
a political body which would decide the question envisaged in the Netherlands -

amendment.

<l. " bre SURENSEN (Vernuatk ), while to some extent agreeing with the French
representative, considered that the Netherlands amendment raised an important
issue. The amendment gavé the Gencral Assembly the right to interfere in all
cases, and the logical consequence of that would be that every case would give
rise to a political debate, In his view, the right to interfere should be
limited to cases alrs..Jy on the agenda of a United Nations organ, and the
General .ssembly, or whatever other United Netions'organ was selected, should
have no right -to ingervene in respect of other cases, He accordingly

suggested that the Netherlands proposal be amended to read:

"iny comylaints releting to a dispute or a situation pending before
a United Nations organ shall require the consent of that organ befors

being lodged by 2 State before the Courtt,

22, Alternatively, insteed of the words "United Nations organ," the words

"General JAssembly" could be used.

23. He felt that it was prefcrable that the institution of broceedings should

-depend on the consent rather than on the objection of the General Assembly.

24, Mr, PINEYRO CHAIN (Uruguay) supported the Netherlands proposal.

That proposal fé-opened a discussion which had been inconclusive, and ap roached
the problem from a new angle, which would enable certain difficulties to be
avoided,

%5, Several members of the Committee, including himself, had been of the

opiniog'that a complaint bﬁought before the court must necessarzly emanate from
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the ‘General Aasembly.;) They recognized the necessity for assessing the

political expediency of trying any glven case before it was referred to the ecourt;
and they felt that in ceétaiq circumstances it was better to allow a oriminsl to

. go wipunished than to do anything that might endanger international peace,

- 26. Houvﬁér,the-committee had not lost sight of the drawbacks of such a provision,
Invall instances, cases brought before the court would previously have been
‘discussed on the political plane in the General Assembly. Hence the provisional
solution'had been in favour of allowing States to bring cases before the court,

27. Under the Netherlands proposal, the General .issembly would not intervene to
assess every complaint brought up by a State, but would only do so when it
congidered that the trial of the case was against ths interests of peaces

The suggestion was most ingenious and logical, since the primary obligation of
" the General Aé;embly was to safeguard international peace and security, It
evaded the diffioulty of having the General Assembly intervene in every case,
while at the same time ensuring respect for fundamental interests which muet be
safeguarded, The Committee should not let the sdggestion pass unadopted,--

1) See Summary Record of the 12th meeting (.i/AC.48/SR.12) peragraphs 24 to 68,



rd

A/AC .kB/SR 27
page 9

23, dro ROLING (Netherlands) said that he did not insist upon the exaet
worcing of his amendment, In his view, only the principle should be adopted,
and the Drafting Sub-Commitiee should be asked to frane it in appropriate
langmuage; the principle was extremely important, and care would be required in
the draftihg. '

29, bire SORENSEN (Denmark) was prepared to withdraw his anendment if the
Cairnittee decided to vote on the principle of the Netherlands amendment and

leave tihe precise wording to the Drafting Sub-Committee,

30, ¥r. ROLING (Neﬁherlands), c.ealing with the Danish representative's
earlier objection, contended that it was preferable that the General Assembly
should have power to prevent the institﬁtion of proceedings, rather than that it
should be required to give its consent to their institution; in the first case,
only those proceedings which the General Assembly désired to prevent would give
rise to discussion, whereas, in the case of its consent being required, there

would be a discussion for every complaint,

31, with regard to the French representative's objection, he pointed out that
Sfates could confer Jurisdiction on the court in respect of international crimes,
such as aggression, which all involved qucstions of peaces It was perhaps a

. pity that the General hssembly should have to be called in in such cases, but

the facts of the situation had to be faced, The international criminal court
would indeed suffer a limitation of its activitics, It might be called "a bird
without wings", but it was desirable that it should first learn to walk; it
could try to fly later,

32, The CHAIRMAN said that it would be desirable to decide in principle
whether, as proposed by the Nctherlands representative, a provision should be
inserted in the statute to enable the General Assembly to int svene to prevent -
cages from being brought before the court. If the idea were accepted; the
amencdnent could be drafted in a suitable form and submitted azgain to the
Committee, )



A/AC.L8/SR 427
. page 10

33. He accordingly put to the vote the Netherlands proposél in principle,

The Commiyteé adopted the Netherlands proposal in pwinciple; by 5 votes to
2, with;sgabgtentions.

34, The CHAIRMAN suggested thzat in view of the decision 3ust taken;
article 29 be voted upon as & whole at a later stage,

It was so agreed.

Article 30 - Challenges of Jurisdiction

354 Mr, SOAENSEN (Denmark), Rapporteur, explained that paragraphs 1 and 2
of article 30 reproduced prévious decisions of the Committee.l)
Drafting Sub-Cormittee had added paragraphs 3 and 4, rcgarding the time at which
challenzes of jurisdiction should be made. | '

However, the

36, Mr, COHN (Israel) said that the ceneral purpose of article 30 scemed
to be to empower not only the accused to challenge the jufiédiction of the court
but 2lso the States referred to in article 27, Such proviéion in respect of
States should obviougly be placed in article 27, and he therefore proposed that
a new paragraph be added.to that article, reading:

.

"For the pufpose of challenging the jurisdiction‘of'the Court in any

perticular case, such State shall be entitled to intervene in the proceedings.®

37 Tﬁe questions of procedure‘dealt with in paragrabhs 2, 3 and 4 of article 30
raised separate issues and were unimportant. It had been left to the court to
frame rules of procedure, but the court was apparently not %o be trusted with the
decision when and how it should deal with challenges to its Jurisdictions The,
fear that it weuld not be able to deal with such problems was entirely unfounded,
and cast a'reflection on the efficiency and even the cormon sense of members of -
the court, In his view, therefore, it would be unnecessary, and even absurd, to.

“include paragraphs 3 and 4 in article 30, Paragraph 2 was even less.necessary

*

1) See Surmary iiccord of the 9th mecting (A/AC.48/SR.9), paragraph 31
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than paragraphs 3 and 4: for it was self-evident that challehges to its
jurisdiction would be settled by decision of the conrt. Finally, it was
unnecessary to mention that the accused could challenge the jurisdiction of the
court as no statute could deprive hiz of his right to do so. In fact, the only
question raised in article 30 that required settlement was that of the right of
States to challenge the court's Jurisdiction, and he submitted that that could
be declt with more approprlately in article 27, in the way he had proposed.
Article 30 should therefore be deleted,

‘38  Mr. MUNIR (Pakistan) thought that the Committee had decided against
1ntervention by States in any proccedings before the court,

39 Mr. LIANG, Secretary to the Committeée, said éhat the Committee had
indeed decided that no State-had the right to intervc;e in any case before the
court.l) It had, however, decided thau a State should be allowed to challenge
the jurisdiction of the court.

40, Mr, MAKTOS (United Statcs.of america) also felt that the two decisions
were not contradictory. 4 State would not be permitted to intervene on any

ground other than that of challenging the jurisdiction of the court,

L1, Moreover, he opposcd the Isracli proposal on several grounds, If the righ£
of a State to challeﬁge the Jurisdiction of the court were recognizcd in the
statute, it might be argued that failure to mention the right of the accused meant
that the accused would have no such right, From the point of view of the
psychological effect on public opinion, it was desirable that that right should
be clearly declareds dgain, as it was held that both a State and an accused
could challenge the jurisdiction of the cou:it; it would be more fitting that
provisions containing that right should be placed together in the statute.
Prragraphs 3 and 4 contained provisions which had led to lcngthy arguments in the
dispute between France and Great Britain as to the nationelity decrecs issued in

Tunis and horocco before the Permonent Court of International Justice, and could

1) Sce Summry Record of the 19th mecting (i/AC.48/SR.19), paragraph 52.
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not be regdrded as sclf-evident.l) Finally, it would be no reflection on the
‘inteliigence of the judges if the verious provisions were clearly laid down in .
article 30; they should clecrly not be left unstated in a statute establishing

a new international court.

42.' To meet the Pakistani representative's objection, he proposed that paragraph 1
of‘article 30 be amended to read as follows: "The competence of the Court may be
challenged by the accused, For the purpose of challenging the Jurisdiction of
the Court, any State referred to in article 27 may, in any particular case, l
intervene in the proceedings.! That addition virtually repeated the Israeli

amendment

43, In reply to a query by hr, V/AKG (China), he seid thao he had no
objéction to the word "jurisdiction" being substituted for the word cor.pctence®

in the first sentence of his amcndment to paragraph 1.

Ll Mr. PINEYRO CHAIN (Urugucy) announc;d that he would vote against the
text proposed by the United States representative, as he considered that it was

‘oo general.

L5 hr. COHI (Israel) cloimed that it would be cxtremely dangerous to include
a specific provision that the accused should have the right to challenge the
Jurisdiction of the court, The 1m;11cetion of such a provision would be that he
could not challenge any other interpretation of the convention concerned; btut mst
confine himself solely tb the question of Jurisdiction. It was'eleméntary
knowledge that an accused brought, before any court under a convention had the right
to use all and any erguments concerning the interpretation of that convention;

nor wis there any nced to mention that sucls arguments included the question of
Jurisdiction. In view of the danéer of such a provision, he opposed the

United States amendment,

4

1) Pub’ications of the Permanent Court of Internationsal Justice, Series B,
iue L4y 7 February 192%, Collection of Advisory Opinions.
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Aé.. Le had always been in fevour of minitmm g ntees being accorded the'
accusede Such guarantees were strictly of & .cedural nature, but had
nevertheless been included in the statute e- rticle 38, If article 30 were to
be retained, he could well enviéage & ~munse. & or t'.2 defence challenging the
interpretation of a treaty and. findir  Ads chall’ 1ge rejected by the court on the
grounds that only its 5urisdiction ¢ "~ guestioned, Such an interpretation
of article 30 would invzlidate all the g rantees cf & fair trial accorded to -

tiie accused under article 38&-

47, ¥r. WINES (Austra.ic) suggested a text which he hoped would reconcile
the two points of view, It read:

. "Challenges of the Juricdiction of the Court, waether by the accused
or by any State referred to in article 27 (which State may intervene
for that purpose) shall be settled by the decision of the Court".

48, ~ Mr. PINEYRO CHAIN (Uruguey) said he would like to submit a text to
rcolece paragraph 1 of artiele 30, The wording was somcwhat different from that
suggested by the Australian representative, It was desirable to have a general
provision to the ¢ffect that in addition to the accused, States should be
oentitled to challenge the jurisdiction of the court. But it should be specified
th-t any such chullenge was restricted to cases expressly covered by article 27
of the draft statute. His text read as follows:

iTo chalicnge Jurisdiction, there may intervene, in addition to the

parties, the States referred to in article 27, whén the challenge is
based upon the abscnce of agreement of those States, as required in

erticle 27,0 |

49 The CHAIRMAN welconed ir, del Valle, the Head of the Cuban delegation,

50, lr. del VALLE (Cuba) expressed his regret that he had not been able to
teke part in the work of the Cormlttee enrlier,

The mecting was suspended at 11,40 a.m. and was resumed ot 11,55 a.nme
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51, : Mr. MAKTOS (United 3tates of America} said that he approciated the
Isracli representative's apprehension lest, if spccific reference were ﬁéde to the
right to challenge the jurisdiction of the court, it be inferrsd thut challenges
could not be made on other grouncs, That was, however, not the cese, and he
submitted that a challenge of jurisdiction was a special plea, To meet the
points réised by the Israeii representative, he sugzgested that parsagraph 1 of
“ariicle 30 should be amended to read: "The jurisdiction of the Court moy be
challenged, in addition to the parties concerncd, by any State ceenally éuch a
‘ parcnthetical reference to the parties concerned had the merit of ipplying that
the accused quite naturally had the right to challenge the Jurisdiction of the

court »

52, ~ Mr, COHN (Israel) said that any reference to the right of the accused te
c¢hallenge the jurisdiction of the court, whcether psrenthetical or otherwise, was
superfluous, That did qot-mean that he was opposed to the United States amondment;
he izerely felt that it left one most important issuc undecided, namély, the fﬁte
of'the other paragraphs of article 30, which he thought should bc delcted,

53 Mr, }.KT0S (United States of umeriea) said that he would provisionally
withdraw his amendment, so that the Committce could more casily decide whether
the whele of article 30 were to be deleted,

5k . Mr, MUWIR (Pokistan) observed that the concept of jurisdiction war

quite clear; that of a challenge to jurisdiction, on the other hand, differed in
- eriminal and in civil lowe In the formér, the accused could raise ébjections at
any tiie, and his consent to the jurisdiction of a court did not confer upon that
court any Jjurisdiction in his case if it in fact had none, In civil law, on the
other hand, challenges had to be lodged before the case was heard in court and, if
no such challenge uzd been mnde, thé accused was considered to have waived any
right to raisc objections later, Article 30 was conscequently a compromise
between the twe principles applying in crirminal and civil law, Paragraph 1 laid
dovm the right of the accuscd to challense the jurisdiction of the court;.

p&ragraph’é"providéd thot such challenges should bec settled by decision of the
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court, and not, as had been suggested, by some outside body such as the
International Court of Justice; paragraph 3 gave the cceused the right to.an
immediage settlement of his challenge before the trial began, and paragraph 4
covered cases where the accusdd, for one reas.n or another, had not lodged his
objectioﬁs before the trial opened, The article consequently formed an
indivisible whole, and he was in favour of its adoption in its entirety, subject

only to the adoption of the United States amendmcnt,
55¢ The CHAIRMAN put to the vote the Isracli representative'!s proposal for
the deletion of articlc 30, '

The Isracli proposal was rejected by 7 votes tc 1, with 6 abstentions,

!

564 Mre COHN (Isracl) withdrew his amenduent to artiele 27,

57« Mr, MaKTOS (United States of America) intimated his desire to return to
his presvious amendment in a slightly diffcrent form, He proposcd that paragraph 1

of article 30, be amandcd to read:

WThe Jurisdi. “on of the court may be challenged, not only by the parﬁies
to the proccedinis, but also by any State rcferred to in article 27."

58, Mr, COHN (Israel) suggested thet the words "which may'intervene for
this Jurpose" be added to the United States amendment,

-

59 Mr. LAKTOS (United States of America) acceptcd the Isrceli proposal,

60, Mr, TARAZI (Syria) suggested that the Committec first toke o deeision
on the Uruguayan proposai, which was the farthest rcmoved from the original text,

61, The CHAIRMAN agreed, and declared the Uruguaysn omendment to paragraph 1

open for discussion.

62, Mr, ROLING (Netherlands) felt that, while the thought behind the
Urugueyan cmendment was quite clear, the wording left a zreat deal to be desired,

anc he therefore suzgested thnt the fincl text should be prepared at a loter stage,
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634 ¥r. COHN (Israel) saw no great difference between the Uruguayon and
United States amendments, Both implied that a State which intervened and
chollenged the jurisdiction of the court was empowered to do so because it had'
not conferred upon the court the jurisdiction referrcd to in article 27, He
thegefore suggested that a vote be taken jointly on the two texts,

blie Mr, PINTO (France), speaking to a point of orcer, argued that the texts
submitted should be put to the vote without discussion, it the present stage in

the debate, there was no occasion for propesing drafting amendments,

654 Mre M.KTOS (United States of amcrica) éa;d that he would vote against
the Uruguayon amencment beecause, unlike hié own, it laid stross on the intervention
of o State, ond not on its challengee In «ddition, the vasis of the challenge
was more limited in the.Uruguayan amondment ¢

The Uruguayan amendment %o parasraph 1 of article 30 was rojected by 6 votes
to 2 with 4 abstentions, |

66, ' Replying to 2 question by Mr. WANG (China), the CHaIRM/N cxplained that
it 1as normal practice in thic United States of Americs to apply the word ‘party"

to the acozsod.

The United Statqg amendment to_paragraph 1 of articie 30 as smended by the

Isracli representative was adopted by 7 vetes to ncne with 5 abstentions,

Parcgraph 1 of article 30, 23 amcndod, was_~dopbed.

674 Mr, ROLING (Notherlands) felt that paragroph 2 was superfluous and
should be delcted; it was inmplicit 'in percgraphs 3 and 4 that the court would
scttle any challenges, ]

68, hre WaNG (Chine) thought that the specific reference to the court in
peragraph 2 hod been rotaincd beesuse su,.;cestions had been made in the Committee
thet challenges might sometimes be referred for scttlenont to the International
Court of Justice,
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The Notherlands proposal for the delction of poragraph 2 was adopted by

8 votcs t0- 2 with 2 abstentions,
: ' . E ®

69, ¥re TARAZI (Syria: submitted the followinz text to replece paracraphs 3
and 4 of article 30: )

HThe chall onge shell be ninde prior to the beginning of the trial, ~ The
Court may consider the challenge at the same time as it considers the -

substonce of the comploaint,!

70, The point was that it would be illogieal for » State or an accuscd porson to

be allowed to chollenge the court'ts jurisdiction after the witnesses had been

hened,
TLle >y, PINTO (Froancc) pointed out that os worded st prescent, the provisions
of poregraph 3 would not oblige the court to take o deeision the moment o

chellenze of jurisdiction wes mrde. It cowld postpone its decision till whotever
stoge of the proccedings it thought fit,

T2, The CHAIRMAN osked the Syricn representative to wxoloin what would
happen if an important f~et wore discovercd by onc of the partics after the tr;al
hod begun. ‘

- [}

736 hre TaRaZI (syrin), oxplaining his intcntion, sr'd thot if it appcﬂrid
from the indictment that the acts with whicn the accused was chrged did not lic
within the jurisdiction of thc court, th: challen;o would have to be made at once,

but tiic court would not neecssarily hove to pive its deelsion forthwith,

The Yir, SOENSEN (Denianrk) obscrved that sore confusion rd.ght have ariscn ns
o result of a diffcrcnce betweon the French nnd Fnplish tuxts of paragraph 3. .0 The

Frenchh toxt contained an cdditioncl sentence:  "Ille peut joindre l'ineident au

fond" which he assuined, mecnt thot the court could deeide to cxanine the challenge
ot thHe same time as it considercd the sulstance of the easc, If his interpretation
wos coirect, the provision sconcd incompetible with thet oxpressed in the

proviuus sentunce,
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754 Mr, WANG (Chinz) thousht thot if the jurisdiction of the court were
challenged before a trizl opened, the challenge would heve to be settled before
procecdings started, since, if the court were later to decide that it had no

Jurisciction, its work would have been wasted,

764 Mr, TaBAZI (Syriz) recalled that in continental law when the competence
of' o court was challenged the judge might, as he thought fit, pronouncc on the
chellenze beforehand or deal with it when fimally passing judgment,

T Mr, PINEYRO GHAIN (Uruguay) said that the forrmla submitted by the Syrian
representative stipulpted thet the challenge rmust be made at the beginning of the
procecedings, It was true there wes e moral duty to make challenges ag early as
possible, because they threw doubt upon the legelity of the judzet!s powers, but it
'ought to be left possible to make them at =2 laker stage of the triel if neccssary,

78« If, moreover, the chollenge were made ot the outset it was reasonable that it
should be considered immedictoly, otherwise cdoubt would be thrown upon tho legality

of thc proceedings,

79 Hc did not share the viow of the Syrion representative, and preferred
paragrophs 3 and 4 of article 30 s -drawn up by the Drafting Sub~Cormittee.

The Syrian amendment to.paragraph 3 of article 30 was rcjocted by 8 votes
to 1 with 5 abstentions,
80,. Mr. ROLING (Netherlconds) suggested thnat the words “Issues raised by!

at the beginning of peragraph 3, were supcrfluous, and should bu deleted,

The Netherlands amendrent was adopted by 5 votes to 1 with 8 sbstentions,

81, Nr, PINTO (France), replying to tho carlicr observati:n of the Danish
ropresentative to the effect that there wezs some discrepancy betwecn the French
and English texts of paragraph 3, pointed out that in French the sentence "Elle

peut joindre l'incident au fond" hod been introduced to show that the preliminory

consideraﬂion by the court would not nccessarily be accompanied by o decision,
In the English text the word "considered" was sufficient to show that in the



£/4Coh8/SR,27
page 19

first stagé of the trial it was only incumbent upon the court to study the

chollonge, without necessarily pronouncing'upon it,
82, He considercd, thercforo, that the two texts corrcsponded with onc znother

sufficiently closecly,

83, br, 2OLING (lctherlonds) coreed that the Drafting Sub~Committec had
ecopted the qora "considored" in prefercnce to the word “decided", since it

rendered the idea that the decision of the court wight be token ot o later stage,

Parasraph 3 of arti ¢ 30, ns emended, was adopted by 9 votes to 1 with

4 obstentionse

8Ly Mr, ROLING (Neth.rlands) suggesvcd that in porograph 4 the words

'Issues raised by" were likewisc superfluous, and should be Jeleted,

The Nethorlonds! anendment was cdopted by 5 votes to none, with 7 abstentions,

'Parqgraph 4 of article 30; +8 cmended, was adopted by 9 votes to 1 with

4 abstentions,

wrbicle 30, as o whole as amended, Wos adopted by 9 votes to none, with

5 rbstentions,

The meeting rose ot 1010Ap.ﬁ.






