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DRAFT STATUTE FOR ~ INTERN.~TION.u. CRlhIN•..L COURT, PREP~°.RED BY Tllli DR.°.FTING
aUB-OOl-'JlvJTTEE (continued) (J.I.~c.48/L.17)

Chapter Ill: CC?J!!pet~..&..theCo~ (continued)

;lXticle ~ - .~ccess -to the Court (continued)

1. The CH:~IffilL;~N 5ai~ that the question before· the Committee wa.s whether

the words within brackets in paragraph (c) of artiole 29 should be retained or not.

2. There being no conunents on the clause within brackets, he put it to the vote.

The Committee ~""y'ed oLt.he incJ-usion in the statute _0'£ the words within

brackets in pax:agraph....(Ql_of artio:l;e 29 by 8 votes to !lQ.~e. with 5 abstentions.

3. !{r. SO~~SEN (Denmark1 drew attention to the diffioulty in rsoonciling

paragraph (c) of artiale 29, as ap~roved by the Committee, with the provision of. . .
article 26, that jurisdiction could be conferred ~pon the court by speciai agreement

or by unilateral declaration. The element ~f reciprocityp which he had referred

to at the 26th meeting, cltiarly did not occur in sucn oas~s, but only under a pre­

existing general agreement. l ) To avoid ambiguity, therefore, he proposed that the

following words be added at tho end of paragraph (c):

"provided that this apndition Dhall not apply it' jurisdiction is

conferred on the oourt' by speoial agr~ement or by unilateral

declaration. 11

4. If some such addition, were agreed upon, the Drafting Sub-Committee might'

frame it in appropriate language.

5. ..t thy suggestion of Nr. i'rrN"'.&S (.~ustralia), he accepted the substitution

of the word "where" for the word "if ll in his aml3ndment.

6. l1r. N;JCTOS (United btates of ;.Llerica) held that the ~.dea undurlying­

J)<"l.ragraph (c) was that titates which hed conferred juri~diction on the court in

respect of specific orimes should not be permitt~d to bring a case before the

1) See Summary Recor(l 01 the 26th m\;l3ting (.~/.~C.48/'=iR,.26), paragraph 72 "
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court in respect of any other crimes. The additional clause proposed by the

Danish representative ~uld defeat the effort to ensure an element of reoiprocity,

for cle~rly, if it wer~ accepted, the easiest way for a state to. avoid reciprocity

would be by concluding a special agr~enent or making-a unilateral declaration.

He accordingly opposed the Danish amendment,

7. Mr. ROLING (NeinerlaQds) was not clear how article 26, rolating to the

,~ttribution of juri E1dint:ior'l, 0I1\11-i be linked wi.th Article G9, which dealt" with the

tustit1.1.tion of proc,reedings before- the court~

8. Hr~ SORENSEN (Denmnrk) explained that when jurisdiction was conferred.

-. 'On th, eourt by special agreement or unilateral declaration the attribution or

jurisdiction and the insti tout-ion of rro("·:edi.n~s were fus8d into one process.

His argument was that, as the dra.f( stood; two St~tes would be unable to institute

proceedings before the oourt \U1less both had acoeded to a general convention in

advance; his amendment was designed to give them the power to do so.

9. The llilited Stat~srepreser.tativ~'s point was met by article 27: jurisdiction

had to be conferred by a state in respect ofa crime involving one of its nationals

or committed in its territoryo 'In his view, a provision for special agreements

or ~nilate~al declarations would be nUllified if his am~ndment were not aocepted,

as the wh~le point, at least of a unilateral declaration, was that only one State

was involved. The amondment added nothing new, but it eliminated ~ possible

a.mbiguity~

10. Y~o PINTO (France) did not think the United States representative's fears

were justified. He saw no objection to the addition proposed by the Danish

t'eprestintative, though :Lt did !'lvt !:learn absolutely essential, and would not make

any J~fr~~ence to the interpretation of article 29 as worded in the SUb-Committeels

draft.

11. Mr o SORENSEN (De~'Ilark) scid th.:l.t. he would not press his amendment if in

fact it was thEJ gener.:l.l Wl;:;'I.iI~tu. ...ciiri.!:!. thcl.t without it the confermen~ of jurisdi.et1on

on the court by special agreements or un~l&t~~al declarations, would not be
endangeredc
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lZ~ !To HOLING (Netherl6.0."1ds) suggested that the question was of such

cQmplexity that it deserved careful consideration by the members of the Committee.

He proposed therefore that it be taken up again at the following meeting.

It was so agr~.

1.3. The CHAIRMAN pointed out ·that the Committee's deoision was tantamount

to a temporary withdrawal of the Danish am<:mdment. It was to be understood that

when the draft s~atut~ had been considered, any point could be reviewed at the

request of any member of the Co~itte~t

14. There being no other oomments on pnragraph (0) of article ~9J he put it to

the ,!,ote.

Paragraph (cl of ~rtiole 29 was adopted ...'l2.L2....Yotes to 1, with .3 abstentions.

15. Mr. ROLIm (Netherlands) pointt)d out that artiole 28 of the draft statute

pr0v1:ded th~t no jurisdiction could be conferred upon the court without the

approval of the General Ass~nbly, it being thus rocognized that care should be

taken lest the activities of the court interfere with the maintenance of peace.

To confer jurisdiction on the court was relatively harmless j but to bring a case

before the com'(' (Jould have the most dangerous consequences c Thus, if a group
. .

of states threat~ned peace by preparations for aggression, it was conceivable

that the United Nations v[ould ta,ke no action under Artiole .39 of the Cha.rter, in

the hope that peace ,",ould be pr",served, But if a state, lacking a due Bl:lnSe of

rest~nsibilitYJ brought a case before the court against nationals of the state or

states preparing for aggression,. the chances of pr~servi,ng p~~ce might well be

jeop'~rdized beyond repair: for the court would be bound to take cognizance of

the o.rf~nc~ ~nd try it.

16. To meet such et contingency, the Gen ....ral Assembly should bl:! given the power

to stop the institution of such proc(;8:iings before the COUI't, in the interests of

pe~ce. It might be argued that th0 committing autmrity could hold up such
.' ,

proceed;ngs, but in fact the Committoe had decided that the committing authority
. .

should merely weigh the evidence and should take no political decisions. The



qua.lifications of the committing authorli:.~' 'i'lould in any case not fit it for the

task of taking s~wh a weighty decision, \-moh would olearly have to be taken by

. a" political bo~·. The oc.l;:r body qU~lifie~ to do SO was obviouely the General

, Assembly. He ~ccordingJ~ proposed that a new paragraph be added to article 29,

to r~ad t:In the intere;;t 0::: the maintenance of peace, the Gener~ Assembly may

prevent' Cl pm.~th1Jlar caso fzoom ~eing brought before the Court. 11

~.

~,

::;
J.i­
h~
~.

l..

~. 17. The CHAIR.V.AN drew the attention of the Committee to the United states

~ amen~~ent to article 34 (A/AC o48/L.19). If that amendment were adopted, the

~, prosecuting attorney Q\:ppoi~tGd by the United Nations could prevent .a case from

r being tried. It seemed to him that that) al'nendment wo\l.ld maet the requirement3

of the Netherlands represent~tive, and that there was accordingly no necessity

'.fbr an additional pu:ragl:a~Jh to artil.;J...: 29<:

18. Mr. ROLItK} (Netherlands) found it difficult to take up any position in

respect of the United states amendment to article 34, as it had not yet been

discussed~ Mo!'eover, wit.h the majority, he had opposed the appointment of a

prosecuting authority on a perm£U1ent basis as a United Nations organ. He

askad, th6refore, that his proposal be Gonsideredo

19.. Mru PINTO (France) obserYGl that the Netherlands repr~6entative seemed

to be giyir-g a de;f,'initicn of ;'crimes under international lawll which no longer

accorded with the amended t~xt of a~ticle 1 of t~e draft statute~ In its

original l'oI'm the text distinguished between IIcrimes Ullder international law ll

and liother crimes of i.'1ternational con[;orn" 0 The final version spoke of lIcrimes

under international law, as may be pr.ovided in conventions or special agr.eements

d.IlIOngst states parthls to the"present statute e ll Thu6 it was open to states to

conclude conventions or agroements co~ierring jurisdiction on the court not only

in respect of crimes under ir:.ten::,tional law P.~:rl-.~.to~lll?,g, but also in respeot of

any crime, some aspects of which w~ght come Q~der international cril'D.inal law, such

as piracy} traffic in persons or drugs etce On the other hand,'if th~ suggested

addition were adopt~d a S~::-l.OUb ;·JJll Jcngt:lI·:)tl~ •.l0Uticul <::l.;:lllent would be' intro-

duced into the courtis procedure. It ,,,,ould excessively restrict the activit.ies

of the court, \-!hich l·;cu.1d be like a bird 'I'd.thout wings o
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20. Mr. JONES (United Kingdom) said that he might be anti~ipating

'discussion of articl~ 34, but he was unable to Bee how th~ proseouting attorney

proposed in that article could deeiqe a political issue, as the power to do 80

was not vtJsted even in the cGmmitting authority itself. It must th~refore be

a pOliti~ai body which would decide th~ question envisaged in the NetherlandB .

amendment.

21. Hr. SU1llil~~1,;,.'i (Ut:1l.lluul-k) I whilt:' to some extent agre:eing with the Frenoh

representative, considered that the Netherlands amendment raised. an important

issue. The amendltlent gaTe the Gen03ral Assembly the right to interfere in all

cases, and, the logical consequence of that would be that every case would give

rise to a politioal debate. In his v::ewJ the right to inte~i'ere' should be

limited to ouseB alrti,.Jy on the agenda 'of Cl United Nations organ, and the

General Assembly, or whatever other United Netions organ was selected, should

have no right·to intervene in respect of other cases. He accordingly

suggested that the Netherlands proposal be amended to read:

"Any coIil}jlaints relotinf to .3 disp~t~ or a situation pending before

a United Nations organ shall r~quir~ th~ consent of that organ before

being lodged by a state befort! th.:: Court".

22. Alternatively, inst0pd of tht. words l:Unit0d Nations organ," the words

"General .\ssembly" cou~.rl be used.
,

23. He felt that it was pref~rablc thnt th~ institution of proceedings should

-depend on the cons~nt rather than on the obj~rtiQn of the General As~embly.

24. Mr~ PINEYRO CHiLlN (Uruguay) sup!:orted thE:: Netherlands pI'oposal•.
That p~opoBal re-opened a discussion which had boen inconclusive, and ap.:roached

the problem from a new angle, which would enable certain 'difficulties to be
avoided.

25. SeYeral members of th~ Cow~dttee, including himself~ had be~n of the

opinioz: that a comph.int brought before the cou~t must ne.oess~lr:.ly emanate from
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27. Under the Netherlands proposal, the General 1~8sembly would not intervene to
, . .

assess every oomplaint brought up by a State, put w:>uld onlt do so when it

considered that the trial of the case was against the interests of peace.. . -
The suggestion was most ingenious and logical, since ·the primary obligation ot

the General Assembly was to safeguard international peace and security, It

evaded th~.diftioulty of ~aving the General Assembly intervene in every case,

while at the same time ensuring respect for fundamental interests lidlich m.1; be
,

.safeguarded. The Committee should not let the suggestion pass unadopted.-·

the 'General ASSembly,l) They recognized the necessity for asselsing the

political eX~~diency of trying any given case before it was referred to the courtJ

and they ,f.'elt that in certai~ circumetan.o6s it was better to all~w a oriminal to
go uripunished th~ to do anything that might endanger international peaoe.

26. }kI~, theOommittee had not lost sight of the drawbacks ot such a provi~ion.

III all inetances, cases brought betore the court' would previously have been

'discUS8~ on the polltical plane in the General Assembly. Hence the p;r'0villonal

80lution~had been in favour of allowing states to bring ca6es before the court~

~ .

..
1) See Summary Record of the 12th meeting (.i/AC.48/SR.12) paragraphs 24 to 68,

t·•
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28. ~.r. ROLING (Net~el"lands) said that he did not insist upon the exact

worc.:in:; of his alllendment. In his view, only the principle should be adopted,

e.nd. the Drafting ~ub-Conunittee should be asked to frar.1e it in o.l-'tlropriate

language; the l-1rinciple was extremely important, and care would be required in

the drufting,

29. ~,;r. SORENSEN (Denptark) was prepared to withdraw his anenctment it the

COJ:llnittee decided to vote on the principle of the Netherlands amendment and

leave the precise wording to the Drafting Sub-Conmrl.ttee~

30. Mr. ROLING (Netherlands), r.~ealing with the Danish representat:tve' s

earlier objection, contended that it was preferable that the General Assembly

should. have power to prevent .the institution of proceedings, rather than that it

should be required to give its consent to their institution; in the first ca.se,

only those proceedings which the General Assembly desired to prevent would give

rise to discussion, Whereas, in the case of its consent being required, there

would be a discussion for evr;rry complaint,

31. :'iith regard to the French representative's objection, he pointed out that

states could confer jurisdiction on the court in respect of international crimes,

such as aggression, ,~hich all involved qUGstions of peace. It was perhaps a

pity that the Genera.l Asseobly should have to be called in in such cases, but

the fa.cts of the situation had to be fa.ced. The international criL1inal court

wouid indeed suffer a limitation of its activities. It might be called "a bird

without wings", but it wa.s desirable that it should first learn to walk; it

could try to fly later.

'2. The CHilIRMAN said that it would be" -desirable to decide in principle

whether, as proposed by the NothQrlands representa.tive, a provisi?n should be

inserted in the statute to enable the General Assembly to int .."Vano to prevent·.
cnses fran being brought before the court. If the idea were a.cceptedj the

UL'lCinc1..11ent could be dra.tted in a suitable form and submitted aga.in to the

COl'lmd.ttee,

•iiki",,-~_.-_, ~
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33. He accordingly put to the vote the Netherlands proposal in princ:i:ple.

The Commi~tee ado'eted the Netherlands proposal in princi?l~, by 5 votes to

2, with 5·abstentions.
j

34. The CHAIRMAN suggested thf'.t in view of the decision just taken,

a.rticle 29 be voted upon as a. whole at a later stage.

ft was so agreed.

4,;'ticle 30 - Challenges of Juriadicti0l'!

35. NI'. SO~-\ENSEN (Denmark), ~pporteur" explained tl:tat paragraphs 1 and 2

of article 30 reproduc~d' previ9us decisions of the Committee,l) ~owever" the

Dr~fting Sub-Comr:dttee .had added paragraphs 3 and 4, rcga~ding the time at wh:tch

che.lleni;:cs of juri~diction should be made.

36~ lofT. COHN (Israel) said that the benerai plrpose' of' article 30 seemed. ,

to be to eLlpower not only the accused to' challenge the juriSdiction of the court

but ~lso the States referred to in article 27. SUch provision in respect of

sta.tes should obviou~1y be pl:,.ced in article 27" and he therefore proposed that

Cl new pe.ragraph be added. to that article, reading:
. ,

"For the purpose of challenging the jurisdiction' of the Court in any

partic;:ula.r case .. such State shall be entitled to intervene' in the proceedings. It

.
37. The questions of procedure dealt with in paragraphs 2, 3 and 4 of article 30

raised separate issues and were unimportant. It tk...d been left to the court to.
frame rules of procedure, but the court \o£1.s <?ppar€ntly not to be tI'U:sted with the

decision when and how it should deal' with challenges to its jurisdiction. The.

fear that it would not be able to deal with such problems \'as entirely urirounded"

and cast 'l3.' reflection on the efficiency and even the common sense of members o~ .

the court. In his view, therefore, it would be ·unnecesS<.'\r.y, and even nbsu;od, to,

include paragraphs 3 and 4 in nrticle 30. P?\ragrllph 2 was even less .necessary

1) See Sur.Dnnry ltocord of the 9th meeting (A/AC.48/sa.9) J pa.ragro.ph 31
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than paragraphs 3 and 4: for it was self-evident that challenges to its

jurisdictionwould be settled by decision of the CO;\rt. Fimlly I it was

unnecessary to mention that the e..ccused could challenge the jurisdiction ot the

court as no statute could deprive hi::. of his right to do so ," In fact, the only- "

question raised in article 30 that required settlem~nt was th~t 'of the right ot

Sta.tes to challenge the court 1s jurisdiction, Md he submitted that that could
. --

be de~t with more a.ppropriately in article 27, in the way he had p~op'osed.

Article 30 should therefore be deleted.

'3e. Mr. MUNIR (Pakistan) thought that the Committee had decided against
..

intervention by State& in any proceedings before the court&

39. Mr. LIANG, Secreta.ry to the Cotnr.ittee, said tha.t the Comr.dttee had
•

indeed decided that no State-had the-right to intervene ~n any case before the
1) ... "

court, It had, however, decided thmi a St~te should be allowed to che.llenge

the jurisdiction of the court,

..
40. ¥~, l~KTOS (United States of .unerica) also felt that ~he two decisions

wore not contradictory. A State would not be pern&i.tted to intervene on any

ground other than that of challenging the jurisdiction of the court"

41. Moreover, he opposed the Israeli proposal on several grounds, If the right
" .

of a. State to challenge the jurisdiction of the court wore recognized in the

statute J it might be argued that failure to mention the right of the accused meant

that the accused would have no such rie?t. From the point" of view of the

psychological effect on public opinion, it wn.s desirable that th~t right should

be clearly decl~red. Aeain, ~s it was held that both a State and an accused

could challenge the jurisdiction of the COUi:'!:'$ it would be more fitting that

provisions containinr, that right should be placed together in the statute.

P:,ragraphs 3 and 4 contained provisions "hnich hc.d led to lengthy arguments in the

dispute between France and Great Britain as to the nationr.lity decrees issued in

Tunis and ~~rocco before the Pe~".ncnt Court of Inter~~tional Justice, and could

1) See Stunmary Record of the 19th meeting (AlAe e48/SR.19), paragral'h:. ?2.

,

,j

i
,,:;

,J
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not be regarded as SOlf-Gvidel1t,l~ F:inc.lly.. it would be no reflection on the

. intellifence of the judges if the vc.riouB provisions were cloarly lo.id. down in

article 30; they should "cle,::.rly not be leftunstated in a statute establishing

a new intern~.tional court.

42, To meet the Pakistani rcprestmtative' s objection.. he proposed that pAragraph 1.
of ~.rticle 30 be' emended to read as foliows: "The cOl!1petence of the Cc>urt may 11,c

" .
challenged by the accused. For.the purpose of challenging the jurisdiction ot. .
the Court.. any State referred to in article 27 my.. in any partic'4ar case.. "

intervene in the proceedings. I! Th.i.t aadition virtur.lly repented the Isra.eli

amendment 0

43. In reply to a .query 'by !,..r. if~NG (China) .. he se.id thi:~ ... he had no

objection to the word "ju!'isdiction" being substituted for th~ word IIcowpotence ll

in the first sentence of his a;ncn~ent to paragraph 1.

. -
k4. "~1r. PlNEYRO CHAIN (Ur.ugu:,-y) announced that he would vote against the

text p~oposed b.Y the United states representative, as he considered that it was

too general.

45". ~.:.r: COHl; (Israel) clt'.imed that it would be ~x.tre:mely ck"Ulgerous to include

a specific provision thc.t the accused should MVC the right to ch..'.llenge the

jurisdiction of the court. The inljiice.tion of such ~. provision would be that he
could not challenge ony other interpretation of the ~onvention c;:oncernedj but mst. " ,

confine himself solely to the question of jurisdic~ion. It- was "elementary

~owlcdge that an r~'coused brought, before any court under 0. oonvention had the right

to use all flnd r..ny arguments oonce~ning the interpretation of t~.t .oonvention;

nor W'c\s there any need to "mention that suc~:- c.rguments included the question of

jurisdiction. In view o~ the cL.1.Ilger of such ll. provision.. he opposed the

United btates amendInent o

1) Pub1 ications of the POI'm..'\nent Court of Internatiol1£'.l Justice, Series B,
~l,",. '4, 7 February 192.3,5 Collection of Advisory Opinions.
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46. lie had always been in f'r.vour of mini:cn.un gL. ntees being accorded the

accused. Such guarantees were strictly of B .eedural nature~ but had

nevertheless been incluued in the statute Br rticle )1:3. If article 30 were to

be retained, he could lIlell envisage r" ~"'uns~,," ;.. Jr to 0"; defence challenging the

interpreta.tion of a t reo.ty am;;· findiI JiB challr 1ge rejected by the court on the

grounds that only its ~urisdic.tion cc "9 cpestioned. Su~h a.n inteItpretation

of article 30 would inv~lidate all the grantees ef a fair trial ~ccorded to

J"lie e.ccused under article 38n

47. !~. WINES (Au6tra""ic.) 51;l&gested a text which he hoped would reconcile

the "i;.wo points of view. It re::.d:

. IIChallenges of the juricdiction of the Court. whether by the accused
. r

or by any State I"\?ferred to in article 27 (which State Dlay intervene

for th..'\t purpose) shall be settled by the decision of the Court ll •

48. Hr. ~INEYRO Clli~IH (Uruguc.y) said ~e would like to submit a text to

rcpJ...".ce pe.ragraph 1 of article 30. The wording wns somowh:.t different from that

5ucg0sted by the Australian representative. It was desir~ble to have a General

provision to the offect thnt in addition to the accused, states should be

c~titlod to challenge the jurisdiction of tho court. But it should be specified

th,·t arry such ch[\llenge Has restrict.ed to cases expressly covered by article 27

of the draft statuto. His text read a.s follows:

IITo challenge jurisdiction, t~ere may intervene, in addition to the

parties, the States referred to in article 27, when the challenge is

based upon the a.bsence 'Jf lI.g:reement of those States, C".s required in

C'.rticle 27."

49. The CHAIRl-.:fJ\l welconed l';r. del Vallc" the He.?d of the Cuban delegation.

50. li. del V:lLLE (Cuba) eXpressed his regret that he had not been ablo to

t.c.ke part in the work of the C01:;nittee E:;:>.rlier.

1hc mO£iting was suspended. at 1l.. 40 a.w. cnd w;\s resumed ~t 11.55 a.c.
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51. ~~o ~~KfOS (Unit~d States of !~cric~) said that he appreciated the

Israeli representative's appreh~nsion lest, if specific reference were m~de to the

right to challenge the jurisdict;i.on of the court, it be inferrud tlu·.t ch.."\.llonges

could not be mc.de on other g,roun~,s" Toot \-inS, howcvtlr, not the CD. se, and he

'submitted that a challenge of jurisdiction was ~ special plea. To meet the

points raised by the Isra.eli ropresentative, he Su[gcsted that p~re.grn..ph 1 of

ardcle 30 should be amended to read: liThe jurisdiction of the Court i:ik.".y be
I

challenged, in ~ddition to the Inrties conco:mcd, by MlY State ••••• 11. Such a

parenthetical reference to the parties concerned had the merit of i~plying t~t

the ~ccu6ed quite nD.tu:ra~ had the right to chnllcn&c the jurisdiction of the

court.

52. }~. COHN (Israel) said thr.t any reference to the right of the accused tc

chullenge the jurisdiction of the court, whother pcr~nthetical or otherwise, ~s

sUlJGrfiuous. Thnt did not ·mean that he ';ias opposed to the United States D.I:l.ondmont.;

he j~erely folt th~t it left one oost important issue undecidcd, namely, tho fate

of the other paragraphs of article 30, which he thought should be deleted.

53. ~irCl h.K'rOS (United Stat~s of ••T.1erica) 6:.l.id thnt he would provisionally

with~aw his e~lendment, 50 that th~ Committee could more eusily d9Cid~ whether

the whole of article 30 were to be delctod 1

54. . Mr. l.ffiHIR (Pc..ldstan) observed that t.he concept of jurisdction war

quite clear; that of n challen3e to jurisdiction, on the other h~nd, diffored in

·crimil1al and in civil l~wCl In the former, tho uccuscd could raiso objoctions at

any t:i;,:lC, nnd his consent to the jurisdiction of Cl. court did not con"f~r upon that

court any jurisdiction in his cnso if it in f~ct hnd nonee In civil law, on the

other hand, challeng~s ~~d to be lodged before the caso was ho~rd in court and~ if
•

no such challenge ;1::-.d been liID.de" the nccuscd was considered to have waived any

right to r~ise objuctions later. Articlo 30 w~s conso~cntly n comprooise

between the two principles applyin& in crininnl ~nd civil lawo Paragraph 1 laid

dQl-m the right of the .:1.ccuscd. to ch.~llcn[e the jurisdiction of the court;

}X.l·[1-:~:~:?'.prr i providbd thc..t such challenges should be settled by decision of the
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court, and not, as h::td been suggested, by some oUtside body such a.s the

International Court of Justice; paragraph 3 gave the c.ccused the right to·an...
immediate settlement of his challenge before the trial began, and p!tragraph 4

covered cases where the accuscid, for olie rens:,n or another, had not lodged his

object,ions before the tri.nl opened. The article consequently formed nn

indivisible whole" nnd he was in favour of itsa~option in its entirety, sUbject

only to the adoption of the United states runondr.l(;nt.

55. The CHA~,]J.; put to the vote the Israoli rep'resentativets proposal for

the.deletion of article 30.

The Israeli.propos~l was rejected by 7 votes tc 1, with 6 abstentions,

56. 1-'!r 1ll COHN (Israol) wit.hc.':rc\'l. his nocnru.lcnt to <.'..rticle 27.

57.' :Hr. NAKTOS (United States of Ar.1crica) intir,mted his desire to retum to

his pr--..:;V"ious amendment in n slightly different form. He proposed that parngraph 1

of article 30" be amended to read:

liThe juriscb.... '.):>-'1 of the court may be chnllent:ed, not only ~ the parties

to the p~occedinls, but c.lso by any state referred to in article 27."

58. Hr. CORN (Isrnel) suggested thr..t the words "which l1k'\Y intervene for

this ..-Jurpose" be added to the United status e..":lCndr.1Cnt.

59. ¥~. l~KTOS (Un~ted 3tatos of America) accepted the Isrr..eli proposal8

60. ~~. T&~AZI (~yrin) swsgested that the Committee first take r. decision

on :the Uruguaynn proposal" which W[l.S the fart.hest rcooveo. from ~he origin..'\l text.

61, The CHAIID:iAN agreed" and declGred the Urugunyan a.mendment to p..'\r!l.graph 1

open for discussion.

62.. 1-'~, RCLING (Netherlnnds) felt th.:.1.t" while the thought behind the

Uru(:.-u......yan a.rnendnlent was quite cle:1.r" the 'HordinG loft n. .zre:1.t denl to be dosired,

c.nci. he therefore su.;£csted th:-.t the fin:-.l text should be prep.:1.rcd at n l~tor stage,

-~

.",. "'.:.. -,- ~" ";.a-:'.<.!\.'",,; .".of' .•"'''_~.~ ...... ~ ._
,
I .....
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63 It z.::r. COHN (Israel) St'.,w no great difference between the Uruguny~n md

United stt;\tes amendments. Both implied that El. stuto which intervened and

chc1lenged the jurisdiction of the court was empowered to do eo because it ht:.d

not conferred upon the court the jurisdiction referred to incrticle 27. He

therefore suggested tha.t a vote be taken jointly on the two texts.- .
64. IIIr o PINTO (France), speaking to a POi..nt of orcer .. ar~ed th:'.t the texts

sub:..ti;tted should be Plt to the vote without discussion. i.t the· present stu6e in

the debute" there was no occasion for propcsing drafting auendoents.

65. 1fJI'e !-'LK'rOS (United states of America.) said th..l.t he would vote at:;ainst .
\ .

the Urugut\ycn aIilendment because, unlike hie own, it laid stross on the intervention

of a state, Q..nd not on its chz\llenge. In t.ddition" the oosis of the challenge

li£l.S more limit~d ill. the Urugu.:l.yan ::.tiondmont Q

:rhe UruBgtl.ya.n amendment to p.~r£l.,'7raph 1 of amcle 30 was rejected by 6 votes

to 2 with 4 abst~ntionsQ

66. Il.eplying to n question by·1<Ir. W.\NG (Chin£'.)" the CrLtIREi.N explained thC'.t

it iiCl.S nom.."l.l practice in the United States of Aucricn 'to apply the ,word IIpnrty"

to the t".cused.

1'.b.e United statos llL'londJ'!1ont to pc,rag;:£l.ph 1 of crti~le 30 as l'ILlfinded bY' the

~a£li representative WCtS ado!{t.ed by 7 vote~...iC?..!l.Cne with 5 abf.>tentions.

Pa.r{l.grnph 1 of article 30, :.\8 ClI:.1ondod J lmS .....dJpt£Q:.

67. }Ir. RaLING (l~etherl~nds) felt that p:'.r':\e;rnph 2 wr.S superfiuous c.nd.,
should be deleted,; it 'WaS ioplicit 'in ~r.?Grnphs 3 £'.nd 4 thct the court would

settle any·challeng~s.

68. ~.r~ Vl.i~G (Chine.) thought that tho sp6cific refvrence t.o the court in

p£'.rcgraph 2 h~~d been reta.~cd becc,11sC sut<sstions hnc. been 1l'kl.do in the Comillittee

t~t cru.'l.llenges miGht sometir.lOs be referred for sottlcrlont to tile InternntionD.1

Court of Justice,
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:the Nothorln.nds pro:gosnl bfor the doletion of -p~rUP.I't\Rtl-~'}.s_udopt·edP.:l

!L'Lol:.es to' 2 with 2 nbstcnti..Q!.ll!.

69. 1:.1'. T~~I (S;Yl"iu: subrJitted the followin::; toxt to replr.ce ,purl:\.E:raphs 3

nnd 4 of article 30:

liThe chnllongo sh~ll be u:'.de prior to the beginning of the trinl.· The

Court tlL'\Y consider the chaJ.lcn~c at the s~e time <:1.S it considers the'

subst!'Xlce of the complnint. 1I

70. The point was th~...t it would be illogicnl for :'. state or t'.Il r:.ccusod person to

bl3 nllowccl to cha.llenfr,e the court's jurisdiction ~tter the witnGss~s h;-..d boen

ho~.:rd.

chc.llo11':,o oi

stt'.gc of the

PINTO (Frr..nce) pointed out th:\t cs worded r.t pro son~, tho provisions

3 would not oblige the court t,:J tnko ::. decision the r~~oT:lcnt n

jurisdiction ~.5 a~de. It could postpone its decision till wh~tcv~r

proceedings it thought fit,

72. The CH.i.IR.]:'.l.\N naked the Syrir.n roprus...ntr.tivc.; to (.;JC:J1D.in whnt would

hr.ppcn j,.f -:1.n if:'lport.~:.nt f".ct wure discovered by one of the pl1.rties nfter tho trial
, .

h~d begun.

73. ~l1'. 11'I'~a.\I,I (b;}Tir.), axplnininL: h.i.s intention, sr' d tho.t if it app<;D.rt.:d

from the inQctmcnt th.lt the :'.octs "Tith Vlhicn the uccuscd WI:\.S ch".x'ccd did not lie

within tht) jurisdiction of thc court, th:; chr~ll(Jni'<:' would h....vc to be l:l.?de nt once,

but tho Cl)urt would. not llcccss[',ri~r h:,.vo to Civc :i.t.s dccisLm forthwith.

74. hr. SO.LENs}~N (Doni':'l.':'.rk) obscrvl.ld th.:;t 501:'e confusion r.d.~ht 'hnvc c.risvn [:S

::'. result of Cl difference butwvun th.:: French ::nd Enrlish t ..xts of p:".rt'.€r&ph 3•. ' ':rho

J.~;;,cnci.1 to:c.~ cont!1.inod an r.dditiQl1.:'.l sentence: "&~).() E~~_.i?ins!r.c l'incidcnt r.u

fOn..qll "'lhich .he r.BSUi~lCd, mo::~nt th.....t th<. c')urt c.;ulil decid.; t·:) oJC:.'..ninc thu chnllengv

.:'.t tn<: s~U"le t:i;r.li:: ::'.s it considered thl,) suJst::-.nco of the cr::sc. If his intorprctntion

w.:'.s cm. rect, the provision scc:u~d incor.lp<-".tiblo wHh th<..t (;xprc.ssod in the

prcvi ,jUs sentvnee t

"



75. l'ir. ~lMm (Chine.) thoubht tMt if the jurisdiction of the court were

chkillenged before c. tri~l opened, the challenge would have to be settled beror~

proceedings st~~ted, since, if the court wore later to decide thk~t it ~d no

juris~ic~~on, its wvrk would hnve been wusted.

'16. }..r. T;JlA:6I (SYl"ir.) recalled that in continento.l law when the competence

01' c. court was chnllenecd the judse might I 3.S he thought fit, pronounce on the
,

chc.ll~ngc b0!orehnnd' or deal with it when final~ passing judgment.

77. 1'11". PI!JEYRO CHAIN (Urugue,y)· said thc.t the fomula submitted by the Syrian

reprc~cntc.tive stipul~ted that the chnllenge must be r.k~de at the beginning of the

proceedings. ~t was true there wr.s E'. l:1ore.l duty to Ir'.I1kc cMllengeB ns ea.rly as

possible, because they' threw doubt upon the lobc.lity of the judgo~s powers, but it

ought to be left possible to rk~e th~~ nt c. lnter stage of the trial if neccsscr,y.

7$. If, moreoyer, the chc,llcngo were m.'1.de ,,:~ the outset it was reasonable thnt it

should be considered immedic.tvly, oth0rwise doubt would be thrown upon tho leg~~ity

of tho proceedinGs.

79. Hc did not shc.re the vi~w of the Syri~n rQp~esentativc, end preferred

p~,rc.[:jTt'.phs 3 &Lnd 4 of article 30 ".8 'c1rnwn up by the Drafting rSub-Ca:unittee.

The Syrian nI:1endment to p.;~ra.graph 3 of !\rticlo 30 was :rojucted by 8 votes

to 1 w.i.th 5 t'.bstcntions.

80., !'Jr. ROLING (Netherknds) su£gcstod th,~t the words IIIssues ro.isod byll .

at the bosinning of ~"'.ragraph 3, were superfluous J nnd should bt; deletod.

!ohe Nethe1"lMds tu!lendnent was ~doptod by 5 votes to 1 with 8 e.bstentions.

81. llr. PINTO (France) I replyinG to the; 0::irJ,.i~r observnti -,n of the Danish

roprescntc.tive to the effect that thore WE-.S SOI:i0 discrepr-'mcy botween the F'ronch

nnd English texts of p.:>.ragrnph 3, pointed out that in Fronc~ the sentence It§ll~

Eeut joindre l'incidcnt au fond ll Md been introduced to show th:'.t the p1"elimi.n:-.ry

consideration by the court would not nocessarily be accao~~niod by ~ decision.

In the Eng:j.ish text the word "consicloredll was sufficient to show that in the
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first stngo' of the trial it W1.l.S only incwnbent upon the court to study th~
,

chnlleI1gc, withol.l~ necess~rily pronouncing upon it.

a~, He considered, thereforo I th~t the two texts corrosponded ·Jlith ono ...nother

sufficiently closely,

83. }.;r. _~OLIN'G (Nctherlc:mds) r.~·'rcocl. thn.t the iJra.ftinb Sub-CotlI!1ittee h:\d
"

\

r.c~optod tho "!ord "considorod" in. p:....efcrence to thu word "docidedll , since it..-,
rendered the idcn tll~t the decision of the court t~ght be tuken r.t r. l~ter stnee,

fr.rngraPh ;2 of nrti':.u 30=' r..S r.nendad, wns r.douted by 9 votes to 1 wit,h

4 ~t_cntionsCl

Hr. HOLING (Noth.;rl~nds) SUC,f;cs"(,cd th:?t in J).".rr..grr.ph 4 the words

IIssues r~isccl byll woro l:i.kcwiso sUp;3rfluous, r'.nd should be (:clutod.

!h.e~.h0rl.:'.ndsl_nu.~n(1.muntWD.S r~clopt\"d by 2 votes to nono, with 7 ...bstontions.

1"nro.grnph 4 of .~rticlc 30, ::8 ".mended, WD.S t>.doptcd by' 9 votes to 1 with

~.•~bptcntion_~ •

..rticle 3.0, as [I. whole ne <:'.Donrlod, wr..s <~doptcd by 9 votes to nonE). wit:.h

.5 I"bstcntions.




