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IBAFT STATUTE FOR iJ.J n~TERNi.TIOI.JlJ. CRIMINil.L COURT, PREPahED BY
JI'HE DRAFTING SUB-cOHNITTllli (continued) (AIAC ('48/L.17) :
Chapter 11: Organiza~ion of the__Court (continued):

Article 14 - Privileges a~unities (resumed)

1. Mr. nBLIUG (Netherlands), referring to the discussion at the 25th

meetingl) on.article 14; pointed out that whereas the English version of

Article 19 of the Statuto of the International Court of Justice used the words

"when engaged on t!13 business of the Court", the French text read: It~

l' exercice de leurs .t:2!!ctionf>". It seemed to him that the English text wae a

bad translation L:.'om the French and that was why he had proposed that other

wording be used to that of the Statuto cL the International Court of Justice.

The Committ~~ notc~ the-JLbs~~rati~EP of the Netherlands representative.

2. Mr IJ SORENSEN (Denmark)" Rapporteur" said that the Drafting Sub­

Committtle had re-draft.::d article 17, but without modifying its substance.

3. Replying to Mr. \<IYNES (lLustralia), he sa.id that the corresponding article

in the Statute of the International Court of Justice was Article 24. A provision

had been added in the draft statuto; however, to thtl effect that any party to a

proceeding had the right to suOOdt that a judge should not participate in that .

procee~ngQ No such right had been ·conferrod on partie~ to proceedings before

the International Court of Justice", To that extent" the provisions of artiole 17
differed from the corresponding provisions in the,Statute of the International

Court of Justice.
I

4. Mr Q WYNES (Australia) thought that a separate vote should be taken on
~

paragraph 2 of article 17, as it contained a provision different from·the

corresponding prov.ision in the statute of the International Court of Justice.2 )
I

1) See Summary Record of the 25th meeting (A/AC.48/sR.25)
paragraphs 74. to 77. .

2) gee Summary Record of the 23rd meeting (A/il.Co48/SRQ 23},
paragraphs 106 to 123.
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5. Mr. COHN (Israel) pointed out that paragraph 3 of article 17 referred

to paragraph 2, so that it was not possible to take a separate vote on paragraph

2.

6.' Mr. vlYNES ·(Australia) 'suggested that. in that oase paragrapb 2 ehouJ.d be

voted on first. If it were rejected, consequential amendments could be made to.
paragraph 3.

'I. The .CHAIRMAU felt that it would simplify matters if each paragraph or
I

article 17 was vot0d on separately.

8. There being no oanments on paragraph 1, he plt it 1'.4 the vote.

Pnragraph 1 of article 17 was adopted by 11 votes to none,

Paragraph 2 of article 17 was adopted by 9 votes to 1, with 1 abstention.

Paragraph 3 of article 17 was adopted by 9 votes to none, with 2

abstentions•
.'

Paragraph 4 of article 17 was adopted by 9 votes to 1, with 1 abstention.

9. The CHAIRHAN put to the vote article rr as a whole.

Article 17 as a whole was adopted by 9 votes to 1, with 1 abstention.

Article 18 - Dismissal of a JUdge

Article 18 was adopted by 10 ,"otes to none, with 1 abstention.

Article 19 - Vacancies

'10, Mr, PINTO (France) proposed a slight drafting amendment, whioh did not

affect the English text to the French text of article 19; it consisted of'

deleting the wcrds 11 sous reserve de la disposition Ci-a.pr~SIl and inserting a. tu1l

stop after the word lIelection",

11. There being no other comments on article 19, the qHAIRMAN put it to the vote.

Article 19 was adopted by 10 votes to none, with 1 abstention.
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Article 20 - Offi.cei"s- --
12, "Mro \'lhNG (China) pointed out. that diplomatic pr:i,vileges and immunities

• were to be enjoyed by judges wh~n engaged on the business C?f the court.. l ) and

asked whether the registrar of the court would not also enjoy such privileges

and immu..'lities.

13. Mr, SVRENSEN (Dennark) I Rapporteur, explained that the St.atute of the

International Court of Jus'ttice.. which contained no provision regarding a

registrar I ha.d been taken as a model for the draft statute, It was possible

that the Registrar of the International Court of Justice, who did.. in fact,

enjoY' such privileges and :1Jmm.mities at The Hague, might not enjoy them. elsl3­

where0 The Drafting Sub-Camnittee had considered that problem,J and the general

question of privilegeD and immunities, and had agreed to make no recemnendation,

:Leaving it open to any member of the Committee 4~ raise the matter. If it were

dec~ded to make no provision in the statute, the problem oould,still be dealt

with by a snbsequent con.,entiono

14., Mra \'lANG (China) said that the ·re1evant a...-,.t,ic1e of the Charter of the

United Nations might 'be taken as a guide. He had no de~te proposal in mind,

however.

15. MoL'" WYNES (Australia) suggested that a reference to the problem be

made in the Cammitteets report to the General AseemblYe

16. Mr.., LIANG.. Secretary ~o the Canmittee, said that he had made a

distinction at the 25th me~ting of the Committee between diplomatic immunitY' and

immunity in respect of official acts2). Whereas Article 105 of the Charte;:

covered the latter.. the Statute of the International Court of Justice restricted

diplanatio i!Imunity to its judges only. The distinction was germane to the issue

that had been raised.

1) See article 14 and ~ary Record of the 25th meeting (A!AC •4f3/SR025) ,
paragraphs 74 to 77.

2) See Summary Record of the 25th meeting (A/AC o48/SRo25), paragraph 76.

'If,

~_~__LC~~
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I

17. Mr o Rc>LnG (Netherlands) did not see the relevanoe of Article 105 of
the Charter. The ~ternational criminal court would~ according to the Committee's
decision, be established by international convention, and would not be an organ
of the United Nations.

18. Mr•.l'IN'l'O (France) asked that a vote be taken on the ques~ion.

19. The CHAIRMAN pcin1ied out that a vote could only' be taken on a
rtefinite Pl.'"pos~.l"

20. Mr. WANG. (China) suggested that the Chairman shoold ask whether any
member favoured the inclusion of a definite provision regarding the privileges.and immurlities of the registrar and other officers of the oourt,

21 • The CHAm~ called for a vote on whether provisio::l should be made in\

the statute, for conferring diplomatic privileges and immunities on the
registrar of the court and ~ther officers:

The Canmittee' oPpOsed the inclusion of such a prtmsion by , votes to 1,
with 6 abstentions,

22. There being no other conments on article 20, the CI-lAIRMhN put it to the
vote.

Article 20 was adopted unanimously,

~

~,~e 21 - Seat of the Court

23. Mr, COHN (Israel) said that the wording ot article 21 had been taken
,fr~ Article 22 of the statute ot the Interna.tional Court of Justice. The
. French text of the lat~er differed trom the English" and in hi:J view was
superior. In order to make the English text of article 21 in the draft statute
clearer, he proposed that it be amended to read:

"The pennanent seat of the Court shall be established at .P ••••••

The Court may, however, sit and exercise its functions elsewhere, when­
ever the Court considers it desirabla."

;;..
h,-=-~~__
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24. Replying to a ,query by Mr. WANG (China)" }fr. SORENSEN (D~nmark)" Rapporteur,

said that the original article" on which Article 22 of the statute of the

International Court of Justice had been based" had been framed in 1920. Although

'those 'l'vno had drafted it had worked in ~'rench, both the English and the French

versions were authentic.

25. The CHAImWJ put. to the vote the Israeli amendment to article 21.

L.~ae1j:....amendmentwas adopted by 9 votes to none, with 2 abstentions•
•

26. The CHAIRMAN plt to the vote article' 21, as amen.ded. _

Article 21 1 as ~ended. was adopted by 11 votes to none, with 1 abstention,

~1~.22 - Emoluments

, .. t •

27 D Mr D WANG (China) pointed out that no decision had been taken on who

was to fix the emoluments of the judges.

28 0 Mr~ SORENSEN (Derunark), Rapporteur, said that the Drafting Sub-

Conunittee had consi -tered the problem" and had made provision in article 23 for

a fund to be created and maintai~ed by the States parties to the statute. Those

states woula provide the amolum,;, ~s of the judges and fix their scale.

29. In reply to a suggestion by Mr. WANG (China), he said that the question of.
who should decide the amount of the emoluments would be referred to in the

Committee1s report o

30. The CHAIRMAN put article 22 to the vote •.
Article 22 was adopted by 9 votes to none, with 3 abstentions.

31. Ivlr Cl S15RENSF.N (Denmark), Rapporteur, said that the Draf~ing Sub-

ConUJd:~tee had simplified. the' wordtng of article 23 on the understanding that

the states parties to the statute would adopt financial regulations eettling

~he many problems that would arise.

...



A/AC.4S/SR.26
page 8

32. There being no comments on article 23, the CHAIR}~ put it to the vote.

Article 23 was adoptad by'B votes to none, .with 4 abstentions.

Article 24 - Rules o~ the Cour1

33. Mr. SOF"J:!1~EN (Denmark), Rapporteur, eaid that the Drafting Sub-Coomittee

had considered the question of where article 24 might properly be placed in the

statute. It had agreed that an article providing that the court should adopt

rules governing not only it::; or"gau.Lzatiuu but also its procedure and evidence,

would not be very satisfactorily situated in a chapter on organization. As it

had bt:en unable to find a more suitable place, howev~r, it had insert~d it there,

but at the very end of the chapter, with the idea that it would fom, as it were,

a bridge between that chapter and the remainder of the statute.

34. Mr. COHN (Israel) pointed out that in current legal terminology the

expression was "rules of court" rather than "rules of the court". He proposed"

therefore, that thIJ word "the" be deleted from the heading,

The CHAffil.1AN 'put the Israeli proposal to the vote.

The I~raeli proposal was adopt~d by 9 vote!3 to none, with 1 abstl.3ntion.

35. Mr. MUNm. (Pakistan) noting that article 24 provided that· the court

should prescribe general principles governing the admission of evidence, pointed

out that it would find it almost imp.;ssible to frame a code ot evidence. It

would thereforu be preferable merely to say that it would follow general

principles of evidence. In any case the reference to evidence was out of place

in a chapter on organization, and he therefore proposed that the second sentence

of paragraph 1 of ari:-icl.-J 24 be tu~nil1a.tuu. at the word "procedurel!, the

remainder of the sentence being deleted.

36. Mr. S~SEN (DeIJDark), Rapporteur, said that the Drafting Sub-

Committee had at one time considered dividing the article, and it would olearly •

be possible to do so.. If the Pakistani representative pressed his proposal,

would it not also be logical for him to propose- the deletion ot the provision

that the qourt should prescribe rules of procedure?



37. Mr. MAKTOS (United states of America) falt that the Pakistani repreaenta-. . .

'tive1s objection would be met if the second part of the second sentence of

paragraph 1 were amended to read "and such general principles governing the

admission of mdence as the Court may deem necessary". .

38. !-fr. MUNIR (Pakistan) accepted the United states representative's

proposal sincEt, if it werE adopted, the court would have to ~r down only broad

·principles of evidence; it wuld not h,a.ve to embark upon the detailed task ot

framing a code.

39. Mr, P~'XR~ CHAIN (Uruguay) said that article 24 contained two entire17

separate principles, the first of which was badly expressed in the Spanish text.. - . ..
That text referred to lIreglas de" procedimientoll ,' which was equivalent to

,
t1r~glement intt1rieurll , and ~d not correspond to' the French text. Honee the

Spanish text required amendJr.ent. The second principle concerned procedure and

should therefore be included in chapter V of the statute, rather than in
."

chapter 11. Moreover" the form in which the second principle was stated should

also be modified when it was examined in relation to chapter V. It was" in tact,. ..
necessary to mention that the court must determine its procedure in advance, 80

that it col.l1d be known to the parties before the prooeedings began.

40. Mr. MAKTOS (United states of America) recalled that the Drafting Sub-

eommittee had regarded the idea of there being two se~arate articles on rules ot. .

court with disfavour. Tho various rules referred to in article 24 all concerned. .
the functions of the court, and to that extent came within the general framework

of its organization. He theretcre opposed the Uruguayan proposal.

41. Mr. PINTO (F,..ance) thought that the comment made 'by the representa.tive

of ,Uruguay was .justifie.d. Ha agruec1 l;,ha.t it would be more logical to transfer

the last part of article 24" which dealt with a question of procedure, to

chapter V of the statute. Nevertheless; he asked the representative of Uruguay

to accept the United states proposal which reflected tb'e result of prolonged

.discussion in the Drafting Sub-Conunittee. Moreover,' althou~ the Spanish taxt

referred to "rep-lae de procedimientoll it could be amended to show that not only

procedure but.also the admission of evidence we~ concerned.
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42. Mr. Rl)LIM::l (Netherlands) said that in Anglo-8aJ',.on law the tem 'rule.

ot awrl" had. a specific' meaning; theY' did not include rules ot evidenaa.

1..ogically, then, the provisions regarding evidence should be transferred
r .

el.awhere. . .
,..3. The ClfAIRMAN p,lt to the vote the Uruguayan pro~al that the -eocad

sentence of paragraph 1 of article 24 be deleted,

The Uruguayan proposal was lost, there beinPj :3 votes in favour. 3 ag!il.M\
and , abstentions.

44. .' The CHAIRW.N pt\t to the vot'e the P8.kistani-Uidted states amendment

to paragraph 1 of article 24.

The Pakist~-Un1ted states amendment "WaS adopted ,bY 8 vote! to none. nth
2 abstentions,

45. Mr. WINES (Australia) said that he dialiked the word 11adopt" as use4. , ,

in the tirst sentence ot paragraph 1 of article 24, which to his mind col1v'8J'84

the idea that the rules ot' court would alreadY' existo The word used in the

statute of the International Court of J~stice was "frame", but he would p1"Opose

the simplei' word "make".

fhe Australian propOsal was adopted by 4 votes to none, with 7 abstentions.

46. The .CHAIRMAN put to the vote paragraph l' ot article '24, a8 am8ndexl.

l.aragraph.l ot article 24, as amended t was adopted by 10 votes to none
. ,.

w;th :3 abstentions,

47. Mr, RBLING (Netherlands) suggested the addition to paragraph 2 ot

article 24 of the following words: ", and shall, not be altered during Pl"OCsed­

ings".

48i' Mr. PINTO (France) proposed that the words "and shall not be
,.

retroactive" be added at the end of' paragraph 2 of article 24. He coos1derec:l

that the Coomittee should pronounce on his amendment first; it was in etten
the same as that proposed bY' the Netherlands representative.

. !



A!AC.48/SR.26
page 11

49. Mr. ROLING (Netherlands) did not agree that the r'rench amendment was

the same as his own. The court might during the hearing of a case alter its

rules, owing to special circumstances connected with it. If the French amendment

were adopted, it would be able to apply the rules thuB altered during the same

case, without giving them retroactive effect. His amendment was therefore wider

in scope than that of the french r6pres~ntative, and he consequently maintained it.
I

50. !oir. MUNIR (Pakistan) opposed the French a'l1endment, basing himself on

the general principle that no person had any vested ri~t in rules of procedure.

A court should be ready to make any rules of procedure it deemed advisable to make.

~l. Mr. VALDES ROIG (Cuba) asked whether the French representative would

reject the principle of retroactivity, even when it operated ~in favour of the

accused person.

S2. Hr. PIUTO (France) withdrew his amendmen~.

.
53. !-Ir. ~LING (Netheriands), tidressing himself to the Pakistani

representative's objection to the Io'renc,h amendment, which applied equally to his

own, agreed that in national criminal law the parties should have no right to

special procedure. There was a possibility, "however, of difficult situations

arising in international criminal jurisdiction, and great pressure might

conceivably be brought to bear upon the court not to apply its rules of

procedure. As international criminal procedure would obviously require much

more protection than national criminal procedure, he maintained his proposal,

54. Mr. COHN (Israel) said that the Netherlands representative's amendment

ztrcssed the time factor l wh~rens what he really meant was that no alteration

should be made that would affect the proceedings. He proposed, therefore, that

the Netherlands amendment be altered to read: "and shall not be altered so as to

affect pending proceedings".

ss. Mr. RBLING (Netherlands) accopted the Israeli representative's

modification.



A/AC .4S/SR,26
page 12

.
;6. The CHAIRHAN. put to the vote the. Netherl~d9-Israeliamendment to

paragraph 2.

- .
The NetherlAnds-Israeli' iW!~ndment ~as .adopted bY 6 voteB to 2, with 5

abstentions.

51. The CHAIRMAN p\\t to "the _votP. paragraph 2 of. article 24, as &mellde4•

.
Paragraph 2 of artiole 2.4. Aa wended,' was adopted bY 9 votes to n,one. 5th

3 abstentions.

58. nte QlAJlU(A)I pu~ to the vote article 24 ss a whole, as amel".lderJ,

ArticlEi 24, as a Whole as amended, was adopted by 8 votes to none, with

4. abstentions. J

Chapter Ill: Competence of the Court

Article 25 - Jurisdiction as to Persons

Art~cle 25 was adopted by 11 votes to none, with 2 abstentions,

Article 26 - Attribution ot Jurisdiction

59. Mr, StEENSEN (Denmark), Rapporteur, said that" in drafting article 26

the Drafting Sub-Committee had condensed the decisions taken in principle by the .

Committee. It was to be understood that' special agreements and unilateral.
declarations would be ex post facto.

60. In reply to a point raised by Mr. \'lYlmS (Australia), he said that the
\"

Drafting Sub-Committee had considered the Australian suggestion that a provision .

similar to that ot Article 36, p,lragraph 2, ot the Statute of the International

Court ot Justice be adopted. It had agreed, however, that there l«luld be serious

disadvantages in the adoption of such -an article, tor it l«lUld be necessary'

before jurisdiction was conferred upon the court by such unilate!".~..dech'.tation ..

that groups of crimes should be defined in the same way as legal displtes had ~

been defined in Article .36, paragrali1 2, of- the Statute ot the International Court
\
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No corresponding provision was feasible in a. draft statute establishing an

international criminal court. The problem 'Was, however, d,~alt with in the draft

report, and the kustralian representative might desiro to offfiI' some suggestions

when that section of the report was taken up by the Colllllittee.

61. To an enquiry by Mr. WANG (China), Whether article 26 precluded the

possibility of co~ferring compulsory jurisdiction on the court by Bubsequent

conventions, he replied that the article did not preclude such a possibility.

62. There being no other comments on article 26, the C~uN put it to

the vote.

Article 26 was adopted by 11 votes to none, with 1 abstel"ltion e

Article 27 - Recognition of Jurisdiction

63~ Nr. ~iUNIR (Pakistan) proposed that the word "and", between the word

IInationalll and the words Uby the Statell , be replaced by the word "or". He had

in rfiind the specific.case of a national of one State committing an offence in

another State at the instigation of the government of the State of which he was a

national. There could be no ground for refusing to permit ·the State in which

the crime was committed to confer jurisdiction on the court.

64. Mr. ROLING (Netherlands) recalled that the issue rc:.i.sed by the

Pakistani representative bad been discussed extensive1y:by the Conmittee, and

thut the principle had bee:n 'adopted that the establishment of tho court ~rould

not involve any possibility of the national of a State being tried. without that

'state I B consent. J;f the Pakistani amendment were adopted, the provision would

militate against the' establishment of the court.'

65. The CHAIRl'IAN put to the vote the Pakistani amendml:mt io article 27.

The Pal9-...stani amendment was rejected by 4 vo,"e§ to 3. with.5 cl.bstentione,

66. The CHAIRl-1AN put to the vote article 27.

hE.ticle 27 was adopted by 7 votes to 1, with 2 abstontions,L
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Artiele 28 - Approval of Jurisdiction bl the United Nations

67. Mr. SORENSEN (Denmark), Rapporteur, eald that the Drafting Sub-Comittee

had suggested that the United Nations organ ~o approve of jurisdiotion being

oonferred' on the eourt should be the General Assembly, The point had not been

discussed by the Committee.

68. Mr. ROLI9G (Netherlands) thought i~ illogical to make a provision that

no jurisdiotion could be conferred upon the _court without the approval of th.e__

General Assembly, as the Committee had already decided that the court should-be

estab1:l.shed by international convention, and should thus I:lot be o108e1y linked

with the United l~ations. As, in his 'view, there 'shoul:d be a link "With the

United Nations, however, h~ would support the provision, in the hope that the

court would eventually either bec'eme an organ of the United Nations, or at least

be closely connected with it•
.-

69. In reply to a question by l-fr. WINES (Australia), Mr. ~RI2lSEN (Denmark),. . ..
Rapporteur, said that the Drafting Sub-committoe had considered the questionot- . ,

making the Security Council the approving organ of the United Nations, but had not

discussed it at length•
•

70. The CHAIRliAN remarked that he had opposed in the prafting Sub-Committee

any provision mentioning the Security Council.

.
71. There being no further comment on article 28, he put it to the vote,

Article 28 was adopted by 8 votes to 1. with 4 abstentions.

Article 29 - Access to the Court

72. Mr. SORENSEN (Denmark), Rapporteur, said that the DraftiJ:1g Sub-Committe8

had proposed that powers be given to the General Assembly in paragraph (a) of.-

article 29, as had been done in article 28; the matter had not been d1sCU88ed.~

the Committee" In paragraph (c) of artiole 29 1 a clause had been inserted in

brackets relating tc the problem, again'not discussed by the Committee, or whether
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a stat:e making a complaint could do so even if it had not accepted the court's

jurisdiction over such offences as were involved in the p'roceedings. In other. ., .
words, the queotion 9f tho princ.iple of reciprocity "..as raised; if the clause

-in brackets were adopted, th~ prihciple of reciprocit; would.be maintained. The

Dratting Sub-eammittee had made no recommendations regarding the solution to the

problem, but had merely submitted the problem to the Committee for decision,

73. The CHAImfAN thought that) in view of its importance 1 article 29
. . .

should be taken paragraph by paragraph.

74. Mr. WANG (China) observed that great care had been taken to avoid

mention of the Security Council anY,Where in the draft statut~. It seemed to him

that if the Securi1iy Council .-wished to have access to the international criminal

court, it should be permitted to institute prooeedings by a PI'9vision under

article 29.

15. The CHAIRMAN said that the question of the Security Council had not

been discussed by ~he Drafting Sub-Committee Q

76. Mr. WlNES (Australia) proposed the addition. at the end of paragraph (a.)

of article 29 of the words

"by vote of a two-thirds majority of members pre~ent and voting,

or by the Security Council of the United Nations by a procedural vote".

77. Mr. TARAZI (Syria) pointed out that, since·the Committee had adopted

_e principle that an internatiortal criminal court should be established by.
international convention, it .should not be stated that proceedings before the

COlLt't could be instituted by thl. Gt.nLrCJ.l h.sscmbly of the United Nations. He

the"tore proposed the deletion of paragraph (a). He would add that the

Australian amendment that the Security Council be permitted to institute

proceedings before the court was contrary to the Ch<lrter of the United Na.tions.

.;.tc
J

....rJ,
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•

7S. Mr.YJd<.TOS (United States of America) oppos'ed the Australian amendment•

. The General Assembly consided of sixty Member States, and in view of the fact

that under paragraph (c) of article 29 a single State, party to t..4e statute

could institute proceedings, there seemed no good ground for refusing to allow

proceedings to be instituted when thirty-one out of the sixty Member States of

the General Assembly approved of a matter being broUght before the court, and. . .
insisting on a. two-thirds majority.

79, No provision that the Security Council could institute proceedings by a .

procedural vote would bind that body, which would decide for itself what was and

what was not a procedural matter. His argument against insisting on a two-thirds

major!ty of the General Assembly also held against the Syrian proposal that

paragraph (a) be deleted; for there again paragraph (c) was left untouched, and

that provision would enable one State to institute proceedings. Another ~gument

against the Syrian proposal was that it would entail the consequentiel deletion

of paragraph (b).

SO. Mr. WANG (China) thOUght that the United states representative's

argument concerning the Security Council was inadequate. The question of a

~cedural vote was clearly not fundamental.

Sl. The CHAIRHAN pointed out that the Syrian proposal before the CoDJn1ttee

was that- paragraph (a) be deleted.

-
82. There being no further comments on that proposal, he Plt it to the vote.

The Syrian proposal was re,1ected by 8 votes to 2. with -.3 abstp~tions.

83. . Mr. Mil.KTO~ (United'States of hMerica), taking up the Chinese' ,

representative's comment on his objection to the Security Council having access

to the oourt, pointed out that the right of veto existed in the former. The

attitude. of a certain group of countJ~ies not only to an international criminal

court but also to the International ICourt of Justioe was well known: the veto. .
would certainly be applied. to requests for the institution of proceedings, a.nd
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i~ power were given ~ the Sacurity Council action by the General .li.ssembly would

be delayed. After all, the General Assembly was the principal organ of the

United Nations.

84. Mr. WANG (Ghina) felt .that the United States representative's objection
. .-

to mentioning the Security Council was valid only if -the Security Council were-

being asked for something. 'In a provision giving it aCbess to the cou~,. .
however, only the opportunity. pf instituting prooeedings would be given-it; it

it decidsd not to take that step, that would be a matter for itself, "but the

door would and should be left open for others to institute proceedings.

Those wrds in the Australian amendment wern."te.jected by 5 votes to ;3, with

5 abstentions.

S7. Mr .. RaLING (Netherlands) drew the attention of the Committee to

paragra.ph 1 of 'firticle 12 of the Cha.rter of the United Nations. 'Ihc question of
\

the institution of proceedings bofore the court might be interpreted as action.

by the Security Council in :respect of "a dispute or eituation",..and t~e Genera!..

Assembly wuld be pr.evented from tiling action. For that reason the second

part of the Australian amendment "!as undesira.ble, and he would oppose it..

88. Mr. WANG (China) pointed out that manbers ot the Security Council

were also members of the General Assembly. If the Seourity Council wanted to

prevent the General Assembly from taking. up such action as the institution of

proceedings before the oourt" it could do so by many other methods, such. as the

appointment of conmissions of enquiry, The Committee's duty was .to prepare a

stat.ute establishing an interna.tional criininal court, not to examine the
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relationship between the General It.ssembly and t)le Security Council. He adhered

to his view that thers was no good ground for excluding the Security Council.

89, Mr. sORENSEN (Denmark) thought that the Netherlands representative's

interpretation of paragraph 1 of Article 12 of the Charter was open to dwbt, in

that if it were valid the Seourity Council could always prevent the General

Assembly from instituting proceedings before the court, even in the absence of a

provision in article 29 giving the Security Council access to the court. He

himself telt that lodging a complaint could not be regarded as the equivalent ot
making a recommendation in respect ot a dispute or a. situation. tJevertheless,

he recogpized that tor political reasons it might be regarded as undesirable to

include the Security CoUncil among the bodies permit·tet:\ to institute proceedings

before the court, and he would therefore abstain from voting on the second JE,rt

of the Australian amendment •

. 90. Mr. ROLING (Netherlande,) said that he had not claimed that IX1ragraph 1

ot·Article 12 of the Charter would necessarily give rise to the complications

he had reterred to. He had mal'ely indicated that such an interpretation was

possible.

91. Mr,. WYNES (.Australia) agreed to a suggestion by Mr. WiJJG (China.) that

the second part of his amendment be voted upon in two parts: first, the words

"or by the Security Council of the United Nations"; second, the words "by a. .

procedural vo te" ,

92. The CHhIRMil.N pUt to the vote the words "or by the Security Council

of the Unitec;i Nations" in the ~u8tra1ian amendment.

Those words were rejected by 7 votes to 2. with 4 abstentions,

93. The CHAIRMHN pointed out that the CODItl1ttee's decision implied

rejection of the remaining words in the ~ustralian amendment. He therefbre

invited further comments on paragraph (a) of article 29.

..
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,94. Mr. COIm (Israel) proposed that in the" first line the word "shal;l."

Ihould be replaced by the word "may", (1) on the ground that none of the bodies

mentioned in any of the paragraphs w~d be obliged to institute proceedings

before the court.

The Israeli proposal was unanimoUslY adopted.

.' ,
95. The CH.lJ:JU.1AN put, to the Tote paragra}il (a), as amended, of article 29.

Paragraph (a), is amended. of article 29, was adopted bY 9 votes to none,

5th it abltention8Q .,
96. Mr. WANG (China), explaining his abstention, said that it seemed to

him that there 'Were no good reasons for refusing the Security Council access to

the court.

97. ~. RCLING (Netherlands) proposed that the word "another" in paragraph

Cb) be replaoed by the word IlanY"_' The impli~ation of the text as it stood was

that the General Itssombly was an inter-governmental organization, whereas in

fact it 'Was the principal organ of an inter-governmental organization.

98. ~. PINEYRO CHJ\iN (Uruguay) said that he w0ul:d welcome the adoption or

a wider formula which would enable not only inter-governmental, but also

organizations of States, such as the Pan-dlllerican Union, to institute proceedings

before the court. For that reason he proposed the substitution of the words

"any other org3llization of Sta.tes" for the words "another inter-governmental

organization" in:.paragraph (b).

99. Mr•. COHN (Israel) suggested that the Netherlands amendment should be

taken first, as, if it were accepted, the t!rugua.yan amendment could be modif'iec1

accordingly,

It was so agreed•.

(1) This change' does not affect the French text.
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lOO, The CHAImLUI JUt to the vote the Nethel'lands proposal, that th~ word

"any" be substituted for the word "another" in paragr~}il (b).,.

DIe Netherlands proposal,was adopted by 8 votes to none. with 1t. .abstentions.

101. Hr. sORmsm (Denmark) I Rappor.teur, replying to Hr. WINES (Il.ustralia),

said that there had been.no discussion on whether-inter-gpvernmental organizations

included the specialized agencies. He thought, however, that the general

feeling was that specialized agencies would not, be inclUded, as questions in

regard to which proceedings would be instittited would be outside the 8COpe of

their 1IIOrk.

102. The C~IRMi\N put to the vote the Uruguayan proposal that the words

"~ other- organization of States" be substi.t.uted for the words "another

intor-govemmental organization" in paragraph (b).

The Uruguayan proposal 98 adopted by 6 votes to none, with 6 abstentions.

103. Iu-. HOLING (Nethe~lands) proposed that the word "other" be deleted

trom the Uruguayan proposal.

The Nethe£lands proposal was adopted by 7 votes to none,. with 4'
4

abstentions.

104. Mr. LLUlG, Secretary to the Committee, pointed out that it was

intended that the words "General ~BsemblY''' in paragraph (b) should refer to the

General .,ssembly of the United nations. It was possible for an inter-governmental

organizati,oh, however, to have a principal organ called a general assembly, so,

to avoid ambiguity, the words "ot the United Nations" should be added atter

the words "General ':"ssembly".

105. Mr, PINTO (France) forlhally sponsored the B\lggestion made by the

Secretary,
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106. The CHA~UJ Plt the French proposal to the vote.

. The French proposal was adopted bY 9 votes to pone. wlth ;3 absteptionb,

lC11. I Mr. sORENBm (Demnark)1 Rapporteur,. pointed out that there wa.s a

certain amount otambiguity in the atglish text ot paragraph (b). The authorit;r
•

to in~titute proceedings should be granted to the organization, not to 8eparate

State.s. i\s that ambiguity.did not exist in the French text, he would not
I

insist on an amendment to the ~gli'6h text, as thb intention was clear.

108, Mr. ROLING(Netherlands) thought that di8CU$sion ot paragrarb (c)

ot article 29 should be deterred, as it inyolved a. provisioa not :yet discussed
. .

. b;V the Conmittee, and wuld take time.'

It was 80 agreed..

The meeting rOBe aft ~,+o p,m.




