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DB.,~1'IJ.' STA'!'UTEFOR Ml INTERNaTIONAL CRI)lJINAL COORl', P&;PhRaID BY '!HE DRAFl'ING SUB­
CO!'jjJ:T1EE (A/AC.4S/l' ua1. i../AC.l4J3/L.17) ,

1. The CH~RMilN drew the attention ot the Committee to the draft sta.tute

'~·/AC.4S/L.17) tor an international criminal court prepu.red by the Drutting Sub-

Committee. That document contained texts elaborated by-the Dr...tting Sub-Committee

on the basis of the 4ecisions in principle tuken by the Committee.. on th'e

provisions in the prel:lD1inary draft pontc.ined in annex II to the Secretary-. , ,
Genera.l's memorundum (A./;'C.48/l)., and on other articles proposed by deleglltions.

.. ,

Insofar as the provisions dratted by the Drafting Sub-Cammitteereflected the

'Comm1ttee's decisions, he hoped they 'WOuld stand. He would us Chairman accept

umendments to urticles in the Drafting .Sub-Committee I s t~xt in cus~s where they

devic.ted tram the decisions rn principle alr~c.dy taken cnd evefl wh~re such ~nd­

m~nts ran counter to principles already o.dopted. He hoped, however, that in

the lutt~ event the Committee would retro.in from indulging in lengthY debates •

..'
2. Mr. sORl£NSEN (Denmark), Rapporteur, explained toot the titles given to

the various articles in doCument n.!""C.48/L.17 hud been included for purposes o·f
" ,

ret~rence and idt;nt1fication, but should not bt: rlilgurodd as intf:rprtltations of

substance. The ~ruft1ng Sub-Co~ittee recommended that those titles be retained,
•

and that it be left to the bodr concemed with the adoption of the statute for

an 1ntd~J1ll.tiona.l cr:im1ru.:l court to tc.ke :1 finc.l decision :lS to 'Whether or not they

should be d~leted. Ht: would suggest that the Committee ~xumine th~ draft

statute (6\/I'C.48/1.17) :'l,rticle by article.

It was so ~gre~d.

~ ..-
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ChD.~er I: General Pririciples

Jrtiole 1 - PurpoS! of the Court
r

3,,', Mr. sOREN5EN (Denmark), Rapportdurt said. that thtt. f'irs.t 1*1"\ 01 _101_ 1

dft1l to thlll word "conc8m" was in accordance with the OcJlltdttee t IS d4tolalon .. to

tt. crimes over which the court should have jurisdiction.1), The Drattins Sub-

Committee had t~lt that tht1 clause "as may be provided in conveut1onlS or speoial

agre~ents among States partIes to th~ present statute" expressed the opinion ot
.. 2)

the majority ot the memQers of the Committee.

4. Mr. ROBn~SON (Israel) ratdrring to the words "or other crimes of' inter-

national concern", said that the probl.:w of tht3 inclusion ot that categor,y of crime8

had be~n fully debated, and the r~ult had Oetln inconclusive.') The matter should

therefore be re-opbn~d. Somb me~rlS felt strongly that W give the court

;"lrisdiction over a series of minor f:rim~8 could not t&11 to d1min1sh its authority

anci dif)1ity; that -the netfd for conferring such j¥rlsdlction upon the court had not

been dtlmonstratad; that the handlin~ of such oa8~8 would have a d..tr1mt:ntal r,;tfect

on the mentality of thd judges ot the court When t hey came to try crimes undtlr

intt;;rnational law; and that the ditferenc~ batween crims:Js under international law

and otht:r crimes of intt:ma.tional conCElm was one ef quality rath~r than of

quantity, so that they required to be trit:1d by jlldgel with a different background.

For thos\;; and many other reasons well-lmown to thtl Oomrdttee, he moved the df:lletion

of the 'Words in question.

5. The CHAI~AN recalltld that the Committee had agreed unanimously that

jurisdiction should be tont't:rred upon the:. court in respect ot persons accused ot
crimes under international law, and by 8 votes ~o S that it should have jurisdic­

tion in respect ot persons accused of other cr*s of intt:rnattonal concem.4)

1) See Sw:nI:!ary Record ot the 5th meeting (A!AC.48/sa.,), paragraphs 54 and 70.
2) See Sunmuiry Record ot the 7th meeting (il./AC.48/eRi?), p6l'ngrappl5 17 and 26.
,3) See Summary Record of the 5th meeting (A/AC.4S/SR.5), parugrapbs 55 to 71.
4) Setl SUJ!llIlB.ry' Record of the 5th meeting (A!AC.48/SIt.,), parakraph 70.
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6. kr. AlwiADO (BraZil) said that he could wl;;lll und.<.:rstund the reasons which

had led some of the munb~rs of the Committee to SUb3vst that the jurisdiction of

the court should include, toguth~r with crim-=:s und<;;r int~rnationLil lawI other

cr1mtlS of inte.rnational concern. But for thd reasons he had already had occasion

to outline previously,1) which supplementad th~ reasons just givdn by the Israeli

representative, he could not ....grce to the inclusion of the words "or oth(;lr crinoes

of internation...l concern" in article 1 of the dra.ft statuttl. The int;;:mutional

criI:dnal court was to b~ u body set up to try major· crim<:.s against the peaoe and

security of mankind. The Brazilian delegation r(;;gard~G with disfavour the

suggestion thut the jurisdiction of th~ court should bd extended to cov~r minor

ermus ot un tlntiroly dUferentkind. Crird.nals such us smuggl~rs, forGers or

individuals engaged in traffic in htm~n beings should not bo tried by a court which

wa.s to replace the Nurem~rg Tribunal, and the estublisMunt of which would con­

stitute an inportimt ltmdr.alJ.rk in the history of international law.

7. The BrGziliun ddlegation would ther~fore votu against the retention of the

words "or otht::r crmes of international concern."

s. Mr. pn~'ID (FranCe) vigorously conto::st..:cl th<.;) criticisIi1S levelled against

the suggestion thut thu c~urt should hove jurisdiction to try persons accused of

cr1ml;;ls ot intl;;lrnntionul concern. The COJ!ll:littee had already decidod by un absolute

majority in l'uvour of confc,rrine; such jurisdiction on thd court, and that was

sufficient justif~cation for muintainine thv phrus~ which had bean criticized; a

course which th~ Fr~nch del.::gl1tion consid~r~d essential.

9. It had beon ur6'U.;;d that criIJ~s of internntiollal cOncern were no purt 01' crimes

under inttirnutional la.w, and th.::t, in a.ny case they Wtlre minor cri.m.3s which should

be no concern of the court. But crmu8 of inturrultional concern were unquestion­

ably crimes undtlr intl;;lrno.tionul law. Inti;;rnatioI1b.l crint>6 thtll!lselves had in the

l'irst plac~ b~en cr~s punishable under tht: dODtlstic luw of ~ost of the civilized

countries. Such was the CUSt:l, for t;;X4lI.lple, with war crmes, and acts ot genocide,

1) See SUlIIl:l£l.Z7 Record of thy 5th meeting (a/AC.48/SR.5), paragraph 71.

" ~,

1
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though adrJ1ttedlT dur1ng the Seool'd WorlQ. ~ar such crimiur laa4 at,ta1ned UDpI'ececlentecl. ' .dimensions. In the same wq, the other c~1mee ot iatemat10nal COftCel'n bacl an
1ndusputably intumaUonal aspect .. either they WN crimea eOllD1tted in the, ,

territories of a. number ot States, or their pe~t.rotore Wl'EI mtiona1a ot .ev~ral
states, or, again, the lJUni.8hm~nt ot .\lob crimea was ot international concern 1li'
that they offended againat. 1~ntematiOll4l mornl1t6. 'the t~att1c in lJaJ'Cot1a. ani
the traffic in persons tmat be' regarded {',s. oftence., against, 1ntemat1oDa1.p.1~~_
order. The Si;me applied ... t:teJ:lpta on the 11vea ot heads ot States.' .

.10. Nor should crimes 1ib1eh threatened thtl vert toUl1Clationa ot society be cl.ecrU.CS1

as minor crimes. :J!,'ven t,lIe SUpreL1l# Court ot th~ United states ot Alner1ca did not
consider that it was actiftg below it. dignity 111 Pl'Onouno1Dg on the legality ot &
judgment concerning a breach ot a f=>lice ~gula~n 111 a }d.ddl.e.west township.-

11. He urged tht# COJIIllitt.ee to contim its original tote, and to maint81n the.
expression "or other C~8 ot international aoncarn."

12. Mr. HOLING ()letharlands) supported tile 1lra(l11 proposnl. In his new,
the strongest c.rguIl1«:lnt Son its taTour was, pt=mapl, the tact that thf:l COBD1ttee'a
terms of returence cadd no proTistan for consideration' ot th~ question of the
estubllshml;)nt ot an int~mo.tiorw.1 critlinal~ to deal with other orimea of
international concem. '!'he Cam ittee Md bee set up apiMt, the baclcgrow¥1 ot .
the Nur~mbarg and Told.o Mals, aDd ot the Inttlmat10aal Ia.w Commis.1ont s draft,
Code of Offences Against the Peace QI'ld 8eaurit7 ot kanIdDd,l) where the UDder1l1n8

~ (concem was with cr1nils undex: 1nt~rmtional MW. It, 81 IQDj membara 'fIl_d to
desire, the CCI!II!'I!ttee should pronau.nce on the queat10n of i:ODterring juraid1ction
upon the court in respect ot p'rsOllS accused ot other cl'1mea ot 1ntema.tional
concern, the best, and o~ permislible, .procedure WCN1d be tor _ch a 4ecia1on
to be recorded in the Cc.i£1m1ttee's re}X)rt.

13. There ws, however, another question worth7 of ccmsiderat1on. It might, tor
instance, transpire thllt a. crime not, tfllUng within the categol7 ot cr1mes under
inturmtional law we committed to the Mrh¥tnt, ot thfll peaoeful relatione between

1) See doOutleDt A/CH .4/1+8, chaptezo IV.
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States. He had in min"d acts of terroriso or the assassination of th13 Head of a

state one. the like. Aft the court W'0uld b~ established within th<:: broad framework

ot the meusures necesstU'Y tor the lJllint~no.nce of pt;:<-;.ce, it might r~tlsonubly be

argued that th~re WcJ.s no ~ason why it should not be _;iven juriadiction over such

cr:1n.es. ~nt1ltl the .CoI!llIlittee ha,d no uuthority to muke provision for crimes of that

L'1ature, he wns inclined to rl;lcommdnd. that, in its report, the Committe~ should

sugg~st to those called upon to tlstublish th~ cuurt that they should include a

provision in its stl.l.tuttl to tho;l effect that the court would have jurisdiction to

try other crioes menever, ut tnl::i request of th~ State or states concerned, the

Security Council or the General 11SSlolmbly, in the intl;;rests of the uw.intenance of

peuce, Bubcitted u case to the court.

14. Replying to the CHAIRl-JAN, hl:i said he believed it l~ght be advisable to

take a. vote on those two suggestions before proceeding to a vote on the Israeli

proposal, a.t", the vote on the lattor might be affected by the decisions on the

.tormer.

1;. The CHA!m!.i:IN b~lieved that it would '00 simpltlr to vote first on the

Israeli proposal.

16. Mr. sORENSEN (Del'UllaJ'k) took the view that the Committee's terms ot

:reference were euttici~ntly wide to enabl~ it to deal with the question ot con­

ferring jurisclict~on on thtl court in r,:spI:lct ot othtll" crimt:s of international

concem. The Secre~-Genera.l, in preparing his m~L1orandum {A/AC •.48/l}, had

clei1rlT been ot the St.ne opinion, since thl;, drott etatute he had submitted made

provision to!' "he inclusion ot tbai cut~eory ot crimes. Furthermore the deciding.-
factor should be the desire of States to cont.::r such author1ty upon the court.

. .
The retention ot thl;l words "or other- crimes ot international concem" in article 1.
woulQ annb1t: the international comounity to meet the wishec ot Stlltes, no matter. . .
how few, which consi~ered lt useful for the court to haw jurisdiction over certain

other c:rmee ot 1nterl1ll.tionDJ. concern.

17. Again, it hod been etated, and rightly, that t~e .estc.bl1ahment ot an inter­

national crUdnnl jurisdiction would l1J:dt the sovereignty of States. 'l'he
,8.
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re'tention ot the words 1n que8tion would have the etfect ot imposing that ~tat1on

of sovereignty by a process ot I as it were. erosion, Z"clther· than by a trontal

.Q.ttaok~ and the need tor the court to be established grad~ was an 1mportunt

considera.tion in favour ot the retention ot the words "or other crimes of inter- •

nc.tional concem."•

~ "18. Mr.~. '"'mS (Australlo.) oonsidered tha.t the lecond category ot crimes 1mS

vo.guely defined; he would pnter to see mention ot it deleted. It would, in hie

view-, b~ unwise to conter such competence upon the court at the ",P1"t:l sent sta.ge in

the political developnent ot the world.

19. Mr. PIN£YRO aIhIN (Uruguay) ws in favour of :Ntaining the provision

giving the court jurisdiction to try persons accusat':' ot "otherorimes of inter­

national concern ll • He had listened ao.refully to the reI:llU'ks of the Israeli

representa.tivt:, both at the present meeting and pr~vioUSly.l) The objections

raised could be s~d up as follows: other cr1J:1es of international concern

differed both qualitatinl1' and quantitatively from crimes under international law.
I

20. It was undoubtedly important, however, to provide for the repression by inter­

national actu,n of crimes such as tho cutting of submarine cables, traffic in

persons, traffic in narcotics, piraoy ete., since such crimes &tfected the ccmmon

interests of States. Those particular crimes would not, by themselves~ justify

the establishJ:J.ent of an :international court; but once'such a court existed, there

was every reason why advantage should be taken ot it to ensure that such crimes

were dealt with more sY'Stematic~. Any possible risk of the court's prestige

being weakened by includ.ine such matters withi~ its orbit would be offset by the

provision' in article 2'8 ot the draft statute, under which any jurisdiction eOil­

terred upon the court would req,uire the approval of the General hSSembly.

21, Whatever decision was f'i.naJ.ly taken, the CoDlJ:11ttee I s ~port should mention

the opposite point ot view•
.

22•. Turning to the seoond part of article 1, namoly, the expression "as may be

provided in conventions or special agreements among statelS parties to the present

Statute", he areue"d that the very nature of the court would be changed it' the

1) See dUJllmllry Reco,..d of the 5th meetinz (J./j~C.4S/SR.5)J paragraphs 66 to 68
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jurisdiot.ion given to it were to be strictly st1bord~ted to provisions hid down

by convention. The court wa.s to be set up to apply current interrw.tional criminal
po

law. The decision to erant the court jurisdiction by convention would mean. "

ignoring the international crirndlml law which alrea~ existed, in other words,

narrowing the field of repression, and leaving the terrible and tragic responsibi­

lity for dealing with major crimes to some ad hoc tribunal that might be set up

in future. He therefort3 proposed that those words be deleted.

2.3. In conclusion, he pointed out that article 1 was not in keeping with the~

ot article 26, and ignored the possibility of jurisdiction being granted to the

court by unilateral declaration.

24. Mr. ~i.KTOS (United States of lunerica) said that his delegation was

strongly opposed to the deletion of the qualification that the crimes over which

the court should have jurisdiction should only be those provided for in conven­

tions. It was known that there were certain crimes, such as that ot genocide,.
that definitely constituted crimes under interna~ional law, but in addition there

were a number of borderline cases about Which there was much uncertainty as to

whether or not they came within thE:i category of crimes und~r international law.

To confer jurisdiction Upoll the court in respect of the latter mi[;ht be to impinge

upon national jurisdiction, which would be a mistake. ¥tOreover, a. provision

relating to the jurisdiction of the court should bfi. specific, not vague.

25. Again, it ha.d to be remembered that the qualification that crimes should be

provided for in conventions Wtl.6 the only means of making sure that conditions

relating to the surren~er of accused nnd similar detaUs of procedure would be

properly dealt with, and of affording states the opportunity of dechtring what

conditions they were prepared to accept. He aeuin urged the retention of the

qualification, in the interests of Cl. wide acceptance of the statute j its

retention was unquestionably a most important condition o~ the United States

Governcent1s"acceptance.

26. Mr. sORi:NS~N (Del'lr.lllrk) supported the '.I1:umdt'lent proposed by the Urugwqan

representutive, for the cla.use in question would ?ive rise to difficulties ot
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interpretation. In his view, t.'1e purpose which the United states repre::>entlltive

was a1m1ng to achiev~ was adequntely covered by the articles dealing with 'the

conferment of: jurisdiction on the court, and. in particular by article 26, ot the

sta.tute. It would be a l!W.tter ot specifying in the instruments reterred to in

article 26 the crimea in respect ot which jurisdiction should be conferred upon

the court I and no State would be bound to aecept such instruments it thair

provisions did not Illeet its wishes.

27. Mr. MAKTOS (United states ot America) considered that it would not be

enough to rely upon artlcl,} 26, and re iterated his plea. tor the retention of the

cluuse in question.

28. Mr. LLiNG, Secretary to the CotlL'l1ttee, exp1D.ined that the Secretary--

General, in suggest1ne that jurisdiction be conferred on the court in respect ot

crimes other than the so-called crimes under intema.tional law, bud been influenced

by the tact that vert feW international cr~es had been explicitly defined, His

memorandum (~/AC .48/1) did not presume to give any precise detinition of such

additional crimes, !lnd in thut respect he. (the Secretary) agreed with the United

States representc.tive thv.t the words "or other crimes ol interna.tioml concem"

were vague. He ulso supported the view thut deletion ot the qualifying clause

in a.rticle 1 would not be cOrlpensated tor by any interpretation p13ced on Wlother

a.rticle ot th~ statute.

29. The CH•.IRMAN spe:J.k!ng us United Stutes representative supported the

stand taken by Nr. 1"~ktos.

30. Hr. l-iaKTOB (United Stutes of .t1Zlerica) moved that, Since the qualifying

clause covered both cntegoriee 01 crimes, the Urueuoyan amendment should be put

to the vote before the Israeli acendment.

It ws so aGreed.

31 The CHil.IRl~ put to the vote th.:: Uruguo3YllJ1 proposD.l. that the clause

"us rJt1). be provided in conventions or specinl ~greernents among Stutes pIlrties to

the pNsent statute" be deleted from urticle 1.
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The Uruguayan wnenc1Llent was lost. S votes being caat in raYoU!, and 5 againp...

with :3 abet8Dtions.

32. The ChiumiAN PIt to the vote the Israeli proposal tha.t the wol'Cla "or

other crimes of international concern" be deleted from orticl~ 1.

The 1erneli' propose,l wa~ adopted 'by 6 'fotes to :3 with 4 ab8tenti~M. -

33. The CHhIRMaN put '~o the vote article 1, as mnended.
-

Article A. us amended. was a.dopted by 5 votes tcp2 with 6 abatent;oy.
i

~icle 2 - Tho Law to be J~pplied by t he Court. .
34. Mr. SOREN~ (DeIUiUl.rk), Rapporteur, stated thut the text of article 2. -
was identical with the wordine which the Committee hrA adopted in principle by

7 votes to 3 with 4 cbstentions.l )

3S. Mr. PINEYRO CH.~IN (Uruguay) proposed that article 2 be replaced b7~

following text:

tithe Court shall apply international cr:l.r:1inal law, 1nt.emational

law and, where appropri1. te, nutionul law",

6 .'3 , In the cnse of 0. court called upon to try offences under intel'lJ&tiollBl

JAw a.nd to pmish the perpetrators of such cr1J:les, reference should be _cle, iD

the first place, to international criminul law. However important the other

lega.l noms aight be, they were only complementary.

37. By anulogf, it would be illo~ical in national law to :Instruct a cQurt of­

crit-nnal jurisdiction to apply corJmn, inclUding criJ.1inal law.

'JS. Mr. WINES (Au~tralia) recalled that he had previouslT -nbjeot~ to tbe

phrase "where appropriate 11 , and had Iloved that th~ article should be "ed to

read:

1) ~ee ~'ucma.ry Record of the 12th meeting (A/AC.48/SR.12), pD.ragraph 2l
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"The Court shall apply inte rna.t;ional law, including international

criminal law, and nation3.l law when the conventions or special a.greem~t.!

referred to in article 1 hereoLlLO ?:'ovi~".

39. Mr; RnLING (Netherlands) said that he had no stron:~ feelings about the

Uruguayan proposal, although he prf::ferred the original text of article 2. As to

the ~.ustralian amendment I he could not but oppose it. Its adoption would involve

the court in serious d.i.fficultie~ in thc' evor..t of t:. St<:.te officiul being brought

before th~ court ch~rged with a crime under international law, for the decision

as to whether or not such a person was responsible for the crime night well be

detennined by natiolUll law not provided for in Cl. convention. Although the court

would only have jurisdiction in respeot of crimes under intemationnl law, yet

mtionul law would often bf: involved, for e.:lO,.1;-:lple I where an accused pleaded

superior orders or i.mere a plea wus based on his "natipm:lityll.

4.V• Th~ CH,f1IlU·..M~ put to the vote the i~ustrQ.liun <.:lllendment to article 2.

The Australian anencUJant to urticle 2 wus rejected bz. 9 votes to 1 with

:3 a.bstentions •

41. The CH.J:i'fr·u'.N put to the vote the Uruguayan Ul!lendr.1ent to article 2.

The UrugUc.;yan amendment to article 2 W'u.s rejected by 3 votes to 2 with
j

8 abstentions.

42. The CH•.uu:·ic.N put to the vote article 2 as oriE,inally drufted

(i./AC.4S/L.17).

Article 2, as orir:intll1Y drufted. was 'adopted by 9 votes to· 1 with 2 a.bsten-o
J

tions.

43. Mr. kUNIR (Pakistan) explained that he had voted in favour of article 2

on the understanding that the enumeration of the law which the court was to ...ppq

WIlS not exha.ustive" that W'..t.S to say, that <a'ticle 2 referred to 8ubsttlJ1tive law

und not to. proc.edural law•.,
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44. Mro T~~I (Syriu) I,;xpluined that he had abstuined f'rom voting 0.8 he

considered that article 2 wa.s cUPQ.ble of' givinf, rise to misinterpretations •

. 45.· It.r. W.·.NG (China) proposed the deletion of the second sentence of' art~cle

3. reading: lISessions shall b:l culled only when matters before it require con­

sidera.tion". •

46. }la', SORENS~ (oonmurk), RDpporteur, stl.l:ted that the Drafting Sub-

Committee, in submit,tine its text for urticlEt 31 had sought to dif'ferenti...te

between the p':;I'JIU;.fr..:ncy of a.n internutiollll.l c:C'imi.wl court und the pe:rmunency of

the Intern....tionc.l Court of Just,ice. ThE:: ·id~:i. was that the ·international criminal

court should bE:: a ?=,rmun~nt body in th", orgt,nic S(;lnse of the term,. but not in the

functional sense. Th(;l uecond s~tence hud been included mainly to avoid giving

the iu~pression th~t aome vust structure was being set up~ He add~d tha.t the

Jruf'tia"le SUb-C' .:.nittGe had llgreed to omit a provision as to who should convene

the court, deemin.:; th:.J t to be a matter for the court I a rules of procedure •

..
47. 1>.II'. U ..NG, Secretary to the Committee, appreciated the emphasis laid

on the relative pt,;rmc.nency of the court. The aecond sentence of a.rticle 3,

however, 'seemed to imp~ that the court would have discretion to decide which of

the mutters brought before it should be dealt with, The id~a of' the rela.tive

permammcy of the court mi3ht more conv(;niently be expressed b;; some such sentence

as: "Sessions shall be ca~.led from t.ime to time 11 •

48. ~~. PINTO (France) asked th0 Committee, in view of the discussion in

the Druf'ting SUab-Cor.1tuttee, to adopt "th~ text ~),s it stood.

49<0 i·ir. vf..NG (China), in support of his proposal, auboitted that the words

"Thv Court sh...ll be u. pcrm:..ncnt bodyll could imply permL:ncmcy only in the orba.nic

st.;ns~. So far as he knew, no court anywhere in th~ world Sut in perm:..nent

session.

50. i-'a'L' SOJ.~IJS..iN (DcIll.'ILlrk), It..:pporteur, said that, in including thl:: words
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.
uwhen mat-ters betore it requ1re oonsiderat10n", the Drafting Sub-CoJlllIl1ttee had

. had'in mincl that the court, would baye to establish ita rules ot procedure betore

.aIrI cale was brought betore it, and t~t- as time went on it mi.:.ht require to hold

0. s8ssio; for the parpose of ~Yis1n6 \hose rules. To 101' d~wn that "aessions

• .hall be ca.lled ·trom t1me to t1fDe 1J might 1mpq that sessiona should be held at

regulo.r intervalsJ thtl.t had eertainly not been the intention ot the Drafting

Ba.b-Oazmitt8e.

,51. Referring to the Chinese. representatl:te' s remarks, he a.gain pointed out that

the' Drafting SUb-Conmd ttee' had thought it d~sirable to bring out the difference .

between an international cr1m1nal court and the International Court ot Justice,

which a.ccording to Article 23 ot its Statute, remained. pel'JIli;l.J1Ontly in session,

except during the' jUd1ci~1 vo.cationa.

52'. The OHit.IRz.UiN put to the vote the Chinese proposal that the 9flCOnd

sentence ot o.rticle :3 be deletad..

• The Qhinese proPosal was ~:dc:cted bY 10 'VOtes to 2 with 2 abstentiona.

53. The CHJ~mu~ put to the Tote article 3 o.s it stood (A/AO.4B/L.17) ~

Article 3 wo,J adopted by 13 votliS to none with 1 a.bstention.

The meeting was 2Nspended a.t 11.39 a..m, and was I"tJsWned a.t 11.4S a..m,

Chapter II; Orgunizo.t:1on of '::he Court

Article 4 - QuD.1iticatioDS ot JUdges

.
54. Mr. TARAZI (S1ria) proposed that the !nst pIll"t, ot article 4 be amended

to read;

"Jurisconsults ot rdoognised competence in interno.tiono.l

crimirml law and in interna.tional law"
.

S5. The objact ot his amendment WIlS to bring out the more prominent position that

1ntemational criminnl law would oocuW 10 th.:~ llI.w a.ppUecl by the judges ot thr :

oourt. They would have to be better yersed in international cr:fJninal Inw, whioh
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was a more restricted subject J than ininternat10nal law itselfJ the scope ot
which was much wider.

56. The CHAIRNAN p1t the Syrian amendment to the vote.

The Syrian amendment was lost. 3 votes being cast in favour of and 3 against,

~ 7 abstentions.

Article 4 was adoJtted by 11 votes to none with 2 abstentions.
I

Article 5 - Number of Judges

Article 5 was adopted by 9 votes to none with ; abstentions.

Article 6 -.Nationality 9.f Judges

Paragraph 1 of article 6 was unanimously, adopted.

Paragraph 2 of article 6 was unanimously adopted.

Article 6 as a whole was adopted by 13 votes to none with 1 abstention.

~~ic1e 7 • Nomination of Candidates

Article 7 was adopted by 10 votes to none with .3 abstentions,

. A~'tic1e S - Invitation to Nominate

57. Mr. PINTO .(France) pointed out that the last line of the French text ot
•

article a should read: "per~onnes 9ua1ifi~es sUBceptibles d1accepter de remPl:ir
1) .

les fonctions de juge".

sa. Mr. VALDES RaIG (Cuba) proposed that the interval that must elapse

between the date pn which notico must be given by the Secretar.r~neralto states

of a pending election and the date of the election itself be increased from three

to four months.

1) Does not affect the Zne1ish text of the article.
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59. Die CHAIRJ;AN put the Cuban proposal to the vote•.
" .

The Quban "proposal was rejected by 6 votes to It with..lt abstentioN.

Article 8 was adopted by 12 votes to none with 2 abstentlona.

Article 9 - List ot Candidates' .

60. In reply to a que'stion trcm Mr• .AMADO (Brnzil), Mr. &samsEI! (DemDark), -
" . -

Bapporteur, explained that ar1ticle 9 WlJ,S based on Article 7 ot the stat.ute ot the
International Court ot Justice; the purpose of' dmwing up the list -in alphabetical

'order was to ensure that candidates would be considered as ind1Uduals, and not as

representatives ot any,given country. "

Article 9 1mB adopted by 9 votes to none with' absjientionse

Article 10 - Representative Ohl~act~r-of' the eoy.!1
Article 10 "WtlB adopted by 13 votes to 1

Article 11 - Zlection of JUd~s

61. !-fr. sORENSEN" (DenJDlU'k)" Rapporteur, explu:l.ned that the Dro.tt1Qg SUb­

Com1ttee had preferred the l':fording lImeetings of' representati"18s of the Statel

parties to the present Statute", to the expression "electoral college" Uleel ~

the in!tiD.l. drutt e
1 )

,

62. Mr. ROLING (Netherlands) observed tha.t it was difficult tor IlUlbenl of.
the COJIIDittee who were in fa.vour of' the court beint. established by General A81Sab~

resolution2) to vote in favour or tU"ticle U. If the court were oreatec1 by tb,

Gener"al Assembly, th1.Lt 'body should elect th~ judges. It, theretore, he wtecl1D

tavour or the article, it would be on the a.ssumption that the court would be ­

established by convention.

1) See a.rticle 8 of chapter I ot- annex II to the SecretaJ'1-Genera].'s 1pIIOrar.dta
(A/AC.4S/l) und SUnmu:Lr;y Record ot the 23rd meeting (A/AC.48/sa.23), pe.ngrapba
S3 and 84. ..

2) See summary Record ot the 22nd meeting (A/AC.48/SR.22), pnragraph ~.
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6,. ~ir. slSRmSEN (Denmark), Rapporteur, ~called that the Conmittee had

adopte~ an Australian proposal tha.t its report should indicate that, if the court

were to be set up by General Assemb11' resolution" the Committee was in ravour or

the judges being elected by the General Assembly .1) That referenoe had already

been inoluded in paragraph 48 of the draft report (A/AC.4S/L.1S).

64. Mr. JW<TOS (UD:1ted states of America), supported by Mr. VALDES IDIG (C)1ba),

8uggested that the first sentence of paragraph 1 should be amended to read:

l'The jUdges shall be elected by the General Assembly ot the

United Nations meeting with representatives of states not members

of the UlliteQ Nations, but parties to the present Statute ••• ".

65. What was needed was not a provincial, but a world court; if such a court

were to be set up, the participation of the Genernl Assemb11' in the election ot
the jUdges was essential.

66D. Mr. PINEm? CHAIN (Uruguay) was in 1'G.vour of part of the United states

amendment t) In order to safeguard the univer~al character of the court, he

proposed that the electio~ ot judges' be entrusted to. the General Assembly ot the

United .Nation~ bY,absolute mujority of the mEmbers pr~sen~ and voting. It did

noto, however; se,em necessary to associute with the General Jl.ssemblT the represen­

tatives 01' Stotes parties to the statute bu+, not members of the United Nations.
I

To bring about suc~ a~ association, it .would be necessary for the General Assembly

to meet under conditions for which the Ch,arter mude no. provision.

67. He therefore proposed that the Committee should vote sepnrately on the two

parts of the United States UlIit.luc4nent I thut wo.s to sq, that it should vote tirst

on the qu.estion whether the General ,l\seembq should be entrusted w~th th~ election

or Judges, cnd then on the question liletJ;1er the- representnt1ves ot States parties
. .

to the statute, but not membere ot the .United Na.tions, should take p.;.rt 1'-} the

eleatlon.

-
1) S'ee ~ry Record 01' the 23rd meeting (A/hC.4S/sa.23), po.ragra.phs 85 to 91.. .
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6S. Mro> SoRillSEN (DeJ'llU.!,rk), &.pporteur 1000el that he could n.1ther accept, the

Uruguaynn nor· the United States proPo8l1l, sinoe thq llIOuld both emble states not

wishing to be concerned with the acti"fit1ea ot the co~ to ·1Dtlunce it, coapo­

sition,

Iha Urugua,rpp proposul was rejected by 7 'VOtss to '* with 3 "ebatentiOll!.
" .

The United States proposal was rejected by"6 votes to It With It abstentlona•

•
69, Mr. VALOES ROlq (Cuba) proposed that the tollow1ns phrase be added at.. '~.". .

the end of the first sentence ot pa.r£l8raph 1 ot article 111

lISubject to contimation by the General Ass€lIIlb17 ot the United Nations".

10. That was 0. compromise solution which took due o.cc_ount of the United. states

representative I s assertion that the appointment. of judges by the Genera~ A8IE11b~

would increase the court. J& authority. "It contemp1&l.ted an election by the sta.tes

purtias to the stlltute as a. first step, followed by contirlDat1on of that election

by the General Assemb:g, ...8 the secom step.

71. In reply to a question by t~e CHdlRUAN, he said tlu;t, in his opinion.. it

would be exceptional for the Gen~rtJ.1 Assembly not to contim the dec~sloD8 tulcen

by the Sta.tes purties to the.8tatute.

72. Mr. TiJUZI '(Syria) con8id~red t.'le CuOOn representativets proposal 81

already rejected in the light of the decisione jUst taken b1 the Comm1~tee.

73. The CHil.I~ ~ that the Cubun amendment was in or.der I since no motion

ha.d as yet been to.bled that the ~lection of the judges should be SUbject to con­

firmntion by the Generul Assembly.

The Cubun Jtl.'Oposol wC.s· rejected by 8 votes to :2 with J ubetentions.

Article 11 was adopted" by 6 votes to :2 with 6 a.bstention,'.
>

Article 12 - Terms' of Office

"A.rticle 12 'WOs r.dopted by 10 votes to none with 3 abstentions.
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Ju1;iclo 13 - Solemn Declaration

74. Hr. H)BINSOH (Isr&e1) suggested that, LLlthoU$h art,:l.cle 13 was, based on

.ri,rt.lc1e 30 at the Statute of the .Interna.tionz..1Court ot Justice I the pbrase "he

will exercise his powers" mi~tl be improved by making it r~ud: "he will perform
. 1)

his functions".

The Isr~el1 proWaD.1ws adopted by 12 votes to none with 1 abstention.

Article ~. as amended. waS W~l1il:lvusJ.y uuoptod.

Article 14 - Pr1v1l-. and Immunities

75,_ Mr. sORENSEN (De1'll1B.1'k), Ro.pporteur, stated that the Drafting Sub-

COJ11l1'l1ttee hed considered 1IIhether the privileges a.ol immunities referred to in the

. a.rticle should. be' grunted to perl50ns other than the judges, such as witnesses and

. counsel. No recOIIIll8ndation had been agreed upon, but it wu assumed that; it the

statute oontainedXlO express prOviHions on ~he ~int, it would be possible tor

such privileges a:nd :1mmun1ties to be gra.n~d to persona other than the judges undar

later convent1ohs or a.rrangements.

76. Mr. ROLING (Netherlands) te~~. toot the phrase "when engaged on the

'wawaa' of the Court 11 might be l1abJ.e to m1s1nt~rpreta.t1on. Moreover he did

not l1ke thu.t wording. He theretore suggested. that .that phrnse be amended to

read: "en performing hie tunc~1ona".

77.· Hr. ~, Secreta17 to the- CODIIl1tteo, Aid tbo.t the expreaaion "When

perto~ his functions" woul,d meun'that the privUesea mght be continued to be

l1m1te4 to acts don$ by the j~dges 1n thtl1r 01'11c141 cap9.c1ty, whereas the

expreaBion "*en enguaed on the bui!line.s ot the oourt" U88c.\ 1n connex1on 1I.tth the

term· tldiplClllr1t1c ~l!I!Jnn1tleell would cover their private acts 4S well.

7B. ·Hr. s5REN&1X (Denmark), &pporteur, !nd1cnted that· the wording was
'.

--. t, t

.1) '1'b1a o~ QoeS DOt affeot the French text of the ~1cl••.
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precisely the same as that used in Article 19 of the Statute ot the IDtema.t1onal

Court of Justice.

'the Netherlands amendment WAS reject_E!9- by 5 Etas to It with' abO.tona.

Article 14 was unan:lJnous;Ly Adopted,

Articlg 15 - QQ~U,on, of sllJ4S!!

Article 15 naB tmanimoU13b,V a.dopted.

Article 16 - Disabilitx of JUdge;

79. Mr, PINEIRO CHAIN (Uruguay), referring to the hea.ding of article 16
in the Spanish text, said that the word: ".~capacida.des" should be replac.ed bl'

the ~ord.: lIRrohibicio~esll.

~. Mr, ROBUISON (Isra.el) suggested that the word "the" be deleted after

the words llmay participate in",

The Israeli proposau~s a.dopted by II votes to none with 1 abstentioJ7t•

.Article 16-1 as a.mep.de~~l1B adopted' by 12 votes to none with 1 abstentiem.

The meeting rose at 1 p,m,




