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ORGfJUZAT10N OF AN 1N'l'ERNAT10NAL CRIMIN1~L COURT

Chupter I of annex 11 to the Secretary-General l 5 memorandum (continued) (.V:~C.48/1,
;1./i,.C .48/1.13, lI.;'AC •48/L.15, A/fie •48/L .16)

hrticle l2-A (A!AC.48!6.!2J

1. The CHA1~lN'requ~sted the Corrmuttee to resume its discussion of

annex 11 to the Secretary-Gener.alts memorandum (A/AC.48!1). The United states

delegation had proposed an additional article 19 A (A/~C.~8/~.13).
,.

. .
.2. Hr. MAKTOS (United St,a'tes of America) saie, thot his proposal was self-

eXflanatory, Paragraph 2 of ,article 19 A was modelled on paragraph 3 of

Article 23 of the Statute of the. International Court of Justice.

3. Mr. 'li~G (China) said that if the court had nothing to do, it

naturally would not sit, In the circumst~ces, 'paragraph 1 of the United States

proposal seemed superfluous.

4. The CHAIRMJM thought that the United States proposal should be

considered in tw parts. Thore being no other comment on paragraph 1, he put

it to the vote.

paragraffi 1 of the nOJl article 19 A proposed by the United States

delegation was adoptod_EY...A.._votes to none. with 5 abstentions.

5. Hr. PINTO (Franc') said that he had abstained from voting on para-

graph 1 of article 19 it. because he thought that it was drafted in too blunt a

manner. He felt that it would be pr0ferab1e for it to read, for exrumple\

'j

"The Court shall be a permanent body. It shall sit when

convened by its Prosident to try cases within its competence".

6. He,commended that draft, provisional as it was, to the attention of the

Drafting Sub-Cornmittee.

7. In the nbsence of comment, the CH:.ImL~ put to thl; vote paragraph 2

of tho new article 19 A.
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Th~g_q,~ttee adopted paragraph 2 of article 19 A by 10 votes to none.

Article 20 of annex 11 (Ali~C.413/1)

8. Mr. SORENSEN (Denmark) said that the Secretariat had put forward two

alternativt texts for article 20; the only difference between them was that ono

provided that the seat of the court should be established at The Hague, whereas

the other left the question of the seat open, and included a provision that the

registrar should reside at the seat. of "t.h.:: court. Thl. provision regarding ~ 'e

registrar had boen omitted from the fonner text, because there had been a

provision in the first alternative of article 19 that the court's registry work

should ba p0rformed by the Registry of the International Court of Justice. The

Committuu had de~id~d, however, against that provision, and a decision was

required on whether the registrar should or should not reside at the soat of the

court.

9. In his personal view it would bu preferable to leave the question of the

seat of the court open, as it would largely dupend on Which States became party

to the statute establishing the court. Ho proposed therefore that the first

alternativu for article 20 be adopted.

10. Mr. nOLING (Nethurlands) pointed out that The Hague had the advantago

of a long tradition of international jurisdiction. For that reason he p~efurred

tht.: draft establishing the sea.t of the court at The Hague.

11. Mr. SO~S::;~ (Dt:nmnrk), in view of the Netherlands representative's

r~marks, withdruw his own proposal and declared that he would vote for the

sl;cond alternative.

12. Hr. HiJ(TOS (United states of i.mt.irica) Wll.S reluctant to disagrt: .... with

the Neth~rlands reprosontntivo, espucia11y as the International Court of Justice

was established at The Hague; but he felt that there were good grounds for

ostnblishing the intern~tional criminal court at Goneva. He proposed,

thereforo, that Geneva be the seat of the court.
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13. Hr. ROBINSON (Israel) r-nd ~ir. \-MUG (China) thought it difficult to

choose between Gcnev~ ~d The Hague, ~d therefore suggested that th~ question

be 10ft open.

,.
14. The CHAIR}~ thought it would b~ better to decide first whether the

seat of the court should be named or not. He accordingly put to the vote the

question whether the provision should be left blank,

The Committee dncide1i not, t.o n"r'l,~ thl: S.3"1.t of th') court, b.x.. 5 votes to 1,

with 4 abstentions.

15. The CH1IRMAN put to the vote the second sentence in pcragrlph 1 of thd

first alternative for article 20.

The second sentence was unanimously adopted.

16. Mr. SORENSEN (Denmark) said that there might be long periods during

which the court would have no work to do. The -rovision in pr ragraph 2 of

article 20 had been taken from the statuto L_ the Into tional Court of Justice,

'but it h"1.d to bu remembered that that Court had more wvrk to do than an inter­

national criminnl court would be likely to have, and in any event the provision

in question had boen framed in oircumstances differing from thosl3 th:1t would

obtain in the case of the international criminal court. . The registrar should

not be precluded from exercising other functions in his own country or else­

whore. He accordingly proposed that paragraph 2 of article 20 be deleted.

17. The CH.URN:.N put to the vote the Danish proposal that paragraph 2

of article 20 be deleted.

The Danish propos'M was unanimously adopted.

1.rticles 201.... 20B ~nd 200 (../'.C. 48/L.13 )

18. Hr. rLKTOS (United states of :Jl1ericJ.) said that articles 20 :., 20 B

and 20 C proposed by his delegation were ell basod on the view that it was

desirable that ch~lbors should be set up within the court, on the grounds th~t
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certain casos should be tried by smaller groups of judges. ':"s the arguments fn
favour of chambers wore well known, he would not recapitul[;,te them, but it seemed

. .
to him that the first question to ~e settled by t~e Committee should be whether

chambers wore desired or not.

19. Mr. WYNES (Australia) pointed out that the Committee hcd decided that

the court should consist of 'nine judges, with a quorum of five~l) How could

chambers be formed out of such.a small number of judges?

~O. ~~. MAKTOS (United Stut~s of .~Grica) thought that the .difficulty

connt:3cted with the quorum could be settled by adding to the Committe<:: I 8 decision

regarding the full court the words "subject to the provisions of article 20 ;~".

ThUS, if a chamber consisted of ~ive, or of four judges, the quorum could be

three, four or five, as thought desirable. Those were matters of detail,'. .-. however, and could be settled after the Committee had decided the preliminary

qt!ostion as to whether or not it was in fi:'.vour of chambers.

21. Mr. WjJ~G (China) pointed out that the earlier decision on the quorum

was applicable only to the full court. The question of whether or not there

should be chambers would raise fresh problems. Thus, wha.t cases would be tried

by the full court and whi:'.t by the chambers? Who would choose the casus to be

tried by the chambers? ' Wh~t would the composition of the chambers. b~, and which

Judges should bo chosen to form them? Would the president of the court be

invested with authority to qecide such important questions?

22. The CH,~IR1·L\N pointed out thn.t paragraph 2 of article 20 A provided .

that the court itself would settle those questions.

23. Mr. PINTO (France)obs-.>rved that articles 20 1., 20 B and 20 C, it

adopted, must not be allowed to invalidate the principle already accepted by

the Co~nitteQ that there was to be no appeal within the court itself.(2)

(1) Summary Record of the 23rd meeting (J~/AC.48/:':;i\.23), paragmpns 2 and 124 to 128.

(2) Summary Rccord of the 20th meeting (A/j~C.48/SR..20), paragraph 118.

~----------
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If that principlG WGre to be rusp.Jcted" paragraphs 2 and 3 of article 20 B would

have to be deleted.

24. Mr~ MkKTOS (United States of .i.m~ricn) admitted that when the proposals

regar:~.ing chambers h~d oo~.m frruned by his delegation, it ha.d be(;n envisagod t~t

the court would consist of fifte,:n judges. Now that the Committee had decided

that there should only be nine judges, it would clearly be impossiblo to ~~ve

three chrunbcrs consisting each of thre8 judges, for th~ ch~bers would then be,

too small. If there were two chambers, one o~ five judges and the other of four,

the chnmbors would ba unequ~l. The French representative1s objection to

ch[unburs, on the grounds that it had b~un decided that there should be no appeal

within the court, did not really concern the question of chambers. Difficulties

had been created by the decision that there should be only nine jUdges, but if

the principle of chambers was accepted those difficulties could doubtless be

overcome.

25. The CHj~IR1,:it,N drew attention to another argument in favour of chambors,

namely, that if the Court. had much work to do, it would be greatly oxpedited by

simultaneously trying separate ca.ses which did not involve the same accused or

the same evidence.

26. Mr. ROLING (Nethvrlands) enquired whothur the United States propos.C1.l

would anablu groups of States to gra.nt to one chamber jurisdiction over specific

cases. If s~ch a possibility were envisaged, the proposal could assume

considerabl~ importanoe, f~r a. group of States desiring-action in respect of a

casu involving thorn. would naturally prefer that the case should be dealt with by

thosu judges of thu court bolonging to that group, ~d acqu~inted with the

national law of' the constltucnt States and local conditions'.

27. Mr. M/LKTOS (United States of: iunerica) said that his proposal ha.d been

based on the feeling that a court. of fifteen judges would be cumbersome, rmd

could with adv:mtage be divided up into cl.runbers. In article 20 C a provision

had been made that the· chambers might sit and exorcise their functions clsowher~

"I
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than at the seat of the court: that provisivn might satisfy the Nother~nds

representative. As the Committeo had decided that the court should consist

of only rune jUdges, he was inclined to believe that a chamber of three judges

would be inadequate. If one of the chambt:.rs should haVe only four judges, its

judgment should, in his view, be unanimous, unless it were felt that such "­

provision 'WOuld be tantamount to conferring a right of veto uIX>none judge, in

which case it might be decided instead that three should be regarded as a

m.:-.jority, ThG decision of the Committee regarding the number of judg(;s had

undoubtedly affected his preposal.

28. The Cfu~I~li~ suggested that the Committee should decide on the general

que~tion of whether or not chambers should be provided tor, and hold in abeyance

its earlier decision regarding the number of j~dges, wpich could be reviewed

lnter in the light of the decision concerning chambers.

2? Mr. vlYNES (;"ustralia) was prepared to accept the Chnirman I s suggestion.

Th~ problem of cha..'Ilbers raised issues such as mother the full court would

decide What cases should be tried ryy the chambers, and whether the full c~urt

should be ablo to rlecide suo motu that so many judges should try a specific case.

30. Mr. ROLING (NethQrlanda) suggested that it'wo{ud be easiur to accept

the possibility of tl".e court forming chambers if a suitable reference to

subsequent conventions were inserted in article 20 A. Such a reference might

read:

liThe Court, taking account of conventions conferring jurisdiction

on it, may fom: onc. or more chambers ••• ".

31. Mr. SORZNSEN (DeIUllllrk), interpreting the Netherlands proposal as

meaning that the conventions mentioned would spocify the momburs of the cr.ll..'Ilber I

said that ~uch a provision would give rise to serious practical difficulties.

Such convQntions would be to a great extent general in scope, nnd would not be

concluded with specific cases in mind. On th~ other hand, the composition of

the court might well ch!:!llge, and no conventior, could foresee the composition .
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of chambors at any given mom.ent. As convontions would bo p"rmz::.nent in

character ,and the composition of the court tumporary, the Netherlands proposal

would hardly be fO:1siblo. It might be argued that when jurisdiction was

conferred by special agreclmont such an objection would not be valid, but the

consideration that it would mean an oven wider deplrture from universali.ty it

ll. Stdu Wt:rc pcrmitt,od to epc1cify thnt only certain judges could try a caso,

'militated e.gainst the inclusion of such a provifl1on in a. specbl. agreement.:

.32. His own view was th:lt the court should be sing1e-ehambored, not split up

into groups each ~th different biasses and pr~judicos. A fair balance could

b~ obtllinl;d with nine judges sitting as a single court, and he therefore opposed

both the rh;thcrl.mds proposal .met the provisions of artic1GB 20 l~, 20 B and 20 C

as proposed by thu United states delegntion •

.33. '..he CH",IID·L'LN sm.d thnt he hnd boon impressed by the nrguments already

advanced in the Committee's discussions concerning the difficulty of amending

the Che.rtor of the United Nations or the Statute of the International Court of

Justico. If the U13therlands proposnl wore accepted, it SC(;!:10d to him thD.t there

would be a possibility of introducing chrunbcrs at Cl. later stage, whereas if no

such provision wore ~dc there might be dafficulty in amending the statute

establishing the court. The ~~ish rQprescntative's objoction to chrunb~rs did

not s00mvvry strong i~ the face of a situation where several Stutes were willing.
to confer jurisdiction in rcspuct of a specific caso, provided that it was tried

by n specific chamber. Mor0over, if a single-ehambered court were d0cided upon,

thur(; would be no protection ~~gninst it buing inundated with work.

34. Mr. SORENSEN (Donr.1ilrk) said that he h..'l.d no strong objection to a group

of States conferring jurisdiction on ~ specific ch~bor, provided that the

convontion doing so did not specify tlembers of the chMber; he ha.d interpreted

the Neth~rl.:mds proposal .:lS meaning that it would. He still adh(;:red, howuver,

to his view that n single-chambered court was all that was required in the

statute, for it wns unnccussary to envisage any such complientions in amending

the statuto, LlS existod in respoct of the International Court of Justice. f,n
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amendment to the Stu.tute of' that Court. required ratification by the five perumnont

mumbcrs of the S~curity Council to become effective, and thus for practical

purposos came under the veto rule. It should be possiblu ~o provide in the

statute for the intornational criminal court that a majority of the states

~rti~s to it could modify its structure if it WI.'l7l'O later found that chamb~rs

were desirable.

35. 141'. \l.l.NG (China) felt thtlt the problem of chambers came within the

rro1gc of-those connectud with the organization of the oourt. S~veral questions

of jurisdiction had nlready been 10ft to subsequent conventions, but 1."'l his view

the quostion of ch~mbcrB should not be treated in the snma way, but in the

statute itself. \lith ri,,;gard to the question of the revision of the statuto,

there should be a provision less strict thnn the corresponding provisions in

the Charter of the United Nations nnd tho statuto of the International Court of

Justice.

36. Mr. T.~Rt~ZI (Syria) thought thnt the Comniittea ought first to deal

with the proliminary question of whether or aot each chnmb~r should exorciso a

special jurisdiction.

37. Sinco the chiof argument in fO-vour of dividing tho court into chnmbers was

the nood for donling with cascs quickly if there wero a long cause list, he

'WOulcl be in lavour of leaving it to the court itsolf to form chambers uncleI' a

provision of its rules of procedure.

38. He therefore proposecl that the Committee should adopt a provision ompowering

tho court to form chambers, let.ving it to the court itself to llly do\'ll in its

rules the details of the provision's application.

39. Eo-ch chnmber should be regarded as a.cting for the whole ~ourt.

40. l.fr. ROLING (Netherlands) did not think that it was necessary at that

stago to consider the possibility of being nooded with work.

I

41. Tho issue of regionalism ~s ono not of organiza.tion. but ot policy, depending

on the Committee's views on how states could best be persuadod to accept the
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limitation of national sovereignty inherent in the establishment ot an inter­

n~tional court. Th~re wure two possi~lb methods ot encompassing sUch limitation!

one was to proceod from the national level to the world level :i,n one step, as had

been done in the case of the United Nations; the other wns to proceed trom the- .
national lGvol to the regionul inturnationo.l level. .The latter was the easier

approach, and should not bo Gxcluded; it was in any event not necessa.rily

excludod by the first. International law oould be developed simultaneo~8lyon
r. world-widc and on a regional level. The same might be done in establishing

0.11- intemationo.l criminal court: while providing for a criminal ~ourt, it might

be possible to allow also for its fmlctioning on a rogional basis.

42. Mr. BDBINSOO (Isral..ll) said that the idea of chamburs ws to expedite. .
the work of the court. They would not, however, achieve that purpose, for the

," !

United Statos proposal:. provided that points ot law could be referred to the tull

court and that the full court might upon applica.tion review the final jUdgment

ot a chambGr~ The rosult would be to increase, rather than to reduce, the

work of the full court. Moreover, if the latter consisted of nine judges and

a chamber of five, it would be futilo to refer any question decided by the

chamber to tho full court, for the judges in such a chamber would form more than

lIDlf the number in the full court.

43. Anothur objection to the United States proposal was that the ju.dgment at a.

cMmber would be considered as dolivered and pronounced by the court, thus

enabling difficult points of· int,.;rnn.tional criminal law to bo sottled by a body

oth\.lr than the full court, It would be iI:lpossiblo for a unifiod system ot

int~mational crimi:nal jurisdiction to evolvo in such circumstances.

44. Tho ido~ of regionalism advoca.ted by the Netherlands representative was

vitiated by tho fa.ct that in practi,cc things happened differently trom the way

the Netherlands ropresClltative had visualized. Thus, for e~ple, any diffi­

cultios arising in the Pan-Junericrun Union wore never referred to tho UD1~ed

Nations, but Illways solved within the Union. r.gain, tho Central.. American Sta.tes,

when they h3.d decided in the P:1.st to croate a Central American Court of
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. 1)
Justice had not ~pproa.chcd the Pan-American Union, but had created 0. court

amolJa themselves. The world trend being such, any rogional courts required for

specific cases would be cre~ted separatoly from tho intemationnl crir.dnal court,

45. There was thus no case for chambers, f'r~ the point of' view of regionalism,

intornational criminal lA~tll' or expediency. Thoro rollkUnod the argument that it

the work the court had to do was excessive, chpJnb~rs could lighten it considerably.

The answer was that if that happened, a liberal provision for amendment of the

court's statute would enable chambers to be set up witr.out undue dolay. He there­

toro opposed the United st~tos proposal.

46. Mr. M..Icr'OS (United states of Juncrica) said that in c.t:fect his propo:rol

Would conflict t.ith the Notherlands roprt.sentntiveis idea of regionalism; he

agreed with the argument~ adv~ced against that concept. He also opposed the

Syrian representative's proposal that the decision should bo left to the court

itself, for it would be extremely dangerous to confer such a power upon it.

Tho purpoSe of his proposal had been f10lely to expedite tho work of the court.

47. Mr. PINTO (Frnnce) said that his delega.tion WllS not much in favour of

the creation of chambers within the court. It 'WOuld, howov~r, support the Syrien

proposal, provided it was clearly understood that the decisions of a chamber

could not be referred back to the full court on appeal or application for

revision. That reservation accorded with tho decj::don which the Committee had

taken by :1 large IIIl!jority,2) not to a1101'l nny appeal within the court.

48. The C1L~RMl\N, summa.rizing the discussion, said that two broad issuo:-

had bc~ raised. <:ne now was that it was desirable that the court should be a.

single ohambur in its initial period and a.t the present stllge in tho dovolopnent

1) Convention for the Establlallment. of an International Central JUllEorican Tribunal
signed a.t Washington, Fobruary 7, 1923. In force, March 12, 1925. Text in,
MmlloY' O. Hudson "International LcgiA~"'ltionll, Vol.ll, 1922-1924, pages 908 to
942; also in lunerican Journa.l of Intu.l.'l1ational Law, Vol.l7 - 1923 - supplement.
pages 8.3 to 112.

2) Sunmary Record of the 20th meoting (A/llC.48/SR.2C), paragraph 118 (11 votes to
.3 wi.th 1 abstention).
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ot international criminal lawj the other was that chambers would serve .the

praotical. pul"pOse of helping to expedite the court's work. He accordingly called

tor a vo~e on whether the court be divisible into chambers&

The Canmittee geclared against the· fonnation of cham~er8 by 6 votes to 2,

with l. abstentions.

°49. The CHAIRMAN said that that decision disposed of the articlee 2OA, 2:>B

and 200 proposed by the United States delegation. The next artiole for considera­

tion was article 2l of annex H, to which the United States delegation had proposed

an amendment (A/AC.4S!L.13).

Article 21 of annex II (A!AC.M!l and A/AC,48!L,13).

;0. Mr. ~wcros (United States of America) said that his amendment to

article 21 was an 8l1plification of the text, and was intended to ensure that the

court should frame rules of evidence. PSl;'lgraph 2 was based 011. the experience

gatned at Nuremberg, where it had been found that rules and amendments had not

been published in sufficient time to enable the prosecution and defence to know

exactly \llhat evidence was or WB.S not admissible.

;1, Mr, pmTO (France) had no objection in principle to th~ United States.
amendment. He wished, however, ti'~ word "interieur" to be deleted fran the

French text of paragraph 2 of article 21 as amended. The rules of the court

would not be "un r~glement int~rieur"1 since they would be published. The same

observation applied to the French text of article 21 of the Secretariatis draft.

S2. The CHADU-WN 6aid that the Drafting SUb-Committee would review the

article and improve the language where necessary.

53. Mr. ~NG (Netherlands) said that at the outset the Tokyo Tribunal had

not been bound by technical rules of evidence, u.nd the abs.ence of published rules

had caused much trouble, He therefore supported the United State~ amendment to

article 21.

54. Mr. WINES (Australia) cOl:DlI1enting upon part of the second sentence of

the Unit~d States ~endment, which read~ "and shall apply rules 01 evidenoe
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not incont3istent with this Statute ttnd such principles", asked the 'Un1tod states

~opresontativo whether ba envisaged the court ~ver doing otherwise?

'5. Mr.. Mt.KTOS (United Ste.tcs of ~JIlerica) said that he had porhaps trmnad.
t.h.-.1.t provision with excessive caution. If tho Committee telt th.:1.t the phrase in

question we r<:Jdundnrlt, he WOl.'ld not object to its delotion. If that ~re don(;,

perh:lps the words "nnd application" should be in6<:Jrted DJ'ter the 'WOrd ftadmission"

in the prec6ding clause.

56. The CH;Lrmi:I~ said that the clause to which the Australian r\)pr0sonta-
,

tive had raised objections, in f~ct differentiated from the usual cascs ~overed

by published rules. It envisaged new situations requiring new rules.

57. Mr. \IDlES (!.ustr~.lia) suggestod thct if such were tho case the pro-

vision 'WOulC: be more suitably worded in the following way:

"In caeea not ~xpressly covored by such rules the Court shall apply

rulos of evidenoe not inconsistent with this statuto and such

princi~eBII.

58. Mr. ''1J1NG (China) felt thr.t a more gonora: provision would be pr(;1'ern.blo.

'l'hero did'not Beem to be any reason why the rulos of evidence should bo

specifically mentioned among the rules of proccduro. He thurefore proferrcd the

5ecretcriat ts text.

59. . The CHilIRVJJl thought it desirable first to ascurt~in whether any

m~bor clisapproved of the So~retnriatts draft. Once the Co~ttec's opinion on

it, h<ld be.Jn esta.blishod, th\) United Stutes {'J'fiendment could bu discussed.

60. The first sentence rnd the beginning of the second sentenco of thu United

states ruJondmcnt ·being ldontical with o.rticlc 21 of annox 11 to the S~cretnry­

General's memorandum.. th~ CH:.IRl-1'ill put that ~rticle to the votu.

~icle 21 of the Secretario-t's dr~.u..t (1./••0.48/1) W<:'.S ~dopted un~~usly.

·.;=:-,
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61. Mr. M.J\TOS (United states of ~.merica), I'0 plying to the Chinese

reprosuntativols criticism, said thnt the question why rules of l;vidcnce Wt,;rc

spocifically montion~d had in pa~t been disposed or-by the Noth~rlnnd5

rt;prcsuntativc I sobs .;rvation on his cxpuri0ncc of tho Tokyo Tribunal. .~oth...r

reason was th~t some p·"rsons mn.de C\ distinction betWt:lun rulos of procedurE, and

rules of cvidunco.

62. 141'. T;.RI.ZI (Syria) accapted the text proposed by tho United Sta.tos

dclvgction, providad, how~v~r, that it was slightly Qnlendod by the addition at

the 0nd of paragraph 1 of the words "and be guided by the principc.l legal systoms

of tho world". Th~t \«luld avoid any ~rgUI'i1ont as to the ruspoctive merits of

the J~glo-saxon and contincnto~ legal systams.

63. Mr. SORErmr.m (DOOhk1.rk), while a.grecing that the court should frame

its own rulus of procodurv and of evidenco, did not think tha.t it was dosirnble

to provide in tho statutu for wha.t the court should do if the rules of ~videnco ­

it had fra~cd did not expressly cover all the situat~ons which nroso v H~ folt,

thGrcforc, th:1t th\J socond clause. of pn.ragraph 1 of the United states llI!l\Jndr:1ellt

should b~ d~lctcd, together with ~~ragraph 2. Thu provision rnndo in article 19
of tho Chc1.rtur of the Int"rn.:l.tiono..l Milita.ry Tribunal, might well bu used

in(\tead of thu Unitod states ncendr.lont.

64. Ho had no strong objection to the Syrian proposal, although h~ f~lt that

the court would obviously dra.w on the principnl legal systems of tho' world in

framing ita r°l.11es of ovidenco.
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66. Hr. Ti.RAZI (Syria) obst;rved that paragraph 2 of th.:: Upited States t~

stated that the rules of the court and amendments thereto should be adopted and

publisp..od as soon as practi(,~blef In certain countries, such as Syria, it was

custoI!lt.1.ry for the rules and any sm~ndments to them to be published in the official

gazettE::. It would Dc ndviS'lble to know, tht3reforEJ, how the rules of 't.ho court

would bo published. Would they be published by the United Nations or by the

statos pertios to the convontion establishing the court?

67. Mr. M:..KTOS (Unit.ad states of ,'..metica) explained that it had been

aonsidered that tho court, in the sane ~y as the International Court of Justice"

\«Juld issue various ~ications, among them its rules of evidence.

68. Explaining his abst"n'.:.ion from tlw vot\; on p..'1.r".(1r..!ph 1, he said that he had

done so out of loyalty to his deiogation' s text'o

69. Mr. WMm (China) pointed out that whereas the Nuremberg and Tokyo

Tribunals had been ad hoc institutions, the international criminal court would

ba a pormanent body. Such being the case, the provision in paragraph 2 of the

United Stntt3S amendmont seemed to be superfluous at best, and certainly

inappropriat e •

70. Mr, ROLING (Nethorlands) said that it was most important that the

rules of evidence should be' published before the court began to i"urlction. 14:uch

criticism that night otherwise be addressed to it on the strength of what had

occurred both ~t Nurembvrg ~d at Tokyo would thereby be forestalled.

71. The CH:.IRMiiN put to the vote p:1ragraph 2 of thf.:: United states amendment

(i,/AG 14B/L <13).

Paragraph 2 of The United States amendL1ent was adopted by 8 votes to none,

with 2 abst0ntions.

72. Mr. ROLING (Nutherlands) fult that the provision that the archives of .

the court should be in the charge of the registrar ought to be plaoed in the rules

of proccuuyO drawn up by the court, not in the court's statute. He therefore

proposed that article 21 A ba rejected.
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73 .1'lr. KHOS110V.J.iI (Iro..'1) thoueht that such a provision might woll be

incorporctod in drticle 19.

74. 'l'ho Cl-kIRNAN ngrood thrJ.t t.ho provision was unimportant. Ha tho~1'or~

put. the Nl.lthor1D.nds proposal to tho vote.

The Netl1erlnnd..fL..E.!:0posal thnt nrti~le 21 J~ be rojoctod wc.s CLdoptod by

S vot"s to l12nc w:i.~l.L4: .abBt\,jn~.

J~rticle 22 of annex 11 anu Uriitcd States amendment tho~to U./:~C .48/1 and

:"/!I.C ~Qil.~Ul

75. Mr. M;J{TOS (United Sta.tes of :Uller:1ca), introducing his amendment

(;./AC.48/t,13) to article 22" sn-id th.lt it was bnsod on ..~rticle )2 of the Statuto

of the Int:;rnation..".l Court ot Justice. ;~s the COI!1luitteo had decided thct the

court should be established by inturnational convmltion and not Cy Gonoral

J'~ssumbly resolution" parugr.:l.phs 4, 5, 6 r.nd 7 of his nlllond:'.lent might h:J.v~ to bu

delet~d, ~nd ~lso his ~unmaont to nrticle 23, which he accordingly withdrew.

76. The CH:~m~~ thought that the texts for articl~ 22 should be cons1dored

in tho following order: thu first r.~tcrnutive in nnnox II (:liLC.4S/1), the

sucond cltf:lrnative c..nd the United States proposal runending the second altornativo.

77. Ho nskod if uny mombor supported tho first alternative tor Rrt"! a10 22 in

:mnox Ir.
......

78. Thoro being no support for that text, he cc.llcd tor COI:laonts on tho second

.:l.J..turna.tivo, 'Which contained the S&10 provision.. difforently wordod, as ~ra­

grnph 1 of tho Unit~d st~tos propos~l. .

79. Mr. ~:.KTOS (United stc.tos of •.raerica) .. roplying to a. point rnisod by

Mr. U~'JlG (China), said tlmt no difforunce in moaning lme iJnpllod between the

term "annun.l t'cmunuration ll and thu tel"l!1 "componsation" which ~s used in his

ox.londmont.

80. Mr, PIN',W (FrCl.nce) pruforrud the French text of parn,graph 1 of th",

Unit.od st=-.tws proposC'.l, which rt,;o.d "Les nlombres do la Court rccoivont uno,



lAC.48Am.24
eg818 .

.' :

1ndEllWdWIt ; to that of tlrticle 22 of the Secretariat's ten, which read lIils
" .

touchent une indemnit~1I •
r

81. The. CH.~IRMAN· 6nqu1i'e~ whether there wae ally opposition to the pro'Visi0l18. . . .

of t~o Secretariat's seoond alternative draft of article 22 or paragraph 1 ot

the thited States amendment thereto.

Tho Committee llpprovod the provisions in question.

~.' '. Mr .. ROLING (hetherlends) felt that the provisions of paragraphs 2 and

3 of tho United States amendm~nt should be left tor decision at a later stage.

Ho~accordingly propo~ed the1r deletion.,

83. Mr. WJ~G (Phina.) thought tho.t the Secretari.::l.t t s flocond alternative

adequately coverod the llhole of the United statos amendment, Md would therufore.

be f;nough in itself. The Committee must, however, decide who was to detEirmine

tho emolmnents of the jUdgos: Co delicate question that obViously coult not be
• \

left ~o the court itself to answer. The United states amendment proposed that

the G~erD.11~Bsemblysettle the question, but as the court would be independent

of the United N:-:tions, thr~t seaned hardly feasible.

84.. The CH.\IRMloN tholight that paragraphs 2 and 3 of the United' States

amendment should be considered separately.

8,5. He then put to the vote the Netherlands proposal that paragra.phs 2 and :3 be
. .

deloted.,
The Netherlands propo~a1 was 'adoPted by 7 votes to nonf;, with;' t'..bstentionstl

. .
86.. Mr~ M;JCTOS (Unitod Status of :illlcrica) said that paragraphs 4 to 7 of

his amendment had beun framed on the assumption that. the. court would be

established bY' Generll.1 ,,\ssembly resolution.. iLS the ~ommittee ha.d decided

otherwise, it saaned to.him that nothing could be done about -those paragraphe

. until a decision had been tK"'l.kcn by the Committee on article 2,3. He proposed

thureforo that. discussion of pc.ragraphs 4. to 7 of his amendment be deferred

until article 2,3 lw,d been dealt with,
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H, \inS so tl.!l'rood.l )
----~-

87. ~{r. sOR~SZU (Denr!k"!'rk~ t.hought that as tho principle contained in. - ,

pnr.!lgr.:J.ph 7 of tha United sta.tas amondmont \'r.lS applicable to all 1nturn~tional

c1'11il sorv,mts, it should be applied to judges of the int,;mational cri.mina.l

court, oven if tha.t court' wore.: not set up undor the nuspices of the United

lLtions.· l:Ia therofr'\t'e re-introducotl th~~t IXl.rn~raph u.S his own amcndmant. The

words "in those states parties to the Convontion ost.:tblishing this Court" might'

be added at the end.

. I.

88. Mr. PINTO (It'rance). drew the attention of the Committeo to ~ro.grt.l.ph 4 of

the United States proposalu Tho ~ast sentence of that parag!uph was ~~rtiquWl~rly

ir.lport3.nt I and should be adopted, boc~usc.: it guarMtoect the independonce of the

judges of the court.

$9. Mr. TARA.ZI (Syria) was not opposed to pnrngrnph 7 of the United Stutes

text of article 22, but pointed out thllt it duplicated the provisions of c.rticle 17

of the Socretnriat's draft, whereby the judges, when cngag~d on the business of

the court, ~uld enjoy diplO11llltic privilegos and inuunitius. Thoso privileges

~d i~lunities included ex~~ption from all taxation on the saJariu6 and conpon­

sation they received.

90. The CHAIRMAN pointed out that diplorlatic roprosc.:ntntives wore SUbject to
.'
t~"!.tion in their 0\'11 countries. The purpos\J of thu Dnnish represontative's

amondmont was to onsure that their emolUrlents woro frod froT.1 tax uven in thuir om

·countries •

.
91. Mrr MA~~OS (Uhitad St~tos of illuuric~) suggestod th~t th~ provision of

pt.l.r.'lgrnph 7 of his amcnrurlont, o.lthough appliC.:lble only in tho case of St:ltes

p~rti\Js to tho 'convontion ostnblishing th~ court, should novorth~lcss be stated. .
in the fom df 0. ·recol::ll~cnd.ation in tho COlilInittee t s report.

1) See below! paragr..lr:u 90 j;;o 98
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Article 23 of annox II (A/AC ,IJ§./l)

92. Mr. SORENSFll (Denmark), pointed out that the 1'IOl'da "the judges and" in

paragraph 2 of the first alternative for article 23 had be~m inserted in error,

nnd should be deleted.

93. The difference botwu~ the two drafts for t-hat article could be seen at a

glance: in the first version, the remuneration ~yable to judges would be

chnrgoable to the states of which they werQ nationals .. whereas the second version

lo.id down that such remuneration would be met out of l\ joint fund. Thf"; st,;cond

altornative provided an answer to the question raised by the Chinese representa­

tive: the states partios to the convention would be in a position to determine

the amount of ramuneration of the judges and other officials of the court.

94. His delegation preferred the idea of a joint fund, on the gro\U1d that such an'

arrangement would be moro equitable than 0I1C; whereby the emoluments of judges

would b~ paid by the state of llbich they were n3tionals.. Ho accordingly proposed

th~t thu second version be adopted.

95. In the C'.bscnce of other canments on artiole 23, the CHAI:RMAN put to the

vote tho Donish proposal,

The Danish proposal was adopted b>:; 7 votos to none, nth 3 abstentions.

Articlo 22 (A!AC.48/L.l3) (resumed),

96. The CHl"IRMAN pointed out thnt the decision on article 23 would stfect

paragrapl?s 4, 5 and 6 of the United Sta.tes lUIlOlldment (A/AC.48/L.13) to article 22.

97. Mr. Ml~KTOS (tkdted States of America) eaid that it thOle three para-

grnphs were adopted, references to· the General Assembly would have to bp replaced

by reforcncus eithor to the States parties to the convention elt~biishing the

court or to the joint fund on t9hich a decision had juet been tnkcn.

98. The CHAIRM.~ felt that it 'WOuld be bott~r if no provisions of the sort

lcid down in p.lragraphs 4 to 6 of the United statos amendment were made by the

CoJ:UJittca, as the startles parties to the convention could well decide those
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questions tor themsolves. He suggested, thurof'ore, tlmt p..'1.ragrnphe 4. to 6 of

the United states amendment should not 'be taken up.

It was &0 agreed.

Additional article (A/il.C.4S/L.•16)
, .

99. Mr. SORENSEN (Denmark), introducing his proposed additional article

(A/AC.4S/L.16), said that ~here might nrise in the future problems of into1'­

pretation of the statuto of the int,ernational cri::rl.nal court relating to the

question of whether or n~t States pe'1.rties to the statute could sot up joint

tribunD.1s to try crimes af'fecting them. If his proposal were adopted, it 'WOuld

mako it perfoctly clear that Sto.tds would hn.ve such powers. The proposal was also

desir£'.ble wh,m viewod in the linht of' po.st events. I One of' tho provisions of 1ihc'. -

statute was that no person could be tried without the consent of the state of which

he was n national. Under thu stntute, therefore, neither a Nuremberg nor a

Tokyo Tribunal would have beun nble to function. The legal foundation ef the

Nuremberg Trial Md 001:111 the unconditional surrender of Gernany. His own

country, in adherin~ to the London Agre<.;t1ent on the Nuremberg TribUM1, had held

the view that under the ordirmry rules of international law a State victim of

crimes \'ihich might have be.m tried by local courts could set up an nd hoc tribunal

of the typo of the Nuremb.;rg Tribunal. It was important for upholding the

authority of the Nuremberg and TokYo judgoents that in the statute establishing'

the international crimi.ml court n provision should be rnndo to justify the legal

oosis of' the, Nuromborg and Tokyo Trials. From both points of view, therefore;

it seemed to him th.'lt his proposal ~s desirablu, and he nccordingly moved its

adoption.

100. Mr. M,ucros (United sta.tes of America.) was unable to see how the sta.tute

of' thu intemc:.tion!\l criminal court, had it existed at the time, could have

prevented the Nuremberg Tria.l from taking plac~. It would be dangerous to adopt.
l'

the Danish proposal, for if' it becnm.e COnr.lOn practice to make such provisions.

unfortunate procedents tliglft be croated•. Their nbsence f'rom any convention"might

in such circwnstnnces bo intorpreted as excluding the ostQ.blishment ot ad hoc

Tribunals. He -would accordingly Q.bstain frOtl voting on the Danish proposa.l.
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101. Mr. R5LING (Notherlands) supported the Danish proposal on the ground

that it was justitied by the prevnlent confusion on the question.

102. Mr. TUIf1ER (Unit.od Kingdom) suggested the insertion ot the words "be

taken to" belore tho word IIprojudico ll in the Dnnish proposal. Such an addition

might meet ~he United states representative's objections.

103. Replying to u. question by Mr. ROBINSON (I~rael), Mr. sORENSEN (Denmark)

eaid that he did not ineist upon the exact wording he ~"'I.d proposed, but would be

qt~:lte prepared for it to be revised by the Dratting Sub-Colllli1:ittee.

104. Mr. ThRAZI (Syria) pomted out that the Charter ot the United Nations

contained a similarprov.l.sion (Article 95). As it had been considered necessary

to include th.1.t provision in the Chc1.rtcr, its introduction into the convention

eould be rega.rded as oqunlly necessary.

105. ~he CHi\IRHAN put to the vote the Danish proposal (i~/A.C.48/L.16).

The Dl'.nish proposal was adopted by 5 ~.;otes to none. with 5 abstentions.

Purther United States OLluncbnents (:~tAC.48/L.15) to annex II ot tho Secretary­

General's mcrn.orandum (AlAC .48/1)

106. Mr. Mi~KTOS (United States ot i~nGrica) suggested that the COJIIaittee.
eons1der first the articles ~t tho end ot his proposal, cs they were loss

eontroversial. Roforr.in~ to article 46 D, he said that he proposed to deleto

the words "and protocols theroto ll from tho la-at scntonce ot pa1"agrc.ph 2.

107. Mr. UANG, Seoretary to 'lihe Committee, objected to the words

U,ignatory and acceding states" in the same pnragraph" and suggested that thoY' bo

S"cplacQd by the words "States parties to thu Convention".

lOS. Mr. Hi.KTOS (United States ot America.) accepted the Secretary's suggest1oa.

109. Hr. PH1l'O (Franco) said that the initial quostion was whather it was

necessary to t."lko Do docision on ~rts IU and IV ot the Unitod States amendments.
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It was proposed to convene an int(~~('4 ,,~ional conference to prepa.re the final text

of the court's sta.tute. Th\;i pro'ri i2:i,op"s under discussion were identical in all

international treaties, and it "laS surely outside the committee's terms of

reference to discuss than.~ That task'might be left to the conference envisaged

110. Mr. LIANG, Secretary to the Committees had no particular objection to

the formal clauses proposed by the United' States delegation. Such formal

clauses would not be out of place in the draft statute to be eubni.tted to the

Gene1"nl A.ssembly by the Committee, and might indeed be useful a.s a working paper

for the proposed conference.

lll. Mr. ROBIUS01~ (Israel) pointed out that the Secretariat was frequent~ ,

engAged in perfecting the langunge of formal clauses in conventionso As further

,improvement mi~t still be possible, it seemed unnecessar,y for the Committee to

commit itself at that stage to, the clauses proposed by the United States repre­

sent~tive. He supported the French reprcse~tativels suggestion that parts III

and IV of the United StR.tes amendment be deleted,

112. ,
. '

The CHAIRMAN put the French representative's suggestion to the vote.

The suggestion wa.lt~2J?ted....Px.l....YO-i.~~to none, with 2 ~bstentions.

113. Mr. MAKTOS (United States of America), introducing article 1 of part 1

of document A./AC.4S!L.l5, s:rld.that his delegation felt it desirnble that no court

should be set up until a number of states, to be decided by the Carunittee, had

Poccepted its jurisdiction,

114. Mr. PIN'l'O (Fr.;mce) asked the United States representt.\.tive whether the

new article 1 which he wished to have inserted into the convention was to be

substituted for an article already a.dopted by the Drafting Sub-Committee on the

same subject.

115. Mr. Hi\KTOS (United ste,ter; of AmericR) replied in the negative, end

explained that. his ~rticle ruferred to the entry into force of the convention.

,"'<
.'ll
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116. Mr. PINTO' (Franoe) said that it that were the case, he approved the.
purpose of the new article proposed by the United States delegation. It would

1

be well, hO,wever, to place ~he artiole at the el;ld of the oonvention,-

117. Mr. MAKTOS (United States of America) did not agree, It wa.s olear

from it..s contents that the article should appear at the beginning of the convention,

llS, The CHAIRMAN suggested tha.'" it should be left to the Drafting Sub-

Committee to decide where the article would be most appropriately plaoed.

119. Mr, LIANG, Seoretary to the Committee', felt that article 1 might be more

appropria.tely included in a separate instrument, as it had nothing -whatever to do

with the substantive provisions of the stntuteo In My case" ha found it
•

difficult to see how the article as d~afted b.Y the United States representative

met the purpose it was intended to Berve~ Where indeed were specific crimes

mentioned In the ··statute?

120, Mr. MAKTOS (United States ot America) obs,erved. tha.t the purpose o,r the

articl(l was to make the establishment of the court conditional on some juris­

diction being conferred upon it,. .

la. Mr. RCtLrNG (Netherland8) said that it the article were a.dopted, the
I

court would not be established urttil the states parties to the sta.tute had Rccepted

its jurisdiction in respect of specific cr:iJnes. Such a provision would clearly
I. •

mean postponing the I:3stablishment of the court indefinitely. He l\lOuld therefore

abstain from voting on the United States proposal. It would s:iJnply Fidd to the

delay caused by the unfortuna.te decision of the Committee to create the court by

a convent10n·in~tead ~f by General Assembly resolution,

122. Mr. &JamSEN (Del1Jllark) felt that there should only be a provision to the

effect tha.t the court would not be estRblished until a certain· number ot Sta~es

had ratified. the convention establishing it. AS soon, howev.ar, RB that convention

had been ratified by a sufficient number o~ States, the court should be elected

and should be ready to begin to function. He agreed with the Netherlands
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representative that the United StAtes proposal would mean undue postponement ot
the estAblishment of the- court, The Committee had already' agreed to general

conventions and special agreements conferring jurisdiction on the court and to the

unilateral renunciation of jurisdiction by States; in other words, it had accepted

the principle of gradual developnent in the criminal jurisdiction ot the court.

It seemed to him tha.t the court should continue to accept the principle ot grad~al

deve10pnent by agreeing to the establishment of the court even before jm"'isdiction

had been conferred upon it. He therefore opposed the Unit~ states propo,sal tor

article 1, and proposed that it be rejected.

123. Mr. PINTO (Fr~ce) supported the view of the Danish representative.

There wou~d be no point in wait;ing until a number of Sta.tes had accepted the

court's jurisdiction before estA.blishing the court. Qn the other hl.md, a certain

number of states would have to ratify the convention establishing the court

before tha.t convention could come into force. If that were not the implication

in the United S~ates proposal, he wuld vote against it ll

124. . The CHi~Im4J\N put to the vote the tDnnish proposal that pM't I of the

United states runendments (i~/il.C.48/L.l5) to annex 11 be deleted,

The Danish propo~al wa.s adopted by 7 votes to 1. w.ith 2 abstentions.

The meeting rose at 6.05 p.m.




