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1. METHOD OF ESTABLISHING-AN INTERNATIONAL CRIMIUAL COURT

. . ,
1. The CHAIRMAN suggested that before continuing conl!l~deration of

chapter I of annex II to the Sacretary-General's memoran-;hun (A/AC.48/l),. .
the Canmi.ttee should take up th.a question of whether the international

criminal court should be set'up by resolution of the Gener~ Assembly or

by international comr~ntion, or by a combination of both methods.

It was so agr0e4.

2. Mr. MAK'l'OS (United States of America.) observed that the creation

of the cOl1,rt by General It.ssembly resolution would probably be the easiest

method, f<. r in tnat way the court could be set up immediately, although

States would only be boung to accept its. jurisdiction by particular

conventions SUbsequently concluded.. The cr~a.tion of the court by a
•• I

convention to Obe ratifiod by states ·o'1as, hOllTever, the method his delega-

tion prefrrred: first, because of the intrinsic importance of such an

organ as an int~rnational criminal court, secondly, because the ~doption

of such a method would lend dignity to its structure, Md thirdly, because

there was no great urgency for its creation. .

3. Mr f ROBINSON (Israel) said that the important problem. of the

method of establishing the court was inseparably linked with the question

of tha kind of organ that. could, in prevailing circUIilstances, be set up

by the United Nations. The C~Jittee had tentativuly adopted a number of

articles conferring rights and duties on the United Nations. Under one

of those articles, the approval of an organ of the United Nations would be

required in rospect of jurisdiction to be conferred upon the court;

another article laid down that the court should be· open to an organ of tbCJ

United,Nations, and to Ruch intergovernmental organizations as might be

authorized by thu Unit~d Nations; and certain functions had also been

attributed to the General Ass~ably and to the Secretory-General in matters

relating respectively to the administration of cl~llency ~nd to the

...
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executio!l of jUdgments. Thus a link had been created between the court and an

unspecified organ or organs of the United Nations.

4. The problem of that relationship requirtld careful analysis. There was, in

tho first place, the constitutional consideration of whether the structure

envisagdd under the Charter of the United Nations was incanplete without an

international criminal court. In his view, the answer to that question was in

the negativd. The Charter was based on the collective responsibility of states
. .'

for acts contrary to international law. Chapt~r VII of the Charter was based on

the assmaption of the collective responsibility of States, with the implied

corollary of paynent of dar.~ges. The principle of individual responsibility

did not appear in the Charter, and it was significant th~t, whereas the

international rights of m~n were mentioned in sov~ral plac~6, the Charter made

no specific reference to the international duties of men towards the inter­

national community. Such a duty was the underlYing postulate of individual

responsibility for criJn~s under international law. Consequently, the absence

of an organ for t~e reprussion of international crioes did not constitute a

lacuna in the structure impl:icit in the Charter. That legal consideration

was strengthened by the signi.ficant and symbolic fact that on 26 June 1945,
fifty r~presentativas of States had signed the Charter at San Francisco, the

very day on which repr~sentatives of four Great fowers had ~et to draft the

London Charter of the International Military Tribunal, based on legal assump­

tions entirely diffarent frar.l those underlying the Charter of the United Nations.

5. It would, however, be a mistake to conclude that the establishment of an

international criminal court would run counter 'to the lett~r and spirit of the

Chart~r, for four r3asons~ lo'i.rst.) the pri.nciple of the individual responsibility

of natural persons was not inconsistent with~ nor was it a substitute for, the

principle of the collective responsibility of States; the fOl~Ler was supplemen­

tary to the latter. Secondly, the Charter did not repr~sent a comprehensive

code of international law; othdr lcg~l institutions could be brought within the

framework of the Unit~d Nations, for which no sp~cific provision was made in the

Charter. The law of the United Nations was broader than the law of the Charter.

\-
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ThirdJ.y, it could be claimed that the United Nations was called upon to

promote t.he progressive developnent of international la.w; and the establ1eh­

ment. of an international criminal court would be an important step ion that

direction. Fourthly, in recent years the General Assembly had twice

re-affirmed the Nurem't"t'g principles, &long which were the principle ot

individual responsibility and that of the trial of crlminals by an inter­

national oourt.

6. The ideal solution for the establishment of the court within the frame­

work of the United Nations would, he su'anitted., be by way of amencment of tnu

Charter. OnlJr thus could such a court be endowed with the standing of the

International Court of Justice, the Security Council and the General Assembly,

While it had been rightly stated that in prevailing circumstances such amend­

ment was out of the question, the Co~ittee would be failing in its duty 1.1' it

did not draw the conclusion that, if created, the court 'WOuld not be a tribunal

of the United.Nations as a whole, but only of a part of it. That was a most

far-reaching conclusion. The main danger of such non-universality would be

that, in the absence of full access to eVidence, the court would take its

decisions on the basis of available but incomplete evidence. The Nuremberg

Tribunal could not bE:: taken as a precedent, ~or it hpod suffered from a

plethora of evidence supplied by the perpetrators of the crimes whioh it had

tried. It was highly questionable whether a non-universal court for trying

individuals charged with grave crimes was at all conceivable,

7. In the face of such difficulties, two courses were possible: either to

abandon "the project" or to make the best of things in the hope that some

improvement in international relations would eventually take place. The

COUIIlittee :'ld elected to adopt the latter course.

8, According to the Secretary-General l s memorandum, there were no obstaoles

to the establishment of the court as a. subsidiary organ to one of the

principal organs of the United Nations, and in that connexion reference had

been made to paragraph 2 ot Article 7 of the Charter. Such a solution,

however" would have several disadvantages,
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9. First, as things stood, the court could be attached to and be responsible

t~ no other principal org~ than the General Assembly itself, and the question

was whether the latter could create such a. judicial organ. The canpetence ot

a subsidiary organ of ·the General AssGmbly was supposed to be part of the

ccnpetence of the General Ass\;lmbly.. Could it be claimed that the competence ot

the international criminal court would, at least in part, be co-extensive with •

that of the General Assembly? Again, as it was generally accepted that the

work of a subsidiary organ could be performed by the principal organ, could it

be assumed that the General Assembly could itself administer international

criminal justice?

10. Secondly, under Article 22 of the Charter ~~3 Goneral Assembly could

establi~h such subsidiary organs as it deemed necessary for the performance of

its funotions. Could it be claimed tJ:tat the administration of international

criminal justice was part of the General Assembly's functions, or that the

power to oondemn individuals was part of the recammendatory powers conferred

upon the General hssembl:t"1

li. Thirdly, and assuming that the foregoiqg difficulties could be overcome,

could it ba claimed that subsidiary status would not place.the court in an
inferior" position and diminish its prestige?

12. Fourthly, under such an arrangement the court could be dissolved by the

General .Il.sserilbly, and would thus have no guarantee of permanency; and its

status would therefore<bv inferior to that of an organ such as the Commission

on Human Rights, the existence of which was provided for under Article 68 of

the Charter. Would it be compatibl<3 with the dignity of such a court to rely

for i ts exist~nce on the will of tho General .I.ssor.tbly or on the whims of the

First, SiXth," and especially the Fifth, Committees?

13. Fifthly, as a subsidiary organ, the court would have to su1:mit annual

reports to the General Assembly. The latter might merely consider and take

not~ of them; on the other hand, some delegations might wish to criticize

the court ei'l.ihar for its inactivity or for what it had done. Could it be the

wish of the Committee to subje!~ the court to such treatment?
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lA. As to the advantages of being a subsidiary organ of the General hs~embly,

the court would admittedly benefit from being associated with the United

Na.tions ·which was universal" at least in conception" and all-t3mbracing in its

fields -of activity; above all" the court would be in a position to bonefit

from the facilities and s~rvices of the United Nations, Under such an arrange­

ment .. too" the bldgetary position of the court \olOuld be less pNcarious than if

the court were independent of the United Nations.

15. The next prob1an was whether the court should bl3 set up by a Genaral

Assembly resolution. In that connonon" the following factors had to be taken

into consideration~

16. While the details ~f the machinery necessary for setting up an inter­

national criminal court had not yet been worked out in full" the gunera.l

outline" on which there was unanimity or quasi-unanimity nmong delegations"

was clear. The statute of the court would be adoptod in one manner or

another" but the court would not start functioning at once. An effort would

then be made to induce governments to conclude a convention or conventions

dealing with such probloms as the apprehension of culprits, the securing of

evidence" the provision by states of legal assistance and eo forth.

Conventions defining crimes and conventions conferring jurisdiction upon the

court would also have to be concluded" and at sone m<..ment in the course of all

. t.hat treaty prooedure the court would be able to start functioning" and its

officers would be elected,

17. Even supposing that the United Nations was empowered to adopt thl;;: statute

of the court, its implmaentation would be impossible without ad hoc conferences

of States prapared to give up son~ of their soveroignty in favour of the

international cOOli1U!1ity. Thus, all the steps but one in i:.hat long process

would be taken by way of international convention" and the question arose

whether it was reasonnble in the circumstances to consider the adoption of

the statute by the General Assem~ly. ~dm1ttcdly, it could be asserted that

the statute did not impose any particular duties or confer any particular

rights on Member states" and that its establishment by way ot resolution was
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theretore the most. nataral procedure. The implications of sU'ch a procedure

should not, however, be overlooked. No exact information wa's available as to

the a.ttitude of govenunemts towards the esta.blif?~umt ot: the court, ~"d there

was no doubt that it ~uld meet opposition ,f varying degree, and that in part

the opposition would be directed to matters of detail rather than to those of

principle, Thus, in order to obtain a majority, and probably a two-thirds

maj ority, some compromise would be necessary: that would tend to weaken the

provisions of the statute. The paradoxical situation would then arise that,

as had been clearly brought out in the experience of the last five years with

conventions sponsored by the United Nations, those goverrrnents that had no

intention of participating in the new organization would have the greatest

influence in deter.mining the provisions of it.s statute. Such considerations

were in no way weakened by the reali.zation that such a paradoxical tnethod

would still be preferable to a debate in which numerou~ -delegations would take

no part, deliberately or otherwise.
(

lS. The alternative to the creation of the coprt, by a General Assembly

resolution was to convene a conferenoe of states wishing to participate in the

establishment of the court. A resolution cal.ling for suoh a conference would.
meet with less opposition, and would transfer the centre of gravity of the

discussions to the future conference. But the difficulties attending such a

solution could not be overlooked.

19. The reasons for whic.h governments participated, or declined to participate,

in conferences were not always apparent. As a rule, however, only governments

interested in a particuler project were prepared to provide the necessar,ymen

and money. The purpose of the conve!!+·~.()n could be defeated if the number of

participants was not suffici~ntly large, and it could be further weakened b.1
whittling down of the provif1ions of the statute, paucity of signatures, slow

ratification, difficulties of implementation and, if it were concluded outside

the framework of the United Nations, by a.ggravation of the problems of

facilities and finance. And the larger the number of conventions to be

concluded and ratified, the more complicated would the problem becane.
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20; While the possibility of a ccmprehensive conference with a broad agenda

should not be excluded" it would be wiser to envisage a series of conferences

dealing with dif!erent aspects of the matter. What was ir.lportant at the

present juncture was not 50 much the attainment of the final goal, as

continuity of effort.

21. One of the advantages of the creation of the court by international

convention was that, since the Charter made no provision for any category of

organ other than principal and subsid;Lary organs, an organ cruated by an

international convention conclud~d at ~ confer~ncc convened under the

auspices of the Unitud Nations r,rl.ght claim a status ~ generis even within

the fr~ework of the United Nations itself. Such a @ethod might, therefore,

provide a way out of the dilelIll4la of amunJ.ir,o "::~~ CI:?rtnr or labelling the

court a subsidiary organ of the Goneral 1l.SStJlilbly.

22. Despite such considerations, his delegation felt that it would be

premature for the Committee t~ commit itsulf one way or thu othor. He

SUbmitted, moreover, that for t~ro reasons the C~.rl.tteo could take no final

decision on the two alternatives J.t its prl3scnt session. In tho first place,

the problem had not been adequately discussed· Sweeping stat0l1l~nts had b3en

made, but there had been no careful analysis the possibilities and the

difficulties. Such annlysis should be unde~takon not oliLy by governments,

but by independont scholars who should be Called upon to examine the problem

and other important questions in connexion with the int~rnational crL~na1

court, 60 as to enable the General ASS6nlbly to take its decisions en toute

conna~BBance da cause. Secondly, it was doubtful whether the Ccn1@ittee

could be called repr~sentative, or how far its llembers could commit their

governr.lents. For one thing.. on& bloc of countries ha.d chosen not to

participate in the work of the Canmittee. Again, India and Peru were not

represented. Of the reu<'lining fifteen members, three had made statements

definitely opposing the establismaent of the court, and two or three had

favoured its establishtlent. The remainder had not COOlI'llitted themselves on

that basic problem, and the majority of reprosontatives had emphasized time

~-_~ ~.d
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and again that' they were speaking in a personal capacity. Only a few had

received'detailed and precise' instructions f'ran their governments. It was thus

• questionable whether any decis~on o~ the Committee on 50 crucial a ~tter would

be of assistance to the General Assemb;.y.

,23. The purpose of' his statement I which he did not claim to be exhaust!ve,

, was to set problems rather than to solve them. It was the oons:Ldered vie-~ of

his delegation that the Committee shoUld n?t off'er a eolution to the problem,

but that its report should contain a succinot account of' the possible

alternatives and of the arguments for and against them. One of' the main

implications of such an approaoh would be the def'er.ment of the consideration

of' at least parts of' cha.pter I in the draft statute (on the organization of' the

court) until the basic problem of' the role of the United Nati,ons in the new

institution had been definitely clarified, since many of' the statutes provisions

wo~d have to be framed differently according to whether the' court was an

organ of the United Nations or an independent institution.

24. In brief, if the court werd to be established as an organ of the United

Nations, that could only be done by labelling it a subsidiary organ of the

General Assembly, The serious disadvantages of such a label would f'ar outweigh

the advantages of such a procedure. The method could have been adopted, were

there no need for a number of SUbsequent instruments which, by their very

nature, could only be international conventions.. Reference of the statute to

the General Assembly for approval would afford Stat~B opposing the establish­

ment of' such an institution an opportunity of whittling down its provisions,

and reasonable doubt might well be entertained as to whether the Committee

could take a decision at that stage sither on form or on substance,

25. His delegation, therefo~eJ suggested that the Committee should make no

recammendat~on as to how the court should be established; but that its report

should include an analysis of the advantages and disadvantages of the various

possibilities. It also proposed that the chapter on the organization of the

court in the preliminary draft statutes attached to the Secretary-Generalis

memorandum shoul4 not be cC""1sidered until a final decision, "Mch was not at
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prcson:' poseible, had -been t8.l~(m on tho Illuthorl oJ;' croating the court,

26. Hr-: PINTO (Fran~o) &tiel that he "\'iould confine his romarkfi to two of

the Israeli roprese~t~tiv~ir: conclusions: that the C~nittee should not include

in lt~ draft stat:ltz a chapter on the organizatiCJ.l of the oourt; (·nd that it

should refrain from mlldng &"1y racommt:ndations to the GBneral AsselJlbly on tl}e

!JrocedurtJ for establishing the court \'

27. He felt, on th~ contrary.. that it was essential to present the General

Assembly with an aJJ.-inclusiv'3 draft, a1""u U~at it would be 'lUIicult t·) avoid

r'econun~nding a specific procedure fer establishing thu .court 5

28 a On the latter point.. h:i:s delegr.tion held that the sttJ.tute of ~·.he court

should be established in its -fi..1al for:n by international ·convl:llt.io'l.

29. MOSTAFA Bey (Egypt) submitted that j as the initiative in establishing

the court had beon tnk~m by the Unit.,d l~a.tions} it was desirable t:lat the task

of preparing a convention for tho purpose of establishing the court should be

en~rustod to an international conforence, oonvened by resolution of the General

Assembly, to which MCI:lbtJr and llon-:nGlllber'Stat<~sof tho Unit.ed Ullti'JUs would be

invit~d. The c.onferenco should talw as the basis for its work the draft statute.
dra,,~ up b:r t·he Com.nittetJ l..n.th any aLwndmonts thuroto which th,; General Assembly

.30.. l'h.:'t ..ras pr,:~islJly thtJ pl-ocudur(; 'tl11ich lwd b,;311 adopt,ed in frroning the

Conv\mtion Hulating to tL\3 .status or Ih:fug~l;s, at present 0pl.ln for signature •

.31.. l~r 0 HOLIIJG (r~r:-.hJrl::tcdG) sa:i d thr.t h0 VIas 3or.lJ",-hat l'Qlllct.ant, after'

h()r.ri.ng th.~ eloqUll:lT, ::;1 ,~t~l L"l~~ or i, .. It. IsrD.0li repl'uf,\;mtn'tiv~), to siJeak in favour

of thrJ establishrrK:nt ol thi..: court ~JY G':!1oral ;~%elilbly j··t.:solution. He was not in

a position to go d.ul~ply into thu TSl'Rdli rup~()ser":,ltiv()iG aI'b'l1fllIi)Ilts, some of

wh~.ch werl:l "mighty, bEt. othors of \-;Ll.LCh not. so c;m·l~.ncillJ;; a'3 lld.gilt appoar at

first sight.

32. In his view" :l cOl1\-ention was g,;n0rally necessary ,,/hen Gt.atos wcir~ to

und;jrtak03 obligatio:ls. It wod-d. bn U':rt··..d. that"n oi'fol'l:, had b"un .•lado to

""-..Yi.- ......... : t
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refrain from imposing obligations on states in the statute ~stablishing the

court. When sotting up the court, states would be binding themselves to the

achievement of an ideal goal, but not to the assumption of r~al obligations.

Establish~ent by resolution would, have the effect of creating a skeleton to

which subsaquent conventions \-iould give flesh and blood, and indeed life

itself.

3.3.) One disadvantage of creating the court by means of a convention would be

that as possibly only a relatively small number of States would ratify such a

convention, there would be difficulty in determining how the jUdges should be

elected, with the ultimate ref:l~lt that not all the various legal systems of the

world would be represented in the court. In'fact, it would not be the world

court that was envisaged.

34~ A court established by General Assembly resolution would be a subsidiary

organ of the United Nations, but he could not agree with the Israeli representa­

tive that its standing would thereby be diminished. Its function would be to

try individuals, and he considered that it would be quite fitting for a

subsidiary organ of the United Nations to undertake such a task. The inter­

national Court of Justice dealt with disputes between states, but the General

Assumbly had the task of maintaining peace and consequently it would not be out

of place for an inturnational cruuinal court to function under its aegis. Nor

could ha sUbGcribe to the vi~w that it would be inappropriate for such an

institution as the court to be responsible to the General Assembly and to be

bound by the lattar's decisions. If, for instance, the General Assembly decided

that a State was an aggressor, and the court was called upon to try an

innividual responsible for the aegression committed by that state, it would

surely be most undesirable if the court were not to be bound by that decision

of the General AS8e~bly, but was free to reverse it. The function of the court

would not be to judge the issue of principle, but to try those responsible for
I

the ~ggression already qualified by the General Asse~bly. Thus the fact that

the court would be a. subsidi.:lry o::,gan of the General Assembly was not so

I objectionable as S~le appeared to consider it.
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-35, Ho fully aBreed with thl;} Israeli representative that the establishment of

the oourt by General Asseilibly resolution was a second best choice; but everyone

knew that its establishnent hy amendment of the Oharter was out of the question

for the t:iJlle being, Crea.tion of "the court by General Assembly resolution would

make it possible to- create a sound link betweon tho organs of the United Nations

and the court, and to set up a world tribunal on loJilich all tho legal systems of

the world could be represente~.

36. Ha was far from convine~d by th~ Israeli rapr~sentative's arguments, and

favoured the establishment of the cwrt by General Asseubly resolution, ll3aving

the implementation of its statute to future conventionsr-

37, Replying to the CHAIRH:tN, he expf.ained that his solution was not similar

to that proposed by the 3gyptian representative.

38, The CHAWLiN observed that· the Israeli represtJ_ntative WE.[3 opposad to

the Ccm~littee making a reco~cndation as to hmT the court should be 'established

and could go no farther than approving the transmission of a draft statute to

the General Assembly. The Egyptian representative, on the other hand, had gone

beyond that, and proposed that the su~ssion of the draft statute to the

General Assembly should be followed by the latter comrening an international

conferenc~ for the purpose of setting up the court on the basis of the draft

ota.tute in the fo!'fJ. in which it was finally approved by the General Assembly,

In his (the Ch~irmanr~ view the procedure proposed by the Egypti~n reprosenta­

tive seemed the Llost natural and reasonable 0

39. Mr, ROLING(Netherlands) recalled the constant e@phasis that had been

placed in the course of the CO~Jitteuls delihurations on the desirability of

not seeking too hieh a degree of porfection, in order that the bi3st possible

results might ba achieved. In his view, the bost r0sults would be achiev~d it

the court wur~ established by the General Assoubly itself, probably on the basis

of a two-thirds majority, and a conference was then convened under tho auspicGs

of the General AsSctlbly in order to brinG the court to life. He could see no

reason why the opportunity should not be taken of having a full discussion in

the General Assenbly before Statcls me~ in conference.
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40. Mr~ sORENSEN (Denmark) asked whether the Egyptian proposal. really

implied the convening of a conferenoe for the conclusion of a convention on the

establishment of the court~

41. MOSTAFA Bey (Egypt) replied that there was n(' :,~son for excluding

the United Nations from the work of preparing the future oonvel'.tionJ since it

had taken the first step towards the creation of the court, 8~.d sever,~ articles

of the draft statute under consideration explicitly referred to the United.

Natio~s or to some of its organs. On those grounds; he proposed that the G~nera.l

Assembly should invite States to a conference at which the convention establish­

ing the court would be drawn up.
.

42. Unlike the Netherlands representntive, he preferred that method to the

method of creating the court by General Assembly r~solution direct because the

Unitod Nations did not include all States in the world. Thus, creation by

resolution would debar non~ember States from taking part in the preparation of

the statute, whereas it Was desirable that all states should do ~o.

43. The C··' nu·fAN wondered whether it was absolutely necessary to go into

great detail on the method of the creation of the court before proceeding with

consideration of the articles relating to the organization of the court; in

the Secretariat's draft •
•44. Mr. SC5RENSEN (Demr,ark), Rapporteur J consider(;;ld that it was essential

for the Committee to take a decision on the question of the method of creating

the court before proceeding to consider details of its.organization. For one

thing, the ~les relating to the election of judges would vary according to

whether the court was set up by General AS6~Jbly resolution or by convention.

It would be recalled that annex I to the Secretary-Generalls mEmlorandum was

based on the assumption that the court would be established by General. Assembly

resolution, and that DJ1nex II was based on the assumption. that the court would

be established by an international convention. Perhaps the best procedure would

be to vote on ~he Israeli proposal that no rocarulGndntion should be made with

regard to the method of establishing the court and, if that proposal were

rejected, to decide between the two methods.
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45. Mr. MAKTOS (Urdted sta~es of America) said that the Israeli proposal

that no recommendation should be made as to how the court should be established

ran counter to a paper (A/AC.4S/L.l5) which the United states delegation' had

sUbmitteeJ., containing formal clauses for a convention establishing the court.
-'.

He was not at all 'convinced bY,the IsrHeli representative1s arguments, and.
could see no reason why the Committee should not make recommendations on that

important issue. His view was that the ~gyptian proposal should be adopted.

46, If the court were created by the General Assem.bly,, it woul.d be an org~n of

that body. It it were created by a convention, it coUld be an organ sui generis.

For that reason he favol..rad the latter met'hod.

47. Mr. LIANG, Secretary to the Committee, thought it desirable that the

Committee should take a vote on the question. It would be noted that if 'the.
court were created by an international convention, the election of judges could

either be a matter for the parties to the convention or it could be entrusted

to the General Asserably by the tenus of the convention itself. The la.tt,e~ method

had been ,fpllowed ~n the case of the Permanent Court of International Justice,
, I

The Stat~~e of the Court, attached to the Protocol of Signature, opened for

sj.gnature on 16 December 19201' provided in articie 4 that the r.'1embers of the

Court would be elected by the Assembly -and Council of the League of Nations,

In that camexion, the Committee would Bee that ~he Secr9tariat had set out the

various possibilities on page 92 of document A/AC.4S/1~

48. The court ndght be created as a principal organ of the United Nations, as

a subsidiary organ, or even entirely outside the United Nations. When the

Security Council or the General Assembly created an organ, those organs were

subsidiar,y to the Cou~cil or the General Assembly, as the case might be, If

the court were to be established by a conference of States l it could only be a

United Nations organ if it remained within the .framework of the United Nations.

However l he considered that was a moot question.

49. T~e CHkIRMAN put to the vQte the Israeli proposal that the Coomdttee

should make no reconunendation as to whether the court should be created by an

international oonvention or by General Ass6@bly resolution.



l.

The Israeli prOP2sal was rejeoted by 10 votes to 1 with 2 abstentione.

50. The CHAIRMAN put to the vote the Netherlands proposal that the com

should be created by (}(;lneral Assembly resolution.

The Netherlands proposal was rejected by 8 votGS to 3 with 2 abstentions,,

Sl. The CHAIRMAN said he would put to the vote the United states proposal

that the court should be cre~ted by international convention.

S2. . Mr. AMADO (Brazil) sought clarification. It seemed to him that the

Egyptian proposal that a conference should be oonvened by the General A~sembly

for the purpose of establishing the court had been overlooked.

S3., MOSTAFA Bey (:~g1Pt) sa.id in explanation that he had proposed that the

first step to be taken by ~he Committee should be to transmit the draft statute

it had prepared to the General Assembly. Thereafter the General Assembly would

adopt a r~solution taking note of the CCII1ll)ittee's work lthich it would endorse

with any amendments to the draft statute that it deemed necessary and would

convene a conferenoe for the purpose of ccn~luding a convention creating the

international criminal court. The General Assembly would in that resolution

recommend that the draft statute as amended by itself should be ta.ken into

consideration at the proposed conference.

54. In view of the pr~sent condition af the international community recourse

must be had to an international convention for creating the oourt. It ws

common knowledge that canv~ntions were the sole means whereby states would

·undertak~ commitments involving some surronder of their sovereignty. However-,

in order that the United Nations might also have same part in the conclusion

of the convention, the conference would be oonvened under ~i;,s auspices.

5S. The same procedure had bean frequently employed by the League ot Nations,

the decision to conveno conferences for the purpose of preparing conventions

having been taken by the Council or the Assombly,

56. Mr. PINTO (France) obsdrved that the Egyptian representative's



A/Ac.48/SR.22
page 17

r;;-"'··..::::: ~-7'J' .'.

proposal was not inoompatible with that submitted by the United States

representative" to which it was indeed complementary,

57. The procedure outlined ,by the Egyptian representa.tive appeared quite

reasonable~

58. The CHAIRMAN put to the vote the United states proposal that the

oourt should be established by international convention.

The United States proposal was adopted by 6 votes to 2 with 6 abst~ntions.

59. Replying to Mr, WINES (Austr81.ia), Mr. MAKTOS (United States of

America) said that, although the General Assembly had under resolution 489(V)

requested that the report of the Committee be canmunicated to governments of

Member'States so that their observations might be sUbnitted.not later than

1 June 1952, and that the question should be plaC!ed on the agenda of its

seventh session, he believed that it was not absolutely essential to give

effect to that request, if circumstances justified another course. He

considered that either the Committee in its report, or the Egyptian Government"

whose representative had sponsored the proposal t~at the court should be

. established by a convontion concluded at an international conference, should

request that the matter be pleced on the agonda of the next (sixth) session of

the General Assembly. The CQmmittee should also recommend that a conference be

convened to consider the draft statute which it would have prepared by the end

ot the present session. He believed that nothing further could be achieved by

sul::mitting the matter to governments for comment before passing the draft

statute to the General Assembly.

60. Mr. ROBINSON (Israol) observud that .the vote, in which six members

only had supported the United States proposall'mercas six had abstained, was a

clear v1nc1.~cation ot his own proposal that the Committee should not take a

decision on the question, Such a decision could carry little weight .with the

General Assembly.

61. The CHAIRJ.fAN said that tluit decision, like all the others taken so.
• far by the Camn1ttee, was provil5ional and it was still possible that, wh~n the
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Canmittee came to· take a final vote ae to the action it shoUld take in the

matter, it 1«)uld align itsolf with the Israeli rSFe8o~tatiYetepoint ot view.

62, Mr, PINEIRO CHAIN (Uruguay) expra.aseCl sane surprise at the statoment

just made by the representative. or· Israel.

6,3. He himself had vot~ tor the 8olution advocaT.od by the Netherlands

representative because he considered.that the court, a~ an organ ot ~he

United Nations) must be established by a resolution of the General Assombly.

That appeare.... to be the solution most apprepriate to tho character of the

court and to the world-wide nature or the rules of law it wouid be called

upon to apply.

ORGANIZATION OF AN INTERNATIONAl. CRIMINAL COURT:. . .
.

Chapter I of anneX II to the Secretary-General rs menorandum
(resumed from the 21st meeting) (A/AC.4S/l)

64. The CHAIRMAN said that in the light of the Camd.tteels decision

that the court should be established by international convention, it should

now take UP chapter I in annex II of the Secretary-Generalls memorandum

(A/AC.4S!l).

Article 1

65, Mr. SORENSEN (Denmark), Rapporteur, said that the issuo was whether

the judg\.lS of the court should be persons of the highest moral oharacter and

acknowledged authorities on criminal law, or persons of the highest moral

character and acknowledged authorities on international law, or with ~udicial

experience in criminal matters.

66. Mr, ROBINSON (Israel) pointed out that the Ccmn1ttee had adoptad an

article to the effect that the court should apply international law, including

international criminal law, and" where appropriate, national law. The
~ -

implication, therefore, was that, as international criminal law was considered

a branch of internati9nal law, the ts:chnieal qualification of the judges should

be. that they were ackncwledg~d authorities in international law.

\
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67. Mr. PINTO (France), supported by Mr. WYNES (Australia), suggested

reproducing in article 1 of the draft statute the terms of Article 2 of the

Statute of the International Court of Justice. The adoption of such a wording

would relieve the organ electing the judges 01' the necessity for choosing

between the two categories.

68. 14r. KHOSROVANI (Iran) supported the French representative's sugg0stion~

the more especially as it would enable the Committee to avoid taking a decision

as to what proportion of the judges should be chosen from one or other of thv

categories referred to in article 1.

69. Mr. RCLING (Netherlands) observed that" as the court would be an

international penal tribunal, the tendency would be to appoint jurists with

experience in criminal law. A weakness of the NurGmburg and Tokio Tribunals

had been that the majority of the .Judges had been mem with experienco in

national criminal taw who, applying national criminal law, had failed to give

sufficient consideration to international law. He would therefore strongly

urge the adoption of the proposal that the judges of the international criminal

court should be authorities in international law.

70. Mr. SOREl~SEN (Deumark) considered that in prescribing the qualifica-

tions of judges it would be advisable to lay down that some members of the

court s~ould be men with judicial experience, so that the court would not be

entirely made up of judges drawn from the academic sphere. Article 2 of the '

Statute of the International Court of Justice was based on that oonsideration,

He would therefore support the French proposal. Ho would, however, suggest

that for the purposes of the statute of the international criminal court the

words JI especially in international crinrl.nal la\lI" should be added at the end of

the text of Article 2 of the statute of the International Court of Justice.

71. Mr. PINTO (France) was willing to aer8c to the Danish proposal. He

would like the ward "nota.Dlnent" to be used in the French toxt, as a translation

of the word "especiallY".

72. .fr, AMAOO (BraZil) thought it indispensable to stress the neod that

the judges should be authorities on eriminal law. The questions they would have

...

I

J
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to deal with were neither que~tions ot interests nor geographicalQOeB, Those

.who would be called upon to weigh human responsibility in the balance and decide

the fate of human be1ng6 and woUld a~cord1ngly be faced witfl ps;YChological

probl~ms, must be specialists in criminal law.

73. International cr1in1naJ.. law was not) however, as yet a recognized branch of

la:w.. and only a feW research workers considered that it already cm8t~tuted a

separate subject of study.

He would accordingly vote against the addition of the phrase "e8pec1~ in

internationai' criminal iawu •.

74~ Mr; KHOSROVANI (Iran) suggested that the question of the quSlification

of judges should be stated in general tfjrmS in article 1" and that their qualifi­

cations should be eet out" somewhat on tho lines of Article 2 of the statute of

th~ International Court of Justioe, in article 4 ot the draft statute.. with same

emphasis on the international cr:1minal law aspect" but not so as to limit the

choice of candidates.

75~ MOSTAFA Bey (Egypt) saw no reason why both expressione. could not be

. included. All the judges would, of necessity, be bound to possess legal:­

knowledge in the fields of criminal: and international law,

76. Moreover" in order to indica.te that the .court 'WDuld have to ta.ke political

considerations into account" he requested that the provision defining the

qualifications required of judges should include the'following:

"taking into account their wide knowledge'of international affairs".

77. Mr, PINEmO CHAIN (Uruguay) was prepared to follow" at least in part..

the suggestion made by the representative of Denmark. Criminal law should not

be excluded from the range of knOl.,ledge required ot judges of the court 11

idthough it might perhaps be said that allied military tribunals had been

composed too e.xelusively of criminal lawyers I they would have been exposed to. . .
still more serious criticism had they cons~1ted exclusively ot in~'rnational

lawyers. The rules of municipal criminal law would re-appear, with sane

modifications J in international criminal law.
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78. He therefore thought that the terms of Artiole 2 et the statute of the
•

International Court ot Justice should be adopted but that mention should aJ,.so,

be made of the knowledge ot criminal law required of jUdges in exercising

repressive jurisdiction. That could be done either by indicating in general

terms that the jUdges should possess "recognized competence in the branches of

law which they are called upon to a.pplyll or by referring to "canpetance in

in~erna.tional and criminal lawfl •

79. He thought that the OOl:p:i'ession "1nternatioMJ. criminal law" should be

avoided, since it referred to a specialized branch whioh had neither been fully
,

developed nor evon formulated.

80. Mr. MAKTOS (United states or America) proposed that" if tho wording

of Article 2 of the statute of the International Court of Justice Was to be

taken as a basis" the words "who possess the qU~ifioations'requiredin their

respective oountries for a.ppointment to the highest judicial offices" should be

omittad. Those words did not appear to him to be essential" and might in fact

impose an undue limitation on the selection of judges. If article 4 of the

draft statute were adopted" it might be assumed tha.t governments participating

in the election of judges would not nominate candidates who did not possess the

qUalifications referrod to in that phrase. '

81. Mr. ROLING (Nethorlands) said that he could support the French proposal

as amended by the Danish reprosentative.

S2. The CHAIRMAN put to the vote the United states amendment to the French

proposal.

The United states proposa.l was rejeoted by 4 votos to 2, ,with 6 abstentions.

8,3. Mro AMADO (Brazil) said that h~ would vote against the inclusion of the

qualification "'that judges should be authorities on international criminal law for
"

the reasons th~t he had previously stated.

84. Mr. TJUUZI (Syria) suggested, -as a canpromise" that the end ot the

article dealing with the qualifioations required of judges should be wordod &s

I
i

J.
• > -,/j
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tollows:

" •••• jurisoonsults of recogrdzed cOmpetence in criminal law, .

international law and international criminal law.'.'

8S. Mr. AMAOO (BrazU) repeated that there was no expert in criminal

international ~w who was not, at the same tilne, an expert in international

law. He could not acoept without an EDphatic protest the use of the expression

"international cr:1minal law'l, which had no scienti1'ic basis whatsoever~

. 86, 1'I),e CHAImIAN put to the vote the French proposal that the text. ot
Article 2 at the Statute of the International Court ot Justice should be

adopted, as emended by the Danish. representative, and reading:

liThe Court shall be canposQd of a body ot independent judges,
elected regardless of their nationality fran among persons of
high moral character, who possess the qualifications requJ.red
in their respective oountries for appointment to the highest
jUdicial oftices, or are jurisconsults of recognized competence
in international law, especially in international cr1}ninal law".

The text proposed by the French representatiTe tor Article 1 was adopted by

8 votes to 1, with ~ abstentions.

# The meeting rose 'at , p.m,




