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1, PB:»CEDURE OF AN INrEIUl,\TIOtlt\L CRIMINAL COURT

Chapter III ot annex II to the 5eoretary-General t e memoraDium (A/AC.48!l,
A!AC.48/L.9) (continued) . ' .

..
1. !oIr. SORENSEN (Denmark) Rapporteur, said that the Drafting Sub-

Committee had drafted articles i.ZOverlng all the decisions taken by' the CoJllD1ttee

on·the procedure'ot the internationaL criminal court.

2. The Co!rm}tt~e had completed its discussion ot article 44 in annex n to

the Seore~r.1:-aeneral'smf3ll¥)J)andum, ~ was in a position to begin consideration

ot art.:l~le 45. To that. article, the United. States delegation had proposed an. ,

amend;ment (AIAC. 48/L,9)•

3. The CHAIBMAN said that it was hoped that et the end of the week ~

Drafting Sub-Conmittee wuld be -able to begm the work of ~viewing the articles
I

it had drafted in the li~t of the ,observations made by' members of the CoDmittee.

The revised draft statute wuld be, put before the Committee the following week,

and after a second reading would. again be referred to the Drafting Sub-Comnittee

for final-1irafting.

4. He requested the Committee to resume its discussion of annex 11 to the,

Secretary-General', s meIOOrandum (1-0.1AC .48/1).

Article It? of annex 11 (A/aC.48/l).

5. Mr. MhKTOS (United States of J1Jnerica), introducing his amendment to

article 45, said that his delegation oonsidered that questions of detail would

arise in connexion with the execution of sentences, such as the payment of

expenses and the taking of the guilty person into custody. l~n international

criminal court -lZould soarc~ly b~ ~1."pl;c"t,i..:.d to dual with such details without.

detriment to it~ primary function. It therefore seemed desirable that the

court. should· merely have to inform the Secretary-General that a sentence should

be executed, and leave it to the Secretary-General to begin negotiations re[ 'rding

such details., His amendment made suitable provision fox: such procedure.
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..
6.' ~ir. ~LIKl (Netherlands) thought that until it had btJcn decided

whether the court was to be established by convention or by General Assembly
,.

resolution it would be difficult to come to a clear decision o~. ar~icle 45 and

• the United ~tat.es amendment thereto. If the court were tQ be established

by convention, its r~lationship with the United Nations might be loose. If,

however, it was established by General assembly resolution that relationship

would be close, and much could then be said in favour of the UnitGd States

amendment. He therefore proposed that di~cussion of article 45 be deferred

until a deoision had be~n taken on the relationship which would exist between

the United Nations and the court.

7. MOtlTl\Fl~Bey (Egypt) pointed out that· in the French text of the

United states amendment to article 45 (A/.il.C.48/L.9) the expression "l'ex'jcution

des peinesll was used; the English text spoke of thu "execution of sentences".

He thought that the French word "sentences" would be a better equivalont for

the' English "sentences" •

,
8. Mr. de LACHARRIERE (France) asked on what the Secret~iat had based its

approach to the problem of execution of sentences, and the reason~ for the provi­

sion that those sentences should be executed by the btate'designated by t.ha court

and party to the convention. He would also b.ke to hear the opinion of the

representative of the Secretariat on the United utates amendment to article 45.

9. lir. LlhNG, ~ecr~tary to the Comnittee, said that the idea of the

oecretariat rs text wa.s that where nationals of a State war,e sentenced, that

State should eXlolcute the 8ent~nce. h tltate might also execute the sentence in

cases where· W1 offender had committed a. crime in its territory, eV.3n though the

guilty person was fiot one of its' nationals. Tho United ~tates amendm\3nt raised

the important question of the part ~.:''.e Boc:,etary·{leneral ~;Juld play in the

exeoution of ~ sentenco. So far as he could see, the chief difficulties would

arise, not between the court and the Secretary-General, but in the 'arrangements

to be made between the Secretary-General and the state concerned~ Until the

nature of such arrang_cJents was IIL:lde ~learer, he could venture n:. opinion on

whether.the,y were p!scticsble.
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10. !'ir. ~'lANG (China) felt that the question of the a.pprehension of an

accused before trial ond that of his punishment after trial were of a similar

rmture, in that the.) both required the consent and co-operation of States. It

seem-.:d to him that the same solution might be applied to the execution of

sentences as had been found suita.ble for the apprehension of the accused•

..
U. Nr. tiOREN5EN (Denmark) said that the Conmittee'a decision ,regarding

judicial assistance had been that a 8tat~ should bo obliged to execute warrants

only in the manner provided for in the convention,or instrument whereby the

State had accepted such obligation.

12.. Hr. ~fhNG (China), felt that to make the execution of a sentence depend

but upon the consent of a State would be to confl;}r, D,S it were, a right of veto

on that State and thus to nullify the prooeedings of the court. 6uch a decision

\«>uld sean contrary to the general a.ttitude hitherto taken by the Committee.

13. Hr. TARAZI (Syriaj thought tha.t, in the matter of the execution of

sentences, the statute of the court sho'\1ld contain provisions relating to the

custody of accused persons awaiting trial. ~lould the court have a place for

their detention? If it were decidud that no such provision was to be included in

the statute 'of the court, the question would have to be settled in any convention

establishing the court.

..
14. Mr. de_LACffi\RRIERE (France) expla.ined that he had asked the Secrotariat

~

for an explanation not because he was opposed to the United States amendment, but

because he wanted information on a particular problem which would be extremely

difficult to solve. He wondered whether it would' be possible to combine the

two variants propos,ed by the United states deleg.:ltion, and the Secretariat

respectively. In practice, tho situation would be the, following; either the

court wuld be dealing with a State which w;>uld agree to execute the sentence, in

loIhfch case the simplest solution would be that proposed in the Secretariat IS

draft, under which the court, when pronouncing its sentence, \«>uld designate th~

sta.te responsible for executing it; or the titate designated br the court might

not wish to accept the responsibility laid upon it, in which case it l'«)uld be
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necessary to have recourse "0: the Sec.retary-General of the United Nations 1Clo, in

agreement with the c,purt, Would t.ake the necessary measures with the state or. .
states concerned to ensw:'e that the sentence was executed. That suggested a

formula by- which the court would either designate. the State responsibl'9 for execut­

ing the sente.nce, or would empower the Secretary-General to make the necessary.

arrangeme:lts with the states concerned to ensure the execution of, that sentenoe.

Such & fonnula would dispel.the misgivings of the United States representative

whUe maintaining the principle of mic-le 45 of the Secretariat.s dral't.·· -

15. He therefore wished formally to propose the following text for article 4~:

liThe Court eha.ll designate the state to be charged with

executing the sentence or shall request the Secretary-General ot the

United Nations to adopt the. necessary mea~ures for its execution",

. . 1
16. Mro AMADO (Brazil) thought that the problem put .the Conmittee 1n a

difficult situation. The United States proposal would place the Secretar.r-General

in the position of an executioner or gaoler. The Secretariatts text proposed tha\

the sentence should be executed by the state designated by the court; however, 11

that State found it impossible to carry out the sentence, where for example the

court. had pronounced the death penalty and the legislation of the Stat'3 concemecl

did not provide for such a penaltyJ the court. would "be in a very diZtioult situa­

tion.

17" Perhaps the best solution would be to leave the question of the methods o..t
executing sentences to be determined in particular conventions at a later date.

The fonnulo. proposed by the United statea representative, which provided that

sentences should be executed in accordunce with 8rr~gements between the court nD4

the Secretary-Getleral of the United Nations was much too vagUe I ~s indeed wu a1ao
. \ ~

that proposed in the Seoretariat' s draft. He himself had no solution to ofter

~or the time being,

18, Mr. MAKTOS (United State'8 of Jun':'rica) cited the case of the ~emberg

TriDJ., to illustrate the dU'ficulty of a State executing a sentence. Had. oe1'1lD.JlT
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been called upon to execute the sentences passed upon the persons found guilty by

the Nuremberg Tribunal, it would obYiously not huve been difficult for it to

nullify those sentences. At the some time, if the international cri.mino.l court

were required to consult conventions in order to find out if a State could execute

a sentence, the result would be to impose upon the court the role of executioner.

His own amen~ent seemed to avoid both those di!ficulties~

19. With regard to the objection raised by the Chinese representative t the funda­

mental attitude of his Government W..l.S that there would be no question of -loJle

Secretary'-General making arrangements with a State unless that State had undertaken

the obligation to QX6cute the sent.ences of the court. That being so, he was

prepared to accept the French proposal, provided that the following sentence was

added to that propos<J. to' make its meaI1ing absolutely clear:

"A State shall be obliged to execute such sentences only in

conformity with the provisions in the convention or instrument in

'Which the .' ~ate has accepted such obliga.tion."

20. There were nw.ny possible methods of executing a sentence, As the statute

would not provide for execution, a convention conferring jurisdiction 'upon the

court in respect of a specific crime could lay down special proviSions regarding

the execution of the sentence by the 3tate concerned. Alternatively, provision
I

could be made for the Secretury-General of the United Nations and the state con- 0

•

I

eerned ,to enter into arrangements f?r the ~~cution of the sentenoe, thereby

envisaging such 0. possibility as that one state might have to keep imprisoned for
.

life a national of unother sta.te, Yet another possibility would be for the

United Nations itself to build a prison within the international territor,y it held

~ New York. . There were yet other possible meth~ds of e:;cecuting sentences, but

a.ll should, in his view, be based on three fundamental a.ssumptions: first, tha.t

'n~ State would be 9bliged,to carry o~t any such duty unless provided'for in e-

o subsequent convention; second, that such conventions would be entered into atter.
the statute establishing the court had come into force; and third, that the

. .
details of the execution of a sentence wQuld not ~ left to the court to deal with,

. .

. but, would in prefer.eno~ bE:: entrusted to an international body of prestige and

authority.



,

21. " Mr. PlNEYRO CHJUN (Uruguay) Said that th~ CdD)m1ttee had arrived at 'a
dec1eiTe point in its discussions. It was contemplating appealing to· states to.
enable the aenten,oes pronounced by the court to be executed. 'the ideal solution
to that problem would clearly be for the court. to enjoY' & jurisdictional terr1tor,y
of its own but that woul1l, unfortunately, not be possible. 'l'he question there£o~'
x-emained of how t'i st:te could Pe compelled to ensure execution ot the ~entences
imposed by the court ~ He thought it would bfT preferable if the conditions under
which execution et sentences by a State was ensured" were fixed in l:\. subsequept con­
.vention determining the conditions under which states l~uld have to render assis­
tance to the court. The tust thing, then, was to enunciate that principle.

-22. However, in cases where the State designated was riot party to any convention
fixing such obligations, it sho1ll4 be ll::ft to the Secretary-General, .who for that,
purpose" would be better placed than the 'president of the court, to ensure execu­
tion of sentence.e. In arr:f event, there would have to be an agreement between the
Seerete.ry-General of the United Nations and the court aM, to that en~, he proposed
that article 45 as drafted by the Secretariat be replaced by the following text:

,"The sentence shull be executed by States in accordance with conventions
"relating to the matter. In the absence of any sueh conventidn, the
sentence shall be executed in the manner agreed upon between the court, Vand the Secretary-General oftbe United Nations." ..

2:3, Mr. WAN(} (China) thought that the obligation ot a State to execute both
warrants appreheming criminals and sentences inflicted upon guilty persons should
be specifically laid down in the statute.' If no such obliga.tion were imposed,, -
there could be no int.ernational criminal court.. The principle should be laid down,
not in future conventions 6 but in the statute establishing the court; future con­
ventions should be conoerned only with the details of the execution. The decision
of the Committee that a state should be obliged to execute warrants only in the
manner provided for in the convention or instrument by which it had accepted such
obligation was objectionable, ina~uch uS it implied that· a State was not bound

l' .=t Provisional. text.

I
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to ac~ept such an obligationc The United states Ul;1'd!Klment suff...:red from the sa'lle

defect. He therefore proposed that article 45 be replaced by the following

pro'lision: ,.

l:Sentences shall be executed'by the State designated by.the Court,

in accordance with arrangements provided in subsequent conventions

among States parties to this convention". .

24. The a.dvantage of that proposal t,ha~ ±t squarely laid down in the statute

the obligation ef the State t and at "ne same time permitted states parties to the

statute to regulate in lutQr conventions the details of ~xecution.

25. The CHAIffi.'~ pointed out that the Committee had earlier sp:mt a consider-.
able time in discufl.sing the circumstances in which a State should execute warrants

of arrest. The considered opinicn of the majority of the memb~rs had been that a

State should be obliged to execute such warrants only in the IIIt.ll1I1er provided for in

the convention or instrument by which it had accepted such an oblieation.Y In

any case, the Chinese amendment to article 45 cleDrly did'not depart from the. .
principle adopted by the Committee in respect of the execution of warrants of arrest

and that proposed by the United States representative for the execution of sen­

tences. He wondered whether, in view of the di6crepanc~ between his argument and

thEl text he proposed, the Chinese representative wished to reconsider his proposal.

26. Mr. WAl~G (China) regarded his proposal asa conpromise ~etween his own

views and those of the United States representatiVB e

27. Mr. v~S (Australia) preferred, on the whole, the Secretariat1s draft of.
article 45•.The sentence proposed by the United States rllpresentativo as an

addition to the French amendment caused him some concern, and he wondered whether

the United b'tates representative W"-luld be prepar~d to delete from it the word "onlJrll.

That word threw into what was, parh!Jps, too strong ro::llief the idea that a State !

would be bound to execute sentences 2.,n1.y in conformity with the provi~ions in the

convention by which the State had accepted such an obligation. It seemed to h~

11Summary r~cord of the lOth meet:L11.g (A/AC.4B/SR.lO), paragraph 86.
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that if the word "only" were 'omitted, the idea would still be preserved, but with­

out undue emphasis.

28. Mr. MAKTOS (United states of America) felt that the course of the dis-

cussion clearly showed the inadvisability of omitting the word. "only" from his

proposed addition to the French representative!s text. The Chinese representative

considered that his proposal,·if accepted, would impose an obligation on states;

the possibility of misinterpretation of his (Mr. V~ktosfS) proposul would be

greatly mcreas"ed if the word "only" were deleted. Why, indeed, should not the

proposal be perfectly clear? There was no question of compromise: there could.
be, for the reasons he hud stated, no provision in the statute establishing the

court making it obligatory for States to execute sentences.. As the CL:airman had

said, the subject had already been discussed at l~ngth in the ma~ter of the execu­

tion of warrants, and the Committee's views had then been established. He could

not agree to the omi 'sion of the word "onlyu, for it expressed without ambiguity

what he had in mind.

29. Mr. v/ANG (China) wondered whether the United Statl.'s Government, having

refused to accept a provision in th~ statute which would impoRe an obligation on it

to execute warrants and sentences, would ever consent to accept such a provision

Under any subsequent convention. If it was prepared to accept such an obligation

at a later stage, why should it not do so in the statute? How, indeed, could a
2

state refuse to t.pprehend a criminal or to execute a sentenc.e pussed on a guilty

person, and still remain party to the statute establishing the court?

30. Mr. 1~.lAh.TOS (United states of America) was unable to commit his Government

in respect of any future conventions it might deem proper to conclude. His

Government's view was that the Committee should draft a statute establishing an

~ternational crllninal court J but that it should not imperil the establishment of

such a court by imposing on States in the statute obligations that could very well

b~ dealt with in subsequent conventions.

31. The CHAIR1-'i.AN put to the vote the Chinese proposal.

The Chinese proposal was reject~d by 5 votes to 3, ~ih~bstention~.
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32. Mr. };J.JCTOS (United States of ..unerica) speuldng to th~ Urugu~an proposal,
. "

suid that the first sentence of thut proposal was acceptable to him ·und in conform-

ity with the position taken by hims~lf and the Fre~ch rbpresentt.tive. 'Tha second

sentence, however, raised the difficulty that if no con~ntion existed th!, 3ecZ'etary-

- .
General would have no particular power, and would probably find himself' 1n u qua.n-

d~ry as to the i'lppropriate ac:tJ.on to be taken. If thl;} Uruguayan representative

was prepurt:d to withdraw the second sentence of his proposal, ho would v<'tefor it ..

33. The m-l...mJAN thought tha.t the Uruguayan propoaul sU"od much the sum-e thing

as' the Unit~d st&tes proposal$ but in different words.

34. Mr.vlJ..NG (Chin~) saw little diff'eruncl3 between the Uruguuym proposul and

the one he hud put forwnrd, for both established,the obligation of states to

execUte sontenc~s. In what re~pect did the Uruguayan proposal differ from his own?

35. Mr. PINEYRO CH.~N (Urug\lUY) regI'\::tttld th.:..t the Chinese representative had

not been pr~sent whgn the Commit~ee had discussed the question whether or not

certain obligations should be imposed on Stctes. 'When considering the Secretar­

i..:t's text of article 28, the Conmittee had decided that Do Stlltt: wo~ld only be

bound to execute wc.rr...nts issued by the court, or to aomply with u.ny requ~sts for

u.ssist:mce uddressed to it by th~ luttt:lr, uncle:;r thtl oonditiona laid down in the

convention or instrumt;nt by which it ussUI:led such obliglltiohS. The! Committee had

thus adopted the principle that t~~ statute of' thE; court would place no obligati.ons

.. on States, but that such obligations shJuld be fixed in pllrticulur conv~ntione.

I

36. The tlxl;;cution of sentences, howf:lver, clt:lurly constituted un obligation on

3tutes, and could not therefort:l bE:: t::mbodied in the stdutl:l of the court. Provision

must, hoWt3Vtlr, bo mo.dl;l for II case 'Where the 5tut~ designatbd bJr the court to ensure

execution of {A, sbntencu was not party to :.my convt:ntion fixing its obligutions

towards the court. It would be regrettable if, in such a case, thf; court were

unable to secure execution of th~ se~tt.lnc~ it hed pronounced. The seoond part of

his proposal wus design~d precisely to uvoid such a danger.
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37. The CHAIRl'.A.N put to tha vote the Uruguayan proposa.l.

The UrugUaylln P!'0EOsal" W'dS adopted by 7 votes to none.l with 7 u.bstentions.

JS. Mr. de LACHARRIERE (France), in the light of the Comnuttee's decision,

Hithdrew his proposul•.

39. Mr. WIN~S (Australia), explLlining his vote, said that he had voted for

the Uruguayan proposal on the strength of the arguments udvanced by the Uruguuyun

reprdsentativ~. In that respect, his vote was different from what it had been

on the question of the execution of w<.lrrants.

40. 1I.&r. MAKTOS (Unitt::d States of lUnerioa), explaining his vote said that he

had voted for the. Uruguayan proposal on the un<lt:lrst(~ntling that it imposed no obli­

gations upon States to execute sentences, except us provided for in subsequent

conventions.

The r.1eeting wu-s suspended at 11.30 a.m. ·r:.nd wus resume:d at 11.45 a.o.

Article 45 A (h/AC.48/L.9)

41. Mr. li.ili.KTOS (United States)f rtmerica), introducing article 45 A in his

proposal (AIAC .4a/L.9), said that it was ir.1plicit in that text that the board of

clemency, . pardon and parole should be set up when the ~aed for it arose j it was

not, however, int~nded to imply that tr.':l General Assembly would be ·uuthorized to

reje~t an affir.mative decision of the board.

42. ~fr. ROLING (Netherlands) said that the idea of purol(;l wtl~ a principle

gen~rully accepted by the civilized nations of the world. He f~lt, howover,

that it m1eht 1Ilvolve some difficulties, first, bec~use international law.J!1llde no

provision for thtl execution of the principle. and secondly becaustl it was not

possible to forestl~ the exact relationship between the court and the United'

Nations. It it were ultimately decided that the tt/o bodies should be closely,
linked, he submitted that tho right to gr~rit JX1role shuuld be exercised by the

• Genezlal .~ssembly through the board.
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I. The CHAIRMAN suggested' that such d1tficl.llties might be solved in the

~eS3 of discussion, since, in aJ'1 event, all the provisions adopted by the

.u.ttee would subsequently have to be brought i.r\to line ti

The Committp.e approved the principles e~~asad in article 45 A by 11 votes

o none with .2 abstenti,ops.

rticle 46 of annex II (A/AC·.48/l)

.:

4. Mr. ~RENSl£N (Denmark) po1n'c,ed out that article 46 ot the Secretariat's
. . ,

.raft was cl,osely linked with article 45.' He suggest&d that, in view of the

Lecision which the Committee had just taken with respect to the latter artlcle,

~icle 46 might now be redundant. Death sentences, like the execution ot

.entences in general, might well pe dealt with in a subsequent convention ra.ther- . .
. ihan in the sta.tute of the oourt.

It was unaniniously a.greed that article 46 should be deleted.

2. ORGANIZOATION OF AN INT"iRNATIONAL CIIDJINAL COURT:

Chapter I of a.nnex II to the Secretary-General's memorandum (A/AC.48/1~
A/AC.48/L.l4) . . .

~kistani proposal regardinf; the question of a ,jury (A!AC.b8&.14)

. .
45. Mr. MUNIR (Po.kistan), introduoing his proposal sa.id that he wished to

am~nd his text to reach "Unless otherwise provided bl any subsequent convention,

trials before the Court shall be without jUry."

46. The Committee hod so fa.r assumed that trials before the international orimirml,

court would have no jury, and, if trJ1t was 'indeed to be the case, the statute

should contain some specific ruling on the point.. A national of a State where...~. ~

the jurJ:' system wo.s the nOrmD.l practiCE; might claim the right to trial by jury,

whereas the prosecution might maintain that, since thlol statute made no prOVision

for a trial of thnt kindJ the right could not be granted.

47. Two sets of circumstances might be encountered: either the statute would be

ratifie~ direct by a. government without the approvul of Parliament, or the -approval



of Pa.rliwnent woul~ be required. In the first case, it the constitution ol the

state concerned' .provided for the lega.l guarantee of u jury, Parliwnent might..
decla.re that as the sta.tute was contrary to the constitution, the trial of un

accused national of that state could not be allowed. In ca.~e r~tification by

Parliame:Dt was required" it might be useful to draw the attention of the members

ot that Parlhment to the fact that the statute did not proviljed for trial by jury.

If, thereupon, Parliament approved the statute that would imply tha.t a national of

tha.t State oould not deJllLU'ld tria+ by jury. ~pecitic reference to the question

would obviate all possibility of objection or misunderstanding.

48. Mr. IDLING (Netherlands) agre~d that trials before the international

criininal court should be without a jurY:l but saw no need for a specific statement

to that effect, since many of the provisions which had already been adopted implied

tha.t the possibility of a jury was precluded. Furthermore, the amended version

of the Pakista.ni text would encourage states to confer jurisdiction on the court

only by conventions providing for trial by jury.

49. Mr. RDBINSON (Israel) considered that the Pakistani text wus bused on

the asswnptionthat the right to triul. by jury was II right, enjoyed by all

individua.ls" to be tried by their peers. He qu~stioned Whether such a principle

was possible in ml international court applying internatiollLll law, W'xi cited the

case of the Nuremberg and Tokio Military Tribunals, where it would have been

virtually impossible to nominate Cl jUry composed. of the peers ot the accused, on

the ground that nobody would. admit to being the peer of such criminnls.

;0. Mr. MUNIR (Pukis'tan) said tha.t, if the Comnd.ttee consid~red that it was

implicit in th~ stfitut~ that trials before the court should be without jury, and

if the general principle of trial by jury involved too manY complications, he was

pr~pared to withdraw his wnendml:mt and revert to his original proposal.

;1. Mr. MAKTOS (United states of America) admitted the validity. of the

argum~nts advanced by the representutiv~s of Israel nnd the Netherlands, but telt

that the Pakistu.ni text might secure b~tter result~.
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52. Mr, TURNER (United Kingdom) agreed. He woos prepared to accept the

original Pakistani text G

53. Yll". ROLING (Netherlands) was also ready to accept the original text.

lhe Pakistani amendment (A/AC.48/L.14) was.J&.opted by 11 votes to none with

4 abstentions.

Rules of procedure of the court.

54. Mr. ROLING (Netherlands) pointed out that the Committee had not yet con­

ferred on the court the right to adopt its o~ rules of procedur$. He accordingly

proposed that an article should be included in the stat.ute reading: liThe Court

shall adopt its own rules of procedure, subject to the following conditions: ••• 11,
the conditions indicated being those resulting from tht! specific provisions which

the Committee had adopted for inclusion in the statute.

-
55. ¥l1". WYN~S (Australia) observed that the Committee had not yet discussed

certain questions of procedure.'l such as the officilll languages of the court, which

for.med the subject of a separate article (Article 39) of the Statute of the Inter­

national Court of Justice:

56. Mr. RCSLING (Netherlands) pointed out that the question of languages had

already been decided. It had been agreed that tbe proceedings of the court would

be held in a languo.ge which the ?Lccused understood, interpretation being provided

where nec')ssary.Y Matters of detail could be left to the discretion of the court.

57-. Mr. MAKTOS (United States of America) I speaking to a point of order,

indicated that the rules of the court were dealt with in the text he had proposed

for article 21 (A/AC.48/L.13).., and he consequently suggested that further dis­

cussion should be deferred until the Committee took up that document.

It was so agreed.

!/summary Record of the 15th meeting, (A/AC.48/SR.15), paragraph 54.
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~:ature of the court (pel'lIlliIlent court or ad hog tribunal)

SS. Mr. sORENSEN (Denmark) said that although the Commit~ J8 c~uld consider

chapter I of annex 11 to the Secretary-General's Dlemorandum article by a.rticle, it

might be more expedient first to take a decision on the principle ~f whether the
. .

court wus to be permanent or not, and on the method of. its creation. Once that

!sf:''l.le had been decided, miU\Y 'pro},)lems of detail would prove ea.sier to ,<?~ve.

59. ltir. };iJ.lKTOS (united States of America) suggested that it mimt saw time

it the Cha:i,.rma.n ascerta.ined how many members of the Committee were prepared to vote.
on the nat·ure of the court and the I}lethod of ita establi8h~ent, whether by General

Assembly resolution or by international convention.

60. Mr. ROBINdON (Israel) d~ubted whether the Committee was ready to take a.

decision on mDtters of. such great importance without a prelWna,ry discussion. He

also wondered whether' it was wise to ta.ke up both questions simultaneouslT.

61. ¥.Lr. JONES (United Kingdom) agreed with the Israeli representative. He

himself was not prepared to vote on either of the two vital points ut issue, as he

had not yet. received precise instructions from his Government.

62. Mr. r..lAKTOS (United States of America) withdrew his proposal.

63. The CHaIRl-'lAN rulad that the Committee's discussions would be in the

natur~ of an initial exchange of views on whether a permanent or ad hoc court

would be created.

64. Mr. ROLING (Netherlands), on being invited by the CHAIRMAN to give his

views on the problem, observed thut he hud not been }irepared for that request, but

would briefly state his opinion. He was in favour of a. permanent court. The

Committee was aware of instances of ad hoc tribunals which had been set up to tr,v
(

cases at a time pregnant with hatred, and revenge. Adndttedly, their charters had.
,t:':: w .ed for a fair tritl.l for the a.ccused, but that might not suffice in tuture.

A permanent court" on the other hund, could dra.w up its rules objectivelT.

:
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- .65. There was, however, a more important consider:lticn which milit3.ted in favour

of a. pernwnent court. The existence of such Cl body, composed of p<::rsons of the

highest moral character, would promote the development of intern:ltionnl law along

specific lines, iJJld the establishmt:nt of an intcrnutionul cr:iJni.nal court would give

a. special. impetus to the de:velopnent of international criminnl responsibility of

ind.ividuals •

66. During the discussions in the Sixth CO'IJ.rl.tteE:: at the fifth session of the

General Assembly, several delegations, especiully those of the Soviet Union and

Poland, had opposed the idea of an international criminal court because, in their

view, the establishmont of such u court would imply an oncroachm~mt on .the

sovereignty of States by merging their interests with those of th~ community of

nIltions CJ.t1d mnnkind.Y Such ~n attitude could only be l;iescribed as out of date.

67~ In additiun, the very· concept of international criminal luw was a direct

outcome of the imPfl:ct of democracy on internu.t1onul affairs. It implied the

application of the moral standards of ordinary people to intern·ational relation­

ships. It meant that ordinary men nd women were in favour of international

relations being conducted decently, in accordnnce with the rules of law. The

development of international law was dependent upon public opinion, ;.md the very

fact of there being en international criminal court, and the possibility of its

being used, would stimulate the peop~es of the world to call upon their governments

to aet in accordance with accepted principles •.

6S·. In -conclusion, he point~d out thL:.t a perIIl3nent court would not necessarily
. .

require the continued maintenance of a btldy of highly-paid jUdges l since the

Secretari~t's draft envisaged thut such judges should merely hold themselves

available for service with the court.

69. Mr. de LACHARRIERE (France) thought that the Netherl<mds representative

~Of~icial Records of the General Assembly~ fifth sessiorl. Sixth Committee,
243rd meeting, paragruphs 1 ~o 4, 39, 64, 95 and 244th meeting, paragraph 34.
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had stated t,he question admirably; he fully ~ndorsed his remarks. France' was

in favour of Co permunt:l!1t court.

70. Mr. VALDES ROIG (Cuba) also supported the Netherlands representative •.

As he had a.lreaqy pointed out, Cuba. was wholeheartedly in favour of a permanent

court):I How~v~r, its permane~ce should b~ construed in an organic, not a

function<JJ., sense.

71, Mr. PINEYRO CHAIN (Uruguay) had little to add to the arguments adduced

by the Netherlands representative in SUpp04't of a permane~t co~rt. In view of

the obJ~ctive aimed at in establishing an international criminal court, it was out

of th~'question that it should not be of a permanent character. Its establish­

ment would cOllipletu the structur~ of international criminal jurisdiction, which

had both preventive und repressive aspects. If the court were to be endowed with

that dual chOaructer, it was essential that it should be pen:nanl)nt~

72. Nr. vlANG (China) asked whether the court was to be an indep.;:ndent· body

or an organ of the International Court of Justice. He recalled that that question

had been raised in the Internutional Law Conrrnission and also in the Sixth

Conunittee o.e the General Assembly. It might possibly be considered that the

k Internationul Court of JUitice was not seriously overworked, and that the trial

of criminal cuses might consequently be included in it-s functions. He felt that

the matter should be settled by a vote.

73. Mr. Al-lADO (BraZil) pointed out that the intention was that th~ inter­

national criminal ·court should try individuals, whereas the International Court

of Ju~tice was'con~ernedwith disputes between States. Th~ question had, moreover,

been considered by the International Law Commission, which had recognized the

difficulties involved in establishing a criminal chmnber within the Internutional

Court of Justice, \~ich could only be done by nmending the Statute of that Court.
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Atter. due consideration, the CozmnirJsion had decidGfJ. not to recommend th,;; G":; ': <;.­

meht of such a chamber))

"74. He wished it to be tL'!1derstood that'l while ri;muining sC~ptiC1W. 1.i.5 tv 'Gilt.'.
·oporation of the court under present world cond:i.t:tons, he had no 1.n.sh to dusl: ". ~'..

hopes that might be raised by the establishmt;.n, ;:,1' d,n ii.1ternationu.l crimi11.al C~';.l:t J

He fully' recognized that the goal of a.ll humanii.,i was to achi.::ve the universal.

rule of law.

75. lwIr. WANG (China) thanked thr;: Brazilian representative f,)1' 1118 Z'<:Jmi".;,,,,:

and withdrew his question.

76. Mr. ROBINSON (Israel) asked whether the expression "a permunent COU!"':"

implied monopoly, or whether it would be possiblf:l to set up other ~d hoc courts

in case of need. He could :ilnll.gine situations in 'Which a permanent court, faced

with some world-wide disaster, would be prE:o'vented by its composition from trying

such ,cases as arose. He consequently felt that some possibility should be afforc1.e~~

of e~tablishing special courts to deal with specicl·situations. He considered

that more harm than good would be don~ by ~~tting up 1.1. monopolistic court.

77. Mr. HOLING (Netherl~nds) felt that the Israeli representative h~d rai~ed

Co very difficult point, but thought that the jurisdict.ion gr<lI1ted to an inter·~

national criminal court would not preclude the possj.bil±ty ef other courts bl;;_,~ ..,

set up. In tht: event of war ~ for eXlJlIlpl~, thousands of cc:.ses would clearly <11'j ~3':

Which the court would not be capable of handling.. Moreo'Ver states had the :c.i.t~,''''

to try war crimes. They needed that right in order to be able, in particulnr

circumstances, to try war crimes immediately after they had been committed.

78. Mr .. TARAZI (Syria) agreed with the Netherlands representative. ...rticlo

95 of the Charter of the United Nations already provided that the existence of ;~1:..,;!

International Court of Justice should not prevent states Members of the United

Nations from entrusting the solution ot their differences to other tribunals. That

y Orficiul, Records of the Gen~ral Assembly, fifth session, Supplement No.12
(A/JJ1~) J paragruphs l4J. to 145.
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provision 'WOuld naturllllT apply in the case of the international crim1na.l court

wich it was proposed should be established. But the question how that wa.s to

be done bad not yet been settled. He asked whether, if the coui't were· created.

by a resolution of the General Assembly"that resolution would merely recODI!lend

Sta.tes to accept the stat.ute of the court, or whether it would itself. constituta

the instrument whereby the court was created.

79. Mr~ MAKTOS (United states of America.) did" not consider it' appropriate

at the present stage to hold academic discussions on the possibility ot creating

other courts. It was regretta.ble that, even before deciding to establish one,

the Committee should contemplate the possibility of others.

SO. Mr. A}lJU)() (Br~zil) pointed out toot the secretary-GeneralIs memorandum

stated that: liThe permanence of the Court should be understood in the sense ot
oroanic, not of functional, J'!lrmunence ••• Nevertheless, the Court would be per­

manent trom an organic standpoint QIld would always be at the disposal of the

United Nations (and if the occasion aro'Se of States) which couldlay a caSEl betore

itu)!

81. Mr. sO~SEN (Demw,rk) was in favour of a permanent court, and agreed

with t,he Netherlands representa.tive t s e::""P1a.na.tion tha.t such permaner.oe should not
be interpreted uS implying monopoly. He could not o.gree that the preasnt dis­

cussion was academic; on the contrnry I it was very practical, and the Committee"

decisions might hsve wide repercussions. He indicut~d his" intention of introduc­

ing a proposal to the effect that nothing in the sta.tute should prejudice the

right of States to establish joint tribunals to deal with crimes of limited

concem.

,
S2. Mr. de LACHARRIERE (Frlmoe) I agreeing with the observations of the

11 A/AC.48/l, page 33
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repre5entatives of Brazil, Denmark D.nd the Netherlands,. sa.id that a '''permanent''. '

court would be permanent in the orgQll1c, not ,in the. functional, sense. The

tact that the court was permnnent would by no means give it exclusive jurisdiction.- .
Ad hoc international oriminal tribunals might have to be created in the future,

and the establishment of the international criminal court would in no sense
.

preclude the possibility ot subsequently creating other organs of s1m:Uar
jurisdictional character.

S.3~ Mr. AMADO (BraZil) pointed out that the existence of a permanent court

would not Jrevent states.fiom ha'ring recoUrse _to ad hoc tribunals if tpeT 80

desired. He agreed with the representative of Denmark that the issue was ot

1.

It was unanimouslY agreed that, in principle! a permanent court should be·

established.

The meeting rose at 1 :p,m"




