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PEOCEDURE OF AN INTERNATIONAL CRIMINAL- COURT

_Oh?pter III of anﬁex II to the Secretary-General's memorandum (continued)
(L/AC.L8/1, 4/1NC.48/9, 4/AC.4E/L.12)

Article 37 of annex II (//AC.48/1)

l.. The CHAIRMAN reqpeated the Committee to resume itz discussion on
article 37 of annex II to the Secretary-General's memorandum (A/AC.48/1).

2. ~ Mr. COHN (Israel) pointed out that article 37 dealt with a problem
entirely distinct from those which the Committee had hitherto been discussing.
The amendments proposed by the United States delegation (../iC.48/L.9) to
annex II as a whole, however, were procedural in nature and closely connected
with the previous discussions in the Comnittee, He therefore proposed that .
consideration of afticle 37 be deferred until all the United States amendments
had been disposed of,

4

3. | Mr. MKTOS (United States of America) had no strong views on whether
his amendments should be dealt with before or after article 37, He was
prepare ! to abide by the decision of the Committee.

e Mr. de LA RRIERE (France) agreed that article 37 went beyond
procedural gquestions and involved a substantive issue, But questions of
substance were more important than procedural questions. The Committee had
already given much time to the latter and had but little left in which to carry
out. the instructions received from the General Assembly. It would be well

advised, therefore, to glve priority to questions of substance,

5. Mr. ROLING (Netherlands) agreed with the French representative.

Yet another reasén in support of that view was that a docision on article 37
would have an important bearing on the consideration of rules of procedure,

6. The CHAIRJAN put to the vote the Israeli prgposal that consideration
of article 37 be deferred until the United States amendments to annex II had
been disposed of.

The Israeli preposal was rejected by 6 votes to 2, with 4 abstentions.
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7. - Mr., MAKTOS (United States of America) pointed out that, according to

the rules of procedure, the first decision to be taken by the Committee was on
his proposal that article 37 be deleted (4/:C.48/L.9).

2, It was important, in considering article 37, to bear in mind that the
specific aim of the Committee was to prepare a\ﬂrafi statute establishing an
international criminal court. A parallel could be drawn between the situation
in vhich the Cormittee now found itself and that of the Sixth Committee at the
third session of the General Assembly with regard to the drafting of the
Convention on Genoeide. In the latter ease, certain members had been anxious
that mention should be made of cultural genocide, meaning thereby the destruction
of museums, monuments, artistic remains etc. All members had agreed that jghe
punishment of cultural genocide was a worthy aim, but the majority had decided that
cultural genocide had to he disiinguished from the more heinous crime of killing
human beings,\and that the Committee'!s purpose was to prepare a convention
relating to the punishment of genocide.l) The Committee's present position

was similar; its primary aim was to set up machinery for punishing crimes under
international law, but some members had urged, and their view had been adopted
provisionally, that the punishment of other crimes of internfitional concern
should also come within the competence of any international eriminal court that
might be set up. If it were now decided to add civil jurisdiction to the
court!s criminal jurisdiction, not only would the attempt be over-ambitious, but,
in his view, the effect would be to distort the emphasis that should be rightly
placed upon the primary aim of the court.,

9+ ipart from the question of heaping too many burdens on the court, it seemed
to him that an international criminal court should not be abl: to award damages
against the accused, which would be tantamonnt to paying blood-money. From the
technical point of view, aldo, the question of damages would raise issues not
only utterly distinct from the criminal issﬁes before the court, but also of
great complexity. Whiteman's volumes on "Damages in International Law"2

1) See Official Records of the General hLssembly, third session, part I,
Sixth Committee 83rd meeting, pages 193 to 206.

2) Marjorie M. Whiteman, Damages in International Law, 3 vols. United States
Govermment Printing Office, Washington, 1943.
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comprised 3000 pages on subjects of great intricacy, suech as who shoﬁld receive
the damages, who was heir to them in the event of death, how the amount of the
damages could be assessed, and so on: subjects far removed from the question

of the punishment of criminals. The necessity for deciding such questions

would detract from the prestige of the court, protract the trial 1nterminably,

and mix together legal incompatibles. The International Law Qommission had
duclined to recaimend the establishment of a eriminal chamber to the International
Court of Justlce, on the ground that.it would t= detrimental to that Court's
prestige if it had to deal with subjects outside its normal range, 1) and the

same considerations were valid, mutatis mutandis, against the determination of

¢ivil responsibility by a criminal court.

10. In any case, the question of damages could be dealt with by bringing eivil
cases or through diplomatic. channels. Under the French amendment (i/AC.48/L.12)
the court was empowered to declare a State liable for damﬁges, but it must be
remembered that a State could not be an accused, To declare a State liable for
damages would require establishment of the nationality of the accused, determination
of the intcrnational responsibility of the State under rules differing from those
applicable in a criminal case, and settlement of the multifarious and highly
intricate questions of ownership of property, relationships, amount of damages,

etc. ' For those reasons he opposed the insertion in the draft statute of.article

37 and the French amendment thereto. .

11, Mr, ROBINSON (Isracl) agreed with the United States representative,
although his own approach to the problem was somewhat different, From the point
of view of a judge sitting in an international criminal court who was called

upon to declde the civil liability of a person found guilty of a crime under
international law, there would be countless complications. Such a judge would
first have to be convinced that the claimant was entitled to claim damages. All

’

1) Sce Official Records of the General Assembly, fifth session, Supplement No. 12
(°/1316), paragraph 145. ° ’
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might be well if there was only one claimant, but it could easily happen that
there were thousands, or even millions, as in the case of the Tokyo and Nuremberg
trials, where all the Jews of the world, or all the parents of massacred prisoners
of war, might legitimately have claimed that they were entitled to damages in
respect of the erimes committed by the accuseds Clearly, it would be impgssible
for a judge to decide on the titles of such a multiplicity of claims, and equally
clearly he could not give precedence to one category of persons rather than to
another,

12, The French amendment made article 37 even more complicated by establishing
the solidazity of the individual and the State. If it were adopted, it would
only be possible to establish the liability of the State by citing it as a civil
defendant. The civil dependant (whether in the singular or the plural) being
interested in the acquittal of the accused, would have to be given practically all
the procedural rights and duties as were granted to the accused. Thus the
distinction between individual and collective respansibility at lewst from the
point of view of its consequences in civil law, would disappear. Moreover, if
the court decided that a State was not liable, would such a docision eliminate
its responsibility under internatienal law? Again, how could the pecuniary
liability of a State be separated from its political liability? Numerous
complications of that kind involving much study would arise.

13, Even if those problems were solved satisfactorily, there would yet be a

major obstacle; the court would have to assess the damages and ealculate the
award, Many bulky volumes had been written on the assessment of damages

in international law, and there were innumerable cases on record where arbitration
on relatively small issues had dragged on for years. The Alabama Case walch was
settled in Geneva, was one instance, and the recent case of the Corfu Channel
incident was another., In the latter case, three years had been spent on
preliminary questions, the framing of issues, the judgment on the merits, and the
calculation of damages. Those were minor cases ecompared with the damages involved
‘in any war crimejy the assessment of damages on such a stupendous scale would be

such as to reduce the proper work of a criminal court, namely, the establishment
of the guilt of the accused to "minimis",
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144 Granted‘even that such a major obstacle couid be surmounted, there would
s8till remain the vast disproportion between the crime and its possible
‘pecuniary effects. How could the extermination of an entire racial group be
computed in terms of money? Conscience would revolt at the very idea of
fixing a pecuniary equivalent for the shedding of so much bloed. Indeed, to
conceive of such crimes in terms of damages would be to reduce thelr heinousness
to the level of that of common felonies., A great moral issuewas involved,

and it would be an immense disservice to the'cause of intermational criminal
Jurisdiction'if the computation of damages were to be made part and parcel o

the functions of an international eriminal eourt,

15. The problem remained whether criminals would be able to escape the financial
consequences of their crimes. Thé answer to that problem was obviously in the
negative, -but clearly the problem was not one to be settled by the Committee.

A State could pay indemnities, as Germany and Japan had done, but such payments
were in accordancé with the collective responsibility of States and were a
coroilary of their political responsibility. In other words, guilty States would
continue to pay indemnities as they had done in the past, but not as a result

of a judgment by an international criminal court, International criminal
Jurisdiction was still in its infancy, and it would be unwise to burden it with
too many duties, An article such as article 37 might be of value when an
international criminal court had been firmly established for some length of

time, but it should not be inserted in the statute establishing it.

16, He therefore opposed the insértion in the draft statute of article 37
and the French amendment theretos ~

17. Mr. TARAZI (Syria) said that the question raised by article 37 of

annex II required serious study from the legal point of view._ The text had

been drafted in accordance with continental procedure, and was based on the
essential fact that, when a criminal court dealt with an offence or crime,

persons who had suffered damage by such offence or crime were entitled to

request the court to award damages against the guilty., In such a case; the civil
action was ancillary to the criminal action. It had been stated that it would
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be extremely difficult to assess the damages to be awarded to the Eartie civile
in the case of crimes coming under'the Jurisdiction of the court, Thaf wés,

of course, true; but the same difficulties might arise in respect of any other
courts Thug, in Franece the Council of State was called upon to award damages
where the State had incurred liability through the action of one of its officials,

18. The question was whether article 37 should be retained in its present form.
If 1% was agreed that the v1ct1m of a crlme coming under the jurisdiction of
the court could make himself pgrtle clvile, it must be decided whether a State
could be condemned to pay damages to such a person on account of an act '
comhitted by one of its nationals. That, he might add, was the aim of the
amendment submitted by the French delegation ('/'.C.43/L.12). .

19, The question was not to decide whether the State was jointly liable, but
whether a State incurred liability as ~ result of the commission by one of its
nationals of a orime under international law or of any other crime of inter-
national congern. If that thesis was accepted, the preliminary question of
competence arose, The international criminal court would not be competent

to convict a State. '.The only judicial organ able to do so was the International
Court of Justice - and even the latter's Statute would have to be amended, since
at present only a State ¢ould bring an action against another State before the
International Court of Justice or before the Permanent Court of Arbitration.

s o matter of fact, it could bring such an action to protect the interests of
its nationals, as in the Mavrom.atls case, but the individual coneerned could
never bring the matter before the Court himsclfs But if the French amendment
were adopted, an individual would be able to sue a State for damages in connexion
with a crimec committed by onec of its nationals.

20, When the International Court of Justice found against a State, it did so,
not because the State was criminally llqble, but becausc it was civilly liable

for the acts of its nationals,

21, The French proposal would therefore only be acceptable if it were proposed
to amend the Charter and the Statute of the International Court of Justice

~accordingly.
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22, Mr. WYNES (Australia) pointed out that the French amendment to artiecle
37 appeared ‘to imply that a State or another legal entity could be called upon

to pay damages without being heard. If that indeed were the case, the amendment,
if adopted, would reverse a decision already taken by the Committee, He sought
enlightenment on that point from the French representative,

23. Mr, de LACHARRIERE (Francc), replying to the Australian representative,
Apointed cut that the Commnittee had decided that only natural persons should be
subject to thé Jurisdiction of the international criminal court.l) When the
Committee had taken that decision, it had been asked whether a State might be
declared, not Eriminally responsible for its nationals, but liable for damages on
account of their acts; but discussion of the matter had been held over.z) If it
were acoepted at the present juncture, that legal entities or States might be
decelared jeintly liable for damages awarded against the parpetrator of a crime who
had acted on behalf of that State or legal entity, States or legal entities would
have to be allowed to mékg their depositions before the court; nor was there any
legal objection to such a ¢course. '

&

24, Turning to the arguments adduced against the Frencﬁ amendment, he reminded
the Committee of a matter which had been raised at the twelfth session of the
Economic and Social Council. There had been and still were men and women in
certain hospitals who had survived so-called scientific experiments they had been
made to undergo in Nazil concentration camps, such as resection of certain bones,
bone grafting, excision of the genital organs etec. After their torturers. had
been sentenced by international tribunals, those persons had claimed compensation
from the international community for the injury they had suffered, There had
been no provision of international law enabling their claims to be heard, and
neither the Nuremberg Tribunal nor the Tokyo Tribunal had allowed claims for .
damages, Was it enough to tell the victims that the important thihg was that a
eriminal sentence had been pronounced, and that in any case the wrong they had
suffered was 30 great that no damages could possibly compensate them for 1t?
Would it not have been reasonable to award damages to those victime against the

1) Summary Record of the Sth meeting (°/.C.48/3R.9), paragraph 95.
2) ivid., paragraph 80.
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State on behalf of which the criminals had acted?

25, However that might be, a number of members of the Economic and Social
Council had agreed that there was a gap in international organization which
required filling, and that it waa'highly regrettable that the Nureﬁberg Tribunal
had not been competent to awavd damages, The Economic and Sociai Council had _
therefore requested the Seeretary-General to approach the German authorities and
ask them to consider the possibiiitv of ensuring that the victims received
compensation for the wrong done them. That example olearly showed the importancs
of‘allowing an international criminal court to award damages to plaintiffs who

claimed them. )

26. A further objeétion to the Frénch amendment had been that the awarding of
damages would be ancillary to the criminal sentence. It was true that such
wes the case, but the fact remained that it was an important, nay, indispensable

accessory.

27. It had alsoc been urged that the idea of the joint liabllity of States was a °
highly compl:x one, which had already been the subjeoct of lengthy treaties.

To introduce it into the statute of the court might therefore give rise to
considerable difficulties. That was not a convincing argument, The joint
liability of States was indeed a complex question, and would raise certain
difficulties; but those difficulties would not in the circumstances be so serious
as in the case of disputes between States, The liability to be determ!-ed

would rest on 2 clear and specific fact: the joint liability of the Sta = and
the national of that State sentenced for having asted on its behalf, It would
therefore be difficult to contest the source of that liability.

28, It had been stated that certain erimes coming within the jurisdiction of
the Court would, on account of the great number of the victims and interested
parties involve a liability of such a nature as to make it practically impossible
to assess the damages to be awardeds That might no doubt be true if only the
philosophical aspect of liability and damages was considered. It should be
remembered however that in France, for example, damages were limited to the



4/:048/5R.18
s page 11

immediate demage suffered and did not take into account the long-term consequences
of the original acv. TIt-weuld be for_the nourt to limit, by its-jurisprudence,
liability arising out of international criminal acts. _

29. Lastly, the objection had been raised that before establishing the joint
l1iablility of a State, the court would first have to settle any questions of
nationality which might arise.” 'That would not be an additicnal difficulty
for the court, since it would already have had to deal with the matter in
pronouncing on its Jurisdiction in the case in poi;t..

30. The Syrian representative had said that if the French proposal were adopied,
the Statute of the Internationel Court of Justice would require amendment.

. He (Mr. Lacharridre} did not believe an amendment would be requireds The statute
of the international criminal court would lay down a diff.»-nt rule from that
which was followed by the International Court of Justice. In actual fact,

_ precedents already existed of individuals citing States before international
tribunals. That had, for example, been dbne it the case of the mixed courts

of arbitration set up.after the First World War., It would therefore be sufficient
for the convention creating the court to make suitable provision, which would

in no way be prejudicial to the Statute of the Internationql Court of Justice.

31. To sum up, there was no serious legal objection to the statute of the
international ecriminal court laying down the principle proposed by his delegation,
enabling the court, not only to punish the crimes over which it had jurisdiction,

but also to award compensation for any damage the crimes might have caused.

324 Mr. PINEYRO CH.iN (Uruguay) said that he had listened with great
interest to the arguments advanced by the supporters of the two opposing points
of view., He himself was not a supporter of either, his position being midway
between the two. .n his opinion, it was nscessary to distinguish between two
very different actions: the punishment of the offence, which related to an
action on the part of the public authorities, and reparation for the damage

caused, which related to a civil action. Both were, undoubtedly, important,
but it should be borne in mind that the civil action was ancillary to the action
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on the part of the public authorities. At the national level the two proceedings,
though linked by a common factor -~ the fact of the offence or crime - were
entirely distinct. At the international level, they could not be entirely
dissceiated.s It was, therefbre, only necessary to consider the problem from the
international angle to find, at least, 2 partial solution. The difficulties
pointed out by the United States and Israeli‘representatives were, undoubtedly, .
reale It would not be very satisfactory to mzke a single international judicial
organ, which was not in a position to act rapidly, responsible for both criminal
and civil proceedings, and there would always be a risk that one or the other
would suffer,

33, Those considerations led to the conclusion that, as the international
criminal court would only have criminal jurisdiction, another international
Judi-~ial organ should be made responsible for ensuring that the parties suffering
injury under international law received compensation for the harm done to them
by the perpetrator of ﬁhe crimes, which was their due under a principle of
international law whereby conviction on criminal grounds entailed a civil
liability. By that means it would be possible to avoid a clash, within the

same judicial organ, between the civil and the criminal aspects of a case,

"34¢ The answer would be to set up a Cour des R 3parations which would be concerned

solely with the damages to be awarded to persons suffering damage by a crime
coming under the jurisdiction of the international criminal court. That solution
would accord with the Committee's earlier decision that the international criminal
court should only have ériminal juyisdiction.

35. The French amendment oh the contrary, tended to give the court jurisdiction
in civil matters, as the court would be called upon to take decisions in the
matter of damages and the joint liability of a State or other legal entity which
could not be made a party before'the court. -He was opposed to that principle
and would accordingly formally propose that the following provision be included
in the statute of the court: ‘

"When the International Criminal Court passes senténce, iv may state

1
that the crime committed involves the civil liability of the perpetrator'.

1) Provisional translation.
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36, He requested that the proposal be put to the vote.

37. The CHAIRMAN considered that a vote could now be taken on article 37

of amnex II to the Secretary-General!s memorandum and the amendments thereto.
It seemed to him that the French amendmert which sougat to add an extra -
paragraph should be voted on first; then would follow the Tnited States
proposal that article 37 be deleted, and lastly the Uruguayan proposal.

38, He put to the vote the French amendment (\/AC.48/L,12) to article 37,

The Commlittee rejected’the French amendment to article 37 bv 7 votes to 2,
with L abstentions. '

39. The CHAIRMAN put to the vote the United States proposal that article
37 be deleted. - -

The Comnittee adopted the United States proposal by 6 votes to 3. with

L abstentions.

LO. Replying to a questior by Mr. MAKTOS (United States of America),Mr. PINEYRO
CHAIN (Uruguay) explained that his proposal meant the accused person alone would
be liable for damaées. Thus, he was not suggesting that the protlem of the
civil responsibility of a State for actis committed by its nationais should be

taken up again by a roundabout route,

41, Mr, MAKTOS (United States of America) thousht that the statute should
‘prescribe no limitation on the sentence imposed by fhe court; except that it
should be subject to the provisions of the conventious conferring jurisdiction
upon the court. When such conventions were drafted, it could be provided that
oudlby poroons woul? he 1inhl~ med Ay 4o im#ri:cnhent and other penalties, but

also to payment of damages.

L2, Mr. ROLING (Netharlands) considered the Uruguayan proposal very
attractive; the Committee however, had not been asked to frame rules of substant-
ive law. Any provision such as that oiggestecd by the Urigurrin f;pfghugiqtive
could only be an indication that the couzt might in its judgment declare-an
accused liable under civil law, Such a duclaration, howsver, would have no legal

effect whatsoever. As the Committee's task was merely to prepare a drafi statute
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establishing an international criminal court, he would oppose the Uruguayan
proposal.
i3, The CHAIRMAN put the Uruguayan proposal to the vote.

The Committee rejected the Uruguayan proposal by 6 votes to 3, with

4 abstentions.
The meeting was suspended at 11.25 a.m. and was resumed at 11.40 a.m,

Article 38 of annex IXI (A/AC.48/1)

L. Mr. SORENSEN (Denmark), Rapporteur, considered that the question of a
quorum and that of the attendance of judges in general might more profitably be

deferred until the Committee came to discuss the problem of the organization

of the court.

It was so agreed.

Article 39 of annex II (A/AC.48/1)

45, -Mr. MUNIR (Pakistan) suggssted'that articles 39 and 4O should be

deleted; since the matters which they covered would better be left to the
discrevion of the court, and could easily be dealt with in its rules of procadure.

46, The CHAIRMAN wondered whether it might not be prejudicial to the
operation of the court if no specific reference to its hearirgs aad delib.rations

were included in the statute.

47. Mr. ROLING (Netherlands) drew attention to the fact that the Committes
had already drafted fundamental rules to safeguard the accused. i public hearing
was such an essential guarantee and it would therefore be preferabls to include
the text of article 39 among the safeguards provided to ensure a fair trial for
the accused. '

L8, Mr, MiKTOS (United States of America) supported by Mr. EL.1%7%
(Netherlands) suggested that the words "unless the Court decide ctherwise" bs
deleted fz;o:h article 39. : '
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L9, . Mr, ROBINSON (Israel) said that he was somewhat perturbed by the United
States proposal, because if the Cummittee decided to delete thoses words, the
court would be left no discretion in the matter. . He £ 't it should be clearly
understood that the Committee was not discussing an ordinary national court, but
.an international criminal court, where special situations might ariue in which
the higher interests of the putlic would have to be considered. Such interests,
whichimight be of 3 moral, poliﬂical or other character, might well, in gertaifi
cases, prove more Iimportant than the safeguards accorded to the accused.- The
court must be left the possibility of holding closed sittings, sipce, if a1l its
hearings had to be public, it would sometimes have to fall back on subterfuges
out of keeping with it- dignity. Evcn a national court was entitled, if it so
desired, to close its doors, and he wondered yhy the same right should not be
granted to an international c¢riminal court, He agreed with the Netherlands!
representative that a public hearing provided a further guarantee for the accused,
but he wondered whether it might not, in certain cases, actually impair the
safeguards he had been granted.

50. The CHAIRMAN suggested that the addition of the words "upon oceasion®
might satisfy the Israeli representative; the text would then read "The Courtfs

hearlngs shall be public, urnless the Court, upon occasion, decide otherwise’,

51. Mr, ROBINSON (Israel) said that the Chairman's suggestion. entirely
met his point.

Article 39, as amended by the Chajrman, was adopted by 10 votes to ]
with 1 abstantion.

Article 40 of annex II (./AC.48/1)

52. Referring to the Pakistani proposal that article 4O should be deleted,
the CH/IRMN pointed out that it was the fundamental right of any court to
deliberate in private, and it therefore seemed superfluocus to state that.right
speeifically.

’
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53, Mr, PINTO (France) ‘considered that the French text of article 40
ghould be interpreted as meaning that the court should deliberate in private

in a room to which the public and counsel would not be admitted, and thet,
further; the judges would be required to keep their deliberations secret;

That would, moreover, appear to be the meaning which the Seeretariat had desired
to attach to the article. .

5k Mr, SORENSEN (Denmark), Rapporteur, explained that the French text,
from which the English translation had been made, had used the word “secret"
which had been rendered by "in private" in the English text., The twa terms
were not, however, equivalent, since the French implied that nothing of what
happened during the deliberations ‘should be communicated to the public, even

after the announcement of the findings.

55, Mr. T:RAZI (Syria) pointed out to the French representative that the
point he had raised was covered by article 42A in the United States proposal
(4/:C448/L,9), which related to the dalivery of separate opinions by judges of
the court. Any doubts that the French representative might have in regard to
the matter would be removed when the Committee came to examine that article.

56 The CHAIRMAN felt that a solution might be found in article 5,
paragraph 3, of the Statute of the International pourt of Justice, which stated
that "The deliberations of the Court shall take place in private and remain
sceret.," The question for the Committee to decide was whether an explicit
statement of éhat kind should be included in the statute of the international

criminal court,

e ’
574 Mr. ROLING (Netherlands) said that the right of judges to deliver
dissenting opinions was something quite different from the requirement that

’
the courtt!s deliberations should not be divulged.
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58, The CHAIRMAN called for a decision whether the principle of article =
40 should be deleted or retained. !

It was decided by 6‘votes to 5 with 2 abstentions that the prineiple
of article 40 should be retained.

The Committee decided, by 12 votes to none with 1 abstention, 'to adopt

the wording contained in Article 54, paragraph 3, of the Statute of the
International Court of Justice for article 4O.

59. Mr, SORENSEN (Denmark), Rapporteur, said that, if the order of annex II
in the Secretary-General'!s memorandum were to be followed, the Committee would
next have to consider the draft provisions relating to the decisions and judgments
of the court. He felt, however, that it would be preferable to dispose of all
the rules relating to the court’'s proceedings first, and recalled that the United
States' representative had submitted an amendment (4/AC.48/L.9) concerning the
powers of the court and conduct of trials, to be inserted after article 41 of the
Sacretariat!s draft. He sﬁggested that the best course would be to examine
chapter IV of the United States proposal on the understanding that the decisions
of the court, as well as the methods it employed to reach them, would be discussed

at a later stage.

It was so agreed.
Chapter IV of the'United States proposal

Article 41D.
60. Mr, MAKTOS (United States of America) explained that chapter IV of his

proposed amendment was based on specific provisions appearing in the Charters of
the Nuremberg International Military Tribunal 1) and the International Military
Tribunal for the Far East.z)

1) Chapter V
2) Chapter IV
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61, To facilitate diseussion, he suggested that the Committee should first
consider anticls 41D in the United States proposal. That texz‘had been taken
from article 28 of the Convention for the Creation of an International Criminal
Court (Geneva, 16 November 1937). He felt that if the prosecution stated that
it had no intention of proceeding with its case, the accused should bs discharged,
the reasons for the withdrawal of the case naturally being pr-tented by the

prosecution.

62, Mr, JONES (United Kingdom) wondered whether the proposed United States
text impli=d that the prosecution could withdraw its cas: without the court's

consent, He assumed that any case which had been submitted to the court for
trial would have been properly prerared, and even screened by the investigating
authority. He therefore felt that the final decision as to whether a case should

be withdrawn or not should rest with the court, and aceordingly, that the
prosecution should be émpowered to withdraw its case only with the court!s consent.

63. The CHAIRMAN suggested that the addition of the words "with the consent
of the court" might meet the point raised by the United Kingdom representative.
The text would then read: .

"If the prosecution is withdrawn or abandoned by the prosecuting
authority with the consent of the Court, the Court shall not........."

6lye Mr. JONES (United Kingdom) accepted the amendment proposed by the
Chairman, subject to the necessary consequential drafting changes,

65, Mr. COHN (Israel) agreed with the United Kingdom representative that
no case should be abandoned without the court's consents He felt, however, that

the whole provision was unnecessary, since the court would fix its own rules of
procedure for the prosecution of a cas@, he therefore suggested that article 41D

be not adopted,

66, Mr, ROLING (Netheriands) agreed with the Israeli representative. The
matter could be covered by the rules of procedure of the court, '
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67. Mr. PINEYRO CHLIN (Uruguey) reccgnized the importance of the point

made by the United Kingdom representative, which involved the fundamental problem
of the powers to be granted to the prosecution by the court. If therc were »n
saving clause, the prosecutor would be able to announce, at any point in the t=-*
that it had no further interest in proceeding with the case. The court would
consequently be deorived of any initiative in the conduet of the case, With th-
esaving clause suggested by the Chairman, however, the court would remain master

of its proceedings despite ahy decision that might be taken by the prosecuti.i: :
drop the case,

68. Mr., MAKTOS (United States of America), replying to the Israeli
representative, admitted that article 41D might well be considered unnecessary;
but the very fact that it had given rise to so much discussion showed that it
might possibly be of some assistance to the court which, in the absence of
directives, might experience diffieulties in deciding its course of action.

He therefore suggested that the text be referred to the Drafting Sub-Committes.

69. Mr, SORENSEN (Denmark) said that, if the United States prcposﬁl were
rejected, the court would have no definite rule before it governing a given case,
but merely a general provision-that it had itself prepared. Fe félt that some
provisioﬁ should be made for dealing with fhe possibiliities envisaged in the
United States text.

70. Mr. JONES (United Xingdom) eould not agree with the Israeli representa-
tive's suggestion that article 41D be dropped. n the contrary, he felt that

it was most important, as it would provide a large measure of protection against
vexatious progecutions. The Comnittee's discussions were based on the.assunption
that tpere would be an ad hoc prosecutor, over whom it would be necessary to
exercise some control. He was consequently in favour of the adopticn of the
article. - o
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n. - Mr, TARAZI (Syria) considered that the Drafiing Sub-Committee should
examine the matter in the light of the following considerations., In national
law, prosecution was initlated by the prosecuting authority, but the matter

then passed out of its hands, and the sole Tresponsibility for conviction or
acquittal rested with the court. Should the prosecuting authority drop the

charge, the court was not bound by its decision, on the basis of the maxim
“La plume est serve mais la parole est libre!.

72. The Drafting Sub-Committee should therefore consider whether that

principle of domestic law should be adopted for the purposes of international law,
or whether, in the sense of the United States proposal, the court should be
bound, by the, prosecuting authorities! decision, to dismiss the case and, in

eonsequence, to free the accused,

93¢ In his opinion the court should retain control of the prosecution initiated
¥y the proseguting -authority. '

2. "The CHATRMAN considered that all members of the Committee were in

agreement that the final decision as to whether a case was to be abandoned or not
should rest with the court. '

75. Mr, ROLING (Netherlands) feit that if when it prepared the final text,

the Drafting Sub-Committee took account of the Uruguayan representatife's remarks,
it would be impossible tc re-open a case once it had been dismisseds He
considered that the statute should protect the individual against the danger of
being put on trial for a second time in respect of the same alleged requeat..

76. The CHAIRMAN put to the vote the Israeli representative's proposal that
article 41D in the United States proposal be deleted.

The proposal was rejected.

It was_sgreed that it should be left to the Drafting Sub-Committee to
prepare a suitable text for articie 41D in the light of the discussion.
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Article 41BE
7. Mr. MAKTOS (United States-of America) explained that article L1E

entitled "Powers - Provisional Liberty of the Defendant® was intended to cover
applications for bail., He felt it would be far better to state explicitly

in the statute that the court was entitled to grant bail than to leave the issue
to be covered by the rules of procedure to be drafted by the court. Ctherwise
requests for bail might cause the court some embarrassment. :

78. Mr. MUNIR (Pakistan) wondered why the United States representative
had not simply used the word "bail", The text would be clearer if the words
"or be provisionally set at liberty" were amended to read "or be admitted tc bail'.

79. 4 Mr, MAKTOS (United Stdates of America) accepted the Pakistani amendment.

80, Mr. ROLING (Netherlands) pointed out that "bail" was an Anglo-Saxon

concept, whereas the original United States wording covered both the Anglo-Saxon
and the continental legal systems, For that reason hie was in favour of retaining
the original text.

The Committee unanimously adopted the original text of article A41E.
Article 41H

81, Mr. MAKTOS (United States of America) explainsd that article 41H
entitled "Conduct - Records, Exhibits and Pocuments" had been taken from article .
13(e) of the Charter of the International Military Tribunal for the Far Zast,

He emphasized that the provisions had appeared in the Charter, and not in the
rules of procedure, of the Tribunal.

82, The CHAIRMAN pointed out that the word "Registrar!, used in the
United States proposal, was subject to change in the liiht of later decisions.

Vd
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83. Mr. COHN (Israel) proposed the deletion of article J1H. He had not
been convinced by the argument that the principles expresssd in the United States

proposal had been included in the Charter rather than tha rules of procedure of
vhe International Military Tribunal for the Far East. On the contrary, he felt
that they should have been relegated to those rules. '

8l Mr., ROLING (Netherlands) supported the Ispaeli-representative‘s

proposaly He recalled that there had been a great Heal of misunderstanding at

the Tokyo Trials as to what in fact constituted "part of the record", that was, as |
to exactly what constituted evidence and what did not. He éuggested that the

point could best be covered in the coprt's rules of procedure.

85, Mr. MAKTOS (United States of America) agreed with the views expressed
by the Israell and Netherlands representatives.

The Comnittee decided, bty 11 votes to none with 2 abstentions, to delete
article 41H.

Article 414

86. Mr. MAKTOS (United States of Ameriea), introducing article 414 entitled
"Powers of the Court', said that the court might well be relieved to find in the
statate an explicit statement of the powers referred to in that article.

87. Sub-paragraph (a) of his text had been taken from article 17 of the Charter
of the International Military Tribunal (Nuremberg). He had purposely made no
feference to the obligations incumbent on States to produce the witnesses required,
since such obligations and the general problem of the provision of assistance

to the ¢ourt were to be covered in separate conventions.

88. Mr. ROLING (Netherlands) considered the United States provisions far
too detailed; they would more appropriately be placed in the rules of procedure
of the court than in its statute.
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89, Mr. PINTO (France) entirely agreed with the Netherlands representative.
The Committee ought not to go into too great detail concerning procedure, It
would be preferable to leave it to the court to settle the details., The Judges
of the court would find it easier than the members of the Con'lmitte'e to agree

on the procedural questions involved by the ‘differences between the Anglo-Saxon
and the continental systems.

90, Mr. COHN (Israel) felt that the power of the court to compel the
attendance of witnesses was a fundamental elemerit, that must be included in the
statute itself¢ He did, however, acree with the representatives of the
Netherlands and France that thc technical details were unnecessary; sub-
paragraph (¢), for example, might well be dealt with in the rules of the court.

91. He accordingly suggested that the principles expressed in sub-paragraphs (a)
and (b) should be taken as a basis for the preparation of a general clause
empoweéring the court to summon such witnesses as it required,

92, Mr. JONES (United Kingdom) agreed with the Israeli representative that
the court should be given power to summon witnesses, but failed to see how it
would be possible to forece them to testify, He therefore suggested that the
reference to testimony should be deleted.

93. * The CHAIRMAN agreed with the United Kin.dom representative.

9L, Mr. PINTO (France) proposed, in order to meet the wishes of the Israeli
representative, that the text of the last part of article 48 of the Statute of
the International Court of Justice, providing that the Court should "make all
arrangements connceted with the takine of evidenece!, should be adopted 28 a

general formula,

95. Mr. MAKTOS (United States of America) pointed out that the special
tribunals set up after the First World War to investigate claims, had never assumed
that they had the power to sutmon witnesses., Furthermore, the International Court
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of Justice did not imagine it could serve subpoenas on a pzrson living, for
example, in the United States of America. The international criminal court
would not be able to assume that it had any powers to swmon witnesses unless
such powers were expressly granted to it in its statute. In his opinion, the
Committee would be failing in its duty if it left the whole issue to be covered
by the rules of procedure of the court,

96. He admitted the validity of the arguments advanced by the United_Kingdom
representative, and suggested that the Committee should take a separate vote
on the words "and testimony".

97. The CHAIRIIAN considered that the simplest course would be to take a

vote on the Israeli proposal that a,'general clause should be drafted on the
basis of the subject ma{ter contained in sub-paragzraphs (2) and (b).

The Committee adopted the Israeli proposal by 8 votes to 2 with 2 abstentions.

98. Mr. MAKTOS (United States of America) said that provision had been made

elsewhere in the statute for the ideza contained in gub-paragraph (d)s It was
therefore superfluous, and he would withdraw it.

99. The CHAIRMAN put to the vote the principle contained in sub-paragraph
(c) of article 41A.

The principle expressed in sub-paragraph (c) was rejected by 5 votes to

with 3 abstentions.

100.  Mr. MAKTOS (United States of America), reverting to the question of
testinony raised by the United Kingdom representative; t.ought that the
international criminal court could tske the same aciion as national courts in
respect of persons who refused to reply to questions, and that, as ip the case
of national ecourts, appropriate provision for their punishment should b‘e made,

101, Mr, PINEYRO CHAIN (Uruguay) thought that the formula ought to b

amended on the lines suggested by the Prench rerresentative,’
’ .

The geeting rose at L p.m,





