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PROCEDUR S OF AN INTSINATIGHAL CRIMINAL COURT:

Chapter III of annex II to the Secretartheneral's memorandum’ (continued)
(4/8C.48/1, A/AC.L8/L.9, A/AC.L8/L.17) .

1. The CHAIRMAN invited the Committee to examine the prpposal made by
the Netherlands representative at the 16th meeting for-an additional minimm
guarantee of fair trial worded as.follows: '

*If so requested by the accused, the Court shall assist the accuscd
in obtaining evidence pertlnent ’to the issues involved,"1)

24 Mr, de LACH.RIZRE (France) said that he preferred the procedure for
' summoning witnesses laid down irn article 36 of annex II in the Secretary-Gcneralts

nemorandum,

3, He was opposed to article 36 in the Unitéd States proposal (4i/AC.48/L.9) not
because he folt bound to defend a procedural rule which applied in continental

law but on substantive grounds,

4e According to United States criminal procedure only the parties were entitled
to summon and question witnesses, the scle task of the Judge being to disallow
questions or statements extraneous to the cass. But under the continental system,
it was the judge who called witnesses, although he did so from & list previously
prepared by the parties, and from which he could remove names which he deemed to
be unnecessary, It was also the judge who gquestioned the witnesses at the request
of the parties, There was thercfore no great difference between the two systems
exocpt in form. However the continental system did give the court the right to
c2ll witnessas or experts whose names had not been listed by the parties to the

casc,

5« As the reprosentative of Uruguay had pointed out at the previous maetingz),
it would appsar to be véry'important to leave the court frue to collect certain
evidence not voluntarily produced by the parties,

1) Sco Summery Record of the 16th meeting (A/AC.48/SR.16), pardgraph 76,
2) 1Ibid, paragraphs 64 to 66,
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6, While the task of the judge in a civil casc was to arbitrate as an

onloocker between the parties, continental law allowed the judge to call witnesses
or experts in criminal cases. It would be advisable to grant the judge the sams
right on the international plane, since the parties might dellberately withhold
certain evidence tfrom him owing to the political nature of a case. The
continental system whereby the judge called witnesses, either at the request of

the parties or on his own initiative, therefore had a real advantacge.

7. The adoption of article 36 in amnex II, which accepted that system, would
rcaove the need for the additional safegdard suggested by the Netherlands

reprcesentative,

8. Mr, JONiS (United hingdom) thoupht thet article 36 of annex II to the
Sceretary~General's memorandum was germane to the issue raised by the Netherlands
proposal. It seemed to him that the first sentence of that article was
irrclevant, as the investigating authority or board of enquiry to be set up would
summon and hear the prosecution witnesses, and those witnesses woild automatically
be heard by the trial court. As for the second part of that article, it was the
inherent prerogative of any court to call for any evidence it required to clarify

any point arising during the trial, That part also seemed superfluous.

% The CHAIRMAN thought that the Netherlands proposal was intended to
cover a situation whore an accused person was unable to procure evidence,
porhaps becauss he was not fully aware of what such evidence consisted, or of
whore it was to be found., If the proposal were adopted, the court would be
empovered to order investigations with a view to enabling such evidencs to

be brought before it,

20, Mr. ROLING (Netherlands) pointed out that his proposal related not
only_to witnesses and experts, but alsc to documents, Provision had been made in
the Tokyo Charter for the Tribunal to give such aid as an accused might require,
vpon his making application in- writing for the production of specified witnesses
or documents, ’But there had beer no provision whereby the accused could obtain

assistance in his search for pertinent evidence. A case had occurrad at Tokyo
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in which a request for an investigation of the type referred to by the Chairman,
and which he would deseribe as 2 "fishing expedition® had been rcjected, in his
(Mr. RBling!s) opinion unfairly. He felt, therefore, that the court should in
all cirrumstances assist the accused, upon his request; special circumstances
recuired sﬁécial provisions, and the provision he proposed, while unnecessary in

-national criminel procadures, was nccessary in international criminal procedure,

11, Mr, JONES (United Kingdom) thought that the powers of any criminal

court could not go farthor than ensuring that 211 focilitiles were made available

to the accused, to give him rcasonable access to any docwaents he mirht require

to prepare his case. Beyond lay the realm of policy, where governments were
cntitled to refuse to produce documcnts for verious reasons, The Netherlands
proposal did not constitute on innovation in criminel law, for criminal cases were
cortainly known in which a request by the accused for permission to examine
docum.nts was refused fqr reasons of policy, for example in official secrets cases,

In such cases the finnl decision lay outside the court.

12, | Mr. WiNG (China) found the Netherlands proposal excellint, but thought it
would prove difficult to put into practice, The international criminal court would
obviously not be in a position to compel governments to produce documents, whereas
the Tokyo and Nuremberg Tribunals h&d had at their disposal the means of commanding
that documents be produced. He agrced with the United Kingdom representative

that the powers of the court in thot respect would necesserily be limited.

13, Mr, MAKTOS (United States of Amurlca) likewise approved- of the idea
underlying the Netherlends proposzl, btut considered that its language was too
vague, lnasmuch &s it confused the separate questions of what the court could do,
and what obligations were to be imposed upon governments., In his view, either

the proposal should be fromed more precisely, perhaps by the Drafting Sub-Committee,
or the whole problem should be left for settlement by future conventions, A4s

it stood, he could not vote for the proposal,

1L, Mr, ROLING (Notherlonds) said that the court could only be ¢alled upon
to assist the accused to the extent of its ability to do so. Obviously therec
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would be limits to the court?s powers in that respect; but there would be a
greater chance of evidence being obtained from governments if the court were to
ask for it, The accused himself woyld clearly have little weight in making such
a request of a-government, whereas the court would be a body of some prestige

and authorlity,

15, Mr, MAKTOS (United Statcs of America) said that in the light of the
Netherlands representative!s explanation, he was prepared to agree to his proposal,
on the understanding that no obligation would be imposed on States to produce
evidence if, for reasons of policy, they did not wish to do so.

16, Mr, de LACHARRIZRE (France) appreciated the Nothoerlands representative!s
concern. The court must, of course, give the defence the assistance it needed

" for collecting all the nccessary evidence, However, arﬁicle 36 in amex II
appeared to ccver all requirements, Under the terms of that article, the court
could have any evidence collected, either at the reguest of the accused or cven
of its own motion. Since, in addition, the court was obviously bound to collect
all tHe evidence required to arrive at the truth, the Committee could well approve
that article.

7. Mr.'ﬁaLING (Netherlands) said that the experience of the Tokyo Tribuna
had made it clear that a provision such as article 36 of the Secretariat draft

was insufficient, for a court could in that event refusc to assist an accused
purson on the ground that it was not its business to do so, His proposal defined
thoe obligation of the court more clearly than did article 36; the French
representativets argument might be theoretically true, but in practice the position
wos otherwiss, He therefore maintained his proposal,

18, The CHAIRMAN collod for a vote on the Netherlards proposal, which if
adopted, would be added to the Committeet!s list of the fundamental safeguards
of the accused!s right to a fair trial, '

+The Committee adoptcd the Nutherlands proposal by 9 votes to none, with

4 abstentions,




. A/KC48/SR.1T

page 7
19. The CHAIRM:N said that the Netherlands proposal would be referred to
the Drafting Sub-Committec,
20, Mr, AMADO (Brazil) pointing out that he had abstained from voting

because he had not been present during the_disbussion, sald that his delegation

nevertheless supported the Netherlands representativel!s thesis,

21, The CHaAIRMAN invited the Committee to resume its discussion of article
36 of annex II to the Sccrotary-Goneral's memorandum (4/AC.48/1), and the United
States amendment (i/AC.48/L.9) to it.

2, Mr. M:KTO3 (United Stotes of fLmerica) scid that his delcegetion did not
scck to replace any part of article 36°of annex II, but merely tg add an
introductory sentcnce. He proposed that the Comnmittee first vote on his amenduent,
When that had been disposcd of, the Secretariatis text might be considered,
prefercbly in three parts: <first; the first élause of the first senteice; second,

the second clause of the {irst sentence; 1lastly, the remainder of the article,

23, Mr, ROLING (Netherlands) said that if the Cormittece emborked upon -a
discugsion of details of criminal procedure it wduld have so ruch work to do that
it would be unable to caomplete the draft statute. In his view, procedural matters
should be left¢ to the internctional criminal court itsclf, and the Committee
should restrict itself to the elaboration of the fundamentcl principles of a

feir trial. He proposed tﬁerefore that the Committee take no action, either on
article 36 of the Scueretariat!s draft or on the United States cmendment thereto.

24, Mr. W.NG (China) suggested that the words "and witnesses" be inserted
after the word "evidence" in the first linec of the United States amendment.,

25, Mr, MaKTOS (United Steotes of America), while having no objection to
the Chinese amendment, felt that the word "evidence" itself included witnesses,

26, Hiq delegation had submitted its amendment to article 36 of amnex II on the
ground that it wes essenticl to mention the fundamentel rights of the prosecution

and of the defence, Those rights were not a question of procudure, but were
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guarantees of a falr trial to the accused, He could not agres; therefors, with
the Netherlands vepresentntive that no action need be taken on his emendment;

he wes prepared, however, to agree that the ideas expressed in it to be included
among the fundamental principles drawn up by the éommittee.

27, Mr, de LACHAZRIZRE (France) re-affirmed his preference for article 36
of the Secretariat's text which. followed the customary procedure of continental
law, to the United States cmendmont, which was bassd on Anglo-Saxon procedure,

28, Mr, COHN (Isracl) pointed out thot the Coumittec had slready decided
that the accused should have the right to cross~sxamine and que:a'b'ion any
witnesses, within cortain limite, The United States amendﬁent, however, would
give the prosecution the same rights. The gquestions that arose, therafore, were
whether that part of the United Status amendment concerning the accused was not
superfluwous, and whether the rights of the prosecution should be deelt with at
the present stage of the discussion,

29, Mr, SORENS:N (Donmark) ,‘ Rapporteur, thohght thet the constituent parts
of article 36 in annex II had alrcady been disposed of separately, so that the
question at present beforc the Commitice was no longer one of a fair trizl, In
those eircumstances, it seemed to him that the Netherlands representativels
propasal could be accepted and procedural deteils left to the court to det;.emtine.

30. The CHAIRMN pointed out that if it were decidud to lsave procedural
dotails to the eourt and to omit article 36 from tho draft etatﬁte » the question
would then arise whother the Cormmittee should take a decision or not regarding
the antithesis between continentel and Anglo-Saxon law brought out by the French
ropresentative, ) T

31, Mr, ROLING (Netherlands) said that it seemod to him that if the
Committee declded to adopt his proposal, the following provision would have to be

inserted:
P

"The Court shall have the right to prevent any abuse of the afore-mentioned
rightsh, ' :
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32, 4 list of the fundementzl principles of a falr*trial would have to be
inserted in the Craft statute, .and the provision he now suggested would permit

the court to rule out irrelevant issues,.

33, The CHAIRMAN felt that such a provision was unnecessary, as its effect
would socn to be to take away from the accused with one hznd what had been given

to him with the other,

34, Mr, COHN (Isracl) agrced that article 36 of the Secrctariat!s draft and
the United States amendment thereto were superfluous, although some such clause as

article 41 G proposed by the United States delegation would be nscessary.

35, Mr. ROLING (Netherlands) replying to the Chairman's criticism of his
proposed additional provision, pointed out thot unless it were adopted the
guarantees given to the accused might be interpreted as buing ebsolute. Moreover,
Cif it waere adopted, there would be no need to discuss article 41 G in the United
States proposal (4/AC.48/L.9). However, if it were felt that it wos not the

time to consider his amendawnt, he would not press 1t,

36, . Mr, MAKTOS (United States of America) was prepared to withdraw his
smendment to article 36, on the understanding that the rights it gave to the
accused iould be maintained. With regerd. to the rights of the prosccution, he
would later submit a proposal to cover the prosecution's right to present
ovidonce, to crcas-examine wibtnesses and to inspect documents and other evidence,
He did, howevcrh insist that ﬁhe second clause of the secoad sentence of
article 36 in onnex II, that was, the words Meven of its own motion" should be

decleted, as they wore contrary to his country!s concept of criminal procecure,

37, Mr, do LiCHARRIERE (France) considered the provision of article 36 of
the,Secretariat!s draft which vnabled the court to summon witnesses, whether at
the request of the parties or of its own motion, to be most useful., That
provision, which was a feature of continentol legal systeas, moade it possible to
compel the appearance of the witnesses summoned, Having bsen cited by the court,
which was o public aubhority, they were subject in principle to ponaliies for non~

conpliance,
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38, Under international law, the-ﬁnposi?ion of penalties scarcely seemed
possible, Howevar, there wcs reason to feel that witnesses would comply more

roadily with a summons issued by an internctional tribunal than with one issued

by the parties,

39. The CHAIRMWN, explaining the Ainglo-Saxon system of law, sald thot if the
prosecution or the defence wes unable to induce a witness to appecr, it could
request the court to issue a subpoena. The witncss would then be compslled to
make an appearance, just as much as if the court had surmoned him in the first
instance. In other words, the court had the inherent power to summon a witness

at the requesﬁ of either party. It might well be considered that there should

be & specific provision conferring such power on an international criminal court,

L0, Mr., de LiCH.RRIYRE (France) soid that the Chairman's cxplonntions
showed that the two systoms could produce very similar results. Under the
continontal system, the partics submitted a list of witnesses to the court, and
the latter swumnoned those wanted., Under the Anglo-Saxon system, it was the
pgréies themselves who suumoned witnesses, In the event of any of them failing
to ﬁppear, a subpoene, issued by the court at the fequest of the party einc.v1:4,
made it possible to compel the recclcitront witness to attend. That procedure
Implied recognition of the power of the court with rcgard to the hearing of
witnesses, and the lnglo-Saxon system coincided with the continental system in
that respect. It could be said, thereforas, that the parties wore in both cases

able,more or les3, to ensure the attendonce of the desired witnesses,

41. Furthormore, the option al;owed to the court undsr continentol law to refuse
to hear certain witnesses vorv closely -:sembled tho ri7=ht gronted to the couft
vnder anglo-Saxon law of announcing that a particular question would not be put,
or that a particular statement would be cut short. In practice, United States
Judges secmed to be much stricter obout ovidence which was rot relevant to the
actual substance of the cose, ond he could consider Ely cireumscribe the giving
of evidence by.his usv of Y"objection disallowed!" or "objection susteined", On
the other hand, in countries liks France,.where the continental system of law
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obtrined, the tendency was to give witnesses a freer hand to enlarge on points

less directly connected with the case.

42, It could be concluded from that analysis that the two systems had very much
in common, The one granted the court discretionary powers enabling it to reject
witnesses, wnereas the other enabled the court to reject evidence, or parts of it,

which were not stricély relevant to the i=sue before the court.,

43. Nevortheless, the possibility'of.rejecting certain witnassés seamed .
particularly useful in international trials, as it would enable the judge to turn
down requests submitted in too great numbers or unfair requests such’ as the swamon-
ing of Heads of States or leading personalities, Since the judge was ‘being given °
the immepse power of determining the guilt of the accused and passing sentence,

why should he not be trusted with powers to rejec¢t certain witnssses?

L, Hr, S@RENSEN (Denmark) drew .the attentioh of the Cormittec to articles
41 4 and 41 G of the United States amendments (A/AC.48/L.9), which seemed to
him to be germanc to the discussion of «whether article 36 and the United States
anendnent theroeto éhould or should not be deleted, Articles 41 A and 41 G were
nearly identical v1th articles 17 and 18 of the London Agresment regarding the
Nuremberg Charter; 1) the articles of the London Agrecment had boen drafted as a
result of a process of compiromise not dissimilar from that which was being
undertaken by the Committee. In other words, they rcpresented a common
denominator of differcnt systems of law, and in his opinion had worked foirly
well. 4s they formed one of the few precedents available to the Committee; it
scemed to him that it would be wise for tlic Committes Lo use them a8 a basis for

its draft,

L5, Articles 41 4 and 41 G in the United States proposal contained in substance
the provisions that article 36 and the United States amendment thereto sought to
presceriba, and in his opinion both of the latter could be deleted, as the French

1) ./CN.4/5, pages 96 and 97,
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representative's objection to the deleticn of article 56 could be overcome by
the adoption of the former articles, He proposed, therefore, that article 36
and the United States amendment thereto be rejected.

L6, 1In making thot proposal, he did not prejudge the issues whether articles
41 A and LY G should be adopted, or whether the court should frame its own

rulos of procedure.

47, Mr, LIANG, Secretary to the Committee, pointed out that article 41 A,
while conferring powers upon the court to summon witnesses ete,, didlnot answer
the question whether the court would be free to decide whether witnessos for thé
prosecution and for the defence should or should not be cclled, In other words,
article 36 of the Secretariat!s draft and the United States text for article 41 .
couid both be adopted without their overlapping., It secemed to him that the
Committee must decide the question set by the second clause of the first

sentence of article 36,

48, Mr, JONiS (Unitod Kingdom) said that the discussion had so far contred
solely on whether:the physichl prescnce of withesses could be ensurad a2t the
tricl, No mention had bcoen mads of the prciiminary hearing, at which stage, it
seemed to him, the prosecution witnesses would normally give an underteking that
they would anpenr when czlled at the trial, He had interpreted the second clause
of the first sentence of articls 36 as meaning that the trial court was free to
decide whethor those prosccution witnassses should be summoned before it or not.
Thus, if, on perusing the rccords of the preliminary trial, it found that a
certain prosccution witness had produced evidence thet was of no value, it would

not need to swmon him,

49, Mr. MIKTOS (United States of snewica) thought that the Scerctary had
not given due consideration to parcgraphs (a) and (b) of article 41 G of the
United States proposecl, which specifically empowered the court to confine the
trial to an expeditious hecaring of the issues, to tcke neasures to prevent action
cousing unreasoncble deley, and to rule out irrelevant issues and evidence, If

those powers were conferred upon the court it could presumably achieve the ends



AJACLB/SR.YT
,page 13

L]

sought by article 36, The lotter were, however, far from clear, as the United
Kingdon representativets ihterpretation indicated. To him it seened that if the
first sentence of article 36 of the Secretariatt!s draft were adopted, the court
could prevent the dofence from producing whatever witnesses it wished to produce.
_If thet indeed were the meaning, his delegetion could in no circumstances support
such a provision, for it ran counter to all the principles of law the United
Stotos of hmerice believed in. In order that the stetute should be made
accoptabls to as many Stotes as possible, the first éentencerf article 36
should be deleted. With regard to the objection that it énshrined principles

of law accepted by continental States, he obscrved that both the Netherlands and
Danish representatives were prepored to reject it. 1In those circumstances, he
felt that the French representative might find it possible to withdraw his
objections,

50. The CHATIRMIN said that it would be preferable to take separate votes
on the three sentences of article 36, He thereforc put to the vote the first
sentence of article 36 of the Scercteriat!s draft, (/4/iC.48/1),

. The Commlttee rejected the first sentence of articl: 36 by 8 votes to 2,
with 3 abstentions, ‘

The Coumittee rejected the seccond sentence of article 36 by 7 votes to 3,
with 3 abstentions,

The Committes rejected the third scntence of article 36 by 6 votes to 2,
with 1 abatention,

51, Mr, JONES (United Kingdom), expleining his vote, said that although he
had voted in favour of the rejection of the secoml sentence of article 36, he did
not oppose the principlo laid dovm therein,

52, The CHAIRM/N pointed out that the principle could be re-introduced at
a later stage of the Comiittee's work, '
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Article 37 of annex II (A/AC.L8/1)

53, Mr, SORINSEN (Denmark), Rapporteur, said that the question raised in
article 37 was entirely !iifterent from the other procedural questions so far
examined. The problem of the competence of the court to deal with civil claims
" had already arisen when the question of the court!s competence to try legal
entities had been di;cussed.l) It had been agreed that as far as criminal
responsibility was concerncd only indi;riduals could bs tried, but the French
representative had polnted out that civil cleims might be made, and that the
possibility could be envisaged of a State becoming a partie civile to a case,
No décision had been reached, however, regarding the question of civil claims,

The French representative had now submitted an amendment to article 37
(4/AC.148/1.12), which should bz considered in conjunction with the Secrctariatis
text. There was also a United States proposal (A/AC.48/L.9) that article 37 be
deleted, |

The meeting rose a2t 5 p.m.

1) Summary Record of the 9th meeting (A/AC.48/SR.9), paragraphs 69 to 95.





