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PROCJia)ijR~ OF aN IN'l'E~m.tI.TlOOL CRIMINAL COURT:

Chapter HI of ann~x 11 to the Secrotary-General1s mem.oramum.' (continued)
(f./AC.48!l, A!AC,,48/L.9, A/AC.48/L.J:»·

1. The CHJUllM1\N iIIY'ited the CollJllittee to .examine the proposal made by

the Netherlands representative at the 16th meeting for· an additional m1n:hm.Dl- .
guarantee of fair trial worded as follows:

"If so requested by the accused, the Court shall assist the aecu-sod
in obt.aining evidence pertinent to the issues involved. Ill) . ~

2. 1-1r. de LACH.i.1.~ (France) said that he preferred the procedure for

summoning witnesses.1aid down in article 36 of annex 11 in the Socretar,y-Goneralls

memorandum.

3i1 HIJ was opposed to article 36 in the United states proposal (A/AC.48/L.9) not

because he felt bounrl to defend a. procedural rule which applied in continental. . -
law but on substantive grounds.

4. According to United States criminal procedure only the parties W~N entitled

to s\urunon and question witnesses, the sole task of the judgo being to disallow

questions o~ statoments extraneous to the caSd. But under the continental system,

it was the judge \'Ibo called witnesses, although he did so fran a list previousq

propared by the parties D and from which he could rlJmove names which he deemed to

be unnecessary. It was also the judge who questioned the witnessee at the request

of the parties. There was therefore no great difference blJtween the twa syst~

e:;::ccpt in f:"lrm. However tl1e continer:tal system did givo the court the right to

00.11 witness.;l6 or experts whose names had not been listed by tho parties to the

cnsc.

5. As th.::l reprosente.tivc of Uruguay had pointed out at the previous meeting2),

it would appear to be very important to leave tho court frue to collect certain

evidence not voluntarily 9roduccd by the parties.

1) SvO Summer,y Rocord of the 16th meeting (A/hC.4S/SR.16), par~graph 76.
2) ~,pnr:lgraphs 64 to 66.
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6. While the task of the judg~ in a civil casu was to arbitrate as an

onlooker between the parties j continental law allowed the jUdge to call witnesses

or experts in criminal cnses. It would be advisable to grant the judge the same

ri6ht on the int.ernational plane, since the parties might deliberately withhold

certain evidence from him. Oi'1ing to the political nature of a caSe. The

continental system whereby the judge called witnesses, either at the request of

the parties' ':>l' on his own initiative, therefore had a real advanta,c:;e.

7. The adoption of article ~6 in annex 11, which accepted that system, would

rO::l0ve the need for the o.d.ditional safoguard suggested by the Netherlands

repruGentative.

S. Mr. JON..::S (United h.+~dom) thout,;ht thc:..t urticl-J 36 of annex 11 to the

Secretary-GeneralIs memorandum was germane to the issue raised b~' the Netherlands

proposal. It saemed to him that the first sentence of that article was

irrolevant, as the investiga_ting authority or board of enquiry to be set up would

summon and hear the prosecution witnesses, and those witnosses W~l1d automatically

be heard by the trial court. As for the second part of that article, it was the

inherGnt prerogative of any court to call for any evidence it required to clarify

any point e.rising during the trial. That part also seemed superfluous.

9. The CH~IruM~ thought that the Netherlands proposal was intended to

covor a situation whore ~n accused person was unable to procure evidence,

porhaps becaus.;l h~ was not fully awc:i.re of Ylhat such evidence consisted, or of

whore it was to be found. If the proposal were adopted, the court would be

empo"Tt:lrcd to ordiJr inv<Jstigc.tions with a vic"r to enabling such evidence to

be brou~ht bofore it.

10. Mr. ROLING (Netherlands) pointed out thc:.t his proposal related not

only to witnesses Md experts, but alse- to documents. Provision had been malie in

the Tokyo Ch~rtor for the Tribunal to give such aid us an accused might require,

upon his making applicc:.tion in· vlriting for th..: production of specified witnesses
/

or documents. But thoro had beer~ no provision whereby the accused could obtain

assistance in his search for pcrtin~nt evidence. A case had occurrGd at Tokyo
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in which a request for an investigation of the type referred to by the Chairman,

and which he would describe as ~ lIfishing expeditionll had be:en rejected, in his

(Mr. R15ling 1s) opinion unfairly. He f\:}lt, therofore, that the court should in

all cir~~tances assist the accused, upon his requ~st; special circumst~nces

,.,
roquirad special provisions, and the provision he proposed, while unnecessary in

-national crimin~l p~ocodures, was nccessa~ in internationalcr.iminal procedure,

11, Mr. JONES (United Kingdom) thought thd the pol'/ors of tiny criJll.nal

court could not go farth0r than onsurinr, that all fccilities W0re mado available

to the accused, to give him reasonable access to any dOCUl'1CIits he rni.;';ht roquire

to prepare his case. Beyond lay the re<'.lm of policy, where gov(:rnl'nonts were

entitled to refuse to produce docum0nts for v~rious rdnsons. The Netherlands

proposal did not constitute ml innovation in crim1ncl la'tj, for criminal cc-ses \'IJro

cortainly kno~m in which a request by the accused for permission to ox~~ino

docum·.nts was refusvd for roasons of policy~~ for example in official secr<::ts cnsas.

In such cases the fincl. decision lay outside the court,

12. Mr. W~;NG (China) found the N~thcrlands proposal oxccll~nt, but thought it

would prove difficult to put into practice., 'rho interMtional criminal court would

obviously not be in a position to compel gov..;rnm~mts to produce documents, wh..;reas

the Tokyo and Nuremberg Tribunals had had at their disposal the means of com.manding

that documents be produced. He agr0ed with the United Kingdom representative

that tho powors of the court in that rospuct would necessarily be limitud.

13. Mr. MAKTOS (United St6.tcs of ]un-..;rica.) likewise approved: of the idaa

umcrly:i.ng the N~thcrlands proposrJ., but considared thnt its language W.:lS too

vague, inasmuch cos it c-onfused the separate qut3stions of what the court could do,

and wha.t obligations were "to be imposed upon governments. In his view, either

the proposal should bE.. fr:::'.l!l(;d more precisely, perhaps by the Drafting SUb-Cornmittce,

or the whole problem should. be left for settlement by future conventions. hS

it stood, he could not vote fop the proposal.

14. Mr. R~LING (Notherlands) said that the court could only bo ~alled upon

to e.ssist the r.ccused to the extent of its ability to do so. Obviously thertJ



A/AC,48/SR,17
page 6

would be l1m1ts to the court's powers in that rusptlct; but there would be a

greater chance of evidence being obtained from governments if the court were to

ask for it. The accused himself wou,ld clell.r~ have little weight in meking such

a request of a government, whereas the court would be a body of some prestige

and authority•.

15, Mr. Mh.KTOS (Uni~ed Statos of Amarica) said that in the light of the

Netherlands representative's explanation, he was pr~pared to agree to his proposal,

on the understanding that no obligation would be imposed on states to produce

evidence if; for reasons of policy" thdY did not. wish to do so.

16, Mr. de LACHAR..'Ujlia: (Frcnce) appreciated the Nuth>Jr1ands representative' B

concorn. The court must, of course, give the defenc~ the assistanc~ it needed

for collecting all the necessary evidence. However, article 36 in annex II

appeared to cover all requirements" Under the terms of that r.rtic1e, the court

could have any evidence collected, either at the roqucst of the accused or oven

of its own motion. Since, in addition, the court was obviously bound. to collect

all tHe evidence required to arrive at the truth, the Conanitt,ee could well approve

that article.

17. Mr. RCLING (Netherlands) scidi;hat the experience of the Tokyo Trib\m<'ll

had i1tn.de it clear that Q. provision such as article 36 of the Secretnriat draft

was insufficient, for a court could in that dvent refuso to assist an accused

purson on the ground that it was not its business to do so. His proposCll. defined

tho obligo.tion of the court more clearly thl".n did article 36; the French

representative's arg"JIllent might be theoretically true, but in practicIJ the position

'm'.3 otherwise. He therefore maintained hiB proposal.

18, The CHilIRM,'..N callod for Do vote on the Netherlands propos~l, which if
f

ndopted, would be added to' the Committee's list of the fundamental safeguards

of the a.ccused' s right to a. fcd.r trial,

IThe Committee lldoptcd the NIJthor1<.1.l'ld.s propdsal by 9 votes to none. with

!i abstontions,
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19. The' CHAIJ1"'l1N said that the Netherlands proposal would be referred to

the Drafting Sub-Commit tee.

20. Mr. AMADO (Brazil) pointing out that he had abstained from voting

because ha had not been present during the.discussion, said that his delegation

novertholese supported the Neth~rlnnds representative's thesis.

21, The CHrtnu~~ invited the Committee to resume its discussion of article

36 of annex II to the SecNtary-G".;n'·Jral l s Tll0morandum (A/AC.W3/l), and the United

states ~ondment (Ji.!f..C.4S/L.9) to it.

?.2. Mr. M.:J(TOS (United Stc.tes of l&1llorica) sdd that his dcl.Je,c:J.tion did not

soale to Nplace any part of article 36' of annex II, but fi1"rc4'" t? add an

intro~lctory sentence. He proposed that the Conmittee first vote on his amen~Jent.

\1hen that had been disposod of, the Secret~rint's taxt rlieht be considered,

preferc.bly in three JX!.rts: first p the first clause of the first sentol1cc; second,

the second clause of the first sentence; Instly, the remainder of the article •
.'

23. Mr. ROLING (Netherbnds) said that if the Committee embc.rked upon-a

discursion of dr;)te..ils of criminal procedure it "'Ould have so Jmlch work to do that

it would be unable to complete the dr;:li't st~t"lte. In his view, procedural matters

should be left to th~ interP~tional criminal court its~1f, and the Conmittee

should restrict itself to the elaboration of the fundantcntcl principles of a

fcir trial. He proposed there~ore th~t the Co~ittee take no action, either on

article 36 of the Socretariat's dr~t or on the United states ~~endn~nt thereto.

24. Mr. vL.NG (Chim) suggested th~t the words "and witnesses" be inserted

after the 'Word "evidence" in the first lino of thu United States runendment.

25. Mr. M.~KTOS (United St.-.tes of lunerico.), while hc..ving no objection to

the Chinese a.I!1endl!lent, felt that the \'lord "evidence" itself included .....d.tnessos.

26. His del()g~tion ho,d subr.titted its arnenc:mcnt to r.rticle 3-6 of annex II on the

ground tha~ it was essentic.l to :D{:!ltion the fund<:!r.1imtnl rights of the prosecution

and of the defence. Those rights wurc not n question of procudure, but weru
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guarantees ot a fair. trinl to the accus~d. He could not agree" therefore, with

the Netherlands ~epresent~tive that no action need'be taken on hie amendment,

he wes prepared, howovor, to nsree. tlmt the idea.s,expressed in it to be included

among the fundamental principles dro.wn up by the Committee.

.. '
27. Mr. de IJLCHAi~lIERE (France) re-afi'irmed his. preferenci3 for article 36

of the Secretaria.t' s text wnich. .followed the custolIk'\ry procedure of con~inent~l

lmf, to the Unitl3d States cmen~llU'Jnt, which was based on hnglo-Saxon procudure,

Mr. COHN (Israel) pointed out thct the Cau1mittec had ~ready decided

accused should have the right to cross-examine ~d question any
,

witnesses, within certain limits, The United states amundmont, however, would

give the prosecution the same rights. The questions that arose" therefore, were

whether thk~t part of the Unit~d status amendment concarning the accused was not

euperflu"OUs, nnd Whether tho rights of the prosecution shoUld be deut with at

the present stage of the qiscussion.

29. Mt', SORENS.J1l (Donmark) I Rapportuur, thought thet the constituent ports

of e.rticle 36 in annex 1I· had already been disposed ot separntely, 50 that the

question at present bGi'oro the COIlmlittae was no longer one of a tuir trial. In

those ~;~cumstancos, it seemed to him that the Netherlands repraGentativels

proposal could bo accepted and procedural dete.ils left to the court to detennine •.
;30, The mI1~Irot:.N pointed out that if it ware tiocidlld to lell.VO procedural

dotcils to the 0 )urt and to' omit article .36 from the draft statuto, the question

would than arise whother the Committee shoUld take a decision or not regarding

tl,1e antithesis between continentt'~ and Anglo-8oxon law brought out by the French

!'Qpr~aentll.tive•

.31. Mr. R<5LING (Neth~rlands) said that it eoemad to him thnt it the

COl!unittae decided to adopt' his propoaa.l, the following provision ,.rould. have to be

inserted:
I'

liThe Court shall have the right to prevent any abuse ol the afore-mentioned

rights ll •
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.32. A Jist of the fundcmuntrJ. principles of a fair'tria.l would havo to be

in'JortGd in the' c.raft stlltute, .and the prov:.sion hl.l no\'I suggested would permit

the court to rule ~lt irrcl~vant issuus •

.3.3. The CHAIRNU'~ felt tha.t such a provision "Ins un~cessary, as its effect

\'lould S<}t)r.l to be to take Downy from the accu:>dd \'Iith one h~.nd what had bc3t)n given

to him ,;ith the other•

.34. Mr o COHK (Israel) agreed that article .36 of tho Secretariat1s draft and

the U~ted Stat-3s amendment thereto were .superfluous, although some st:.ch clau.se as

article 41 G proposed by th~ United states delegation would be necess~ry•

.35, Hr~ ROLING (Nethorlrolds) replying to the Chairmrol t s criticism of his

proposed additionil provision, pointed out tbnt unless it wore adopted the

gua.r:\nt<.JEls giY"m to the accused mipht be intt~rprot~d as b..:inC llbsoluto. Horeover,

if it "[,lre D.doptt.Jd, tho1re \'1Ould be no m~ed to discuss e.rticle 41 G in the United

States prop08~1 (~/ACo48/L.9). However, if it were felt thct it w~s not the

time to consido~ his ~nendn~nt, he wouln not press it •

.36, 1·11". Mlili:TOS (United States of America) was prc!,<:'.rcd .to withdrmr his

runcndmont 'to l'.rticle .36, on the understanding t,hat the rights it (!,RVI;J to the

D.ccused >lOuld bE.' maintainod. \lith roge..rd. to tho rights of the prosecution, he

''Iould later subl'lit Cl. proposal to COV0r tha prost:cution l s right to present

evidunco, to cress-examino witnesses and to inspect docUL1onts ~nd other evidence.

Hc did, hO'.'1'3'I.)r J• i:1si.st that the socond clau3e of the scco::ld scntenco of

article ,36 in mmux II, that W<.LS, the words lIeven of its own motionll should be

deleted, ~ti thoy W0ra contr~ry to hi~ countryts concept of cri~n<:'.l proce~ure•

.37~ Mr~ do Lt~CH.\RRrEaE (France) considered the provision of article .36 of

the.Sec:etariatls draft which ~nabled the court to summon witnesses, whether at

the req\lost of the ~,rtios or of its own ~otion, to be moat useful, That

proVision, which wr'.S a ft:l.:'.ture of continuntvl leenl syster,ls, I:lnd13 it possible to

compel the nppee..ranc.=: of thu witnesses sununonad. HaV'ing been cited b;)r tht:3 court,

\'1hich "r.:lrJ Co pt'.bl:i.c authority, they wor0 subject in principle to pvnaUies for non­

cOli1plii1.n·Ju"
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,38. Under international law, the'impoai': ion of penalties scarcely seemed

poss~ble·. HO\'lever, there wr.S reason to feel that witnesses would comply more

rondily with a summons issued by on intE..rnc.tionnl tribunal than with one issued

by the parties.

39. The CHi~IRN ..".N, expla;tni.ng the Anglo-Saxon system of law, s nid thc.t if the

prosecution or the defence \1<:'.S unable to induce a witness to appec.r, it could

request the court to issue a subpoenn. The witncss would then be compelled to

make an appearance" just as much as if the court had stmunoned him in the first

instance. In otht3r 'Words, the court had the .inherent powcr to summon II witness

at the request of either party•. Iii I;dght well be considered thc.t there should

be n specific provision conferring such powur on an internationnl criminal court.

40. Mr. de L·.CH4.RRURE (France) scid that the ChainnM's oxplmw.tions

ShO\'led that the two systl3mB could produce very similllr results. Undur the

continuntal system, the parties subnittt.>d a list of \dtnesses to the court, and

tho latter sU:lUnoned -those w.:'.nted. Under the Anglo-Saxon system, it was the.
~rtics themse1vos who sWjlmoned witnesses.' In the evc~t (:)f any of them ftiling

to appec:a..r, a subpoeM, issued by the court at the reque~t of the pnrty c,'nc .';'1 ,i).,

mad..: it possiblu to compel the recclci+.rnnt ....litness to attend. Thnt procedure

implied recognition of the pollor of the court with ~Qgnrd to th0 henring of

witness<)s, and the Anglo-Saxon systum coincided with the contin..:ntnl system in

thnt respect. It could be said, therefore, that the ~~rties w~re in both cases

o.ble"more or 1es1, to ensure tho nttend~nce of the desired witnesses.

41. Furthormore, the option allowed to the court unddr contincntv.l law to refuse

to hear certnin ,-ri.tncssee V,Jrv closely ~!Sf3"!bl~d tp=> ri""~ht gr.:-.nt<.:d to the cou;t

under i~lo-Saxon law of announcing that n particular question would not be put,

or thnt a particular statement ''lould be cut short. In practice, United states

judges seomed to be much stricter about uvidence which was ~ot r~ldvant to the

actual Bubstance of tho cnse, and he could considdr 'lly cireumscrib~ thu giving

of evidence by his USu of "objection dis<\llowedll or lIobjoction 5ustttl.ned". On

the other hand, in countries ilku France",where the continuntal system of law
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ob'kined, the tendency wes to give witnesses a freer hnnd to enlarge on points

less directly connected with-the case.

42. It could be concluded from that analysis that the two syatems had very much

in common. The one granted the court discrction~P9Wersenabling it to reject

\dtnesses, ~hercas t~e other enab1~ the court to reject evidence, o~ parts of it,
which wore not strictly relevant to the i~sue before the court.

43. Ncvortheless., the possibility of rejecting certain witnesses seente~

particularly useful in inte~tional trials, as it would e~ble the jUdge to turn

down requests submitted in too great numb'3rs or unfair req,uests such" as the summon­

ing of Heads of states or leading personalities. Since the judge was "being given'

the immense power of determining the guilt of the accused and passing sentence,

why should he not be trusted with powers to reject certain witnesses?

44. l.fr. SORENSEN (Denma.rk) drew.the attention of the Cor.mdttclJ to articles

41 A end 41 G of the Unitod Stetas amendments (A/AC.4S/L.9), ~hich6eemed to

him to be germe.ne to the discussion of.whether article 36 and the United States

amendment thcroto should or should not be deleted. Articles 41 A and 41 G were

nearly identicnl "i.th articles 17 a.-,d la of the London Agremnent regarding the
1)Nuremberg Charter; the articles of the London AgreQ~unt had b~cn drnfted as a

result of a process of compromise not dissimilar from that which wns boing

undertl'.kun by the Committee. In other \'10rd~, they represented a common

denominator of different systems 01' law, and in his opinion hed wor-ked fcirly

well. l..s they fomed one of the few precedents available to the Committee, it

scot~Qd to him th.:lt it would' be wise for tll-J Conunitted tu use them as a basis for

its draft.

45. Articles 41 A and 41 G in the United States proposal contained in substance

the provisions thct article 36 and the United States ~~endment thereto sought to

proscribo, and in his opinion both of th~ latter could be deleted, as the Fronch

1) :./CN.4/5~ pages 96 and 97.
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representative's objection to the deleticn of article 36 could be overcome by

the adoption of the form~r articles. He proposed, therefore, that article 36
nnd the United States amendment thereto be rejected.

46. In making th~t proposal, he did not prejudge thu issues whether articles

41 f~ and 41 G should be adopted, or \'Ihethor the court should frame its own

ru10s of procedure~

47. Mr. LIANG, Secretary to the Cor.unittee, pointed out that article 41 A,

\'/bi1e conferring powers upon the court to summon witnesses etc., did not answer
I

the question whether the court would be free to decide whether witnessos for the

proaecut~on and for the defence should or should not be c~lod. In oth~r words,

article 36 of the Secreteri""t1s draft and the United States text for article 41 .~

could both be adopted without their overlapping. It seeJ:lcd to him that the

Co~w~ttec rnll3t decide the question set by the second clause of the first

sentencu of article 36.

4S. Mr. JON.3S (Unitod K-ingdom) said that tho discussion had 80 far cuntred

solely on whether the physical pruscnce of witnesses could be ensured at the

tril'.l. No mention had b,;;en mada of tho prvliminnry hearing, r>.t \'lhich stage, it

seemed to.him, the prosecution witnesses would non~~ly giv0 an undertaking that

they would a!1ptlnr when called. et the trial. He had intcrpi'eted the second clause

of the first sentence of artic1.J 36 as menninc tha.t the trial court w.::s frtJ.J to

decide whether those prosecution witnasses should be swmloned before it or not.

Thus, if, o~ perusing the r0cords of the pr~lindnary tri~l, it found that ~

certain prosecution witness had produc~d evidence thct w~s of no vnlue, it would

not need to SUT-JOlon him.

49. Mr. MJ~KTOS (United str>.t..:s of ~·ul~!;ic~) thought that the SOCNtary had

not given due consideration to par~grnphs (a) and (b) of article 41 G of the

Unit~d Stntes propos~, which specifically empowered the court to confine the

trial to en expt3ditious hearing of the issues, to take na~suras to prevent action

CL'.using unreasonable dI31~, and to Irl.11e out irr;Jlevc.nt issuos cnd evidence. If

those pm'lars wcro conferl-ed upon the court it could prestUllllbly achieve the ends
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sought by article 36. The 1l'.ttcr werc, however, far from clear, as the United

lCingdom representative t s interpretn.tion indicated. To him it seel.1ed thc.t if the

first sentence of article 36 of the Secretariat I s draft were adoptod, the court

could prevent the defence from producing whatever witnessos it wished to produce.

If that indeed were the me,~ng, his delog~tion could in no circumstances support
. .

such n provision, for it ran counter to all the principles of law the United

Sttltes of Americl'. believed in. III order thl'.t the str.tute should be made

o.cceptabl:3 to as many St<~te5 as possiblt:;, the first sentence of L'.rtic1e 36

should be deleted. vlith regard to the obj ection that it enshrined principles

of law accepted by continentnl States, ho obs~rved thnt both the N~therlands am

Dtmish :representatives were prepnred to reject it. In those circwnstances, he

f~lt that the French representn.tive might find it possible to withdr£1.w his

objections"

50. The CHAIRM:.N SC'icl that it would be preferable to tD.ke sepD.rD.te votes

on the three sentences of article 36. He thE;:reforc put to the vote the first

senyence of c.rticle 36 of the Socr0tcriD.t f s drcft, (~/~C.48/l).

The Committee rejected the first sentence of erticl~ 36 by 8 votes to 2,

~!iJl) .. abstentions.

The Conmdttee rejected the second sentence of D.rticle.36 by 7 votes to 3.

with :3 abstentions.

The Committee reject~d the third scntenc~ of article 36 by 6 votes to 2,

with 1 abstention.

51. Mr. JCifli:S (United Kingdor:i) I expllUning his vote, acid that although he

had vo·ted in favour of the rejqction of the seoorrl sentence of llI'ticle 36, he did

not oppose the principlo lnid dmffi therein.

52. The CH;~IRYJ1Jl pointed out tha.t the principle could be re-introduced at

ll. lntur stage. of the Cor.n.dttoe1s )lark.
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53, Mr. SORi2J8l!1l (~el1JIia~k) I Rapporteur l 8aid that the question rai8.!d in

article 37 was entirely different fran the other procedural questions so tar

examined. The problem ot the competence ot the court to deal with civil cla1Ju

. had already arisen when the question of the court I s competence to try legal

entities had been discussed.1) It had been agreed that as far as criminal

responsibility was concerned only imividuals could ba tried l b,ut the French •

representative had pointed out that civil claims mi~ht be made, and that the

possibility could be envisa.ged of a State becoming a partie civile to a case.

No decision had been reached, .ho,.,revar, regarding the question of civil claims.

The French representative had now submitted an alIldndmdllt to article 37

U~/AC.48/L.12), which should be considered in conjunction with the SecNtaria.t's

tuxt. There was also a United Sta~es proposal (A/AC.48/L.9) that article 37 be

deleted.

The medting rose at 5 p.m•

.'

1) Summary Record of the 9th maeting (A/AC ..48/SR.9) I paragraphs 69 to 95.




