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It PROCEDURE OF AN INTERNATIONAL CRnrrNAL COURT:

Chapter III of annex II to the Seeretary-General's memorandum (continued)
("../AC.48/l, !./ftC.48/L.8, A/AC.4S/L.9)

Esta.blishment of a. procura.tor-~eneral

1. The CH;i.IRMAtf asked the'Committee to continue its disc11Ssion on the

Israeli proposal for the establishment of a United Na.tions procurator general

(VAC.48/L.8) •

2. Mr. SOOENSEN (Derunark) said that the ideal envisaged by the Israeli

representative of a fair-minded and impartial public prosecuto~, whose sole

endeavour it would be to ensure that the guilty should be convicted and the

innocent cleared of any imputation of guilt, was extremely impreeeive, and

corresponded to the Danish idea of a prosecutbr. As a practical proposition,

howover, the amendment failed to take into account the tact that in crianinal

jurisdiction international conditions were very diffurent from national conditions.

It was a commonplace that international development was far less advanced than

national development. The Committee had earlier recognized. that an intemational

criminal court might not have much to do for,long periods at e. time, and the
,

question acoordingly arose whether it would be necessary for it to have such

~e!'!l'.anent machinery as was implied by the appointment of a procurator general.

In his view, it would be preferable to seek other methods of achi~ the same

object.

:3. The implication of article 34 in annex 11 to the Secretary-General' 8.
memora.ndum (h/l.C .48/1) was that the complainant, whether a United Nations organ

or a. State, should appoint an ad h2.2. prosecutor. There wa" no reason to assume

that such a prosecutor would be far removed from the ideal postulated by the

Israeli representative 0 He would be appointed ad h2.2. only in as much as he would

have a case to prosecute before the international criminal court; for he would

probably have done the 6~e kind of work in his own country, and might well be an

attorney general or some such person whose functiOlls corresponded. exactly to what

the Israeli amendment soul,ht to gua.rantee. Merely t~ appoint .e. permanent
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prosecutor would not necessarily ensure the element of restraint emphasized by

the Israeli representative. It the permanent prosecutor were to find himsEi f

without anything to do for a period of months, or even years, he -ight well

become as anxious to secure a conviction as any ad hoc proeecuto~.

4. Denmark, like other countries. had been attempting to put a brake on the

multiplication of United Nations organs, and it would vieW at least with concern

the creation of any new machinery where alternative methods were aYailable. It
would thus approve of the establishment of an international.cr1m1nal court, but

hardly of the creation of 'a permanent prosecutine; authority. In any case, the

eonception of an ~ ~ prosecuting authority was not foreign to legal theory.

In most countries" the criminal procedure in the early stage of the development

ot legal institutions had been that the V1Ctim of an offence himself brought a

complaint before the court; the public prosecutor appeared only at a relatively

late stage in develofment. Such an analogy was obviollsly imperfect, but he

thought that it would be no anachronism if, at the present early stage of

international criminal jurisdiction, a prosecuting authority were appointed ~ b2£
. instead of on a permanent basis. In his own count17" even at its present stage of

development" prosecutors were appointed ~ h2£ for important cases. as, for example"

the impeachment by Parliament of a high official committing an offence in the

execution of his duties. The type of case that would come before an int.ernational

criminal court would resemble such an impeachment, and an ~ h2£ prosecutor would

be as suitable as, if not more suitable than" a permanent prosecuting officer.

5. For the reasons he had outlined, he opposed the Israeli proposal. It seemed

to him that article 34 of annex 11, or a similar provision" would be adeque':.e; the

wording might be ch6.nged, if required..

6. Replying to points raised by the CHAIRMAN, he said that the question :>f whether

an ad hoc prosecutor should be chosen by the international criminal court would

not arise if his view was accepted, as either a United Nations organ or a State

would appoint the prosecutor, according to the decision reached regarding the

bodies empowered to bring ca.ses '.Jefore th.; court 9 He had no strong views on

whether deputies should be 8t'pointed; that problem could be left either to the

•
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State or the United Nations organ. With regard to the suggestion in the last

paragraph of article 1 o~ the Israeli amendment, the question of an asslsting

off~cer appointed by the State concerned to assist the United Nations procurator

general wouia not arise if the State were to appoint a prosecutor. If it were

decided that a United Nations organ should appoint the prosecutor, however, such a

suggestion might well be adopted.

7. Mr. ROLING (Netherlands) felt that the Israeli proposal, while excellent

for a national court, would not be feasible for an international one. A permanent

public prosecutor for the international crirn:'~nal court would nave an extremely high ,

standing, and would obviously have to be paid a considerable salary, but for long

periods he uight have no work to do. In a new international field like that of

criminal law, the assumption should not be made that a permanent officer of the,
court would use the same traditional procedures as he would in a given St3.te.

The great danger, however, lay in the tremendous power that it was proposed to

give to a permnnent prosecuting authority.

8. The Israeli rep'resentative had said that if the General Assembly decided to

bring an individual before the court for trial, the procurat0r general would

ha.ve the power to decide not to commit that individual for tria.l- l ) In other words,

one person would be in ~ position to oppose the declared opinion of the sixty nations
forming the United Nations. No one person was fit to bear the burden of acting. . .
co~te~ to world opinion on the mere ground of inadequate evidence or undesirability

of committal. Moreover, a permanent procurator general would always be a national

of some State" with his own specil.l.1 loyalties and with views necessarily biassed

~n certain respects. Cases could easily be visualized in which it would not be

possible to have absolute confidence in his attitude.

1) Summary Rec.ord of the 13th meeting (:/AC,48/SR.L') paragraph 71.
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9. For those reasons, he agreed with the Danish representative that the

appointment of a pennanent prosecuting author1tywuld be undesirable. An

~ b2e. prosecutor would be all that was required, and his job would be solely

to prosecute; the intematj,onal criminal court would apply' the law.

10. Replying to points rai!:ed by the CHAIRMAN, he said that an ad h22. prosecutor I

if appointed by a United Nations organ, could decide whether or not to appoint

deputies. The appointment by the State concerned of a qualified legal officer

to assist the prosecutor seemed to him to be only a minor procedural detail, but

if the Committee decided 1n favour of a perman~nt prosecutibl authority, he agr~ed

that a State ~hould have the right to appoint one.

11. Mr. MAKTOS (United States of America) I dea.ling with the objections to

a perfuanent prosecuting authority, said that the question of the scale of emolument~

of such a person was not of great importance, as it would presumably be met out of

contributions from sll the sixty Member States ot the United Nations. It it

was a vali,d objection that a p~rmanent pro~ecutor might have no work to do for

long p.eriod8j there .was the equally ·valid objection to an ~ !!2g, prosecutor that,

1£ he should be appointed b,y General Assembly resolution, a case might be brought

before/the court when the General Assembly was not sitting, so that it would be

impossible to appoint the ad hoc prosecutor until the General Assembly was in
•• • -- I

session, possibly months later. Again, it was against the principles of national

law that the complainant should also be the prosecutor; in his view, a prosecutor

should always be a neutral person.

12. With regard to the claim that a permanent prosecutor }fould have power to

over.rule a decision of the General Assembly, he felt that no person of the standing

contemplat~ in the propose! \«>uld attempt to go aga~st such a decision. The

members of the International Law Comasion, for example regarded the mandate of

the General Assembly as binding, and had a.t no time considered the question of. ,.

whether it should, or could, be disregarded.

•
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13. I Considering the question aiS a whole, he felt that eo pennanent prosecuting

authority would be prefera~le, in that it would ens~recontinuity of of~ice

B;l1d a greater interest in the court than that which would be shown by an !! hoc

prosecutor. He felt, however, that a pennanent prosecutor might well be choseD,

not by the court itself, al5 '\ihe Israeli .delegation proposed, but by the Secret&17­

General of the United Nations.

14. Replying. to a point raised by the CHAIRMAN, he said that prolecuting authoritY'

appointed by a State would obviously not be impartial. The objection of the
I

Netherlands repre~entative ~hat a permronent public prosecutor might be ~iass&d

coUld be met if it were decided, as in the case of the judges of the court itself,
•that if the public prosecutor were in any way intorested in a case he should not

prosecute. In such a case the ~l3cretary-General, for example., might be asked to

appoint an alternative prosecutor. The Unit.ad Nations ha.d, after all, appoint~d

commissioners with international responsibility over refugees, for exaffiple, and

had had confidence in them.

15. Mr~ WANG (China) pointed out that the Committee had agreed that en

investigating authority should be set up. If it also decided in favour of a

prosecuting authority, it seemed that there would be come duplication of the

screening process. What would be the dividing line between the powers of the

p~secuting"authority and those of the investigating authority?

16. . Mr. PINTO (France) agreed with the United States representative that

it wel5 necessary to set up a pe~~ent prosecuting authority, but added that, in

hi~ opinion, it would be premature to' give the title of United Nations procurator

general to the incumbent of that office. The Committee had not even decided yet

whether the Court was to lle linked with the United Nations.
, --

17. There was,_ h~ever, nothing to prevent the Secretary-General of the United

Nations being asked to appoint a procurator general, whatever the SUbsequent

relations between the court and the United Nations might be.
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18. Mr. PINEYRO CHAIN (Uruguay) c:onsid~red that the question undez: discus'ion; 4 1

could be sur.1l1a.r1zed as follows: who wa. to be responsible tor ~rawing up the

charge, the plaintiff' h1meelf or an impartial authority?

19. Not all domestic legal systems refused to allow the plaintiff to act as. .
prosecutor. In 'Uruguay, the plaintit,f and the prosecutor were, in some CIiimioal,
caees, such a.s prese offences, one 8nd the same pal-son. 'ftlat exceptional

provision of domestic law rn:l.~t be applied on the intemational lne1..

20. Others: following a difterent line or thought, had propolled that .th~ role- ot
the plaintift should be limited to the presentation of the complaint,.am would

l~ave it to a third party to draw up the charge. However" the ~ger8 inherent

in making one man responsible for deciding whether to prosecute or not, had been

very rightly stressed by a number ot representatives. The manifold guarantees

with which the Committee had already decided to aurround the court clearly showed

the necessity tor redoubling p~ecaution~. It woul~, therefore, appear anomaloulI

to allow the institution of international legal proceedinge- to be dependant on

the decision of one man.

21. Should such a course be adopted, it would at least be necessary to provide

a check by stipulating that the opinion of the procur~tor general should not be

tinal. Precedents for such a course were to be found in some danestic legal

systems. In Italy, for instance, the prosecuting authority had always to 'bi heard,

but it.l'l decisions were not conclusive. In tha.t event it would be a question ot
a cumbrous and. purely advisorr institution, which, however useful, wbuld no~ be

indispensable ..

22. For those reasons, he agreed with the representatiyea of Denmark and the

Netherlands that the prosecuting a.uthority should be the agent of the plaintiff•.

If the complaint emana.ted from e United Nation;jj; organ, that organ 3hould appoirlt

the procurator general; j f it wer.e lodged by a State, the procurator general coUld,

in order to avoid the danger of partiality, be appointed through the intermedia17

of the organ of inquiry.

23. In brief J his delegation conl!lidered that the prosecuting authority st.ould be

appointed ~ b,Q£, in each individual case,. by the or~an lodging t}{e Oomplaint.
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24, Mr. COHN (Israel) said that his ·proposa l. (I~/{.Ct48/L.8) was based on

the assumption that the international criminal court would be' a perma..'1ent body;

if it were to be ad hoc, there would obviously be no question of a permanent

p~ose~uting authority. If it were decided that the prosecuting authority should

be ad hoc; he would have no objection to it being appointed by the State concerned.

25. The Committee "Tas endeavouring to :h~tlft a statute establishing an inter­

national criminal court. The court would be international, and wouJ..d therefore

deviate L'1 procedural matters from the practice of national courts. Nevertheless"

it would be a court, and ,a criminal court l not a. United Nations organ vested
, .

'With authority to imprison individuals. In modem'times, courts were institutions

equipped with the machinery of justice} and he submitted that a crimirial court

without a. prosecuting a.uthority wculd not be a COUI·t. The Dn.nish representative

had referred to the development of national criminal procedure relating to

prosecution, and had drawn conclusions di~etrically opposed to those which

he (Hr. Cohn) would dra\ from the same pramises. In the e~rJ.Y' stages !.Jf the

development of criminal legal procedure, the victim bad l.leen the complainant,

~d admittedly sows vestiges of that system remained, but later developments

had tended to take the prosecution out of the hands of the victim and to place

it in the hands of e..'1 impa.rtial outsider: for the victim wa.s primarily i.."1terestecl

in revenge for the hurt suffered, not in upholding justice and thl3 security of

the State. In his view, the'same considerations should apply in the case of an

international criminaJ. court: the prosecution should be in the hands" not of

the victim, but of an impa~tial outsider.

26. The difficulties put for\'1ar.d by the Netherlands representative as an argument

against the establishment of a permanent prosecuting authority all seemed to him

capable of. being solyed, The powers of public prosecutop could 1:e limited by

express provision, although he did nqt think that such limitation would be

necesBa~,~ for he agreed with the United States representative that the person

appointed would necessa:cily be of high moral and intellectucl integrity. Right

of appe1.l could also be gI'anted against a decision of the ~ublic .pros~,;utor, either

to the president of the cOUl't or to one or more judges. In his country a public

prosecutcr, although not appointed nor paid by the court, was neverthel~ss ter,med
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an officer ot the court, and it was incumbent upon him to ensure that the

prosecution was fair and that the defence had full opportunity of conducting its

caBe. While considering that it would be desirable that the procurator general

for an intemational criminal court should be appointed by the court, be had

DO objectioD) if the Comm:1ttae so desired, to his being appointed by the Secretary­

Go=meral ot the United' Nations' or by the, General Assembly. B~t none ot the

objections put forward provided a .ufticient reason for deciding against the

crea.tion ot proper macbinery tor the court, part ot which was .a, penJBnent

proaeCllting authority.

27. .~ to the Netherlan~1 representative!s criticism that the ppointment ot

a procurator general would vest too great an authority in a single individual,

he said that there was no reaeon why, if it were decided that a prosecutifig

authority 'should be esta~lishedJ that authority should not be a body rather than

an individual. It the international criminal court had much work to do, clearly

more than one person would be appointed to proseoute. It a procurator general

was interested in any specific case, another prosecutor could be called upon.

ExpenBe and terminologJ were unimportant details, provided the general principle

ot the1desirability of a prosecuting authority were accepted. He had already

dealt with certain other criticisms in introducing his proposal at the 13th ,meeting

and would not repeat 'thos~ arguments. l ) .

28. The CHAIRHAN said that the first issue .emerging from the d1scut3siCll

ot the Israeli proposal was whether the prosecuting authority should be

permanent or not. He put that question to the Tote.

The Committee ".1ected the proP0l!lal for a permanent, prosecuting authority

bY 7 votes to 4, with 3 abstentions..
.

29. . Mr. KHOSROVANI (Iran) ... explaining his abstention.. said that he was

unable to vote on whether the prosocuting authority should be permanent or not

13th Meeting, (A/AC.48/SR:l13), paragraphs 69-71.
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until a decision had been reached on whether the' international criminal court

. was to be permanent or not.

30. Th~ CHA~\N said that the,next question requiring a decision was

Who should be responsible for appointing the prosecuting authority.

31. On the sliggestion of Mr. R~LmG (Netherlands), he put to the vote the

question whether the complainant should be permitted. to appoint the prosecuting

authority.

The Committee agreed that the complaWant shQuld be sl10wed to appoint the,

J2!:~secuting authority, by 6 votes to 5. with , abstentions.

32, . The CHAIRMAN said that opinion Wa.1 almost equally divided on the

question ot whether the complainant should appoint the prosecuting authority or

not, ' It might be decided ultimately, as the result ot later discussions, that

the pr.osecuting authority should be appLinted. by some agency other tha..W1 the

complainant, He therefore called tor a Yote on whether I it that contingency
. .

arose, the intemational criminal court itself should appoint the prosecuting

auth?rity or not.

, .The CoDlllit/G.ee opposed the appointment of the prosecuting' authority by

the court. ty,}.O Yotes to 1. with ;3 abstentions.

. .

33. Mr. COHN (Ilrael) pointed, out that wher~~~tl1eCommittee had decided

that the prosecuting authority should be appointed ~ ~, it had not yat decided

the preliminary question w~ether there sh.ould or should not be a prosecuting

authority.

34. 'The CHAIRMAN said that article 34 of annex 11 raised that question

by Itating that the prosecution would be in the tomds ot the complainant.

When that article had come up tor discu~.ion, the Israeli representative had
•

put forward his proposal concerning the appointment of a procurator general.

He thought that the Cormnittee should now conlider article 34 and decide whether. ,

the, wording shoUld'be amended. . .
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35. lIr. SOREM)EN (Denmark), Rapport~ur, considered that the Conmittee

had disposed ot the funda~ental question of principle involved in the problem

ot a prosecuting authority. It leemed to him that what was now required

was fonnulation of the Committee' IS decisions in an article for insertion in the
a a. fI

draft statute. He propoeed that that task be entrusted to the Drafting Sub-

Committee, and that in the meantime, the Committee should begin the study ot
article 31 in annex II to the ~ecretar.Y-General'smemorandum.

It was eoagread.

Articles 31 and 32 ot annex II (A/hC.48/1).
;

.'36. Mr. ~~TOS (United States of America) said t~nt article 31 raised

the question in Whale name a case should be brought before the court. In hi'
, .

opinion, it should be brought in the name of the complainant.

It was-so agreed.

The meeting was suspended at 11.20 a.m. and was resumed at 11.39 a.m.

37. Mr. SORENSEN (Denmark), Rapporteur, said that it seemed logical"to

" tollow the. decisions with regard to the screening process, and with regard to

who should deal with the :prosecution by consideration of articles 31 and )2

of, annex 11 to the Secretary-General' s memorandum, since they dealt with the

'question of the tom of the indictment" and the manner in which it should be

prought to the notice of ',he accused. He personally regarded the rules in

articles )1 and 32 aa eatisfactory, subject to possible minor drafting aJ:lendmeJlt,a.

38. . Mr., MtmIR ,(Pakistan) expla~ed that under the law of his countl7 it was

imperatl'V'e that an accused should be informed not only of the tacts constitut1nf:

the crime with which he was charged, but also of the relevant rule of law under

which those facts constituted an offence. With that oonsideration in mind
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he proposed that article 31 be revised to readl

"A case shall be brought betore the court by means, ot an
indictment wliich shall contain a ·succinct account of facts Lam a
statement of the law under which those facts constitute an 'Offence,
and, where the accused has not been present at the proceedings betore
the board ot inqu..i.ry, shall be accompanied' by' a ewmnaI7_ot the evidence
o~al and documentar,v, on W9!ch·the accusation is based ../ The indictment
Ltogether with the SUDIIIB.ry of evidenc~8hall be deposited )11th the
Registry."

39. Mr. COHN (Israel) ~pported the Pakistani proposal that th·e·. indictment.

should contain a statement 01: the law under \1hichthe facta constit,uted an

orfence, but could not agree that it should also contain a s~ry of the

evidence on which the accusation was based. Since the accused would have the

right to be preeent a.t the prelim!nary examination of his ease, the proseoution

should not be obliged, '..n the C'VlElnt of the accused failing to exercise his right

to be so present, to furnisl1 him in .advance withl the documents supporting the

charge, whether in full or in swmnary form.

40. He therefore felt that article 31 should be amended to provide that the

indictment include not only a con~ise statement of the facts constituting the

offence and a reference to the law under which the. accused was charged, but

also the ~ames or witnesses as well as a general description of the cfocument..

to be brought in evidence against him.

4l:. The CHAIRMAN gathered that in essence the Pakistani and ~.raeli

proposals were similar, the difference being that, whereas the former woUld.

include a, summar;y of the evidence on which the charge was baeed, the latter

would merely include the names of witnesses and a general indication of the docu­

ments to which the accused would have access.

42. Mr. CORN (Isra.eli) cCClsidered that the last sentence of article 31 was

superfluous, and could be du\etedo As to article 32, he believed that, since

therE! would be ce~tiriC$\tion by the. investigating authority, the phrasel "atter

due authorization by the co\lrt" could aleo be deleted. Again ll lthile it waa
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undoubtedly essential that the indictment should be brought to the notice ot

the accused, he believed it advisable to· make it cldar in that article that

the trial ot the accused could nvt be opened unless the latter had been given due

notice and had had ample time to prepare h:l.s defence. Such a wordirig as the

following might be adopted I

liThe oourt shall not proceed with the trial unless it is
satisfied that the accused, after servioe upon him of the indictment,
has had sufficient time to prepare his defence."

43. The CHAIRMAN observed that while largely formal amendments had been

proposed to articles 31 and 32, no objection had ~een taken to the fundamental

rules that a case should be brOUght by means of an indiotment and that the

accueed should be informed of the tacta constituting the crime and of the law

under which those tacts constituted that orime.

44. Mr. PINTO (Fr~ce) pointed out that. aOQording to the Israeli representa-

tive's proposal, the ~harge should include a list of witnesses. But article 36

in annex 11 also referred to the hearing of witnesses. It reproduced the terms

,of artiole 32 of the Convantion for the Creation of an International Criminal

Court, opened for signature at Geneva on 16 November 193~), ~n the preparation

of which Mr. Basdevant, the President of the International Court of Juetice, had

taken part, as representative of France.

45. Rather than include in the charge a list of witnesses that might have to be

amended subsequently, it would appear preferable to adhere to the provisions ot

article 36.

46. Mr. ROLING (Netherlands), in support of the point made by the French

representative, recalled how, at the Nuremberg and Tokyo ~ria1s, the prosecution

had frequently t-.:.len unable to present all the documentation and names of witnesses

at the beginning of a ca~e, but had been obliged to continue to collect evidence

during the actual course of the trials. Therefore, it the list of witnesses and

the, description of documents endorsed on the indictment was not to be exclusive

he considered that the indictment should consist only of" statements of the facts

and of the law.

1) See document A/CN.4/7/Rev.l, appendix S.

•
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• _47.'1'he CHAIHMAN believed that the intention behind attaching a liet of

witnesses and doe1~nta to the indictment was that the accused should be afforded
I •

an opportunity of interviewing the witnesses a.nd of examining the documentation
. ,

before the witnesses were summoned to appear at the trial or the evidence was

brought against him in court. On the other hand, he could quite understand the
r

difficulties a prosecutor might encounter in providing the accused with complete. .. .
information during periods of confusion following major wars; Nevertheless,

at some point or other in the proceedings t~e accused would have to be told

exactly what he had to face in the way of witnesses and documentary evidencs,

and it would accordingly be neoeesary to make suitable provision in the statute

establishing the court..

48. Mr. CORN (Israel) 'Wished to emphasize that the listing of witnesses

in the indic,ent mi~t 'in certain circumstances be particularly advantageous to

the accused, -tor it might well be that eome of those witnesses would not be called

by the prosecution, but would be of eervice to the defence.

49. Referring to the French representative's statement, he submitted that

article 36 dealt with '8. -different probleJ:l. Its purpose was to invest the court
•

with power to SUIIIIlon witnesses, whereas article 31 was concerned With what
,

information should be given to the accused with regard to witnesses and

documentary evidence.
•

50. In the light of the Chairman's remarks, he believed it might also be

desirable to g1ve the court the power to amend the indictment at any time am
on suoh te11118 as it might deem. just. Not only might additional "!itnesS8s

become available in the course of the trial, but some of the charges might uso

require amendment 1n order to' avoid ~ acquittal, for example, becu8.se of eome

technieal ~rror in the description of, say, the time or place at which a cl'ime

had been coumdtted.

51. Replying to the CHAIRMAn, he agreed that the court should not be permitted

to expaDd the indictment beyond it. original scope •.
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52. Y~o JONES (Un~ted Kir~dom) enquired whether the Israeli representative

intended that the whole file of evidence shouJ.\~ be placed a.t the disposal of an

accJ.sed per~on, or On1jf copies of depositions made by witnesses for the purposes

of the pre1iminarJ investigation of the caseo The fonnel· procedure would gi.ve

rise to considerable difficulties, for under English law it was a lOlle that until

witnesses had giyen evictence on oath the accused was not entitled to access to

information in the possession of the prosecutor, except, of course, tor any

statement which t~e accused himself had made. On the face of' it$ such an

arrangement might appear unjust" but it had to be remembered that the prosecutor

was not entitled to ask the accused for t he names of the wi+..nesses he proposed

to CL .1. .He would therefore ask at what stage the accused li'ould be given such

full information?

53. It might also be of interest to recall that during the second World War,

as an emergency measure, evidence had been taken by statutory declaration in
,

the United Kingdom,. That had represented the first, occasion in the legal

hi~tory of the United Kingdom that evidence h;\d been taken and used without the

accused being present ard bei.."1g given an opportunity of defending himself,

540 ~ir. COHN (Israel) said that the United Kingdom representative must'

have misunFeratood his intent.iono He wished the evj.dence to be entirely divorced

fr?m the indbtment, and that not even a summary of the evidence should be.
attached'to it o The indictment would be endorsed only with the nar.J.es of

witnesses and with a geneFal description of the d'Jcwnentary evidence to be adduced.

before the court, such as, for jnstance, the titles of treati~s and descriptions
~ .

of contracts c ~!ad ~he Committee not agreed to set up a ipreliminary investigating

authoritY1 he would have 5upp~rted the proposal for the iil~lusion in the indictment

of a'swiDnary of eVidence, but the Committee's decision ruled out the need for the

provision of such information to an ~ccusedo

, .
55. Mr. MAKTOS (United 3tatr:e of America) said that he had ha."1ded to the

Secretr.ria.t an altsrn.:l.c·iVc tr>xt il:·r art.i.cle 31. The effect of that proposal

was that the indi.ctment should be drawn ~p by the prosecuting authority on the
.,
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56. In document ~/AC.48/L.9, which had not yet been distributed but ~ich contained

a number of amendments to annex 11 submitted b,y the United States delegation, there

also appeared a proposal to amend article 32 to read:

• •!lA copy of the indictment and of any documents lodged with the

indictment, together with any amendment, translated'into a language

which each defendant -under~tands, shall be furnished to him at such

time before the trial as will provide ~ reasonab:e opportunity for

cmsultation with counsel and for preparation of his defe':lce. 1I

57. He believed that the last phrase of that text would meet one of thp. "~;~.~

made by the Israeli representative.

;8. hr." COHN (Israel) said that he had contemplated amendme:lt of the

indictment by the court, riot by the prosecutor. \"11i19. he preferred that Dny

such amendment should be left to' the court, he W')uld not object to a proposal

that it be effel~ted by the p~osecutor subject to the approval of the COUI·t l

although he was still some\'tnat apprehensive lest a prosecutor might be tempted to

exploit such an opportunity.

59. The CHAIRMAN said thl\t the broad question before the Commit.tee was wha.t

the indictment should contain, and wha.t notification should be given to the

~ccused. Many ideas had been formulated ~d,' in the light of all that had been

said, he suggested that the best course would be to reques;' the Drafting
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Sub-Conmittee to prepare a questioMaire bringing out the various point.s that

had been made, in o:roer to enable the Committee to take its de~isions rap~•.

, -
60. Mr, MUHIR (Pakistan) considered that, as there was general agreement

that an accused should be given notice of the facts and of the law, and some idea

of the evidence on which the charge was based, as well as an opportunity of
- -

preparing his defence, there was' no reason why the Dratting Sub-CbDlllittee should

not be left to prepare a text providing such guarantees"

61, Mr. ROLING (Netherle.!lds) felt that the members 01' the ColllDittee should

bear in mind the advisability of refraining trom .introducing into its discuesiOll8

specific cOll8ideration Qt the procedures adopted in their own countriea, tor, •

as experience at the Tokyo trial had shoWn, the work ot the court oould aut'ter ,.
considerably from discussion on the significance ot technical terms, WNal17 only.. .

in Qne particular system of law.

It was weed to refer the matter to the Drafting Su~oum1ttee in the
i

manner suggested bt the ~ald8ta.ni representative.

62, Mr. PINEYRO CHAIN (Uruguq) considered that, among other things, the

Drafting Sub-Committee ~hould be instructed to make it clear that, when tlle case
, -

came before the court, proceedings would have to start all over again, apart· from

preliminaries, which would already have beem 'dealt witho With a View to avoid1Dg

aD¥ suggestion of collusion, as between the trial its'9lf and the pr~ced1Dg phase,

the court should hear all the evidence. The terms of the indictment would'be

dete~ned later•

6.3•. Referring to article 32 in annex 11, he said that, in his opinion, the

accused should be notified ot the indictment bt the court, and not by the party

instituting the proceedings. He propoeed that change with a view to drawing

a clear :.Jut distinction betwe. the preliminary am tl~e flnal phases of the

procedure. In the pre1 1.m1na.ry FhatlJ8 the nrig'1al request by the pl~t1tt would

be conmmnicated to the pa4'tiee) In the final phase', the court, atter gons1dera-
•

~ion, wo~'~~d draw up the indictment without necessarily toll~ the terms ot the,
complaint. That was the meani:lg or the IF~aeli ropresentative t a statf.'Ulent, that

th., indiJtment might 'have to be amended. When the eviderice had been e.sembled,

the trial proper would st~rt,
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64. In his opinion. the indictment ehould inclu.. ~h~ following: the tacts;

the rule of law applioable; and a statement of +l evidence. That was to say,

all the factors on 'Which the judgment or the f .rt wou'r2 t-e based.

65. ~e hop~~d the Dratt1Jg Sub-eOlTllLitt "oulu take ~&to account the points be

had made.

66. .Mr. R~LING (Netherlands) recallc that. after the defeat pi; .Japan, the

Japanese official archives had been taken Jve!" by the Occupying Powers., with the.
result that persons C''Jcused 0 /l'ora the Toky'o Trib~l had had no acceso to them

8Dd had consequentJ,y been una.ble to exercise their aclmowledged right. ot producing

such parts of that documentation ae they wished. Tne prosecution had stated that
an accused could obtain copiet' of particular documents. but that "fishing exped1­

tion" had not been allowed. To his mind. therefore, it would be desirable. to

provide in th'e statute ,t..lat the court should be a.uthorized to make sure that. an

accused was given an opportunity of exercising the right to produee evidence, even

more than that the court sho~d have the duty ot assisting the accused.
I •

67. .The CHAIRMAN gathered that theNI..~therlands represent.ative wanted the

Dra.tt.ing Sub~-coxmttee to prepare an appropriate article covering the point .be

had just made. ,

68. Mr. TARAZI (Syria) suggested. with reference to article ,32 in anne:t 11,

that the Dra.tting SUb-oonmnttee subetitute the words IIb1 the Procurator General"

tor the words "by the party instituting the proceedinis, " and add the wo.ra.u

-am the State ot w~ich the accused ia a na.tional."

69. . The CHAIRlUN agreed tha~ the indictment should also be brought. to the

notice ot the Sta.te concerned.

70. Hr. tWCTOS (United Sta.tes of A.'I1erica) said that he would deprecate the

inclusion in the statute of any provision whereby a witness. could only be called

it his name a,peared in the ,list of witnesses endorsed on" the mdictment.
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71. The CHAIRMAN agreed, &ince the aim was to see that whatever procedure

wa~ adopted it was not·unfair to the accused. 1
72. Mr. WANG ~China) observed that notice would presumably be served on

. , . .

the .&c;cueed only when the enquiry had been completed. During the period of

inve~tigation, or~ such evidence and such wi~nesses would be heard as were

necessary to determine whether there was.a grima facie case against the acculed,

and not lU.l the evidence and witnesses ava.ilable. It was only, therefore, euch

limited 1nfo~tion that could be afforded to +..he accused"

73. The CHAIRMAN agreed with the Chinese representative. If, as the trlal

went on, further evidence was produced, the accused should be entitled to )mow

ot its existence so that he could, it he ~shed, have access to it,

Article 33 of annex 11 (A!AC.4S/l)

74 Mr. SORENSEN (Denmark), Rapporteur, pointed out that th,. subject matter

ot artJ,cle .33 had already been discussed by the Committee 1) .and tha.t a draft

article on the basis of that discussion had been circulated inf~rmally, and would
. .

come up for consideration by the COmmittf3 at a later staBe. He therefore.

proposed that the Committee pass on to article 35.

It was so agreed."

Article 35 of annex 11 (A/AC.kS/l)

75. Mr. SORENSEN (Denmark), Rapporteur, explained that article 35 dealt

with the question of guaranteeing the accused a f.air trial. Perhaps the

Secretary-Generalts draft was not sufficiently comprehensive and what was meant

by a fair trial might require to be more fully defined. For one thing, a

minimwn guaran~ee would be the translation of docwnants and oral proceedings l!dlere

the accused was. dot a.ble to follow them in the language or languages used by the

court.

1) Summary Records of the 9th meeting (A/'i.C.48/SR.9), paragraphs 96 et seq." and
of the 11th meeting (!\./:\O. 4SjSR.11), paragraphs ·1 to 87.
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Another essential would be the right of an aceused and ot his defence to crOS8­

examine witnesses called by the prosecution. There ware undoubtedly marJl other

considerations which thoee more familiar with criminal court procedure would'

be ~ble to develop,more effectively.than'he could•

•76. In working out suoh problema, it would be well to bear fully in mind that

it, as wa.s to be aseumed, the court were established as a. pel'lIlBJ1snt bo~, the

dratting of maI\V' ot its rules ot procedure could be left to the court, and the
. , ,

fUl.es to ~ included in the sta.tute of the court could be conf1n:::d to those

providing the necessar,y guarantees.

77. Mr. MAKTOS (United States ,ot America) ar,2~eed with the Rapporteur that

the overburdening of the statute with detailed rulee should be avoided, and that

it would be sufficient to provide rules offering the necessar,y minimum gu.arantees.

He then referred to the proposal s~bmittl:ld by the United states delegation

(J./AC.4$/L.9), which contained certain amendments to annex 11 to the Secretary­

General~s memorandum, and, as it had not yet been distributed, read out articles

35' .36 ani ,36fl 'contained therein. He expla.ined that those articles dealt

~~ the questions of counsel for the defendant, of evidence and witnesses, and

ot eelt-incrimination respectively, aIlld all three were concerned with m:1nimum

guarantees to accused. He believed they also covered certain sUggestions that

had been made in the course of the d1scues-ion.

79. Mr. CaiN (Isra~l) referr'3d to the suggestion in paragraph 2 of article 1

, " a. draftEd by the United States delegat1on~ in which it wt.S suggested' that

the ~ction of counsel for ~8 defence might b~ discharged by azur person

. specially authorised bl the court to undertal.e such a function, am wondered,

whether it would be wise to leave the door open for all sorts of experts 111, .
international crimina'l law who might, for instance, be niiutary men or ppliticlau,

to exercise .euch a function.
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79. Mr. ROtING (Netherlands) laid tha? he wouid not wiah to precl~de the- .. pos8ibUity otpermitt1ng the ~efendant to bH aee1sted by a miUta17 expert,. . .
who might, in a partiCular 'case, be better eq.uipped than 8117 ord1na17 protesalo~
.' . ,~ .. .... .. ...... .

attorn. to a8SlU'. a de~eDCe. In thnt comexion, he believed· that the court

would take &tepa to prevent any abuse 1?Y $ perflon Who t;ad, been B1S ciall.1' authorised
, .

to exeroil!le the tunction at. c'oun~el-tor the defence.
) .. -

SO. Mr. PINTO (France) .said that the United Statei rePl'e.e~atlyeI8
,uggestion that onJ.:v prote.,sioh4 attorneys or other per8o~ approved .b7' the. -

.' .
, court should be entitled to act' ae counsel betore the.court was in l~e with

those m,ade, b;,r other members for the further restrict'ionot the categoriee of. -
possIble counsels.,

81. In his' opinion, it wo~l.d not h'a advisable to impose too great l'eatrlctioae oD
the exerc:tse ot the functions ot bOWUlel before lihe' court. ' 1'l1e term "l.&nii
coun'sel professionally qualUied" was apen to misini"rpr:ltation and might .appear. -.
more restricted to continental than to ·U~ted. Stat~s la.wyers.'In the United

States ot. America anyone who had .been admitted to pract.ic~ 8S an a1otome)" retained

that right, even it he were no longer active in the profession.' In some other

, countries, on the other hand, the right to act as counsel lap~ed through non-usage,

only practi...ing members ot the }Z'of'eelion could act a" counsel.,

82. In his opinion, the right to 8Ct aB counsel before the court Should be

extended to; among other&, alllaw,yers 8t<ting 8S ~strat'es or pro~elSsor8 ot law
. :

and to officers ot the Advocate-Generall tI Department. 'l'he accused should Dot be

unduly restricted in his choice ot counsel•.
,

83= Mr. MAKTOS (United states of America) drew a.ttention to the third

provision in the United Sta.tes draft for article .'35~ to the effect that .. where

the interest's ut justice so required" the court should 88sign to the accu.ed . ~
• , I '

counsel to be paid by the court, t.he idea, being that a detendant might refuse to

engage the services ot cOUDsel.'
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• 84. Mr. \'lANG (China.) wondered whether it would be possible to impose counsel
. ..

on a defemant"

85. The CHAmMAN believed that it would bG impossible to do eo•.

86. Mrc CORN (Israel) hoped that the Committee would agree to"the .deletioa

of the first sentence of article 3S in ann~x II reading. "The accused persOll

ehall have the right to Co fair trial"_ The discussion appeared to have brought

out 1;hat such a provision waS unnecessa1'7_ If =e~ be, however, he lWould cpldn

in detail why he considerdd that that flentence should be deleted.

fYI. Mr. PINTO ('rance) recognized that it.would be possible to d.evote a

separate article to the concept of "fair trial", eontained in t~e first sentence

Cif ~·ticle 35. Although it was under no obligation to draw up a detailed cod~

of proc,,')dure, the Committee should l&y down, in general terms, the prineiple of

an impartial trial, and provide guarantees of adequate facilities for the defence.
, , '

The enunciation of such a principle would make it poSl!iibile to eliminate from the

convention many matters of detail which should be ~~ft to t!)e court itself to

determineo

88. Should the committee attempt to draw up a more detaUed text, members would

be tempted to try and introduc~ ilitro the statute provieioM from the procedure

followed in their own.countries. In ~ite ot differences in detail, however,

the principle of a £air trial was respected in'all civilized countries. The

rule that the accused was presumed to be innecent was, for instance, recognized

everywhere~ The~laborationoi".qetailed rules was therefore a purely ~chnical

problem.

89. Briefly, it was, in his .opinion, sufficient to enunoiatl8 the priuciple in

general terms and state that it was for the court to decide the methods ot
. I

application.
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90. M4~' LIANG, Secretary to the COIIIIIittee, agreed to some extent that the

terms ot article 35 in annex II might be con!!Sidered somewhat swmnary. 'rhat,. . -:

however" did not resolve the question et wh~ther or not it should be provided

that the acpused should have the right to a fair trial, and on that point hI:)

agreed with the French representa~ive. Again, he saw no reason why the

det.sndantts choice of counsel should be restricted. It would be noted that there

was no !!Such limitation imposer} in the rules .relating to the International Court. .
ot .Justice. The international criminal court would be applying new and

developing fields ot international la.w and it would be undesirable, therett're,

to limit the choice of cO'U.."1sel.

The meetinp*=rose at lel,Q.J:!.!l!!'
I
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