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PROCEDURE OF AN INTERNATIONAL CRIMINAL COURT:

Chapter III of annex II to the Seeretary-General's memorandunh (continued)
(A/AC.48/1, L/AC.48/L.8, A/AC.L8/L.9)

Establishment of a procurator-zeneral

1, The CHAIRMAN asked the'Coﬁnnittee to continue its discussion on the
Israeli proposal for the establishment of a United Nations procurator general
(:’X/ACQI@B/LQB). . ) . -

2. Mr. SORENSEN (DenmArk) said that the ideal envisaged by the Israeli

. representative of a fair-minded and imparhiai public prosecutor, whose sole
endeavour it would be to ensure that the guilty should be convicted and the
innocent cleared of any imputation of guilt, was extremely impressive, and
corresponded to the Danish idea of a prosecutbr, As a practical proposition,
however, the amendment failed to take into account the fact that in criminal
Jurisdiction international conditions were very different from national conditions,
It was a commonplace that international development was far less advanced than
national development, The Committee had earlier reccgnized that an intermational
eriminal court might not have much to do for long periods at 2 time, and the
question accordingly arose whether it would Se necessary for it to have such
permanent machinery as was implied by the appointment of a procurator general,

In his view, it would be preferable to seek other methods of achieving the same
object. '

3. The implication of article 34 in annex II to the Secretary-General's
memorandum (A/AC.48/1) was; that the complainant, whether a United Nations organ
or a State, should appoint an ad hoc prosecutor. There waa no reason to assume
that such a prosecutor would be far removed from the ideal postulated by the
Israeli representative. ' He would be appointed ad hoc only in as much as he would
have a case to prosecute before the international criminal court; for he would
probably have done the same kind of work in his own country, and might well be an
attorney general or some'such person whose functions corresponded exactly to what
the Israeli amendment souzht to guarantee, ﬁerely tg appoint & permanent
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prosecutor would not necessarily enaure'the element’ of restraint emphasized by
the Israeli representative. If the permanent prosecutor were to find himsd f
without anything to do for a periocd of months, or even years, he _ight well

become as anxious to secure a conviction as any ad hoc prosecutor,

4. Denmark, like other countries. had been attempting to put a brake on the
multiplication of United Nations organs, and it would view at least with concem
the creation of any new machinery where alternative methods were available. It
would thus approve of the establishment of an international criminal court, but
hardly of the creation of 'a permanent prosecuting authority. In any case, the
eonception of an ad hoc prosecuting authority was not foreign to legal theory.

In most countries, the criminal procedure in the early stage of the development

of legal institutions had been that the victim of an offence himself brought a
complaint before the court; the public prosecutor appeared only at a relatively
late stage in development, Such an analogy was obviously imperfect, but he
thought that it would be no anachronism if, at the present early stage of
international criminal jurisdiction, a prosecuting authority were appointed ad hoc
" instead of on a permanent Lasis. In his own country, even at its present stage of
development, prosecutors were appointed ad hoc for important cases., as, for exampls,
the impeachment by Parliament of a high official committing an offence in the
execution of his duties. The type of case that would come before an international
eriminal court would resemble such an impeachment, and an ad hoc prosecutor would

be as suitable as, if not more suitable than, a permanent prosecuting officer.

5. For the reasons he had outlined, he opposed the Israsli proposal, It seemed
to him that article 34 of annex II, or a similar provision, would be adequate; the
wording might be changed, if required.

6. Replying to points raised by the CHAIRMAN, he said that the question of whether
an ad hoc prosecutor should be chosen by the international criminal court would

not arise if his view was accepted, as either a United Nations organ or a State
would appoint the prosecutor, according to the deecision reached regarding the

bodies empowered to bring cases Lefore the court, He had no strong views on
whether deputies should be appointed; that problem could be left either to the
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State or the United Nations organ. With regard to the suggestion in the last
paragraph of article 1 of the Israeli amendment, the question of an assisting
officer appointed by the State concecrned to assist the United Natione procurator
general uouih not arise if the State were to appoint a prosecutor. If it were
decided that a United Nations organ should appoint the prosecutor, however, such a
suggestion might well be adopted.

7 Mr. ROLING (Netherlands) felt that the Israeli proposal, while exsellent
for a national court, would not be feasible for an international one, A permanent
public prosecutor for the international eriminal court would have an extremely high -
standing, and would obviously have to be pai& a considerable salary, but for long
periods he 1ight have no work to dos In a new international field like that of
criminal law, the assqmption should not be made that a permanent officer of the

court would use the same traditional procedures as he would in a given State.

The great danger, however, lay in the tremendous power that it was proposed to

give to a permanent prosecuting authority.

8., The Israeli representative had said that if the General Assembly decided to
bring an individual before the court for trial, the procurater general would

have the power to decide not to commit that individual for trial.l) In other words,
one person would be in 21 position to oppose the declared opinion of the sixty nations
forming the United Nations, No one person was fit to‘peag the burden of acting
counter to world opinion on the mere ground of inadéquate evidence or undesirability
of committal, Moreover, a permanent procurator general would always be a national
of some State, with his own special loyalties and with views necessarily biassed

in certain respects. Cases could easily be visualized in which it would not be
possible t¢ have absclute confidgnce in his attitude,

-

1) Summary Record of the 13th meeting (’/AC.48/SR.1;Y paragraph 71.
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9. For thoge reasons, he agreed with the Danish representative that the
appointment of a permanent prosecuting authority would be undesirable. An
ad hoc prosecutor would be all that was required, and his Job would be solely
to prosecute; the international criminal court would apply the law,

10. Replying .t.u points raiced by the CHAIRMAN, he said that an ad hoc prosecutor,
if appointed by a United Nations organ, oould decide whether or not to appoint
deputies. The appointment by the State concerned of a qualified legal officer
to assist the prosecutor seemed to him to be only a minor procedural detail, but
if the Comnittee decided 4n favour of a perﬁanent prosecuting authority, he agreed
that a State _.should have the right to appoint one.

1. Mr, MAKTOS (United States of America), dealing with the objections to

a permanent prosecuting authority, said that the question of the scale of emoluments
of such a person was not of great importance, as itbwould presumably be met out of
contributions from zll the 's:l.xty Member States of the United Nations, If it

was a valid objection that a permanent prosecutor might have no work to do for-
long periods, thére was the equally valid objection to an ad hoc prosecutor that,
if he should be appointed by General Assembly resoiution, a case might be brought
beforefthe court when the General Assembly was not sitting, so that it would be
impos_s#ble to appoint the ad hoc¢ prosecutor until the General Aésembly was in
session, possibly monthé later, Agaln, it was against the principles of national
law that the complainant should also be the i)rosecutor 3+ In his view, a prosecutor

should always be a neutral person,

12, With regard to the clalm that a permanent prosecutor would have power to
overrule a decision of the Geﬂer&l Assembly, he felt that no person of the standing
contemplated in the proposel would attempt to go against such a decision; The
members of the International Law Conmission, for example regarded the mandate of
the General Assembly as binding, and had at no time considered the quesiion of
whether it should, or'could, be disr.egarded. .
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13. ‘Considering the question as a whole, he felt that a permanent prosecuting
authority would be preferable, in that it would ensure continuity of office

and a greater interest in the court than that whieh would be shown by an ad hoe
prosecutor, He felt, however, that a permanent prosecutor might well be chosen,
not by the court itself, as the Israeli delegation proposed, but by the Secretary-
General of the United Nations, ‘

iie Replying to a point raised by the CHAIRM/N, he said that prosecuting authority
appointed by a State would obviPusly not be impartial. The objection of the
Netherlande representative that a permanent public prosecutor might be bilassed
could be met if ii'were decided, as in the case of the judgses of the court itself,
that if the public prosecutor were in.any way intcrested in a cass he should not
prosecute. In such a case the §gcretary-General, for example, might be asked to
appoint an alternative prosecutor. The United Nations had, after all, appointsd
commissioners with international responsibility over refugees, for example, and
had had confidence in them. '

15, Mr. WANG (China) pointed out that the Committee had agreed that an
investigating authority should be set up. If it also decided in favour of a
prosecuting authority, it seemed that there would be some duplication of the
screening process. What would be the dividing line between the powers of the
pgosecuting‘hufhority and those of the investigating authority?

16. . Mr. PINTO (France) agreed with the United Statés representative that

it was necessary to set up a pertanent prosecuting authority, but added that, in
his opinion, it would be premature tc give the title of United Nations procurator
general to the incumbent of that offices The Committee had not even decided yet
whether the Court was to be_linked with the United Nations.

17. There was, however, nothing to prevent the Secretary-General of the United
Nations being asked to appoint a procurator general, whatever the subsequent
relations between the court and the United Nations might be,
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18, Mr, PINEYRO CHAIN (Uruguay) considered that the question under diaguaeiqd3
could be surmariged as follows: who was to be responsible for drawing up the
charge, the plaintiff” himself or an impartial authority?

»

19. Not 2all domestic legal systems.rerueed %o allgw the piaintiff to act as
prosecutor. In-Uruguay, the plaintiff and the prosecutor were, in some cgiminal
cases, such as press 6ffenceé, one and the same person, That excebtional
provision of domestic law might be applied on the international level.

20, Others, following a differeht line of thought, had proposed that.tﬁé role of
the plaintiff should be limited to the presentation of the complaint, and would
leave it to a third party to draw up the charge. However, the dangers inherent
in making one man responsible for deciding whether to proéecute or not, had been
very rightly stressed by a number of representativess The manifold guarantees
with which the Committee had already decided to surround the court clearly showed
the necessity for redoubling precautions. It would, therefore, appear anomalous
to allow the institution of international legal proceedings to be dependant on
the decision of one man.

21, Should such a course be adopted, it would at least be necessary to provide

a check by stipulating that the opinion of the procurator general should nct be
final. Precedents for such a course were to be found in some dcomestic legal
systems. In Italy, for instsnce, the prosecuting authority had always to'be;heard,
but its decisions were not conclusive. In that event it would be a question of

a cumbrous and purely advisory institution, whieh, however useful, would not be
indispensable. N

22, For those reasons, he aéreed with the representatives of Denmark and the
Netherlands that the prosecuting authority should be the agent of the plaintiff..
If the complaint emanated from a United Nations organ, that organ should appoint
the procurator general; 3f it were lodged by a State, the procurator general could,
in order to avoid the danger of partiality, be appointed through the intermediary
of the organ of inquiry.

23. In brief, his delegation considered that the prosecuting authority should be
appointed ad hoe, in each individual case, by the organ lodging tfe complaint.
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24, r. COHN (Israel)‘said that his proposai (4/iC.48/L.8) was based on

the assumption that the international eriminal court would be a permanent body;

if it were to be ad hoc, there would obviously be no question of a permanent
prosecuting authority, If it were decided that the prosecuting authority should
be ad hoc, he would have no objection to it being appointed by the State concerned.

25. The Committee was endeavouring to draft a statute establishing an inter=-
national criminal court. The court would be international, and would therefore
deviate in procedural matters from the practice of national courts. Nevertheless,
it would be a court, and.a criminal court, not a United Nations organ vested

with authority to imprison individuals, In modern:timea, courts were institutions
equipped with the machinery of justice, and he submitted that a criminal court
without a prosecuting authority wculd not be a court. The Danish representative
had referred to the development of national criminal procedure relating to
prosecution, and had drawn conclusions diametrically opposed to those which

he (Mr. Cohn) would dra¥ from the same premises. In the early stages of the
development of criminal legal procedure, the victim bad lLicen the complainant,

and admittedly some vestiges of that system remained, but later developments

had tended to take the prosecution out of the hands of the victim and to place

it in the hands of an impartial outsider: for the victim was primarily interested
in revenge for the hurt suffered, not in upholding Justice and the security of

the States 1In his view, the same &onsiderations should apply in the case of an
international criminal court: the grosecution should be in the hands, not of

the vietim, but of an impartial outsider.

26. The difficuities put forward by the Netherlands representative as an argument
against the establishment of a permanent prosecuting authority all seemed to him
capable of being solved. The powers of public prosecutor could te limited by
express provision, although he did not think that such limitation would be
necessary, for he agreed with the United States representative that the person
appointed wonld necessarily be of high moral and intellectucl integrity. Right

of appeal could also be granted against a decision of the public prose.utor, either
to the president of the court or to one or more judgeé. In his countiry a public

prosecutcr, although not appointed nor paid by the court, was neverthelsss termed
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an officer of the court, and it was incumbent upon him to ensure that the
_prosecution was fair and that the defence had full opportunity of conducting its
case, While considering tﬁat, it would be desirable that the procurator general
for an international criminal court should be appointed by the court, he hacd

no 6b:jectiom if the GCommittoee so desired, to his being appointed by the Secretary-
" General of the United Nations or by the.General Assembly. But none of the
c;bjectione put forward provided a sufficlerit reason for deciding against the
creation of proper macbinery for the court, part of which was a permanent
prosecuting authority.

27, Turning to the Netherlands representative's criticism that the ppointment of
a procurator general would vest too great an authority in a single individual,

he said that there was no reason why, if it were decided that a prosecuting

: aﬁthority ‘should be established, that authority should not be a body rather than
an individual, If the international criminel court had mich work to do, clearly
more than one person would be appointed to prosecute, If a procurator general
was interested in any specific case, another prosecutor could be called upon.
Expense and terminology were unimportant details, provided the general principle
of the'desirability of a prosecuting authority were agcepted. He had alrsady
dealt with certain other criticisms in introducing his proposal at the 13th meeting
and would not repest ‘those arguments.l .

28, The CHAIRMAN said that the firat issue emeré:l.ng from the discussion
of the Isracli proposal was whether the prosecuting authority should be
pérmanent or not. He put that question to the vote,

The Committee rejegted the proposal for a permanent, prosecuting authority
by 7 votes to 4, with 3 sbstentions, '

29, ' Mr, KHOSROVANI (Iran), explaining his abstention, said that he was
unable to vote on whether the prosecuting authority should be psrmanent or not

1) ° Summary Record 13th Meeting, (A/AC.48/SR,13), paragraphs 49-71.
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until a decision had been reached on whether the- international eriminal court
- was to be permanent or not.

30, The CHAIRMAN said that the next question requiring a dscision was
who should be'responaible for appointing the prosecuting authority.

31. On the suggestion of Mr, ROLING (Netherlands), he put to the vote the
question whether the ecomplainant should be permitted to appoint the prosecuting
authority.

mmittee agreed that the eompla ant should be owed to t the
p_x;éaecutigg authority, by 6 votes to 6, with 3 abstentions.

32¢ * The CHAIRMAN said that opinion was almost equally divided on the
question of whether the complainant shéuld appoint the prosecuting authority or
not. It'might be decided ultimately, as the result of later discussions, that
the prosecuting authority should be appuinted by some agency other than the
| comple.inant. He therefore c‘alled for a vote on whether, if that contingency
arose, the international criminal court itself should appoint the proaecnting
authyrity or not.

. The Commit%ece opposed the appointment of the prosecuting authority by
the court, Yv )0 votes to L. with 3 abstention .

33, - Mr., COHN (Iarael) pointed out that whereaa (t.he Committee had decided
that t.he prosecuting authority should be appointed ad hoe, it had not yet decided
the preliminary question whether there ehould or should not be a prosecuting
authority,

3 The CHATRMAN said that article 34 of amnex II raised that question
by stating that the prosecution would be in the Fands of the complainant.

When that article had come up for discussion, the Israeli representative had
put forward his proposal concerning the appointment of a prosurator generaio
He thought that the Committee should now conlider article 3u a.nd decide whether
the wording should be amended. .
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35. Vir, SORENSEN (Denmark), Rapporteur, considered that the Committee
had disposed of the fundamental question of principle involved in the prob]_.em
of a prosecuting auth_ority. It seemed to him that what was now required

was formulation of the Committee's decisions in an article for insertion in the
dra!'i statute, He pro;;oaed that that task be entrusted to the Drafting Sub-
Committee, and that in the meantime, the Committee should begin the study of
article 31 in annex II to the Secretary-General's memorandum. '

It was so agread.

-

Articles 31 and 32 of annex II QA[AC.QSZIQ.

36, Mr, M'KTOS (United States of America) said that article 31 raised
the question in whose name a case should be brought before the court. In his
opinion, it should be brought in the name of the complainant.,

It was- so_agreed.
The meeting was suspended at 11.20 a.m. and was resumed at 11.30 2.m.

37. Mr. SORENSEN (Demmark), Rapporteur, said that it seemed logical to

" follow the. decisions with regard to the screening process, and with regard to

who should déal with the prosecution by consideration of articles 31 and 32

of amnex II to the Sscretary-General's memorandum, since they dealt with the
‘question of the form of the indietment, and the manner in which it should be
brought to the notice of the accused, He personally regarded the rules in
articles 31 and 32 as satisfactory, subject to possible minor drafting amendments.

38, lir, MUNIR (Pakistan) explained that under the law of his country it was
imperative that an accused should be informed not only of the facts constituting
. the crime with which he was charged, but also of the relevant rule of law under
which those facts constitute_d an offence. ' With that congideration in mind
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he proposed that article 31 be revised to read:

"A case shall be brought before the court by means.of an
indictment which shail contain a -succinct acecount of facte /and a
statement of the law under which those facts constitute an offence,
and, where the accused has not been present at the proceedings before
the board of inquiry, shall be accompanied by a swmary of the evidence

oral and documentary, on which the accusation is based, The indictment
[together with the summary of evidence/shall be deposited with the

Reg‘lstry. " .

39. Mr. COHN (Israel) éhpported the Pakistani proposal that théiindidimsnt'
should contain a statement of the law under which the facts constituted an

_ offence, but could not agree that it should also contain a summary of the
evidence on which the accusation was based. Since the accused would have the
right to be pregent at the preliminary examination of his case, the prosecution
should not be obliged, in the cwent of the accused falling to exercise his right
to be 8o present, to furnish him in advance withj the documents supporting the

charge, whether in full or in summary form.

40, He therefore felt that article 31 should be amended to provide that the
indictment include not only a concise statement of the facts constituting the
offence and a reference to the law under which the.accused was charged, but
also the names of witnesses as well as a general description of the documents
to be brought in evidence against him.

L1, The CHAIRMAN gathered that in essence the Pakistani and Israeli
proposale were similar, the difference being %hat, whereas the former would .
iriclude a summary of the evidence on which the charge was based, the latter

would merely include the names of witnesses and a general indication of the dooue k
‘ments to which the accused would have access.

L2, Mr. COHN (Israeli) considered that the last sentence of artiecle 31 was
superfluous, and could be duleted. As to article 32, he believed that, since
there would be certification by the.investigating authority, the phrase: "after
due authorization by the court' could also be deleted. Again, while 4t was
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undoubtedly essential that the indictment should be brought to the notice of
the accused, he believed it advisable to make it cldar in that article that
the trial of the accused could nct be opened unless the latter had been glven due
notice and had had ample time to prepare his defence. Such a wording as the
following might be adopted:
"The court shall not proceed with the trial unless it is
satisfied that the accused, after service upon him of the indictment,
has had sufficlent time to prepare his defence."

1

43. The CHAIRMAN observed that while largely formal amendments had been
proposed to articles 31 ard 32, no objection had been taken to the fundamental
rules that a case should be brought by means of aﬁ indictment and that the
accused should be informed of the facts constituting the crime and of the law
under which those facts constituted that crime,

Lhe Mr. PINTO {France) pointed out that, according to the Isracli representa-
tive's proposal, the !harge should include a list of witnesses. But article 36

in annex II also referred to the hearing of witnesses, It reproduced the terms

of article 32 of the Convsntion for the Creation of an International Criminal
Court, opened for signature at Geneva on 16 November 19371), an the preparation

of which Mr. Basdevant, the President of the International Court of Justlce, had

taken part, as representative of France,

45. Rather than include in the charge a list of witnesses that might have to be
amended subsequently, it would appear preferable to adhere to the provisions of
article 36,

46, " Mr, ROLING (Netherlands), in support of the point made by the French
representative, recalled how, at the Nuremberg and Tokyo irials, the prosecution
had frequently tzen unable to present all the documentation and names of witnesses
at the beginning of a case, but had been obliged to continue to collect evidence
during the actual course of the trials. Therefore, if the list of witnesses and '
the,descriptioﬁ of documents endorsed on the indictment was not to be exclusive

he considered that the indictment should consist only of statements of the facts
and of the law.

1) See document A/CN..4/7/Rev,1l, appendix 8.
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47, ‘The CHAIRMAN believed that tﬁe intention behind attaching a list of
witnesses and documents to the indigctment was that the aceused should be afforded
an opportunity of interviewing the witnesses and of examining the documentgtion
before the witnesses were sumnmoned to appear at the trial or the evidencé was
brought against him in court. On the other hand, he could quite understand the
diffieultiea & prosecutor might encounter in providing the agccused with complete
information during periods of confusion following major wars. Nevertheless,

at some point or other in the proceedings the accused would have to be told
exactly what he had to face in the way of witnesses and docméntary evidence,
and it would accordingly be necessary to meske suitable provision in the statute
establishing the court. - .

L8, Mr. COHN (Israel) wished to emphasize that the listing of witnesses

in the indiet?ent might ‘in certain circumstances be particularly advantageous to
the accused, Tor it might well be that some of those witnesses would not be callad
by 't:he prosecution, but would be of service to the defence,

49. Referring to the French representativel!s statement, he submitted that
a.rtici‘,e 36 dealt with a different problem. Its purpose was to'invest the court
with poﬁer to summon witnesses, whereas article 31 was concerned with what
information should be given to the accused with regard to witnesses and
documentary evidence.

50. In the light of the Chairman's remarks, he believed it -;xd.ght also be
desirable to give the court the power to amend the indictment at any time and

on such tems as it might deem just. Not only might additional witnesses
bacome available in the course of the trial, but some of the charges might also .
require amendment in order to'a.void an acquittsl, for .example, becuase of some
technical error in the descript.ion of, say, the t:\.me or place at which a cpime
had been comitted.

51. Replylng to the CHAIRMAN, he agreed that the court should not be permitted.
to expand the indictment beyond its original scope.
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52, Mr. JONES (United Kingdem) enquired whether the Israeli representative
intended that the whole file of evidence shoul: be placed at the disposal of an
accased pergon, or only copies of depositiogs made by witnesses for the purposes
of the preliminary investigation of the case, The former procedure would give
rise to considerable difficulties, for under English law it was a rule that until
witnesses had given evidence on cath the accused was not entitled to access to
information in the possession of the prosecutor, except, of course, for any
statement which the accuséd himself had made., On the face of it, such an
arrangement might appear unjust, but it had to'be remembered that the prosecutbr
was not entitled to ask the accused for the names of the witnesses he proposed

4o cu' 1. He would therefore ask at.what stage the accused wouid be given such

full information?

53. It might alsc be of interest to recall that during the second World War,
as an emergency measure, evidence had been taken by statutory declaration in
the United'Kingdomo That had represented the first occasien iﬂ the legal
history of the United Kingdom that evidence had been taken and used without the
accused being present and being given an opportunity of defending himself,

5ho ‘Mr. COHN (Israel) said that the United Kingdom representative must

have misunderstood his intention. He wished the’evidence to be entirely divorced
from the indictment, and that not even a summary of the evidence should be
attached to it. The indictment would be endorsed only wi%h the nanes of

witnesses and with a general description of the documentary evidence to be adduced
before the court, such as, for instance, the titles of treaties and descriptions

of contracts; Had ‘he Committee not agreed to set up aipréliminary investigating
~authority, he wouid have supported the proposal for the inslusion in the indictment
of a’'summary of evidence, but the Committee's decision ruled out the need for the

provision of such information to an zccused.

55, ¥r., MAKTOS (United States of America) said that he had handed to the
Secretarlat an altzrnative text for article 31. The effect of that proposal '
was that the indistment should be drawn up by the prosecuting authority on the

’
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basis of the findings of the investigating authority, and that it should cornsist
of a plain statement of each charge, together with a statement of the facts of
the case and of the law under which the facts constituted an offence; the
approximate date and place of the commission of that offence and an accouni of
the participation therein of each person charged under the indictment. During
the trial an indictment might be amended by leave of the court, provided the -
defence was afforded a reasonable opportunity of taking cognizance of such

amendments,

’

56. In document A/AC.48/L.9, which had not yet been distributed but which contained
& number of amendments to annex II submitted by the United States delegation, there

also appeared a proposal to amend article 32 to read:

"A copy of the indictmeént and of any documents Lodged with the

indictment, together with any amendment, translated into a language
which each defendant understands, shall be furnished to him at such
time before the trial ss will provide & reasonable opportunity for

consultation with counsel and for preparation of his defence.”

57. He believed that the last phrase of that text would meet one of the »cin+»
made by the Israeli representative.

58, Mr. COHN (Israel) said that he had contemplated amendment of tne
indictment by the court, not by the proseéutor. Whils he preferred that any
such amendment should be left to' the court, he would not object to a proposal
that it be effected by the prosecutor subject to the approval of the court,
although he was still somewhat apprehensive lest a prosecutor might be tempted to
exploit such an opportunity,

59. The CéAIRMAN said that the broad question before the Committee was what
the indiétmenf should contain, and what notification should be given to the
«ccused, Many ideas had been formulated and, in the light of all that had been
said, he suggested that the best course would be to request ths Drafting
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Sub-Committee to prepare a questionnaire bringing out the various points that
had been mé.de, in ordér to enable the Committee to take its deqieions rapidly, -

60, Mr, MUNIR (Pakistan) coi\aidered that, as tl;ere was general agreement
that an accused should be given notice of the facts and of the law, and some idea
of the evidence on which the charge was based, as well as an opportunity of
preparing his defence_, there was nc; reason why the Drg.fting Sub-Committees should
not be left to prepare a text providing such guarantees, ’

-

61, Mr, ROLING (Netherlsnds) felt that the members of the Committés should
bear in mind the advisability of refraining from introducing into 1ts discussions
specific éoneidera.tion of the procedures adopted in their own coﬁntries, for, -
as experience at tche Tokyo trial had shown, the work of the court gould suffer
considerably from discussion on the aigni!‘icanoe of technical terms, usually only
in one particular system of law. }

It was agreed to refer the matter to the Drafting Sub-comittee in the
manner suggested by the Pakistani repr esentative.

62, Mr., PINEYRO CHAIN (Uruguay) considered that, among other thinge, the
Drafting Sub-Committee should be instructed to make it clear that, when the case
came before the court, proceedings would have to start all over again, a:parb'trom
preliminaries, which would already have been dealt with. With a view to avoiding
any suggestion of c¢ollusion, as between the trial itsslf and the preceding phase,
the court should hear all the evidence. The terms of the indictment would be
determined later. )

63. "Referring to article 32 in annex II, he said that, in his opinion, the
accused should be notified of the indictment by the court, and not by the party
instituting the proceedings. He proposed that change with a view to drawing .
a clear cut distinction betwsen the preliminary and tlie final phases of the ‘
procedures In the preYiminary rhass the orig”al request by the plaintiff would
be commnicated tc the pacties., 1In the final phase, the court, after considera-
slon, wor"d draw up the indictment without necessayily following the terms of the
complaint. That was the meaning of the Ir—aeli representative's'st.atsment s that
ths indictment might have to be amended. When the eviderice had been sasembled,
the trial proper would st.a;'b. ' o
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64. In his opinion, the indictment should inclu he following: the facts;
the rule of law applicable; and a statement of ** evidence. That was to say,
all the factors on which the Judgment of the r rt wou'" be based.

65, He hop=d the Draftiqg Sub-Committ  -oula take L.to account the points he
had made, ‘

66. ‘Mr, RULING (Netherlands) reecsllc +that, after the defeat of .Japan, the

Japanese official archives had been taken uver by the Occupying Powers, with the
 result that persons rocused " _tore the Tokyo Tribunal had had no access to them
and had consequently been unable to exercise their acknowledged right of producing
such parts of that documentation as they wished. The prosecution had stated that
an accused could obtain copies of particular documents, but that "fishing expedi-
tion" had not been allowed. To his mind, therefore, it would be desirable to
provide in the statute “mat the court should be authorized to make sure that an
accused was given an opportunity of exereising ths right to produce evidence, evem
more than that the court should have the duty of assisting the accused.

67. The CHATRMAN gathered that the Netherlands representative wanted the
Drafting Sub-Committes to prepare an appropriate article covering the point .he
had just made, ' S

-~

68. Mr, TARAZI (Syria) suggested, with reference to article 32 in annex II,
that the Drafting Sub-Committee substitute the words "by the Procurator General"
for the words "by the party instituting the proceedings," and add the words

Wand the State of which the accused is & national® . .

69. . The CHAIRMAN agreed that the indictment should aleo be brought to the
notice of the State concernad. , ' |

A

70. Mr. KAKTOS (United States of America) said that he would deprecate the
inclusion in the statute of any provision whereby a witness could only be called
if his name appeared in the list of witnesses endorsed on the indictment.
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n. The CHAIRMAN agreed, since the aim was to see that whatever procedure
* was adopted it was not unfair to the accused.

72, Mr, WANG {China) observed that notice would presumably be served on
the accused only when the enquify had been completed., During the period of
investigation, only such evidence and sﬁch wlinesses would be heard as were
necessary to determine whether there was .a prima facie case against the accused,
and not all the evidence and witnesses available, It was. only, therefore, such
limited information that could be afforded to the accused.

73. The CHAIRMAN agreed with the Chiness representative. If, as the trial
went on, further evidence was produced, the accused should be entitled to know
of ite existence so that he could, if he wished, have access to it,

Article of annex II AC.L8/1

% Mr, SORENSEN (Denmark), Rapporteur, pointed out that th. subject matter
of article 33 had already been discussed by the Committee 1) ‘and that a draft
article on the basis of that discussion had been circulated informally, and would
come up for consideration by the Committecz at a later stage. He therefore.
proposed that the Committee pass on to article 35. '

It was so agreed.:
Article 35 of annex II (A[AC.&BZI)

75¢  Mr., SORENSEN (Denma'rk) , Rapporteur, explained that afticle 35 dealt
with the question of guaranteeing the accused a fair trial., Perhaps the
Secretary-Gen;aral's draft was not sufficiently comprehensive and what was meant
by a fair trial might réquire to be more fully defined. For one thipg, a
minimum guarantee would be the translation of documents and oral proceedings whers
the accused was Aot sble to follow them in the language or languages used by the
court,

1) Sumary Records of the 9th meeting (4/i\C.48/SR.9), paragraphs 96 et seq., and
of the 1llth meeting (%/41C.48/SR.11), paragraphs 1 to 87.
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Another essential would be the right of an accused and of his defence to crosse
examine witnesses called by the prosecution. There were undoubtedly many other

considerations which those more familiar with criminal court procedure would:
be able to develop. more effectively .than he could,

76 In wozzking out such problems, it would be well to bear fully in mind that
if, as was to be assumed, the court were established as a permanent body, the
drafting of many of its rules of procedure could be left to the court, and the
rules to be included in the statute of the court could be econfin:d to tht;ee
providing the necessary guarantees, -

7. Mr, MAKTOS (United States of America) azrsed with the Rapporteur that
the overburdening of the statute with detailed rules should be avoided, and that
it would be sufficlent to provide rules offering the nccessary minimum gvarantees,
' He then referred to the proposal submitted by the United States délegation
(A/AC.48/L.,9), which contained certain amendments to amnex II to the Secretary-
General’s memorandum, and, as it had not yet been distributed, read out ar'ticles
35, 36 and 360 1 contained therein. He explained that those articles dealt
with the questions of counsel for the defendant, of evidence and witnesses, and
of self-incrimination regpestively, and all three were concerned with minimum
guarantees to accused, He belleved they also covered certain suggestions that
had been made in the course of the discussion.

78, Mr, COHN (Israel) referrsd to the suggestion in paragraph 2 of articls

" 35 as drafted by the United States delegation, in which it we8 suggested that

the function of counsel for ‘he defence might be discharged by'a.mr person

" specielly suthoriged Ly the court to undertale such a function, and wondered .
vhether it would be wise to leaVve the door open for all sorts of experte in
international eriminal law who might, for instance, be military men or politicians,
to exercise such a function, '
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79. Mr. ROLING (Netherlands) satd thal he wouid not wish to preclude the

. pouibility‘ of permitting the defendant to bu assisted by a military expert,

who might, in a particulsr case, be better equipped than any ordinary protessional
attorney to assure a defencs., In that commexion, he believed ‘that t.he court
would take steps to prevent any abuse by a person who had- been spe cially aut.horisad
to sxeroise the function of counsel-for the defence.

LR ]
PR

‘9
80. Mr. PINTO (France) said that the United States remesentative'a
guggestion that only protessiona;l. attorneys or other persons approved by the
" eourt should be entitled to act as counsel before the court was in line with ,
those made. b other members for the further restriction of the cagegoriel of

possible counsels,

8l. In his opinioh, it would not be advisable to impose too great restrictions on
the exerciss of the functions of &ounsel before the court:' The term "[;:g-/' }
counsel professionally qualified” was open to mish&erpreta:tion and might appear
more restricted to continembel than to United States lawyers. In the United

~ States of America anyone who had been admitted to practice as an attorney retained
that right, even if he weré no longer active in the profeaéion. * In some other
countries, on the other hand, the right to act as counsel lapsed through nona-uaage:
only practiLing members of the profession could act as counsela i

82. In his opinion, the right to act as counsel before the court should be '
extended to, among others, all 1awyers acting as :nagietratea or professors of law
and to officers of the Advocate-General!s Department, The accuaed shouid not be
unduly restricted in his choice of eounsel, ‘ )

83. Mr. MAKTOS (United States of America) drew sttention to the third

provision in the United States draft for article 35. to the effect that, where .

the interests of justice so required, the court ahouid aaéign to the accused -

counsel o be paid by the court, the idea being that. a8 derendant might refuse to
engage the services of counsel. ’ .
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8, ' Mr, WANG (China) wondered wﬁethe_r it would be possible to impose counsel
on a defendant, ‘ '
85, The CHAIRMAN believed that it would be impossible to do so, '
8.  Mre ‘COHN (Israel) hoped that the Committee would agree to('the_deletion

oflthe first sentence of article 35 in anhex II reading: "The accused psrson
shall have the right to & fair trial", The discussion appeared to have brought
out that such a provision was unnecessary. If nesd be, however, he mould explain
in detail why he consider=d that that sentence should be deleted,

87. Mr. PINTO (Prancs) recognized that it .would be possible to devote a
separate article to the cohcept of "fair trial®, contained in the first sentence
of arsticle 35. Although it was under no obligation' to draw up a detailed code
of procidure, the Committee should lay down, in general terms, the princi;ile of
an impartial trial, and provide guarantees of adequate facilities for the defence,
The enunciation of such‘ a principle would make it possible to eliminate from the
convention many matters of detail which should be left to the court itself to
-determine. ' ; -

88, Should the committee attempt to draw up a more detailed text, members would
be tempted to try and introduce into the statute provieions from the procedure
followed in their own countries. 1In aspite of differences in detall, however,
the principle of a falr -t.rial was respected in all civilized countries. The
rule that the accused was pi'esumed to be innccent was, for instance, recognized
everywhere. The elaboration of detailed rules was therefore a purely tgchnical

problem. ' -

89. Briefly, it wae, in his opinion, sufficient to enunciate the priuciple in
general terms and state that it wes for the court to decide the methods of
applicatlon. '
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90. Mr. LIANG, Secretary to the Committes, agreed to some extent that the
terms of article 35 in ammex IT might be coneidered somewhat swmary, That,
howevér, did not resolve the question of whether or not it should be provicied
that the acpused should have the right to a fair trial, and on that point he
agreed with the French representa?ive. Again, he saw no reason why the
defendant!s choice of counsel shouid bé restricted. It would be noted that there
was no such limitation imposed in the rules.relating to the Ipternational Court

of ‘'Justice, The international criminal court would be applying new and
developing fields of international law and it would be undésirable, therefore,

to 1imit the choice of counsel. -

The ﬁzf'aetinp; roge at 1,10 p.m.






