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PROCEDURE OF AN INTERNATIONAL CRIMINAL COURT:

Chapter III of annex 11 to the 3ecretary-General l s memo~ndum {continued}
(A/AC.4S/1) A/AC.4S/L.7, A/AC.43/L.S}

Board of ingui!Z (continued) (!t/AC.4~/L.7) ;"/AC.4~/L.a)

....

1. The CHA1RlbN invited the COTIll'litt,ce to consider th' proposal regarding an

investigating authority ~;hich had oet":n submitted by thl"> Israt.li delrJgation at the

previous mr:eting,l) and reading 90S follows:

liThe court sha.ll appoint an inv85ti;:;.:.~.ing a.uthority. No indictment
shall bo filed with the court, unJ.e~s the i.nvesti.gating autho"'ity
has certifiod that then is suj.·~'icicnt Er:ln..~ fc.cie evidence to
support the charges cont'ai.nE":d in the ind~~+,m..ntl\.

l~Ir. COHN (Israo1) sa.id that; if he had correctly intr;rpreted the

a.ttitude of' the United StatE:G repres':ntat:l.ve, tho latt·=y:.' did not ....i.sh to insist

upon the proposed board of inquiry b€ing appci~tcd by ~he General Assemb~.

The prima.r:r object of his proposal (A/AC. 48/I.. 7) appea.red to be to ensure that

such a bOArd ..../as S'2t u/J, the mannEr of its appointm;:;nt being of secondary concern.

3. There were other member$ of th~ COrnITlittee, however, who considered the

question of who should be r"'~sponl;l.ti.e for the election of the board of inquiry

to be one of fiundanlcntal L~port~nc6, ~Lccording to the Israeli proposal, tr.e

court itself should appo~nt th0 invGstigating authority. Al~hough ha personally

would prcfvr the invcst:L~ation 1:.1) be carried out by one or more of the judges of

the court, he would bo cor:tent \dth a stipulation that the !llCmbers of th", board

be elected by the court.

4. His use of the words lIinvestigatjng authority" instead of Ilboa;-d of inquiry"

was deliberate; since the. latter term seemed necessar:i.l:y to imply that there

should bQ ~o~e than one member. He consider8d that, in most cases, onc person

, 'ould be quite sufficicn', to. conduct th<; preliminary inquiry, and in coming to

t,hat conclu~-;ion he ha.d been grea.tly influcn"3d by the remarks of the N;,therland3

re~re5entative on the cxce5siv~ amour.t of tiwG lost at Tokyo in collecting

1) Summar;;r .:~Qeord of the- 12th meeting (lL!h.C •48!SR.12) , pe-ragraph 81.
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cvidonC8 fo~ the tri~l. It W;~5 ~3zc~tial that the preliminary investigation

procedur0 should be as short and simple as possibl~, an object which could best

be ~~hicved by appo~ting ono p~rson only to act as investigating authority.

5. "atho11gh in his proposal h(; hA.o intentionally refre.ined from a.ny reference

to p·oc~du.rc, he W~ 'J prepared to insert [. clause to the effect that the procedure

of' th; .~~vbstigating authority.. t-tith the exception of one important item, should

bt fi..xf.d o.:ithcr by ths court or by the t1uthoI'ity itself. The exception was

the ,.::uceti. on of tho prE":senee of the ?ccuso.;,d.. a matter which" he understood, came

nr-!xt on the Rapporteur's list or points for discussion.

6. The CHAIRMAN said that the tenn lIinvestigating authorityll had at first

led hin to belieye that 'che Israeli proposal related to the ldea of Cl. prosecuting

authority. To p.void any confusion between the proposed authority Illld the latter

body, which would be responsible for collecting evidence, it might be preferable

for the former to be de'signated IItrial conunissionil •

7. Mr. COHN (Israel) confirmed that his idea ~.s th~t the investignting

A;lthoritY'll1d the prosecuting authority should be two quite distinct bod:J.ee.

The invcsGigatine; authority would have: nothing whllt(.ver to do with the process of

pro8ccuti\:1. as such, HO'·'2ver, ha w.:!.s someWh.:\t hesitant about adopting the

~halr'in~mi . suggestion that th-.; ir.vcstigating authority be called the "trial

COl'Y'L';;.;.ssion", in v'iE.:w of the close association of the wo:rd "trialtl with later

st'lg';s in the procedure.

8. The_ CHAI~: J"JII sa~d that in tho9~ circulUst:mcas he would suggest the

t~. ,,1 c "tri ...l cQrtifying conrnission".

9. Er. de L;,CH.j~ IERE (Fr"ncc) f-~id th1'!.t s(;ver~l other questions aros(; in

cdtl~ tion to thl: question of T)rii>ciple rn.ised by the Chairman. In the first pl~ce

t:~· Isradi rcprr:.stJntativets proposA.l £....iled to state "heth'.r the in"'{estigating

.3.·.ltho~i:'y 'ra5 to bE; aP:?ointf:d 'mee :>.nd for all for a certain period of time, or

,.,rieth<>r it "':15 to 'os ~.n :,.d he.£. body appointed separately' for each case submitted

: ~" (,ol.lrt. SccOl,dl;r, the Israeli proposal did not state whether the functions 0_"

r: ":rv f L';:>.ting 'lllthGnty would be only to c€:rtify that there was sufficient

I
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prima facie evidence to support the charge, or ~n0.th~r it w0u1d h~v~ Pi. ~dditional

function of prcliJllinary investigation, Lastly .. \\'ould th'- m(mb~!' or l'!1cIr..b,,:r<l of

the invc'stigating authority appointed b~r th~ court b3 ,judges ef t.hf- court, or

persons who were not members of the court, or both?

10. Mr. COHN (Israel) thought that it would not be desirable for the

Committee to came to any definite decision at that stage 0n the question of whether

the investigating authority: snould be an ad !!2£ or e. stand;i.ng body. The cC'urt

might be in existence for sorr.e timE: before any case was brought before it.

~ben a case arose} it could set ~p an investigating authority, either of an

ad h9.£ or of a permar~l;nt nature, as it thought fit. He would prefer to leave

the q\lestion open.

11. On the question '\lhether the authodt.:r should c~ncern itself wi_th "instruct~.on:l

in the French sense of that term, his reply must be that ~t emphatically should

not. The collection of evidence and 'the preparat~on of the trial were police

functions to be perfo:nnad by the m',tionr.l.l ageneief; concerned.

12. With regard to the third question as to the composition of the investigating

authority, he considered that the court should be left free to select them from

among its own judges or to ~ppoint outside persons, as it deemed fit.

13. Mr, }!AKTOS (United Statos of JUnerica) obseLved that, while his

delegation would not insist on the boa~d of inquirJ being appointed by the General

Assembly, it was by no menns ,anxious trl a.bandon the idea. If, as had been decided,

the board was to b8 of a quasi-judici~l or judici~l ~harncter, it should be on

much the same 1.in':'s as the court, n:r..i should be elect~d either by the General

Assembly or by exactly the ScWlC pl'occdure as that adopted f'"'r ";:,he election of the

judges of the court. It should not be subordinate to the court o

14. The Committee should resist the tendency to assume that the General Asserr~ly

would not itself be impartial enough to 0.l8ct an impartial body. It should be

remenlbE-red that it also participa.ted in the ~lections of thf- mombers of the

..nt.':lrnation3.l Court of J11stice t He w:mtcd :,hc board to have: close links with

'the United Nations.
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15~ f.ccording to the: U:uted Stl'.tes' propos'11.. the board of inquiry shculd 00 of

a. more or less perm2.!lcnt n~'.tur,,;, so' th.:\";:. L. s mcmbers ':' :1;.J.J gain expl'ripnce ::.nd

ensuro condnuity in its work. It Wtl,; [! lso desir~ble t·) deciae at th:lt si:.e..ge

thl: number of parsons who were to sit nl~,n(, ban-I'd of inquiry e One, hE; oond d"''l:'(;d,

vT\Juld n0t be enough. Five or Sf.:ven mm;):I"3 ....lculd not be too many.

16. He was not in favour of the Isr!'.eli r(;:p~·(scl1ti.'.tiveI s pronos::l to It::..:lvG

cert:dn m?ttcr's op·.:n. In his view th:;y should be put to thE:. vote.

17. neplying to the CIL\D2.'Ul.N, he added thct he ',i5.sncd tu propose that the

members of thE; board of inquiry be 8lt.:'::tcd O".f tbo f'I.J.me procedure as that adopt<:d

for electing th~ jud~c~ of the court.

18. Hr. SORENSEN (Denm.e..rk) rcgrc+.t.ed th.'J.t 'c!'lt: tllrn tc.k::::n by th.: debe.te

66emed to rule out tho possibility of comp~omi8G. c~ncc it had been settled that

the function of the boc:..:rd of inquiry has to be n:,m-p(llitical, he could not see why

the t::xact composition of the board and the l"1ode of election of its membsrs should

be reg~rded as mctters of prj~ar,y import~nce.

19. The ~.:lt f;st Israeli propot1"..L contained SOJ.'E: useful points which ITIif,ht be:

incorporated. in tb;,;. United St~i,(;S pY"oposL".1, and th"re were other points in it

~mich might well st~d by thems8lves. Nevertheless in an ende~vour to reach a

compromise v~ th~ question, he wo~ld su~gcst th~ addition to ths first sentoncu

of the Israeli proposal, ll1!."lediatol.y after th,.. words "invGs-cigp.ting authr)!'ity"

of the following text: IIC01"lPOscd of threb pr-roans" not 1'.1.Gmb.zrs of thG cGurt,

to hold office for th..., s:'..l"lJ.e p,Tiod as th(· l'll.l"!lbcrs of the court". He h:;.d

tentatively prcl})os':,d th2.t th ..y should be: thre.e in number.

20. In view ef the f:-ct t.hat cert~in me.mbe:.rs of the Comr.:ittee,; s8emsd to feel that

definite solutions shoul~ be found to the q~estions raised by the French

rcp"'"s(;ntn.tive, ht.:: l'londel'(;d T.rheth8r tho Isr,~eli representative regarded it as

chsolutely essential for those i!lattE.rs to b<~ left in suspense.

f

21. loiI'. MJ,KTOS (Unitcd St~te~ of .uaerica) :; '.id that" while admiring the

RU.'''\;J01'teuris- t;fforts to reach a cot;1pr~is€:, hG f(;lt th.:-.t the lattor was in fact
..~'

; not tn favour of th(; Unite.d states proposa.l. He requestod thc.t a vote be tekcn on
~.

~.

~
i'"
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hiD own proposal that the members of th( board of inlluLy be .:;lccted by the S~JD.e

procedure as th0 judces of thE: cour·t •

22.
..

l·~r. de L,:~0Hiw.i JEHE (Franc.e) was in faV'onr of hJ"vh proiJos?ls. Tht'.t of

the United States de:lcpation, Tnorcovcr, confol'!l~,'i fo.irly closely to his own views.

If the members of the investi';ating nuthorit;r wore n.ppoirrcE:;cl in th'.. Si."J'1e m"nner 3,S the

judges of ~he court, their ~bility ~nd integrity woule bo fully gucr~t~ed.

H(l".'€;ver, if th' invoG·.:.ig....ting euthol'ity olll.:t· had ::. fr;-1'1 n)(,:j~!b(,rs, would i+. not be

diffi~ult to respvct th0 principlu of geogr~phic,~l oistribution and of roprcsentution

of tee different If_gal systSli1s?

23. Nr. K\KT')S (Unitod St.:',.tes of ;·Jnericn.) ~[~recd t~··t. if th:.. board of

enquiry hnd only thrl;c fI!cI:1bcrs;) the issue r'::.iE!cd by the t'rench l'epres·:-nt:.tive would

have to be faced. Ho" himse:.-lt', however, W3,S in f3.V'our of fbre or seven mcnbers,

:~~d if thG principl~ ef cquitab13 geogrnphical ni$~~ib~ti~n and ~dequate

rE/Pt'"s(.'ntD.l:.lon of hgal syst.Jms could not be sn.tisfic:d b~r such <l composition t it

certainly c:~)uld ",et be. satisfic.d by havins only onG m.:..nber. In his op~.nioYl the

junicial qU'l.lificati\IES of' membGr, vf thr bo....",d were rr.c:('c important than the

geoO'raphic~l distribution of seats.

24.· The CH~I~k.N put to th~ votG tho question whether the mc~bers of the

board of enqiury (or investi~ating authority) should be-: eloct~!d by the srune

procedure .:;.8 t.h~t e.doptod for the election of the judges ef tL:. court.

The C')!!Uuittee gc.vc an affirnative reEl;; to -l!,..r}[l.t cUGstion by 7 vot0S to 1

with 5.2.bstentivns.

25.'l' The CHj.Im(;~N point.cd out that the first s{;ntL.nce of the Israeli proposal
.....!r..t ~

had aC!':0rdingl:j' been rcph:.ced bJr the UlitGd Stat(,s propose~, end· invited the

COIlh;:.:itt.ee to vot(~ on the second .Jent.:.nc0:

IIN') ind:Ll.. ti',ent. shn.l~ ba fi-led wittl the court unless thE> ir!.vQstig2.ting
authority h:'.s certified t'ld there is su.ffichnt E:i.J!l['.~ evidence to
support. t1-." ch!".rges contained in th,; ir.dictmont ll •

The Co'~:r:i:t~cc adopted th~t sentence... I);:. 8 votes to none with 5 p..bstentions.

~he C~~ittee adopt~d uhc Israeli.Eroposal ns ~ whole as amended bl 6 votes

to nonD with 7_!?bstE:ntiC'~'12'
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26. Hr. de Lf.CHl.RT'IERE (F're.nce) I speaking to a point of order, said that he
had vot~d for the U~ited States amendment to the first part of the Israeli proposal;

but that he ';13.S =tlso in f:::.vour of the second solution" proposed by the' Danish

rcproscnt~tive. The two were in no way mutuallY exclusive.

27. The CHHI~lf1.N sU,' p.Gstr:d that the French representative should subnit a

fomal .1ffirmd!nent b~S0d C;J the ~a' ':Jorteur I S S11g.lZestiono

'\

28, Hr. de L....CHJ\.P.....:.If;RE (france) rGplied that the question was morc complex

than the Ch"l.ir::1:1Cl imagined. The United st'ltE::S proposal covered t;v.-°o points:

the quest ion of h0W me.n;r mcmb"lrs the board of' inquiry was t·o havs, c\nd t.he me~lJhod

of clecting th< m. iLccordino?' to the UnH';,d St~tes propos.r'~, they If-:1'e ",0 be ch':ls€(\

by the G0nE:r:l.l .l.ss(;nlbly cnd ~P?ointed for c,hc s£lme Ix.riod as the m'~~r.b(;rs of the

court. But there ~;u.~ r.nother l'ossiblo dtornntiVc,· nr.meJ¥, the ele::tbn of

memb<.I's of the board of inquiry b:.' rH..mh..'rs of the court. In that C\s('~.. there

was nothing to prevont the Danish repres(;nt.::.tiV0 f 5 proposn.l from being a.tio~·~,t-'d and

being sutrn.itte~ to th.:_ (.j·enGro.l :ssembly. in fr:.ct, the Gon.:::ral J.ssembJ¥ had

ruquGstod the COh~.ittee to prepare 2P.G or i~~ J~oposals relating to th~ establish­

ment nnd the statr':':.e of ['Xl international crir.1inal cvwt. The decision just taken

by the Co~~ittee was certainly 'ot the only possible 6oluti0n.

29. 'l'he CH!.I~.L'.N observed that t~e only point at issue: between the United

states ~nd Isra~li proposals h~d t0~n the question of the election ui members of

the b02rd of inqui~r, cnd ~h~t the suggostion.made by the Rapporteur concerning

tt, ;T1f'~bG1'ship md tC.l111S of ofl'ice of the board did not seem to be in conflict

with eith r3r of the solutions proposed. ·H:' thought it, would be more advisable to

def':r c:nsidr..ration of tho possibility of p".ttting forward .~lternative solutions

u"l.til "',he CO;'lmittee had e.lready cv.:;,1ved onc fD.irly we1l-1mit sch('JT\e. 'l.'he

retert ;.. on of C'..ltern2.tive sU.p'c;esHons :lot th ..· present stage might lead to considerable

c 'nfusion,

JO. He enquired ioTheth",r the Fr!)noh rcpres8ntt>.tivG wished to tclte up the amendment

ori~in~lly su~~ested by the Danish rcpr0sent~tivc.

31.
..

Hr. de L.·..CH..tE:,IERE (France) s:lid thnt he wished to d"so.
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,32. Mr, SORENSEN (Derunark) explained that his suggestion, which had be(;n in

the na.ture of an addendum rather 'than an ~cndrnent, h::-.d origin3.ted in 'lihe idea that

th~ mtmbers of the investigating authority would be ~ppointed bJ the court.

33. Replying to an enquiry from thL. GW,EiMAN, he agre~d thrj.';., c.s l1. result

of the vote taken, his propos,"'l~ ~'1hich had originr.l~ bE:; moved t( the first

sentence of thE; Israeli. rcpresLn1,2.tive t s proposal, had lost much ·.x;: Us point.

3h. :\ftQr c. di5cussion in w'lich the CHII.IRHliN nnd the represcntati.....es of

Chin:!., Iran, .the UnitfJd Kingdom and the United States of hmcr:.1.cc. took part,

lir~ de L~CHERRIE}lE (France) agreed to ~ cuggestion made qy Mr. KHOSROVANI (Iran)

~~~t ~ dp~ision on tne ?roposed addendum be d6ferred until the Co~~ittee had

deci ded which organ w01.1d appoint the m,.mbers of thi;. bor.rd cnd thE. ju(iges of the

court.

35. Mr. SORENSEN (Denmark) said that the: next point to be decided was

whether the ~ccused should hnve the right to be pr~scnt during the preliminary

enquiry by the investigating authority and to argue his case.

36. Mr. COHN (Israel) proposed the addition of the folloldng clc.use to

his own proposal:

liThe investigat.ing nuthority sh3.ll, before issuing My SUCh. c;;,rtificatc,
cive the accused rcc.sonable opportunity to be he?rd and to adduce such
evidencc as he may desire".

37. Th0 regular procedure would bG for the investigating euthority first to hear

all th~ evidence produced qy the prosecution and decide whether a prim~ facie case

had be£n established. Them, :md then only, the accused '"{QuId be invited to sp6ak,

if he wished to do so. The Committee could l:~y down such a procedure, but it would

be better and more practical if it !!lardy stipulated that the accused be given a

reasonable opportunity of being heard, ~d left the decision as to the actual
. .

procedure to the investigating Cluthority. Thbre might, fer L~stance, be some

cases in which the evidence was so overwhe1nl~gly clearth~t t~e accused could be

heard forthwith if he so wished.

38. Mr. GORDON (United Kingdom) said that the ~epresentative of Isr~cl hed
'I.:,
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adeeJ.uately declt with r..ll tho points he himsulf hr.d vished to r:1isc.

3':', Hr~ "T;.,&..ZI (Syria) sdd that under S000 le:g'l systems bo,C'.rds of inquiry

h~d the;Jol·:er to ple-ce an ~CCUSt>d. p<:rson 1ud<;r r..rrest. "hs the propvsed. board 01'

inquiry to bl; given the right to issue W'lrl','nts to prevent [',.ccusod pt:rsons from

disappearing or covering up tr~ces of evidenc0? Moreover, would th~ d8cision of

the bo:"rd of inquiry be: 3U..)juct to r.ppeal) .-;.nd if so, how was such an <>,ppeal to

be lodged?

I

·1
I

40, The CH,iIRl,:..N said th.:'.t thc;!'.) ''1ould naturnlly, be; no Co;, pec.i proper agdnst.

any decision of the investiga.ting~uthorityth2.t a prin1~ ~ C ',S8 had been

establish(,d, The tri~ ·,'!Quld af1'ord the c.ccust;d vlith the opportunity of tr.?ing

to prove that thr.t decision had ben.n wrong.

41, iir.. T;JU.ZI (Syria) said th:lt under the Syrian legal system, individuals

could be summoned to appear before ~ board of inqui17 c.t the request of the

E,[',rtie civile or of the public prosecutor~ If ~h(. exa.r.d.ning .nagistrr..te - rt:fllsed

to order n prosecution, the E~rti~ civile or the public prosecutor could bring the

mJ.tte!' before a grp,nd jUry, Thn.t meant Cl bo.:'.rd of inquiry,' ~md not a judicb.l organ.

He wonderedWlcth6r such ~ fo~n of c.pponl should not b~ n.llowed, even if no appeal

'\olere :1llowed .:tgc..inst th(, judgment \}f thE- court.

42. The CH..Im~:LN thoug,ht it would be advis1'.ble to defer consideration of t.he

H€cond question r~isod by the r(,prcsent~tiv~ of Syria until the COITL~ttee took up

the question of appec..l as ~ whole.

43. The first question, nc;:"::lly, lfrhether thE.' invGstigc..ting authority. should have

the power to compel th(; ~.tt(;nc,''.nct; of ",itnesses and the production of evidence could,

however ~ be; settled forthwit~,

45.

44. 111', T,:..n;.ZI (Syric..) agree;d that consideration of his second question

snould be defurred,

Mr. COHN (Israel) said he would h~ve no objection to inserting a clause
'"

to the effect that the inv~;stigc:.ting ::'.uthorit1' should h"..vc powers ~quivalcnt to those

,,
~,

~
i<;,

l
L
~ ,

!"A...J._~ ." ._'--- __._
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of the court to comp(;l the att(mdnr.cG IJf witn€:sses ~md th" Pl~o(~uctivn of (;vidlnC(;~

Such "I. cln.us" r.d..ght come either before or after the cl'.use re13.ting to tho pn.s':.,nce

of j~hc ::'..ccus<..d.

46. The CH"I').j;I;.lI enquired whethr;r thE. re; w~s ..:n~l objuction to putting th~

\If'oposal of th(, T'Jpre.-sent:,.tiv0 of Isr:1cl to thG vote bef()re c011sidering the question

of the presence of the accused.

h7. ~r. PINEYRO CiLl:' (Uruguay) thought the p:"'obICl:: r::'.isE.d by the S~"ri:m

r~p~escntativo should 0nly COMe ~fter th~ basic issu~, n~~lely, the n.ppear~n~6 ~f

the accused person befo'."':' t.he. b0:'..rd 01' inquir:r. It would be; well to d.efinE.; once

:l.~d l'or all the nt1.turb of toll;;; oO'lrrl of inquiry '(nd to specify ,:;hethvt' it should only

h"ve the power to c:stn.blish t.: .E!iJ!13. f:l.cie c.?sc- in ~ccorc'I.~'.nce '·r:.th t.ii" ,:Nidcncc

!:v::::il.:tblc. If so, thore ,·m.s n·) nccd to ~ivc th·.~,ccuscd ix.rEan th~ ri:;ht :0 ,-pp(:ar

before it~ But H it wel't: felt thc,t the bo".rd of inquiry should constH1..lt" +,:18

first stage in the investirc.tion, th Dr·.s:..nco of th~, .".ccused p(;rson before it

',·'ould 'be essential, ,:md P 'Jv:'...sion "could h-:·.vc to b(. r~''.c1E": to crsuro that he did so.

HLnce thn.t p~elininary issuo must b~ ducid0d first.

48. Mr. KHiJ5~10Vl·.NI (Iran) "Tonclcred 'whether the power to compGl n.ttcndc.nce

of \dtncsses, was not a r\r'.ttcr to be. settled by speci;;.l c(mvcntion.

49. The CH1'.I::U:.:l,N G.::.id th~t; vlhile agreeing with tho Ira.ni'ln represcntdive

that the COffii.littee 1'!a.s getting involved in a matter of detc..il, ~t ""'3,5 clear that

the represent3.tivc of ~;yric. felt un7"..ble to vote on the question of the pr",s(-;uce

of the accused until the other issue had been settled.

He invited the Co~:uttee to decide whether it wished to discuss the questions in

sugested qy the Syri~ repres8ntn.tive.

COl.1mittee decided tq adopt that order by 6 votes to 1.

SORfu1S~T (Denmark) s~id he was not in favour of the p~oposal to give

·.ting autholity th'-, TJO...·Tcr to cOr.lpel attendlO'.nce of 1'1itncsses and

Tho Co~ittee would recall that whon it had discussed

',.i.vinp,' tr,c court pov,cr to ~sk for other forms of assista.nce qy

,j
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States, namely th(; eX0c':ttion of war-rants of arl."es1~, it~ htv! dE;cided 3.g~ins·· doing so.
If there was DJl argwncnt :n fq,vour of restricting the po"mrs of the court, ~,h1.t

{l"rgum(;i1t should be even st rcnc:er in thf~ case of tt:e :'.nv0stigating a.uthority.

52. He :lsked the SyriF.'.n rep·("ef.cnt~i:.ive whether it W.:'ldd not be sufficieht- for the
i!1vcstigatin.g lluthority to request thG court to is~ue ,. w&rrant~ whenever the
fo~er felt th~t further evidence should be produced.

53. Er. TJi.RAZI· (Syria) expldned th~t in m~inb his suggestion he had merely
put a .question which h~ h~d not undert~J<en to ~sw~r, namely, "nether it wes the
board of inquiry itsolf which W£lS to IDr.ke arra.'1gew.cnts for summoning the accused
pl,rson and the:: witaessas, or whether the Cour~ would decide the matter.

5l~. If the first course were decided on, expres~ m~ntion would h~v8 to be ~~d~

of' it, otherwise the right of the board of inquir:,r to sur,1"'Jn lndividuals before it
mi':ht be contested. Personally, he would prefer thp.t the bO£lrd ')f i~quir'J itself
took the dec ..sion to SUllffion \"d.tnesses tmd qCCUSGd persons £lnd that it assumed the
res.onsibility for carryin9; out thnt decision.

55. Hr. 1LKTOS (U:'l.ited St~tcs of .i-.ro.cricn) asked whether the represC:;I)tc.tivt";•of Syri~ was in favour of the accused b~in~ pres~nt ~t the preli[qinary enquiry,

.56. Mr. T~Rf~ZI (Syria) r~plied in the £lffinnative.

57. Mr. ~·;.~KTOS (United States of ;.mar1cn) st',~d that,_ according to the
Israeli proposal, there would be both en investigating authority and a pros8cuting
attorney. The task of tho investigating authority; which was to be a judicial
body, would siml ly be to decide whether the evidence produced wp.s sufficic.nt to
establish :.l. Erim..1.~ case, but not to cEcide whether the accused was guilty.
The onus of producing adequute .evid(.nce IV with the prosecuting attorney and with
the States which had laid the chnrge. It would be a confusion of functions to
empower the investigating authority to compel attendance of witnesses and call for
the production of further evidence.

58. Should the Committee reject that point of view, he would prefer the Syrian
SU~f,bst~on thRt the ~ett~r be rcgulo.ted not in th~ stctute 0f the court, but qy 0.

(,
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spcci~l convontion, O~ the D~nish ropr~sentative~ su~gestion to leave it to the

COUTt to issue S1.:.ch warI.'~nts at th<: request of the investigc.ting authority.

59. Mr, COHN (Israel) recalled that, oven if the statute of the court

~ranted the court or its subsidiary organs such power-s, no obligatioTJ. ','ould thereo7

rest on States. The court would have the power to call for witnesses ~~d further

evidence, but no State would be under tho obli~ation to ensure exec~tion of the

court's desire. .fuile the powers of the court would be embodied in t~e statute,.
the undertaking to assist the cou?"t could be entered into by states 011~y by means

of' special conventions.

60. The question of the pr~sence of witnesses arose at that moment only in

connexiQrt with the witnesses of the accused. His delegation was in favour of

according the accused the right ~nd the physiJal possibility of bringing evidence
,

befor~ the court, but did not consider that '~~e court should have the power to

compel his att8nd~nGe. Th( observations of ~he Syrian repres~ntative, whic~ he

had perhaps misinterpreted, appear8d to link the question of compelling th€

pr~ I~;.;ncz ;)f witnesses with that of compelling the presence of the accused. The

tVlQ. questions w.::;rtJ, however, entirely separate, and tht3 invci:itigating authority

should merely h:'.vc the right to issue El. notice tQ the accusod inviting him to

be present 3.t the <mquiry, if the latter so desirl;:d.

61. Mr. GORDON (United Kingdom) asked whether the observations of the Israeli.
represent3tive were based on the supposition that a public prosecutor wnuld be

perfor'llinr; his functi.ons at tha.t stage in the ~rocf'edings.

62. Mr. COHN (Israel) replied that that "'as so.

63. Mr. iLKTOS (United States of .LlI1erica.) suggested that the Committee should

t8ke two separ~te votes, the first on the question of the power of the investigating

authority to compel the attendance of witnesses and the production of evidence, and

the second on the question of the pres&nce of the accused.

!l was so agreed.

The Co~mittee rejected by 3 votes to 2 with 8 abstentions, the proposal that the,
investig1ting authority should have pow8rs equivalent to those of the court to compel the

attendance of l-!itnesSfis Md th.£. production of e.:vidcnce.

','

j
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r:. 64. i'ir. KJ<:TOS (United States of ....merica) did not consider that the pres(,nce
IIIf, of th~ accused at the pre1ir:1imtry enqt'iry- Nas at all necessary, It would be the
iw

,. duty vf the prosecuting authr'\rity to collect serious evidence and to satisfy itself,
r~. . before raising the matter 2.t. ~.ll} that th::.re was not only a Ed.ma~ cRse, but

f also a reasonable possibility of ultimate conviction of the accused. -'!ere that not

so, it would be the duty of the investigating authority to refrain fron bringing an

'3.ction.

65. the defenda.nt would not suffer as th~ result of his not appearins before the

investigating authority, since any harm to his reputation would in fact already

hr..vc' been done by the:; mere mootinr of the accusation. If he were to be present,
~.

f' the P" ocess 'i/ould ce:'.se to be a screening one, and would becor.:e a kir.d ef pr8-tric:o..l,

a trial of the issue, thou~h not of the defendant. Some countries rrk~de no

p1ov'.sion at all in their legal systt:m for any preJiminary invcstigaticm pl'ocedurc"

and did not consider thet the accused suffered ~ hardship thcrc~·. Indeed, the

rcp'~sent~t~ve of the Netherlands, whose views were at the othEr cxtre~e to those

of the reprl3sl..ntative of Israel, thou~'ht th::!.t the ..!holE:: proce.iU.re of the board of

inquiry could bE: disp0nsed \-lith. The argument in fc..,our of cJ1. ~_m..cstiga.ting

~uthority ~s that it would expedite procedure. If? how8ver, the accusod wore

invited to produce evidence before it, procedur~ would be considerably protracted.

66. Mr. COHN (Israel) reg~rded the right of the accused to be heard at the

. preliminary stage as ~ kind of constitutional right. In point of fc.ct, th~ accused

hardly ever made use of that right. It would, in fact be unwise~ from a. tactical

point of view, for the accused to speak at that str.gc unless he had an absolutely

water-tight case to present, bec~use he would thereqy be disclosing his defen:3c to

the opposite party, \'nereas by keeping silent he cculd tnke his opponent b,y

surprise at the tri~l, Ho must, however, h~ve th0 riGht to rppear if he so wish~d,

if.nly in order to ascertain thr. n·~ture of the ovill(,nc,~ to be produ,::{'d agdnst hir:\.

t':
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67. The CWLlffilIILN invited the COf"lJTJ.1ttee to vote on the I sraEli pr cj"loSC1.1 that:

"The invcsti:;atin- authorit.y· sh':'.ll, before issl,1ing ~~ny such ccrtificnt'3,
iYe th, accus( Cl reasonable op'J0rtunity to be hcr.rd ~.nd to :tddue.: such
evLbnc~ ~s he Y'1:-:'J~ desin: lI •

The Co~n.ittoe ?doptod the Israeli proposal BY 6 votes to 2 with 5 abstentions.
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Articles 31 to 34 of MIl.£X II {~1./;"C.4S/l, t~/i~C,4S/L.a)

68. ~r. SORENS~1 (Denmark) speaking asReppo~'ur, said that the Committee

had completed consideration of the question of H, board of inqui~ ,ir investigatin;

authority. The next matter was the question of indictment, set forth in articles

31 to 34. of chapter III of annex 11 to the mumorendum Gubmitted qy the Sccretary­

General (lJAC.48!1). Hc surgestod thc..t the Curnmittee should considpr, in that

connexion, article 1 of the proposnl submitted by the Israeli d01e~ation (A!AC.4S/L.S).

69. 'Mr. COHN (Israel) pointed out that article 1 of his delegation1s proposal

which was the only one lef~, the other3 having been disposed of ~ the decisions

just tak(m by the Connn.ittee" was not really intended a.s 1lI1 amendment to the

articles of the dr~t statute, but rather as an addendum Which should be discus8ed

before them, since it dealt with the question of a prosecuting authority, which

arose before any question of indictment.

70. He would not clai.'tIl any ri,-:hts of authorship 'since his P~'oposal was in fact

based on ':.he Dr'lft Convention for tho creation of an International Criminal

Court of 1943~1) The fundamental idea underlying his proposa.l was that tr.a

prosecuting authority must be entirely distinct from the State interested in

bringing the action, and should approach the question of whether t'o prosecute 07;"

not from a legal and semi-judici~l point of view and not from a partisan standpoint•

•i.rticlc 34 in Gonnex 11, which, it might be pointed out in passing, (;ontained the

rather doubtful phrase .1I sustaininc: t.he .'\ccus~tion before the court", specifi.::d that

th~ p~rty instituting the proceedin~s should be responsible for conducting the

prosecution. ~ccording to his proposal, however, the interested party would not

be rcsponsibln ~ithGr for con0ucting the prosecution or even for ap~ointing the

prosecutine authority~ The only right it should possess was that provided for

in the bst parograph of article 1 of his proposul nanely", to appoint a qualified

leg~l officer to ~ssist the procurator goneral with his advice and to act under

his direction in. the.t pC·.rticular case•

.,rt'icle 21 of thr;c. Draft Convention (A!CN.4!7/ltev.1, p. 101,)

f~
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71. In ~aking his proposal, he had been inspired b.Y the tradition prevailing in

countri~8 ~bserving ~ngl0.Saxon law to the· effect tha~ ~he prosecutor had a ~I
discretionary right, and was not simply a kind of machine for ensuring t.he

condemnation of the accused. Their tradition was that the prosecutor should be

just ~nd should see that the accused and his counsel obtained a fair hc:aring. He

reg2.rded as essential that there should be an impartial prosecutor who would see

that )ustice was bc:ing p-one before the case was even brought before the

i.nvestie;'3.tinr: :".uthority. If he should decide there was no case to bring before

the court, the ac~u5ed wo~ld go free. The prose~utor should therefo~e be of

the highest possible standing, preferably as high as that of a judge of the court

itself, and should enjoy 'ihe' same diplo1M.tic status as the members of the court.

He could agree that his proposal be amended to the effect that the procurator general

be elected b.1 the same orgen as would elect the members of the court.

72. Mr. LIANG, Secretary to the Committee, remarked that the phr~se

"sustaining the accusation before the Courtll was a not particularly happy translation

of the original French "soutenir Ifaccusation devant la Courn , and suggested that

the Committee ~hould be guided in its discussion by the F~~nch text.

73. Alth0ugh the office of procurator-general was unlmown in :~nglo-Sa.xcn law,

it did cyist in Chinese law.. The functions of' that officer were, however,

entirely distinct from those of the court, and he did not know of any country

where th0 procurator general was appointed b,y the court. He therefore welcomed

the Israeli suggestion to ~end article 1 accordingly.

74. The CH.\IRMl.N snid that the Committee would consider the question of

estnblishing a prosecuting authority and that of indictment at the following

!he meeting rose '.'.t 5..Es!!l.




