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l, JURISDICTION OF AN INTZRNATI.NAL CRIMINAL CCURT:

Chapter II of unnex II to the Secretary-General!s memorandum (continued)
(A/AC.L8/1, A/AC.48/L.T, A/AC.48/L.8)

Article 30 of annex IT (4/AC.48/1) (continued)

1. The CHAIRMAW requested the Committee to resume its consideration of the
text submitted by the special sub-committee set up to prepare a revised wording
for article 30, which dealt with the luw to be applied by the international
criminal court.l)

2, Mr, de LAGHARRIERE (France), speaking as Chairmun of the special sub~-
committee, reculled that the text prepared to define the law to be spplied by the
court had given rise to various comments both as to_form and substance which the
Committee should consider.

3. The Netherlands representative had usked thet all reference to the law to be
applied by the court be omitted. The Chinese and austrulian represcntatives had
asked whether it might not be advisable to enumerate in the stutute the sources
of the law to be applied by the court. He repeated that the special sub~
committee had felt that it was interpreting the opinion of the majority in the

Committee in considering that it would not be desirable to muke such an enumeration.

4, Furthermore, the Danish representative had put forw:rd two observations in
regard to the wording. Referring to the expression "crimes of international
concern", he had rightly pointed out thut all the crimes for which the Committee
had assumed that the court would huve jurisdiction, including crimes under inter-
national law, would be crimes of internctional concern. The expression might be
amplified by the addition of the words "provided for in paragraph (b) of article A",
that was to say, the article in which the two cate;ories of crimes, over which it

had been decided the court should have jurisdiction, would be mentioned.

1) Summary Record of llth meeting (A/AC,.48/5R.11), paragraph 99.
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5. The Danish representative had asked at the previous meeting whether the
expression "font renvoi A" was faithfully rendered in English by the words
"expiicitly refer", He personally considered that the two expressions were
sufficieﬁtly close to each other, If the Commitiee adopted the text, it could
ke left to the Secretariat, if necessary, to find a more precise equivalent.

6. Mr, LIANG, Secretary to the Committee, believed that it would be pre-
ferable for the Committee itself to decide on a suitable finglish equivalent for

the French phrase “foﬁt renvoi &". The English equivalent given in the sub-

committee's text, "explicitly referred", wus, in his view, not adequate, for it
was apparent from treatises on international law that the French word "renvoi'

contained the notion of application.

7« He also considered that the term "general public international law' was cumber-
some. while a distinction had been made by publicists between general public
international law and international law, the text under consideration made a dis-
tinction between general public international law and international penal law, and
he believed it would be sufficivnt to use the term "public international law",

8, Mr, SORENSEN (Denmark) said that the French representative!s suggestion
to clarify the first phrase in the second paragraph of the sub-committeet!s text
was acceptable to him, He agreed with the Secretary's remarks concerning the

English equivalent of the French phrase '"font renvoi ia". The Australian repre-~

sentative had suggested to him a way of introducing the idea of the application
of the particular law by replucing the words "which granted it jurisdiction
explicitly refer to the said penal law" by the words "conferring the jurisdiction

provides for the application of such national law!", He supported that suggestion.

9. He appreciated the reasons for which the Secretary had objected to the term
"general public international law!, If however the word '"general' were ocmitted
from that definition, the impression would be given that international penal law
was distinct from public international law, but the former was clearly part of

the latter as was brought out by the use of the word "general!, An alternativg

formula however might be "other rules of public international law,"
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- 10, Mr. LI&NG, Secretary to the Commission, said that as the court would
apply all kinds of international law, the word "public!" should not figure either

in the alternstive definition suggested by the Danish representative,

11, Mr. MAKTOS (United Stutes of America) proposed an alternative text for
~article 30, reading:
"The court shall apply international law, including
international ¢ riminal law, and, when applicuble,
national law,"
That wording expressed-more simply what the Committee had in mind, and repaired
the omission in the sub-committee's text of mention of the upplication of national
law to crimes under international law, to which attention had been drawn by the

1) :

Netherlunds representative,

12, He also considered that his wording more properly put first things first,
by placing the generic cutegory of international law before the specific category
of international criminal law.

13. Mr, ROLING (Netherlands) supported the United Stutes proposul, which
met the point he had made earlier, '

’

Yy At the suggestion of, Mr. ROBINSON (Israel) and’ of the CHAIRMAN,
Mr, MAKTOS (United Stutes of America) agreed that the phrase "when applicuble"
should be replaced by the phruse "where appropriate'.

15, Mr, de LACHARRIERE (France) saw no point in including in the statute
of the court a text which was so short and so general. He would prefer to omit
altogether any mention of the law to be applied by the court, rather than include
a trulsm,

1)Summary Record of the 1lth meeting (A/AC.L48/SR,11}, puragraph 110,
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16, Mr. PINEYRO CHAIN (Uruguay) informed the Committee of the view he had
expounced in the Sub-Committee, Instead of referring first to public inter-
national law, and then to internationsl penal law, he thought it would be better
to reverse that order, on the grounds that the court's function was essentially
the ropression of crime, The essential rule to be observed by the court was the
penal one, and any other rules of law which the court might have to apply would be
supplementary and intended to facilitate the exercise of its repressive function;.
. In the case of crimes of aggression, for example, indictment was bgsed on inter-
national penal law, whereas other supplemenary concepts, as that of war belonged
to general public internationsl law. In the sume way, the violation of the laws
and customs of war, were a mattér of international penal law, though it was general
'public international law which defined those laws and customs., Thus the luw
applicable was international penal law based on general public international law,

17. In drafting its text, the Committee should reSpect that logical order.

18, Mr, ROBINSON (Israel) said that, despite the fact that he had been a
member of the sub-committee that had drafted the text before the Committee, he
preferred the United States representative!s text, since it was framed in more

. comprehensive and concise terms and made the necessary provision for the possible
application of national law to crimes under international law, He could not
share the French representative's view that the United States proposal would have
no practical value, for he considered that the very fact of introducing a mention
of international penal law into an international instrument would be a very greut
step forward, So far as the Uruguaysn representative's objectlons were cone-
cerned, the United States propcsa, sought te bring out the contrast between inter~
nationul and national law, and not between public international law and inter-’
national penal law,.

19, Mr, WYNES (Australia) asked what objection the United States representa-
tive had to limiting the natlonal law to be applied by the court to national law
provided by conventlons, special agreements or unilateral renunciations.
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20, Mr, MAKTOS (United States of imerica) replied that he feured that such
a limitation might be unduly restrictive on the court, for it wus conceivable that
a certain nationcl law would have to be apblied in a particular cuase although it
had not actually been declared applicable by convention, speciul ugreement or
unilateralhéenunciation. For that reason, he had omitted mention of conventions

s ed

gnd' the like from his text.

21, The CHAIRMAN pu . che vote the text proposed by the United States
representative for artlels 30.

The United States text wes spproved by 7 votes to 3 with 4 sbsténtions.

22, Mr. TARAZI (Syria) said that he had cbstained from voting because he
considered the French text of the formula adopted both incomplete amd inexuct.
International pencl rules were not "droit" but "loi", and the court would huve to

apply "lois". The expression droit pénul internctional was consequently too

vague., It would leuve many cuses doubtful.

2. PROCEDUR§)OF AN INTRNATIOWAL CRILINAL COURT (resumed from the eleventh
meeting)

Chupter III to cnnex II to thae 3ecretary-General's memorcndum (A/Ac.L8/1,
A/MC.48/L.T, A/AC.L8/L.8)

23, The CHAIRMAN invited the Committee to resume consideration of the United
States proposal (A/AC.48/L.7) concerning the establishment of o board of enquiry,

24, Mr. MAKTOS (United Stutes of America), referring to article 3 (A/AC.AS/‘
L.7), said thuat, while his delegation was not wedded to the idea of the election
of the members of the board by the General Assembly, he would urge one particular
consideration. In his view, the court should not be dissociated from the United -
Nations; in fact, it would be desirable to create us muny ties as possible
between them, consistent always with judiciul impartiality, although he would nob
"go as far as to urge that the internutional eriminal court should be an organ of
the Uhited Nations in the sume way 2s wes the International Court of Justics.
Being convinced of the impartiality of the Generul Assembly, he repeated the view
1)

Summary record of the 1lth meeting (A/AC.48/SR.11l) paragraphs 36 to 97.
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he had expressed at the previous meeting,l) that the General Assembly could be
relied upon to mioke sure that the election of the members of the board was carried
out impartially.

25, Turning to the succeeding articles in the United States proposal (A/AC.48/L.7),
he said that articles 4 to 6 dealt with mutters of machinery for the election of
_the board, As to article 7, the guestion of the period of office of members of
the board could be left over unbtil a decision had been taker as to whether the
establishment of u board was desirable, In articles 5 and 8, provision had been
made for certain links with the United Nations. He recu:lled the concern felt by
some members of the Committee thet the interests of the accused person should be
protected, and submitted that the provisiah in article 9 would not prejudice the
interests of the individual,

26, Thz CHALAMAN thought that a point hud been reached when ths idea of the
attendance of un accused at an enguiry into his case could be further discussed,

27. Mr. COHN (Israel) said that, the Com.ittee having decided that the
primary purpose of the board of enquiry wus the protection of the accused, the
question now arising was what form that protection should take, hen, at the
11th meeting, he hud suid that the individucl should be protected from frivolous
prosecution, he had had in mind not only lack of evidence but also frivolous
accusations whereby the court would be exploited for propuganda purposes.z) The
protection of the individual was sought where the isswewas political and not .
Jjudicial., Assuming that an accused were brougat before the board of enquiry come
posed, no£ of Jjudges but of representatives of States, his delsgation wished to
prevent the accused being committed for trial before a criminal court because of
his political activities or political standing. He had no confidence in the
ability of a body so composed to safeguard the ifterests cf the individual. His

1) Ibid. paragraph 81.

2) Summary Record of the 1lth meeting (A/AC.48/SR.11) paragraph 73
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idea being that the screening process should be conducted on a judieiul basis, he
agreed with the Dunish representative that the court should be given power to
appoint the members of the board, and withdrew his delegation'!s proposals .
(A/AC.48/L.8) in that respect in favour of the Dunish proposall). He adhered to
that position despite the legitimate desire for thezeto be close ties betwsen the
court and the United Nations.

28, Replying to the CHAIRMAN, he confirmed that each sase should be the subject
of two decisions, the first as to whether the accused should be tried by the
international criminal court, the second as to whether he was guilty of the crime
with which he was charged.

29. Mr, RELING (Netherlands) felt that he should m.ke his position per=-
fectly clear with regard to the propusal for the establishment of & board of
enquiry. The Committee had agreed that the international criminal court should
deal principally with crimes under international law, and he would limit his
observations to that catégory of crimes, particularly’ as he hoped that in the
light of its discussions the Committee would ultimately rule out the othcr catew

gory, namely, other crimes of international concern.

30,, The Committee had decided that an organ of the United Nations could bring a
case before the court in respect of crimes under international law., There wes
every probability that the General assembly might declure a State an aggressor,
and the General Assembly could not be prevented from seeking to bring those
responsible for that aggression before the international criminal court. In the
e;ent of the General Assembly having declured a State an aggressor,-he could see
no need, either on grounds of evidence or on grounds of political expediency, for
a board of enquiry, that was to say, for a screening body to examine evidence

before the court took cognizance of the case,

31, The court would be concerned with three types of crime under international
law: crimes against peace; war crimes; and crimes against humanity, If a
State had been declared an aggressor by resolution of the General Assembly and

the court was e stablished, the Gencral Assembly could decide to bring the leaders

l)Ibid. paragraph 93.
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of that State before the court. The question was whether the General Assembly
would wish to do so. After all, the primary function of the United Nations was
to maintain peace, but it would be more than difficult to seek und achieve com~
promises with aggressors, on which'the peace of the world might depend, in the
face of an attempt to bring those responsible for the aggressive action before the
court, Thus the question of whether the General Assembly should appeal to the
court in such cases was a matter of political expediency. The same consideration
applied where the persecution of groups, that was, crimes against humanity, were

concerned,

32, When it came to the gquestion of States bringing accused persons before the
court he again doubted whether a bourd of enquiry was necessary. In the case of
aggression, say, where a charge had been laid in respect of conspiracy to wage
aggressive war, the possibility was that the General Assembly might have adopted a
regolution declaring the particular'state an aggressor, but had not sought to
prosecute the leaders of that Stute on grounds of political expediency in the
interests of world peace, In his view, it would be inadvisable for a State to
bring such a case with all its attendunt implications before the court for judgment
without a prior decision on the part of the General Assembly that it was.politically
expedient that the government of the aggressor State should be tried for a crime
against peace. It had to be reccognized that justice was a means to an end and

not an end in itself, the end being the welfare of the peoples of the world,

Where the pursuit of justice was not in the interests of the welfare of manking,

it was better that justice should not be pursued, and that the prosecuting agency
should in such circumstances be entitled to abstain from proceeding with the case;
the latter being a common procedure under national systems of law which it would be
well to introduce into an international system. 1In his view, the organ that
would be able to decide whether the pursuit of justice would be in the publie
interest would be the Security Council or, even better under present conditions,
the General Asscmbly.

33, He further contended that where a State had been churged with a crime of
aggression, the question of the extent and the nuture of the evidence could not be
of much jmportance, for there would surely be no lack of valid evidence. The
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all-important question was whether at such a time it would be expedient to run the
risk of jeopardizing a possible compromise with the agéressor in the interest of
peace by a penal judgment against those responsible for the aggression..

34 It would be recognized that war crimes and crimss agsinst humanity, such as

the wholesale murder of groups of people or the running of concentration camps and
the like, were activities curried out on such a large scale that there could be no
question of absence or inadequacy of evidence. No screening process therefore
appeared necessary in such ocases, Thére, too, considerations of political exped-
iency obtained similar to those obtaining in the othef cases he had mentioned, -

35. Admittedly, a filtering process was necessary, but it should be coﬁducted on
the political plane; consequently, the screening body should be the -General
Asscnbly.

36. The French representative, in supporting the view that States should be
entitled to bring accused before the court, had argued that preliminary considera=
tion of a case by the General Assembly would almost certainly result in pre~
judging the issue, He, on the other hgnd, considered it essential to have & pre=
liminary political dlscussion concerning the politicul expediency of bringing the

accused before the court,

37. The CHaAIRMAN suid that the Netherlands :epresentative had now brought to
a head the issue as to whether a board of enquiry was desirable and, if so, what
form it should take,

38. Mr, MAKTOS (United States of america) considered that the Committee
should take u separute vote on whether there should be screening machinery in cases
where the Generul .ssembly,,if given the power to do so, decided that the accused
should be brought before the court for trial.

39, He believed that where it was a juestion of States bringing a case before the
-court, the Netherlands representative was not so much concerned with the question

of whether a board of enquiry would be estublished, 28 with the question of whether
a Statels right to bring a churge should be limited by the necessity of securing

the General Assembly's approvul of such actioh, As he saw it, the General Assembly
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would prenounce on the broad issue of whether, for instance, aggression had been
comnitted, but would not examine the evidence on which a decision could be taken
as to whether the various individuals charged had or had not taken action warranting
their being brought before the court., It would then be the task of the board to

screen the evidence brought against such individuels,

40, Mr. ROLING (Netherlands) admitted thata& the national level a screening
process was necessary for the protection of the individual; but the need for such
screening was not apparent in cases where the General Assembly decided whether or

not a case should be taken befors the court.

N Mr. de LACHARRIERE (France) said that tiie important statement of the
Netherlands representative had drawn the Committee!é.attention to a very serious
aspect of the question, namely, the problem of what action the court could take in
respect of authorities in power, a problem which arose from the fact that the court
would not have at its disposal a police force of its own,

42, The Netherlands representative, referring to a possible conflict between the
requirements of Justice and those of peace, had expressed the view that since

peace was the fundamental aim of any international community, justice must sometimes
be sacrificed to it, He had concluded that the preliminary stage of application
tc the court must be effected on the political level,

43. +hile he (hr. de Lacharridre) entirely agreed with the premises on which that
argument was based, he could not accept the conclusion, Up to the present, there
had been a difference in opinion in the Committee between those who were in favour
of a purely legal screening body and those who wanted a rather more political body
connected with the United Nations, The Netherlunds representative, going further
still, had recommended that States should not be allowed to bring a case before
the court directly, but that that function should be reserved for the Organs of
the United Nations, concluding, correctly, that the action of the latter would
make a screening organ unnecessary; the fact of the General Assembly having given
an opinion would be a guarantee thet the charge was properly founded.

kl,. He could not agree that the screening organ should be political. In the case
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of rulers in power, the court would not in practice be able, when seized by a
Stute, to take any effective action; it would not even be able to investigate.
The charge would remain pending and could only result in a sentence if the United
Nations later took measures against the Stute whose rulers were accused and
removed them from power, Only then could the accused be arraigned and tried,

L5. Thus, international political action would be required to enable the court to
act, In the particular case of rulers in power, their being brought to trial
‘Wbuld, by the very fact of their being in power, be subject to political considera-
tions, so that the preliminary screening énvisaged by the Netherlands representa=-
tive would be unnecessury.

46. In other nuses, care would have to be tuken to keep out politics. Public
opinion attached great importance to the decision to bring a matter before a
court, whereas it frequentiy‘happened that when sentence was pronounced,
necessarily after a considerable lupse of time, passions had cooled and the
sentence went unnoticed, It was of great importance to public opinion to know
that such and sueh a ruler or such and such a military leader had been brought
before the court. The brirging of a charge before the court could not be made
dependent on a political decision taken by the majority at any given moment. ihat
State could flutter itself that it would always be one of that majority?

47+ The Committee must avoid giving the impression that it was trying to take
advantage of the fact that certain Stutes were not represented, to create a kind
of cold war, It must propose in good faith the creation of a body acceptable to
all States Members of the United Nations. All the States could accept a body
empowered to reject improper charges on as non-political a basis as possible, and
composed of from three to five important personages whose impartiality no one

would be able to question.

L8, He felt thot it was less important to provide formal safeguards for the
accused than to protect them from publicity. He was in favour of closed sittings
from which the public, the Press and, if necessary, counsel were excluded, even
if that seemed to reduce the sufeguards of the accused.. The chief safeguard with
which they should be provided was protection from sensational publicity,
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L9. In conclusion he supported the idea of a body whose members would be elected
by the court or in any other marner which would guarantee that they were elected
in an entirsly non-political capacity.

The mee@igg‘was suspended at 11.50 a.m, and was resumed st 12,10 p.m,

50 Mr, SORENSEN (Demmark), Rupporteur, said that a number of questions
which required decision had emerged from the discussion, The first was whether
the object of the scroening machinery wus tou decide upon the political expediency
of the trial of any case before the court, or whether its object was solely to
decide whether the evidence was sufficient to establish a prima facie case against
the accused. If the Committee decided that the-screening process should be
purely judicial, the question would then arise whether it should merely decide
whether a prima facie éase existad, or whacther it should also prepare ihe triad,
inter alia, by the examinntion of witneﬁses. Another question concerned the
compasition of the organ entrusted with the screening process. Such an ovrgan
might consist .ither of mémbers of the court or of non-uembers, If the latter,
who should elect them? A final questicrn requiring an answer was whether the
accused should he allowed to appecr before the agency carrying out the screening

process,

e Mr. COEN (Israel) held the view thaw the purpose of a body carrying out
such a screeniug process shouid be to decide heth whether a prima facis case
existed or ncet and whether it was in the general interest that a charge should be

preferred before the court, He could not vote on each aspect sepurately.

52, It seemed to him, however, thit o guestion still requiring an answer was
whether screecaing mnchinery was desirchie cr not, The Netherlands representetive

had. maintained that it was not.

52. Mr, WANG (China) poirsed vut that Lhat question had been asked at the
previous meeting, wnen it had been decided that no attempt should be made to unswer
it uncil the Uaited States proposii concusning a board of inquiry had been examined

and it had bess decided what functions such a beard weuld carry out.
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54 . Mr, MAKTOS (United States of america) said that ali the articles in his
proposal had been discussed except articles 10 and 11, which were mainly procedural,
He would therefore have nc objection tn a vote being taken on the question of
whether or not a screening process was desirable, He thought, however, that the

. situation might be clarified if a vote were taken first on the question raised by
the Netherlands representative, namely: whelaer, if the General Assembly recom-
mended trial, there was any need for an additional examination by a board of inquiry.

55, The CHAII:AN suggested that it wss not quite time for such a question
to be settled by the Committee; the first question was whether a screening process
of some kind should be provided for,

56. Mr. ROLING (Netheriands) wonde:red whether the question of the desira~
bility of a screening process could be answered until it had been decided which
body or bodies would prefer charges. If it were decided that the General Assembly
should be the sole organ authorized to prefer charges, there would be no necessity
for a board of inquiry or other screening organ. The preliminary question should
therefore be whether or not a State should huve the right to apply direct to the

court; if not, there would be no need for a screening process.

57. The CHAIRMAN disagreed, on the ground that a general principle was at
stake. The Committee could decide whether a screening process was or was not
necessary; 1if it decided that question in the affirmative, the question of how

the process would be effected would then arise.

58. He put to the vote the question whether the Committee should proceed with the

discussion of whether a screening process was required,

The Committee answered that guestion affirmatively by 1l votes to 1, with

2 abstentions,

59. The CH.IRMAN suggested that the Committee ponsider the Danish }epresen-
tative's first qﬁestion, namely: whether the object of a scereening process should
be to decide upon the political expediency of a trial, or:whether to decide whether
the evidence adduced by the plaintiff was sufficient to establish a prims facie

cage against the accused,
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60, Mr., COHN (Israel) was uncertuin as to the meéning of the term "political-
expediency?, If it were decided that a screening body should determine, from a
purely political point of view, whether a case should be brought before the inter-
national criminal coﬁrt, surely such a decision would run counter to the very
conception of the former as a judicial body.

€1, The CHAILRMAN agreed with the Israeli representative that such a concep=
tion of the purpose of the screening body would undoubtedly run counter to the
United States idea of what such a body should be, The Netherlands representative
however, had urged thut the screening process should be mainly political, and the
ides underlying the guestion was that the Comuittee should decide whether such a
purpose was legitimate in respect of whatever body aight be set up.

62, Mro COHN (Israel) contended that any investigating authority acting as

a screening body should have the power not only to declare whether the evidence

was such as to establish a prima facie case, bub also to declare that it was not

in the general interest that a.case should be tried before the international
criminal court. It mizht be argued that general interest in that context came
within the purview of the term "political expediency", but he would prefer to see
the word "political" deleted. Put in other words, his view was that the inguiry
should be judieial in nature, but that no accused should be committed for trial by
the court if it were in the general intcrest that he should not be. The screening

body could, for example, dismiss a complaint on the ground that "de minimis non

curat practoxr’. -

63. Mr. PINEYRO CHaIN (Urugusy) recslled that, during a discussion on the
same guestion at the 8th meeﬁing, he had maintained that a State could not compel
the court to try a case by submitiing charges. A screening body was needed to
sct as an intermcdiary between the State and the court, both from the legal und
from the political point of view. That body might be the General Assembly, or )
an international orgun cppointed by it, or, again, a new organ whose function it
would be to weigh the political expediency. of the case.l)

1 P
)Summary Record of the 8th meeting (A/AC.48/5R.8), paragraphs 118 and 119,
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6L, There was some analogy with domestic crimihul law, Althouzh under that
law, the decision to prosecute wus usuuslly taken by the Stute, there were times
when the individual had to be consulted, as, for instance, in cases involving the
reputation of third parties, or in the case of sexuul offences, because, in some
instances, more harm would be done to the injured party by ¢ prosecution than by
letting the offender go free, SGimilarly, under internationsl law, un attempt to
punish a erime might provoke undesiruble politicul agitation; hence the need for
an ad hoc organ to decide whether or not it would be expedient to prosecute, It
was for that reason that his delegation had voted for the motion when it had been
a guestion of declaring that the General Assembly and other international orguns
should be entitled to bring éases before the court, On the other hand, it had'
voted agoinst the French representutive's proposul to give States the right to

bring cases before the court.

65. The sume problem arose with regard to the proposal to estcblish an organ to

rule on churges submitted by Statesl The Netherlands representative had clearly
demonstrated the disadvantages of allowing Stutes to initiate proceedings before.
the court,

66. The French representative had brillisntly argued the necessity for separating
justice from politics, But, it was by allowing Jtutes to bring matters before
the court that politics would be introduced into the court, If, on the other
hand, the Committee were to interpose another orgun between the court and the
State bringing the case, it would substitute a world politicul decision, the
expression of the will of the international community, for a uniliteral political

initiative,

67. For those reasons, vlthoush, in ~enersl he wie in favour of the United
States proposal, he considered the moment had come to declure that the proposed
pody should be responsible for ruling on the expediency of prosecuting. To that
function might be added thet of prepuring the cuse, unless it were considered

preferable to entrust thut duty to a separzte body.

68, The CHaIR AN put to the vote the question whether a screening body should

be purely judicial in function.
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The Committee agreed, by 6 votes to 5, with 3 abstentions, that the screening
body should be purely judicial in function.

69, Mr. MUNIR (Pakistan), explaining his vote, said that he had voted that
the screening body should be purely Jjudielal in function, on the assumption that
the State, and not an organ of the United Nations, would be the sole initiator of
proceedings before the court, :

70, The CHAIRMAN, replying to a point raised by iir, WYNES (Australia), said
that no definite decision had yet been taken by the Committee on whether a State
could apply direct to the court or noi,

L. Mr, MAKTOS (United States of America) said that, while he had voted in
favour of the screening body having a purely judicial function, he felt that that
body like the somewhat analogous Grand Jury of his own country, should make
allowances for human frailty, to the extent that they might affect the deecision
as to expediency.

72, The CHAIRMsN, amplifving the comments of the United States representativs,
said that the screening body would not operate in vacuo, For example, if a

décision that a case should be committed were likely to cause international turmoil
to the extent of endangering the peace, the screening body would undoubtedly take

such a fact into consideration,

3. Mr, COHN (Israel) pointed out that a screening body would not be

analogous to the United States system of a Grand Jury if, as was held by some
members of the Committee, persons with judicial qualificationé’sat as members,

If a judge sitting on such a board of inquiry found evidence sufficient to

establish a prima facie case, he would not pay heed to the international consequences
flowing from his decision that an accused should be committed, He felt, there-
fore, that it should first be decided whether a procurator general should be
appointed, on the lines of his delegation's proposal (A/AC.48/L.d). Such an
official could determine the desirability of bringing a cagse before the inter-
‘~tional criminal court,
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The The CHAIRMAN said that the question of a procurator general would be
conasidered in due course,
75, Mr, SURENSEN (Denmark) said that while on the one hand a Grand Jury

merely decided whether the evidence was such as to establish a prima facie case
against an accused, on the other hend a French juge d'instruction not” only
decided that question, but also examined witnesses in preparation for the trial
of the accused befo;g the court. His next question was, therefore, whether
the object of a screening body should be not only to establish a prima facie
case, but also to prepare the trial,

76. Mr, M4KTOS (United States of America) sa%d that in his country the
work of preparing the frial was carried out by a prosecutor, In his opinicn,
& simllar official might present evidence before tﬁe screening body and also
before the trial cburt.

7. The CHAIRMAN said that it was too early to decide that question; the
Israeli proposal for the appointment of a procurator general .had yst to be
examined,

78, Mr., COHN (Israel) pointed out that the French juge d'instruction
fulfilled functions carried out to a large extent by the police in Anglo-Saxon
countrics, Thus, he went to the spot when crimes were committed and recorded
evidence there, Clearly, no screening body established in connexion with an

international criminal court could carry out such funetions; it would have to

decide on the basis of evidence assembled by others,

79. - The CHAIRMAN, in view of the Israeli representative's comments,
suggested that there was no necessity for the question raised by the Danish
representative to be discussed by the Committee.

It was so agreed,
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80, Mr, SURENSEN (Demmark) then asked for a decision on whether the
screening body should consist of members of the court, or of non-members, Such
a question raised the problem of the qualifications of the members, and was to
some extent affected by the decision that the body should be purely judicial in

nature,

g1, Mr, COHN (Isracl) said that at the preceding meeting') he had proposed
that the members of the screening body should be judges of the international
sriminel court, He now withdrew that proposel, in favour of the following
provision:
"The court shall appoint an investigating authority, No indictment
shall be filed with the court unless the investigating authority has

certified that there is sufficient prima facie evidence to support the
charges contained in the indictment "

The meeting rose at 1 p.m,

1) Summary Record of the 1lth meeting (A/AC.48/SR,11), paragraph 70.





