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1. JURISDICTION OF AN INTERNATIl...NaL CRI£.-.lNAL COURT:

Chapter I1 of unnex II to the Secretary-Gtlnerul l s mt:morandum (continued)
(A/AC.48/1, A/AC.48/L.7, A/AC.48/L.8)

!rticle 30 of annex II (A/AC.48/1) (continued)

1. The CHAI~uu~ reques\ed the Comraitte~ to r~sume its consideration of the

text submitted by the special sUb-committee set up to prepare a revised wording

for article 30, which de~lt with the law to ~e applied by the international

criminal court. l )

..
2, Mr. de UCHARRIERE (France), speakipg us ChuiI'IIWn of th~ sp~cial sUb-

committee, recalled that the text prepared to define thu law to be...!.!-pplie~ by the

court hud given rise to various comments both as to for.m and substance which the

Committee should consider.

3. The Netherlands representative had usk~d th~t all rdferdnce to the law to be

applied by the court be omitt~d. The Chinese and Austr~lian rdpres~ntatives had

a.sked whether it might not be advisuble to enumerate in the statute thc; sources

of the law to be applied by the court. He repeuted that the special sub­

co~ittee had felt that it was interpreting th~ opinion of the majority in the

Committee in considering that it would not be d~sirubl~ to make such an enumeration,

4, Furthermore, the Danish representative hud put fon~jrd two observations in

regard to the wording. Referring to thl:} exprussion "crimes of international

concern", he had rightly poi,nted out that all the crimes for which the Committee
\

had assumed that the court would h~vo jurisdiction, including crimes under inter-

national law, would be crimes of internc.tiona1 concern. Thf;j expression might be

amplified by the addition of the words "provided for in po.ragraph (b) of article All,

that was to say, the article in which the two catesories of crimes, over which it

had been decided the court should have jurisdiction, would be mentioned.

1) Swnmnry Record of 11th meeting (A/AC,4S/SR.11), paragraph 99.
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5. The DlInish representative had asked at the previous meeting whether the

expre.ssion "font renvoi \" was faithfully rendered in English by the words

lIexp7Licitly refor". He personally considered that the two expressions were

sutficientlY close to each other. If the Committee adopted the text, it could

l'i~ left to the Secre1{ariat, 11' necessary, to find a more precise equivalent.

6. l-Ir. LIANG, Secretary to the Committee, believed that it would be pre­

ferable for the Committee itself to decide on a suitable £nglish equivalent for
/

the French phrase "font renvoi A". The English equivalent given in the sub-

committee's text, "explicitlY referred fJ , was, in his view, not adequate, for it

was apparent from treatises on international law that the French word "renvoi"

contained the notion of application.

7. He also considered that the term "general plblic international law" was cumber­

some. While a distinction had been made by publicists between general public

international law and international law, the text under consideration made a dis­

tinction between general public international law and int~rnational penal law, and

he believed it would be sufficit:nt to use the term "public international law".

S. Mr. sORENSEN (Denmark) said that the French representative's suggestion

to clarify the first phr-cl.se in the second paragraph of the sub-committee I s text

was acceptable to him. He agreed with the Secretary's remarks concerning the

English equivalent of the French phrase "font renvoi A". The Australian rtlpre-

sentative had suggested to him a ~cl.y of introducing the idea of the application

of the particular law by replacing the words "which granted it jurisdiction .

explicitly refer to the said penal law" by the words fJconferring the jurisdiction

prOVides for the application of such national law". He supported that suggustion.

9. He appreciated the reasQns for which the Secretar,y had objected to the torm

"general public illtern'ltionnl law". If however thl;) word "general" were omitted

from that defulition, the impression would b~ given that international penal l~w

was distinct from public international law, but the former was clearly purt of

the latter as was brought out by the use of the word "general". An altt:rnative

fo::mula however might be llother rules of public international law."

•
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10. Va-. LIJiNG, Secretary to thE: Conunission, said that as the court would

apply all kinds of international law, the word "public" should not figure either

in the alternative definition suggested by the DDnish representative.

11. Va-. l-'JiKTOS (United States of America) proposed an alte:rnative text for

article 30, re:ading:

"The court shall apply international law, including
international 0 riminul law, and, when applicable,
national law."

That wording e:;,'}>ressed·more simply what the Committee had in mind, and repaired

the omission in the sub-cammittee'a text of mention of the application of national

law to crimes under international 18w, to which attention had been drawn by the

Netherlands representative. l )

12. He also considered that his wording more properly put first things first,

by placing tht; generic cutegory of international law before the specific catE:gory

of intdrnational criminal law.

13. Mr. ROLING (Netherlands) supported the Unitt;d states proposu1 j which

met the point he had made eurlier.

14. At the suggestion of, Mr. OOBINSON (Israel) and' of the CHAIRlvJ.AN,

Mr. HAKTOS (United stutes of America) a.greed tha.t the phrase "when applicable"

should be replaced by the phrase "where appropriate"_

15. Mr. de LACHARRIERE (France) sa.w no point in including in the statute

of the court a text which was so short and so general. He would prefer to omit

altogether any mention of the law to be applied by the court, rather than inolude

a. truism.

l)SUJl1IlIDry Record of the 11th meeting (A/J\C.4S/SR.11}, puragraph 110.
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16. Mr. PINEYRO CHAIN (Uruguay) Wormed the Committee of the view he had

expounded in the Sub-Conmdttee ~ Instead of referring first to public inter­

national law,' and then to international penal law, he thought it would be better

to reverse that order, on the grounds that the court's function was essentially

the r~pression 01' crime. The essential rule to be observed by the court was the

penal one, and alV other rules of law which the c0U:t't might have to apply would be

Bupplementar,y and intended to facilitate the exeroise 01' its repressive functions.
- f

, In the case of crimes of aggression... for example, indictment was be.sed on inter-

national penal law" whereas o.ther supplemen.....ary concept.s, as that of war belonged

to general ~blic international iaw. In the s~ way, the violation 01' the laws

al1d customs of war" were a matter of international penal law, though it was general

public international law which defined those laws and customs. Thus the law

applicable was international penal law based on genernl public international law.

17. In drafting its text, the Committee should respect that logical order.

. .
18. Mr. ROBn~SON (Israel) said that, despite the taot that he had been a

. '.
member of the sub-committee that had dratted the text belo~e the Committee, he

preferred the United States representa.tive' s text, since it was framed in more

. comprehensive and concise terms and made thfJ necessary p1"ovision for the possible

application 01' national law to crimes under international law. He could not

share the French representative's view tha~ the United States proposal would have

no practical value" for he considered that the very fact of introducing a mention

of interna.tional penal law into an international instI"UDlElnt would be a very great

step forward. So tar as the UruguayllJ1 Npresentative's objections were con-
. 0. . •

earned, the United States proposal sought to bring out the contrast between'inter-

llational and national law, !U1d not between public international law and inter-'

national penal law.

19. ltir, WYNES (Australia) asked what objection the United States representa-

tive had to limiting the national la.w to be applied by the court to nationo.l la)l

provided by conventions, special agreemente or unilateral renunciationa.

•
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20. Mr. MAKTOS (United States of JlJIlerica). replied that he feu.red that such

a limitation might be unduly restrictive on the court, for it was conceivable toot

Cl. certain natiom.l law would have to be applied in a particular case although it

had not. actually been declared upplicuble by convention, speciul :.greement or
_I • ,~.

uniluteral'renunciation. For that reason, he had omitted mention of conventions
. "'.- ~.'

.~nd! the like from his text.

21. The CHAIRli..AN pt:. ~ c.he vote the text proposed by the United States

representative for article 300

The UnitEid St,~tes text w:.!s ~pproved Py 7 vot~s to 3 with 4 D.bstEmtions.

22. Mr. TARAZI (Syria) said that he had cbsto.ined from voting because he

considered the French text of the formula adopted both incompl~te and ine~ct.

International penul rules were not "dro:i~" but "ill", and the court would ht;ve to

apply "~". The expression droit p6nal~ interm:--t-ional wus consequent,ly too

vague. It would le~ve many cuses doubtful.

2. PROCEDtrr:'f)0F AN INT';RNATI01~A1 CRH.INll.L COURT (resum~d from the eleventh
meeting)

Chapter HI to [~nnex II to ti1d 3ecretar.y-Generul l s memorcndum (A/AC.4S/1,
A/AC.4S/L.7, A/AC.48fL.e)

23. The CHAI~~j invited the Committee to resume consideration of the United

States proposal (A/AC.48/L.,7) concerning the estnblishme~t of ~ board of enquiry.

24. Mr. MJ\KTOS (United States of Americu), referring to article 3 (A/AC.48!

L.7), suid that, while his delegation W.:lS not wedded to the idea of the election

of the memb~rs of the board by the G€:nerul Assembly, he would urge one particular

consideration. In his view, the court should not be dissociated from the United

Nations; in fact, it would b~ desirubl~ to create ~s ~ny ties as possible

between them, consistent alwuys with jUdiciu.l impartiality, although he would not

·go as far ns to urge that the international criminal court should be an organ of

the United Nations in the SLme way cos w:.s the Internationul Court of Justice.

Being convinced of the impartiality of the Gen~r~l Assembly, he repeated the view

1) SUJJUl1Ury record'of the 11th meeting (A/AC.48/sR.11) paragraphs 36 to 97.
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he bad expressed at the previous meeting,l) that the General AssemblY could be

relied upon to make sure that the election of the m~bers of the board was carried

out, impartiallY.

25. Turning to the succeeding articles in th~ United States proposul (A/AC.48/L.?),

he said that articles 4 to 6 dealt with lIwtters of lIIllchinery for the election ot

the boArd. As to article 7, the .Q.uestion of the period of offic'l;l of members of

the board could be left over until a decision had been takeri as to whether the

establishment of a board was desirable. In articles 5 and 8, provision had been

made for oflrtain links with the United Nations. He rect:.lled the concern felt by

some members of the Committee thut the interests of the accused person should be

protected, and submitted that the provision in article 9 would not prejudice the

interests of the individua.l.

26. Th.~; CHAIR1(J.(.j thoUght that a point had been reached li'len the idea ot the

attendance of an accused at an enquiry into his case could be fUrther discussed.

27. Mr. COHN (Israel) suid that, the COllll.littee huving decided that the

p~ary purpose of'the board of enquiry wus the proteotion of the accused, the

ql,l8stion now a.rising was what form tha.t protecti~n should take. ~'Jhen, ut the

11th meeting, he hud suid that the individ~l should be protected from ,frivolous

prosecutiC?n, he had had in mind nut only laok of evidi::nce but also frivolous

accusations whereby the court would be exploited for propaganda purposes.
2

) The

protection of the individual was sought where the isSlJ3 Was political and not

judicial. Assuming that an a.ccused wt:::re brougnt befor~ the board of enquiry com-

posed, not of judges but of representatives of Sto.tes, his del13gation wished to

prevent the accused being conunitted for trio.l before a crilninal court because of

his political activities or poiitica.l standing. He ha.d no confidence in the

ability of a body so c~posed to sa.feguard the iriterests of the individualt.! His

1) ~. paragraph 81.

2) SWlllDary Record of the 11th meeting (A/AC.48/SR.ll) paragraph 73

•
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idea being that the sCTeening process should be conducted on a judicial basis, he

agreed with the Danish representative that the court should be given power to

appoint the members of the board, and withdrew his delegation1s proposals

(A/AC.48/L,,8) in that respect in favour of the D... nish proposall ). He adhered to

that position despite the legitimate desire for thE(;'e to be close ties between the

court and the United Nations.

28. Replying to the ChJ\.IRhAN, he confirmed that each case should b~ the Bubject

of two decisions, the first as to whether the accused should b~ tried by the

international criminal court, the second as to whether he was guilty of the crime.
with 1dlich he waS charged•

..
29. Mr. ROLING (Netherlands) felt that he should m....ke his position per-

fectly clear with re;;ard to the proposal for the establishment of a. board of

enquiry. The Committee had agreed that the international criminal court should

deal principally with crimes under interna.tional law, and he would limit his

observations to that category of crimes, particularly-- as he hoped that in the

light of its discussions the Committee would ultimate'ly rule out the otho~ ca.te­

gory, namely, other crimes of international concerne

;0.. The Committee had decided that an organ of the United Nations could bring a

case before the court in respect of crimes undt3r international law. There was

every probability that the General Assembly might declare a State an aggressor,

and the General Assembly could not be prl;;Vt;nted from seeking to bring those

responsible for that aggression befora thu interna.tional criminal court. In the. .
event of the GenE?ral Assembly having declu.red a. Sta.te an aggressor,· he could see

no need, either on grounds.of evidenc~ or on grounds of political expediency, for

a board of ,enquiry, that was to say, for a screening body to examine evidence

before the court took cognizance of tho case.

;1. The court wouid be concerned with three types of crime under international

law: ,crimes against peace; war crimes; and crimes agc.inst humanity. If a

State had been declD.red an aggrclssor by rtlsolution of the General Assembly and

the co~rt was e stablished, th~ Gt3nl::rul Assembly could d.::cidcl to bring the leaders

1)1.Ei4. paragrl.l.ph 93.



A/AC.4~/SR.J2
page 10

of the.t state before the court. The question was whether the General Assembly

would wish to do so. After all, the primary function of the United Nations was

to maintain peace .. but it would be,more than difficult to seek ~d achie;ve com­

promises with aggressors, on which the peace of the world might depend, in the

face of an attempt to bring those responsible for the aggressive action before the

oourt. Thus the question of whether the Gendral Assembly should appeal to the

court in such cases was a matter of political expediency. The same consideration

applied whe:re the p~!rsecu.t1.on of groups, that was, crimes against hUlIl£lllity, were

concerned.

32. When it came to the question of states bringing accused persons before the

court, he again doubted whether a board of enquir,y was necessary. In thd case of

aggression, say, where a charge had been laid in respect of conspiracy to wage

aggressive war, the possibility was that the General Assembly might have adopted a

re~olution declaring the particular st~te un aggressor, but had not sought to

prosecute the leaders of that state on grounds of political expediency in the

int~rests of wO~'ld peace. In his view, it would be inadvisable for a. State to

bring such 0. case with all its att.;:ndunt implications before the court for judgml'::nt

without a prior decision on the purt of the General Assembly that it was politically

expedient that the government of the aggressor state should be tried for a crime

against peace. It had to be r~cognized that justice was a means to an end and

not an end in itself, the end baing the welfare of the peoples of the world.

Where the pursuit of justice was not in the interests of the welfare of mankind,

it was better that justice should not bb pursued, and that the prosecuting agency,
should in such circmnstances be entitled to, abstain from proceeding with the case ..

the latter, being a common procedure under Illitional systems of law which it would be

well to introduce into an international system. In his view, the organ that

would be able to decide whether the pursuit of justice would be in the public

interest would be the Security Council or, even better under present conditions,

the Gtlneral Assembly.
",

33. He further contended tha.t where a State had been chc.rged with a crime of

aggression, the question of the extent and the nature of the evidence could not: be

of much importance, for. there would surely be no lack of valid evidence. The
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all-important question was whether at such a. time it would be expedient to run the

risk of jeopardizing a possible compromise with the uggressor in the int~re8t of

peace by a penal judgment against those responsible for the aggression•.

34~ It would b.:: recognized that war crimes and crim..::s aguinst hunw.nity.. such aa

t,he wholesale murder of groups of people or tha running of concemration camps und

the like, were activities carried out on such u lurge sca.le that there could be no

question of absence 0: inadequacy of evidence. No screening process therefora

appeared necessary in such oascs. There, too, considerations ot political exped­

iency obtained similar to those obtaining ~ the other cases he ho.d mentioned.

35. Admittedly', a filtering ~ocess was necessary, but it should be -conducted on .

thu politicul plane j consequently, the screening body should be the 'General

Assembly.

36. The French representative, in supporting the view that States should be

entitled to bring accused before the court .. had argued that preljminary considera-
. ..
tion of a case by the Genera.l Assembly would almost certoinly result in pre-

jUdging the issue. He, on the other ~and, considered it essential to have a pre­

liminary political discussion concerning the political expediency of bringing the

accused before the court.

37. The CHldRloiAN su·id thqt the Netherlands 1 epresentati'le had now brought to

a head the issue us to 'Whether a board of enquiry was desirable and, if so, what

form it should take.

3Sft Mr. ~u\KT03 (United Stat~s ~f JUIlerica) considered that tht\ Committee

should take u s(jpar~te vote on whether there should be screening machinery in ~asEl8

whe re the GE:nerul .l.ssemblY,. if given the power to do so, decided that the accused

should bG brought before the court for trial.

39. He believed that where it was a ,!!uestion ot States bringing a case before the

.court, the Netherlands representative was not so much c6ncemed with the question

of whether Do board of enquiry would be estu.blished, as with the question of whether

a State's right to bring a charge should be limited by the necessity ot securing

the General Assembly1s llrpproval of such a.ction. As' he sa.w it, the General A8Semb~
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would pronounce on the broad issue of whether, for instance, aggression had been

comnutted, but would not examine the evidence' on which a decision could be taken

as to whether the various individuals charged had or had not taken action warranting

their being brought before the court. It would then be the task of the board to

screen the evidence brought against such individuals.

40. Mr. ROUNG (Netherlands) admitted that it, the national level a screening

process was necessar,y for the protection of the individual; but the need for such

screening was not apparent in cases where the General Assemb~ decided whether or

not a case should be taken before the court.

41. Mr. de LACHARRIERE (France) sa1d that the important statement of the

Netherlands representative had drawn the Committee's' attention to a ver,y serious

aspect of the question, namely, the problem of what action the court could take in

respect of authorities in power, a problem which arose from the fact that the court

would not have at its disposal a police force of its own.

42. The Netherlands representative, referring to a possible conflict between the

requirements of justice and those of peace, had expressed the view that since

peace was the fundamental aim of any international community, justice must sometimes

be sacrificed to it. He had concluded that the preliminary stage of application

to the court must be effected on the political level.

43. {Jhile he (l..lI'. de Lacharri~re) entirely agreed with the premises on which that

argument was based, he could not accept the conclusion. Up to the present, there

had been a difference in opinion in the Committee between those who were in favour

of a purely legal screening body and those who wanted a rather more political boqy

connected with the United Nations. The Netherlands representative, going further

still, had recommended that States should not be allowed to bring a case before

the court directly, but that that function should be reserved for the Organs of

the United Nations, conclUding, corz'ectly, that the action of the latter would

make a screening organ unnecessar,yj the fact of the General Assemb~ baying given

an opinion would be a guarantee that the charge was proper~ founded.

44. He could not agree that the screening organ should be political. In the case
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of rulers in power" the court would. not in practice be able, when seized by a

Sta:':.e, to take any effective action; it woclti not even be able to investigate.

The charge would remain ~nding ana. could only resuit in a sentence 1£ the United

Nations later took measures against the Stute whose rulers were accused and

removed them from power. Only then could the accused be arrai8Ped and tried.

45. Thus,. international political action would be required to enable the court to

act. In the particular case or rulers in power, their beipg brought to trial

would, by the very fact of their being in power, be SUbject to political considera­

tions, so that the preliminary screening envisaged by the Netherlands representa­

tive would be unnecessury.

46•. In other ::ases, care would have to be tilken to keep out politics. Public

opinion attached great importa.nce to the decision to bring a matter before a

court, whareas it frequently happened that when sentence was pronounced,

necessarily after a consider~ble l&pse of time, passions had cooled and the

sentence went UIUloticed. It was of great importance to pUblic opinion to know

that such and such a ruler or su.ch and such a military leader had been brought

before the court. The bringing of a charge before the court could not be made

dependent on a political decision taken by the majority at any given moment. jihat

state could flutter itself that it would always b~ one of that majority?

47. The Committee must avoid giving the impression that it was trying to take

advantage of the fact that certain States were not represented, to create a kind

ot cold war. It must propose in good faith the creation" of a body acceptable to

all states l-'1embers of the United Nations. All the states could accept a body

empowered to reject improper charges on as non-political a basis as possible, and

composed of from three to five important personages whose impartiality no one

would be able to question.

48. He felt that it was less important to provide formal safeguards for the

accused thnn to protect them from publicity. He was in favour of closed sittings

frn'"'l which the public, the Press and, if necessary, counsel were exclUded, even

if that seemed to reduce the safeguards of the acr.used.. The chief safeguard with

'Which they snould be provided WCIS protection from sensational publicity.
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49. In conclusio!? he ,supported the idea of Cl body whose members would be elected

by the court or in any other marIner which would gua.rantee that they wel'e elected

in an entirely non-political capacity.

50. Mr o SORENSZN (Denmark), Rupporteur.t said that a nWllber of questions

'Wbioh :'eguired decision had emerged frurn. the discussiono The first wus whether

the objec~ of the scrt.'en:fng lIInchtner:v ~:iJ.S tv d'Jcidt: uflOn the political expediency

of the trial ('f any oose befor~ the court J or whether its object was solely to

decide whether the e~r.idp,nce was sufficient to establish a prima facie case agaL~st

the accused. If the Committee dec~ded that th~screening process should be

purely judicial, the question "louId then arise whether it should merely decide

wh~t.!1e:.:· 3. P.r.?:!!¥L!.aci'3 case existod) or ~·~ther it sllou1.d a.lso prepare the trial,

~~_~11a, by the exmninn.tion of witne::il"es. Anot.her question concerned the

compc)sition of the' orgun entrustl.."d w.H,h the s~reening pro~ess. Such an ot'gan

might con~ist ~ither of members of the cou=t or of non-members. If the latter,

-wbo should ele~t them? A final quost.L·,.. requiring an answer wa.s whether the

accused shQuld be allowed to ap!Ru.!' bcfo:e the agency ca.rrying ,out the screen:LYlg

process.

51. ¥x. COE~ (Israel) held t~e vievT t~~~ the pQrpose of u body curr.;"ing out

such a HCTeeni.l1g pro~ess should be -to dec!.d~ Qcth whether a. Brim faci~ case

ey.is~~d or nut ,md v;heth.~r it '...as in the gen(;l'ul interest that u charge shouJ.d be

pl'ei'c:'I'dd bef,::t:'e t.!1e c:'lurt:> He c01.11d not vote on euch aspect separately.

52, It spsmen to hDn1 however, thL~ tl q~estion still requiring an answer was

whether scree,1i. ng m~chi.nery was 0.e",:u", h:'e or not. The Nether'lands repre8entcti':e

had, mni.:1tuined '~hat it was note

53,,' l-'Ir o ~JAlI7G (Chi-na) poin:.ed uut '~hrt Chat question had been asked at the

previ~us mpeti~gj ~1en it had been d~cid~d that no attempt should be made to unstrer

it 'mt.j.l the u:1ited St.'.~es proP()s:.ti. c.;C'ncl.'..'lli!lS a board of inquiry had been examined

and it h~d b~8~ rlBci~e~ wh~t f\tnct~Jns ~~Ch a b0nrd would carry out.
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54.. Mr. MAKTOS (United states of Amerioa) said that all the articles in his

proposal had been discussed except articles 10 and 11, which were mainly procedural.

He would therefore have no objectiontr'l Cl vote being taken on the question ot
whether or not a screening process was desirable, He thought, however, that the

. situation might be clarified if a vote were taken first on the question raised by

the Netherlands representative, nwnely: whetner, if the General Assembly recom­

~ended trial, there was any need for an additional exrunination by II board of inquiry.

55. The CHAIRhAN suggested that it 'WM not quite time for such a question

to be settled by the Committee; the first question was whether a screening process

of some kind should be provided fo r.

56. Mr. ROLING (Netherlands) wonde:'ed whether th~ question of the desira­

bility of a screening process could be answered until it had been decided which

body or bodies would prefer charges. If it were decided that the General Assembly

should be the sole organ authorized to p.refer charges, there would 'be no necessity

for a board of inquir,y or other screening organ. The preliminar,y question should

therefore be whether or not a state should have the right to apply direct to the

court; if not, there would be no need for Cl screening process.

57. The CHAIIDrlAN disagreed, on the ground that a general principle was at

stake. The Committee could decide whether a screening process was or was pot

nece,ssary; if it decided that questi'on in the affirmative, the' question of how

the process would be effected would then arise.

ss. He put to the vote the question whether the Committee should proceed with the

discussion of whether a. screening process waS required.

The Conunittee answered that question affirmativelY by 11 votes to 1. with

2 a.bstentions.

59. The CH.lIffi.lAN suggested that the Committee consider the Danish represen-

tative's first question, namely: whether the object of a screening process should

be to deoide upon the political expedienoy of a trial, or. whether to decide whether

t~e evidence adduced by the plAintiff was sufficient to establish a prima facie

case against the accused,
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60. Mr. OOHN (Israel) W"ciS uncertuin as to the meaning of the term "political-

expediency". If' it were decided that a screenine; body should determine, from a

purely political point of view, whether a case should be b.rought before the inter­

national criminal couxt, surely such a decision woul~ run counter to the very

con~eption of the fonner as a judicial body.

c

61. The CHAIi~AN agreed with the' Israeli representutive that such a concep-

tion of the purpose of the screening body would Ulfdoubtedly run counter to the

United States idea of what snch .a body should be. The Netherlands representative

however, hud urged that the scr~ening process should be mainly political, and the

idea underlying the question was that the ConuHittee should decide whether such a

purpose was legitimate in respect of whatever body n:ight be set up.

62, Mr. COHN (Israel) contended that any investigating authority acting as

a screening body should have the power not only to declare whether the evidence

was such as to establish a prima facie case, but al~o to declare that it was not

in the general interest that a case should bo tried before the internat-iDnal

criminal court. It might be argued that general interest in that context oame

within the purview of the term llpolitical expedie~cy", but he would prefer to see

the word "political" deleted. Put in other words" his view was that the inquiry

r-;hould be jUdioial in nature, but that no accused should be committed for trial by

the court if it were in the general interest that he should not be. The screening

body could, for example, dismiss a complaint on the ground that "de minimis non

curat practor".

63. Mr. pm-~YRO CHi\.IN (Uruguay) re:called that, during a discussion on the

same qUl3stion at the 8th meeting, he had maintained that a State could not compel

the court to try a case by submitting charges. A screening body was needed to

act as an interm~diary between the State and th~ court, both from the legal und

from the politicul point of view. That body might be the General Assembly, or

an international orgun l:.ppointe"d by it, or, <:Jgain" a new organ whose function it

would be to weigh the political expediency. of the case .1)

1) I / ..'Swnmury Record of the 8th meeting (A AC.4B SR.S), paragraphs 118 and 119.

I

\
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64, There was some analogy with domestic crim.inal law. JUthout)l under that

law, the decision to prosecute wus usually tukl,;;n by tlie Statt:!, th\;lre were times

whell the individual had to be consulted, as, for instance, in cuses involving the

reputation of third parties, or in thb case of sexual offt:!nces, because, in some

instances, more harm would be done to the injured purty by ~ prosecution than by

letting the offender go free. 3imilarly, under int-::rnatiorw.l lo.w, <.on attempt to

punish a crime mi,sht provoke undtlsirc.:.ble politici.J.l agitation; hence the need for

an ad hoc organ to decide whether or liot J.t would be expedi~nt to prosecute. It

was for that reason that his delegation had voted for the motion whe~ it ho.d been

a question of declaring that the General Assemb~ and other international organs

should be entitled to bring cases bt:!for~ the court, On the other hand, it had

voted aguinst the French representative's proposal to give States the right to

bring cases before the court.

65. The sume problem arose wi~h re?ard to the proposal to estcblish an organ to

rule on charges submitted by states. The Netherlands repr~seI~utive had clearlY

demonstrated the disadvantages of allOWing Stl.lte:'s to initiate proceedings before.

thl:l court.

66. The French representative had brilliantly argued the necessity for separating

justice from politics. But, it \1US by allowing Jt~te:. to brin8 mutter~ before

the court that politics \'lould be introduced into the court. If, on the other

hand, the Conwittee were to interpose another orgun betweun the court and the

~tate bringine the case, it would substitute a world political d~cision, the

expression of the will of the international community, for a unil~teral politica.l

initiative.

67. For those reasons, :~lth~u~h> :1!1. '::'.net':').. hu ~.r~s in favour of the United

3tates proposal, he considered th~ moment had come to declure that the proposed

body should be r~sponsible for ruling on the expediency of prosecuting. To that

function might be added that of p~paring the cas~, unless it were considered

pl'~.feruble to entrust thut duty to a separute body.

68. The CHlilit.!AN put to the vote the question whether Cl screening body should

be purely judicial in function~
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The Conrnittee agreed. by 6 votes to 5. with 3 abstentions! that the screenin-&

boW should be purely ,judicial in function. 't

6~. Mr. MUNIR (Pakistan), explaining his vote, said that he had voted that

the screening body should be purely judicial in function, on the assumption that

the State; and not an organ of the United Nations, would be the sole initiator of

proceedings before the court. :

70. The CHAIRMAN, replying to a point raised by i'ir. ~aNES (Australia), said

that no definite deoision had yet been taken by the Camnittee on whether a state

could apply direct to the court or not o

71. Mr•.HAKTOS (United States of Amerioa) said that, 'While he had voted in

favour of the screening body having a purely judicial function, he felt that that

body like the somewhat analogous Grand Jury of his own country, should make

allowances for human frailty, to the extent that they might affect the decision

as to expediency.

72. The CHAIRl-fR.N, amplifYing the comments of the United States representati'ft,

sa1d that th€, screening body ".Quld not operate !n vacuo~ For example, if 8.

decision ths,t a case should be committed were likely to cause international tUImoil

to the extent of endangering the peace, the screening body '-rould undoubtedly take

such 8. fact into consideration.

73. Mr, COHN (Israel) pointed out that a screening body would not be

analogous to the United States systen of a Grand Jury if, as was held by some

members of the Committee, persons with judicial qualifications sat ns members.

If a judge sitting on such a oo£lrd of inquiry found evidence sufficient to

establish a Erima facie case, he 'WOuld not pay heed to the internntional consequences

flowing from his decision that an accused should be committed. He felt, there-

fore, that it should first be decided whether a procurator general should be

appointed, on the lines of his delegation I s proposal (A/AC c 48/L",d). Such an

official could dete~e the desirability of bringing a C6se before the inter-

. ··tional criDiinal court.
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74. The CHAIRMAN said that the question of a procurator generCJl ~uld be

considered in due courseo

7S. Mr. ~RENSm (Denmark) said that while on the one hand a. Grand Jury

merely decided whether the evidence waa such as to establish a primR facie esse

against an accused, on the other hand a French juge d1instruction no~'only

decided that question, but also exElDlined witnesses in preparation for the trial

of the accused before the court Q His next question wa.s, therefore, Whether
I

the object of a. screening body should be not only to establish a prlma facie

ca.se, but also to prepare the trial.

76. Mr. MlUCTOS (United States of America) said that in his country the,
work of preparing the trial was carried out by a prosecutor. In his opinion,

a similar official might present evidence before the screening body and also

before the trial court.

7!f. The CHAIRMhN said that it WFLS too early to decide that question; the

Israeli proposal for the appointment of a procurRtor general.had yet to be

exeJ11ined.

78, 14r. COHN (Israel) pointed out that thu French jYiie d'instruction.
fulfilled functions carried out to 0. large extent by the police in Anglo-Saxon

countri~s. thus, he went to the spot when crimes were committed and recorded

evidence there. Clearly, no screening body estnblished in connexion with an

international criminal court could carry out such functions; it would have to

decide on the basis of evidence assembled by others.

79. The CHrtIRMAN, in viow of the Israeli representative1s comments,

sugges~ed that there was no necessity tor the question raised by the Danish

representative to be discussed by the Committee.

It was so agreed. .
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Mr. SORmlSEN (Dermark) then asked for 1\ decision on whether the

screening body should. consist of members of the court, or of non-manbers. Such

a question raised the problem of the quAlifica.tions of the members, and was to

sane extent affected by the decision that the 'body should be plrely judicial in

nature.

81. Mr. COHN (Israel) smd that at the preceding meetingl ) he had proposecl

tha~'the manbers of the screening boqy should be judges of the international

,:rim:tnal court. He now withdrew that proposal, in fa.vour of the following

provision:

liThe court shall appoint an investigating authority. No indictment
shall be filed with the court unless the inve'3tig1\ting authority has
certified that there is sufficient E£imA facie evidence to support the
charges c.ontained in the indictment. I!

The meeting rose at 1 p.m.

1) SUmmary Record of the 11th meeting (A/ACo48/SR~ll), paragraph ~O.




