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I.

l~'JURISDICTION OF AN INTiRNATIONAL CRIMINAL COURT:
Chapter 11 of annex 11 to the Secretaq-General l e manorandl.l11 (continutKl)
(1)./1.C.48/1, A/AC.48/t,7)
Article .30 of annex 11 (A,AC.4J3/l)

1. Th~ CHAIRMAN, r.::questing the Committee to continuo its discussion OD

the jurisdiction of an internatio.nal criminal co~rt, a.sked the Rappollteur to

inc,roduce article 3Q of annex 11 to the secretary-General I IS memoranciwll (AIA.C .48/1) •

.
2. Mro sORENSm (Denmark), Rappozoteur, said that article .30 dealt nth the

law to be applied by the court. The alternative versions in anntlX 11 .wera _

explained in chapter IV ot the .m.anorand\Alll. Three ditferent possiDilitl.tt8 had bean

envisaged: one of wording similar to that ot Article 38 ot the stat.ut" ot. the

International Court ot Justice; one of a brief enumeration ot'the sourc••· at

internatic~al cr;1.minal law; and, lastly one of a mere brief atateawnt that the

court wou..\d appl.1 international crim1nal law, with no enumeration o~ source.. All
• t;

the three texts contained id'mtical second paragl'aphs proYidtng that the court
.'. 1 '

would apply the national criminal law of a given state in c~rtain c1rc1D.etancCJs.

He sul:mitted that, as it was based on the assumption that the court. would have

jurisdiction over the crim\;S under common law r6f~rred to in 'paragraphs (2) and. (3)

of article 24, that sQcond paragraph was no longer appropriate, 118 the COIJIDittee

had decidad not to incorporate those paragraphs in the statute.

3. Mr. LIANG, secretary to the Committee, poime,cl out that. the committee

had nevertheless decided that the court would have jurisdiction owr Cr1Jl,88 of

international concern, and that the national law of states implidate4 woulcl,
therefore be applicable.

4. Mr. SORENSEN (Denmark), Rapporteur, maintained that the word1Dg ot

paragraph 2 of article 30 would have to be amended in view ot the comm1ttee t 11

d~cision. The problem of the circumstances in which the court would be able to

apply national law still remained, and p tresh formulation was r~quired.
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s. It might be argued with regard to paragraph 1 of article 30 that a decision

had alr~ady been takan by the Committee in r'eSpE;ct of th~ international law to be

appliE:od by the court. Of th-:; draft articles prepardd by thtl Drafting sub-Commit\S8,

~ch he had circulated unofficially and had referred to at the ninth me~ting of

the Committeel ), one, article E provided that jurisdiction mi5ht be conferred upoa

tb~ court with respt:lct only to such crimes as mijlt bt3 detin\;ld in conventions or

special agreements b<::tween states parties to th~ statute. That draft article had

not yet be~n discussed by the Committee, but if it were adopt~d it would not,

however, prejudice discussion of arlicle 30. ~'Ven if a conventl.on conferring

jurisdiction on the court in respect of a given crime w~re aaopt~d, such a

convention would ne>t necessarily (,xhaust tht; problems of l.nt (;rnational criminal

law with which the court would bt; faced. Thus,. for exampleJl i,t such a convention

granted jurisdiction over war crimes and defined thtm as violations of the laws

nnd customs of war, that definition would not be exhaustive, for it would leacl to

an inquiry into cU:3tomary law and oth~r sources of internLJ.tl.oml law, and the

court would have to go to such sources for the information it rc;;quired. •
•

6. It had bbtJn decided that the court would try criml:ls of int~rI1J.tional concePll.

Such crimes could bti brought befor~ it by virtue of a g~neral convention, special

agretlIlent or Ullilatdral renunciation of jurisdiotion. In such trials the COUl~

would apply national lawJl the question b~ing what national law it would apply"

It sean~d to him that the court should decide which national law to apply in each

specific case, and that the statut~ E;stablishl.ng the;; court could not go into

details on the subjuct •

I

" I

-I'

~•

.',,-
Il:

r' 7. He hdd, therefore, that it was unnecessary to say that the court would apP17

national law, as it followt:ld logically that it would do so .from theaecis1.on of

the Comrrittee that it should try crimes of int~rnational conc~rn"

s. With r<::gard to crimes under international law, the general experience gainlllCi

from the working of the Int~rnational Court of Justice and its prt::decessor had

taught that the enumer~tion of sources had no effect on the law to be applied.

_.~----

1) Summary R~cord of the 9th meeting (:/hC,,48/SR.9) paragraphs 2 and 3.
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The International Court of Justice had not limited itself to the aouroes oittid in

Articlo 38 ot its statute, but had even a.pplied its own decis~ons as rules ot

intemational law and not as a sub~iQiarl means of detarm.:Lning rules of law. An

eI1U1leration therefore wsa wmeceseary. A britlf formulation was all that was

required, and no recital. of the sources of the law applicable was nt:j~eQ, aB such

law would be implicit in the jurisdiction conferred upon thd court. Ht.: propo61:#d

theretore that no article on tl)e lings of article 30 be inserted in the statute •

. It complete _adon was unacceptable to the CoIlll!li tt",.; ~ a'short article at most

. m1gbt be adopted to the effect that the court ~ -uld apply international crimina.l

law, such ae WSt proposed in the third altE>rnative text for article 30.

9: Mr. LIANG, secrotary to the Conupi:ttbe, said that although thE:; Canmittee

bad greatly modified article 24 of annex 11 the problWl raJ.sed by that a.rticle

ramained, and th~ Committee should th~r~tore define what it m~ant by crimes ot

i..\~tional concem. Clearly', if two stattls agreed eith"r by special agreement
t ~. .

\.01' '",.wUlateral renunciation of jm'iediction to vest jurisdiction in the court
, .

in,rospect of any such crime, for example, counterfl;liting, or traffic in obscfilne
I

publica.tions, the question of applying national law arose, If provisd.ons covering

INCh a contingenoy did not appl:lar in the statute, it would 'not be clear what l~w

should bl;l applied by the court.

10. W'ith regard to crimea under int,;:,rna.tional la.w ther.; could be no doubt thut

international law would be applicable. Even if the Convent:lon on Genocide

(article V) still relied on national legisl<.1.tion, thJ.t 'Would no longer be so when

jurisdiction in respuct of genocide was conferred on the in'tern:lt:lonal court,

U. The Dc.n1sh representative I s view that there was no need to em.m",rat e the

sources of international crim1na.l law w~s controversial. He (th~ secretary) recalled

that }.tr. S6rensen and Mr. Lauterpacht had written on the developm~nt of inte!'I'Wtional

law by the application ot article ,38 of the sta.tutes of the Permanent Court of



x.ternational Justice, and the International Court ot JuatiQe.l ) Mr. M.O. Hud.on
. .

la" also described how the pemanent Court ot IntemationaJ. Justice had been

.orupulous in the applicatim ot intemational law on the bas1s ot art.icl~ 38 ot
2) .

its statute. In his own v1aw_ the International Court ot Jueti.ce had been equall

acrupulous in applying the provisions of Article 38 ot its statute. ,However, fieri

it it had not, that was no convincing rea.son why a provision like that o~ . .

ArtJ.cle 38 should be an1tted from th~ statute ot the internat.lonal criminal coUrt.

. .
12. Mr. de LACHARRIERE (France) entirelY agreed w;ith the RaPporteur, but not

quite so wholeheartedly with the secretary. The question ot the sources. ot the

law to ba applied had already be~ implicitly settled by provisions ot .principle .

conceming the jurisdiction of the court which had alrea<i1 been adoptef1 by the

Camrdttee and accordil18 to which the cou;rt would try two kinds of critites, crime•
•

under international law and other crimes of international concern, and might be

8sb1gned its jurisdiction by conventions, special agreemt'nts or unilateral

renunciations.

13. Those provisions could be repeated in artiole 3b but na. particular practical

purpose would appear to be served by enumeratil1& thQ var.l.ous sources ot law, on

which, moreover, the Committee would only be able to reach agreement atter long

disoussion. It the canmittee attelnptecl to arrange the source. ot la.w in

hierarchical ord~r, it would lose a great deal ot time. That order woule! not be

80 important for the court, which lolQuld eltabllsh its JurisprudEnce iteelt, as tor

(1) Max sORENSEN: "Lea Sources du Droit international; ftude sur 1, j~~~sPMeluJ.
de la Court permanente de Justice internationals", Copenhagen 1946Q

H. LAUTERPACHT: "The D8velopnent of International taw by the permanent. Court.
ot International Justice", Instit.ut Universitaire des Hautes Et;udea
Internationales, Gen~ve, No. 11, 1934.

(2) M.O. HUDSON: liThe Permanent Court ot Intemational Justice, 1920 .. 1942",
New York, 1943.

t
~~ ..

1
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the International Court or Justice, nor would it present the same difficult!e.,

ainca intemational criminal law was or recent; origin and embodied in cut and c1r1ed

ConventiOM.

14. In order to avoid leaving any apparent gap in the convention, how8Yer, tb.

CClllDittee might adopt, a short rormula, such as the rollowing:

"The court. shall apply international criminal law" Should occasion aria.
it shall apply the national criminal law of a particular state when the
convention, special agr'aement or unilateral r~"!unciation assigning
juril3diction to it makes reftlrence to thut national law."

15. That ,formula was simply ~he outcome or the con:m1ttl3e l s prsnous dec1eioll8"

16. Mr. ROBINSON (Israel) said that three separate probllD8 called tor a

decision. The first was whether there should be an article stating the law to be

applied by the court.; if that w~re a.ns:(ered in the affirmative, the question th.

arose how such an article should be rram'ad: la~tly, thare was the cpestion wbetbel'

there should be a reference to natior.al law. He did not agree that no article at

all was needed. EVen if draft article E, to which the Rapporteur had reterr~,

were adopted, the question of the law to be applied by the court would not. be

solved, for that draft article m~rely covered provisions ot partJ.cUlar conventJ,OIIa,

whereas the law to be applied by the court would be international criminal lawa.

a whole. In other words, conv~ntions could only supply answers in a piecemeal

way to the questions of international criminal law involved in the trial ot a ca,.,

17. How then could the question of the law to be applied be settled? An7 cnissi.

ot an article directing the judges to apply international criminal law would leave

thEm without guidance. The pro~sions of ~~rticle .38 of the statute ot the

Int erne.tional Court ot Justice might not now be important t'? that Court, but they

oertainly had been to the permanent Court of International Justice at.its inceptiaa.

Clearly, therefore, such an article was required in a statute establishing a new

kind of court.

18. Granted, then, tha.t a provision 'WaS necessar.r, he BUbnitted that it .hould

be brief. The French propcsal was exce)~ent, but he felt that it should be wider

in scope, and he ther~fore proposed that ariicle 30 bl:l amdtlded t-o read:

"In the absence of any subsequent conventional provisions to the cont;r817
the court shall apply international law: 11
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He had contemplated includ1.ng an additional pbraae r,eading "and in prlicular

international criminal laW", but he waa uncertain wheliher such an addition wae

necNBary, and he would not ,therefore pro.s it. The propoeed wording, he eubDitted,

would .olve the problEm of what national law should be applied by the court, for it

..bled countries to provide specifically, in conventiona, toZ' the national law to

be applied; it. a180 laid down aB a guiding principle for the court' that it ehoulel

4pply' international law 12 posBiblY" if some titty years later a revision ot the

statute were unelertaken, such an article wo\llel be comsidersd -supertluoul, but it

"O~d be uaetul at the present juncture.

19. Mr. WINES (Australia) agrelitd that lSQIle provilSions regarding the law to be
. ,

'. applied ehould be inaerted in'the statute. The court would be new of its kind, and

ita el!lt~blishDlent would break tresh ground; it would therefore be unwiee at the

outeet to anit 'an article on the law the eourt ahoulel apply, although it mi6ht not

be neoessary ..:.fter the court:. had been established for some tim~. He thertlfore

eupported the French amendm~~t to article 30, but proposed that there be adeled to

it tbe words "as derived from", followed by a recital of sub-paragraphs (a) to (d)

ot the tint altemative text tor that article in e.nnex 11 of the secretary-. .
Qenezel t s memorandum. To those four sub-paragraphs he would alao add a fresh

sub-paragraph (e) reading: Ifdecisions of the International Court of Justice",

althOUgh they might already be included implicitly in the w~ng of Bub-paraeraph (d).

20. Mr. ROUNG (Netherlands) felt that if an a~icle lfere insdrted in the

Btatut-a regarding the law to be applied by the court. it shoulel serve a specil'J.c

purpose. That the court should apply international law was obvious. The Fr~nch

and Israe.11 representatives had specified circumstances in which .an mternationaJ.

cr1Jl1nal oourt would am>ly' national law" bu~ other clrc\IIlst.ances could be conceived

ot in which national law would be applied although not referrtild to in sptlcific

conventions. Thus, the Tokio Tribunal hael beep taced with the problan of the duties

of a lJubordinate given orders by a superior officer, and had been compelleel to

examine the provisions ot Japanese law in order to decide how binding such orders

were. International criminal law, indeed, constantly referred back to national law,

~ it might be· said that it oonsisted in general of principles already elaborateel

in nationsl law. He had for a time considered that a provision should be insert~d

that the court apply intern~tional criminal law unl~ss national law were pertinent

to the case, but it seemed to him superfluous to maka such a provision, as the court

i



. A!AC.48/SR.U
page 9

wOuld obviously act acco~ngly. He therefore agreed \d.th the DBnish representative

that article 30 should be cmittsd.

21. Hr.. MAKTOS (United states or America) said that national law would have to

be applied by the court in respect both, ot crimea under international law and. ot

crimes of international concem. The court would be compelled, for example, betore

deciding whether a criminal was a national ot a stat ~, to e:zamine the law of Jihat

state regarding nationalitYe The Intel"llational Court ot Justice had frequently' applied

national law, although there was no mention of it in it. statute. He therefore agreed.
I

with the Danish and Netherlands repres03ntativee that article 30 should b~ suppressed.

22. Mr. PlNEYRO CHAIN (uruguay) a.greed with the French representative that

e.rtiole .30 should be worded in very general terms. In the case ot crimes of inter­

national concern the court. would apply int ernational law, or in certain circumstanc es

national law I)

2.3. However, the observations bj the repr~sent ive of Israel had brou~t out a

factor w)li.ch it wo \ld be advisable to ~take ....../.to consiL_ Jotion, namely, that as the ~

.jurisdiction 01' the court would necessarily be based on a convent~on, the court. should

apply international law in the absence of special provisions in that convention.

240 He wou.la. suggest that the first sentence of the articltt bt;t drafted to read:

lI'],'he court shall apply 5.nternational criminal law.. and within the limits of
its competence" .public in~erna.tional law.1t

25 • For the rest of the text.. he was in favour or the wording proposed by the
\

French represr:ntativet

26. ~rQ GOROON '(United Kingdom) said that the problem of the law to be applied

by the ·c~u::'~ he.d alr~dy been t'Ollched upon by Sir Frank soskice, and he would not.

elaborate on· the views already expressed by him. He doubted whether a wide formulation __

'Would provide ·a~u.rficient ba.sis for an intemational criminal court, and he could
- .

not vote for any.. of the texts suggested.

27. The CHAIRMAN· put to the vote the Danish representative! s proposal that

article .30 be emitted from the statute.

Th.~,£!,..2,,'Oosa.l wa.s reject.id by S votes to 4.. .' .
.' ...

I

., !

~.

. . .. . " .
• • •• ._ ••• "l.

, .
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28. Mr. ROBINSON (Israel) said. that there was .a large meaeure ot agretlIlent

between his suggested amendment to article JO and those of the French, Uru.guayan and

Australian representatives. He proposed, there1'ore, t hat the Drafting sub-Canmittee

or sCIlla other group draw up a text embodying the suggestions ot all four delegationa.

29. Mr. LIANG, Secretary to the COIIDnittee, drew the attention of the Camnittee

to t}le secrdtary-General l s proposal on page 64 of hie mlDorandum (A/ACc48/l), whiCh

could be ot assistance in drafting an amendment to article 30.

JO. The CHAIRMAN proposed that the French, Israeli, Australian and Uruguayan

representatives meet during the recess and prepare a commonly acceptable text.1)

It \$1!I 80 agreed.

2. FUTURE PROGRAMlIJE OF WORK

....
31. The CHAIRMAN rfDinded the Committee that the Drafting sub-Ccmnittee had

. .
met the previous day to decide on the programme ot work of the committee after the

discussion on jurisdiction had been completed. He asked the Rapporteur to cutline

the decisions ot the Drafting Sub-Committee.

32. Mr. sORmSEN (Denmark) I Rapporteur, said that the Drafting sub-Co.mmi-ttee

had decided to reCODIleM that the Camnittee should take up the following problElils

in turn:

the procedure ot an international criminal court, including the question of
. .. .

rules regarding indictment I accu~ation, procedural safeguards of the accused,

jUdp~t, appeal and execution; among those questio~s would be included the

United states proposal tor a board ot inquir,y (A/AC.48/L.?);

the general question ot whether the court sh9uld be p~r.manent or not;'the
I

questiion ot how the .~ourt should be established; and, lastly "iuel5tiona

relating to the orgam:iiation ot the :oourl;, including the qualifications at 'th~

jUdg~sl the compoBi~ionot the c.ourt and thd methods or election ot jUdgea,

their rights and duties, the registry ancl 80· on.

33. 1'he Dratt,ing sub-calImittee had recamnendeci no rigid time-table, but bad pointed

aut th~t a week would probably be r&quired to," consideration by the CCDnittee ot"

(1) Sea para:gralbs 98 et S8g below.

L .....

, . '. - .
, • f1 • ~. '. '.. ,~
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. .
the dre.tt texts .ubdttecl by the Draft-1nl Sub-CCIDII1tte. aDd the draft r8pOrt of

the COIIIZIittee to the General AlIsembl1'.

34~ Mr. d. LACHARRIB aaid ~bat tw:o meet1fti. a day would 'be neces.a17 and

tomally proposed that the Coami~tee alter it. hours ot work, and meet. werY' <Sq,

'exeept, Saturdays, trom 10 a.m. to 1- p.m. aDd. trcm ~ p.a. to ; p.m.

The French repr~.entative's propoaal we ac1opte4 bl 9 votes to none, ld.i!
1 abstention.

35. The CHAIRMAN suggested that the programma ot work recQllJlel1C1ed 'b7 'tbl"

Drafting sub-Coanittee be followed.

It was so agreed.

, PiOCEOORE OF AN INTERNATIONAL CRIMI~ COURT:

Chapter III of annex 11 to the secr8tary-aenerai f s memorandua (A/AC.48!l,
A/AC.4S/L.7, A/;..C.48/L.8) .~

36. The CHAIRMAN, speakiDg ae UD1tecl statel repres.ativ., introduced b1a

delegationls proposal (A/Ae.48/t.7) that a board ot inquir, be established. He

had already referred to the neceaeity of eBtablieh1ng Nch a board ot inqul,rT at

a previous meeting.l) The intematlonal criminal co\i~ .hould be a judicial.
•

tribunal, and every effort should b8 made to ensure that Dlenappo1nt ed to it were

judge*" not politi"ians. The DlClllleat a charge wa. ~rought against any persOll Or

&111' state, that person or state would iDmecl1ately beoCllle the tecuI .ot intematiClDa1,
political emotions and intrigue., and, as he had. aaicl, it wa. essential that a

group ot persons aoting 10 ~ judicial. manner should bave the opportiunity ot
deciding quietly whether the evid.8IlCe brought by the accuser was sufficient to

establish a prima~ case against the accused, There wtJre many pCl8sible

(1) SUDlD&ry record ot the 8th meeting (A/AC.4a/SR.8), paragraph. 107 to 110.
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method. ot achieving that, and the ODe propoaed by hi' oountry was baseel on its •

own experi~ce.

•37. Mr, MAKTOS (United state. ot lJ11erica) fJmphaaizeQ that hi. delegation

was not wedded to the precise wording or er the precise procedure outlined in its

propcsal, but only to the central idea that there sholJ~d be a board ot inquiry to

consider the prelimina17 ev1dence. As the proposal wa.. lengthy and d~ta1led, he

pr~~v~~d that it be considered article by article.

It was 10 agree4.
j

38. Mr. OO~N (Unit.ad Kingdaa) said that the plrpose ot the United stcatee.

proIWsal seemed to be to 8~t up a coJllllitting board. He could not, howev~r, follow

how a prl.ma~ cas. would be established. Would a s,tate b~ing the evidence

befor\:· the board, or would a prosecutor do so? Would the evidence be oral or on

affidavit? Would the uncorroborated. evidence ot one witness be suffioient to

establish a case? Would notice be given to the accuseQ?

39. ~r. MAKTOS (united statiEUS of America) explained that his delegation

l>fOuld late&' -: '"Op086 that ~ proeacutor should br1ng the preliminary evidence bdfor~

the board of inquiry. Under article 9 ot the proposal~ the board would hav~

authority to prescriJ:,. rules tor the conduct ot its businel8~ and it would no doubt

establish rules regaruing admissible evidence. There should also" however, be a

provision in the. statut.e ot the international criminal COU:L' that the court rhQuld

itself prepare rules ot evidEllce and publish them in advance" so that none of th(jl

contusion that had arisen in the NurElJl.berg Tribunal could result. Final.l.Y, the

question whether the evidence of one witl7,ass would be auttici6nt to establish D.

. prima facie case would depend on the weight gLven by the board to such evid.ence.

It had not been contElllpJAted that notice should be given to the accused of a charge

brought against him. It it were regarded as necessary to service such noticel

article 11 ot the Unitecl states proposal could be altered accordingq.
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40. Mr, LIANG, seoret.a17 to the Commi~t8e, cWubted whether the words llwithin

the trUl8WDrk of the UD:i-tec1 Natlcme" was used with precision in CoMmon with the

.-'abl1ahmeni ot a board ot inqui17. Vnla.s an international criminal court were. . .

est..bUshed by a resolution of the' General A8sembly, or by such resolution in

o-bination with a convention, ·the court. would not be an organ ot the Unitad. Hatione,

A IUba1die.rr organ ot the Un1~ed Nations must ip~o facto be subsidia17 to a

principal organ. As a board of inquiry would fulfil ~ fUnction similar to that of

a grand j\U'1, hCJ waa not cert.~n whethar the Unit!"ld state,s desired the board ot
inquiry to form part of the intt>mationa1 cr.iminal c0U:1't .. or to bl;l separatE:l. If

it were decided that the board should be separate" the phrase he had r61'erred to
. .

would require amenchent.

41. The CHAIRMAN thought that the question of how the board would be established

cou1d be' dealt with atter it had been decided what its functions and other attributes

wsuld be,

42. Mr. MAKTOS (Un1ted states of America) said that the words to which the

,ecr8tary of the 'Ccmnittee had objected were to be found in another convent~on

.concluded at a united Nations conference, namely the Convention on the Declaration

of Death ot Missing persons, which provided for an Intdrnational Bureau for
1) .

DeolaraUons ot Death Ilwithin the framework of the United Nations". With wch a

precedent, there could be nothing against thos~ .words •.

43. Hie aovernment proplJsed that the board' of in<{uiry should be separate 1'ran the

intemationsl criminal cou:rt. .. for the court would be entrusted. with the trial of

KCN.ad per~on8 or states, not with accusations in thElllSelves.

44. Mr, TARAZI (syria)· recalled that General Assembly resolut~on 489 (V)

eJq)re8a1¥ instructed "the Camnittee to prepare "one or more preliminary draft

oonvctions and proposals relating to the establishment and the statute of an

international criminal court" and pointed out that the terms of reference would be

more faithfully observed if' in article 1 of the United states propvsal the words

ttvithin th~ framework of the United Natio'.s" were replaced by lIattached to the

international criminal court".

(1) Article 8 of the Convention opened fQr aCCession by the Final AC+. of the
contert'lnce, signed a.t Lake success .. New York, on 6 l1pril 1950.
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45. )~oreoYer.. a!'tiel. 9 of the Un1tec.t Stat'l proposal, giving the board autborit)'

t~ prescribe the rule. necesaar,r to conduet its bUI1ne••, appeared to authorize

1t to settle cert~ eub.tantive queltions. In h1S op1n1on.. qu~stions such as

respect for the personal treed.ClUl of accu.ed persona, the manner in wbien the

trial was conducted, whether there mould or should not be a counsel for the

. defenCe, should be atipulated beforehand in the statut.,e of the court itself.

4.6, Mr. Ml\TOS (United Statell of America) thought the Drafting Sub-

COIJIDittee could discual th~ question l'Ihether the board ot inquiry should form
I

part of the court or not, althoUib in his view 1.t should be separate. The

~udges of the court eould frame the rules of evidence; in art1.cle 9 his

QI)vernment had intended that the board should merely frame the rules of

procedure governing the conduct ot its own bUI1.neBs.

Article 2

1..7. . Mr. ~~TOS (United States of America) said that it had been suggested

that the board ot inquiry should not function in close session. l ) His country

believed that .a person should not be tried twice for the same offence. If the

seSB~ons of the board of inquiry were open, there would be a manl.f~8t danger

that the board would become virtual.ly a preliminary court of trial, and thereby

lose 1.ts function of mer~ly filft:Lng the eVJ.dence. ~Ihat h:J.s country had l.n mnd

""as a. procedure sOmewhat similar to that of the Grand Jury, in which the accused

was not called, and when an·1.ndictDlant wae dr~wn up only if a prima. fac:!£ case

was established.

48. !111". rlYNEa ("ustralia) 8ugc;;ested that in tht; first sentence of artJ.cle

2.. the word "approve" which had a dutJ.l"1ctly pol1tical flavour, be repl:.i.ccd. by

a more neut~al word. Ht. proposed also th&t the words lIest~.bllsh the commissJ.on

of the offence, charged" be replaced bY' the words "establish a prima fac.!£ case".

1) Summary Record 01' the lOth meeting <A/~C.48/Sit..10), paragraph 78.

t

•
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, 49. Article 9 seemed to givq axce8siv~ly wide author1ty tQ the board to

determine who might be present at its sessions. The Committee might desire

• to mak~ c provision to protect the accused from being required to appear before

the board and reply to ~uast10ns, u~1~ss he spocifically wished to .do ~o.

50. Mr. MMTOS (United Stctes of America) had no objection to the

Australian amendments. ~iith regard to the provision suggested by the Auatra~ian

rapres~ntative for inclusion 1n art1cle 9, he emphasized that it was not intend~d

.~hat the accused should ftppCAr b~forc the board of inqU2r,y.

51. Mr. GORDON (United Kingdom) said tha.t he anvisag0d the internat10nal

criminal court as cons1sting 01: a pane;;l of jUdges. ile wondered whether it wes

not possibl~ for a small numb~r of those jUdgos to dec1~e \ihether there was a

prima fEcie case against an accused pe-rson. Those judges would not subsequently

act as tha :tr1al judges.

52. The CHJ\W~ said that the possibility of jUdges of the court act1ng

as co~mitt~ng megistrates had baen recoQniz~d in various countries, wh~reas in

others 1t had been felt that ordinary lay p-:.rsons, with th6ir own rough ideas

of justice. were sufficiently qualified to dec1de whether there was a c~se

calling for committal. Either solution could be used for th~ board of inquiry

witl'\out detriment to the central concept.

5.3. Replying to hr. t'lUN~1. (P:..k1st~n), who asked whether the word

"unClont-r:ld1cted" meant that th~ e.ccused could produce his own evidence, he said

that th~ word "unoontr.::' ~Acted" mere!Jr meant th:tt as the acoused persOD would

not be present, he would not thQrcfore be able to bring any evidence to contradict

that produced by the person me.k1116 the charge. He was prepared, however, to

accept any :unprovement :Ln the wording.

54. Mr. kUNlrt (Pakistan) suggested that the word "uncontradicted" sbould

either be deleted, or replaced by more appropr:a.ate words:
".. .

55. Mr. ROLING (Netherlands) said tha~ the Grand Jury and similar

institutions were Ull.ended to protect individuals from unfounded accusa.tions.

Pre=ums.b~ the bo~rd ot 1nqUJ.17 wa~ e.lso intended to do so, but he found it

~-",,~

J
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difficult to imagine a State bringing an accusati.on w1.tllout being a.ble to pro~uce

enough endence to establish even a prima fa.cie case. It the purpose o~ the

bO@.rd was to protect the court from hanng to try .frivolous easelS" hO\lwver" ma.ny
'. .
of the objections ra~sed would be irrelevant. It seemed to him that there was

much to be said for +.ne new that the pr1.mary tunction of the board eho~d be to

protect the court,

5~" '-{":,,,, i,til.KTOS (United States 01' America) agreed, thllt the court should be

protected from unnecessary and ~rhaps tendentious compl3.1nte. In his view,

however, the procedure proteoting the individual would also protect thG court,. .
and no contr~dict10n was implied in the double function.

57. l-'lr. PIN1:£.:''':?O CHAIN (Urugu~) accepted, as a whole" the draft articles

submitted by the United States delegation.

ss. As he was not fe.miliar with th6 functions O'f the Grand Jury in the United

States" he nsked for information as to the scope of/the board's decisions. It

was his understanding that it was a que~tion of a pre-judicilll procedure for

the formulation of the cha.rge. The bof..rd'S decisions would not be binding on

the court. If that interpretation w~re correct, he would 8ubscr1be to all the

ge~0r~1 pro'~sions conta1ned 1n the United States proposal~

The meeting was suspended at 11 a.m. and was resumed at 11.30 aeJ.!1l.

59. Nr .. MAATOS (United States 01' Amer:a.ca) r;;;ferred to the point made b1 the
•.

Uruguayan representative to the effect that the board might find that there. was

RIj,~m~ evidence that tqe accused person was guilty, and subDitted that" as.

the United !\.ingdom representative had previously indicated; the effect 01' such a

decision would merely be an order ·to the proseoutor to proceed with tho case.

60. Mr. ~l&\TOS (United States of America) submitted tha.t it 'WOuld be for

the Committee to decide the strength of the board. An odd numb~r of mambers

would be preferable, say seven or nine, 1n order to avoid the possibilitt of a
~.

I."'-~--.---..P.'---------.....---------~-~~
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tied vote. He believed that the Danish rapresentative h'1d a suggestion to make

ldth regard to the qualifications thEi.t" should be :r1equired of m~mbers of the

board.

61. Mr. SO~~SEN (Denmark) said that, as the sitting process en~saged

should be non-political, no had thought that the non-political chara<:.ter 02' t.he

board would be preserved if i.ts members we~'e <,docted on the basis of th(;:ir

judicial experience. The ta.sk of the board would be to examine e \"1.dence, ['nd

that appeared to warrant the conclusion that j 1.l.diciaJ. experience on the part of

its memb~ra was a necessity. ·the pract1.ce of leuv.l.ng SUCh a s1ft1.ng proces6 to

laymen, as adopted l.n sOme countries, seemed hardly appropr1.ate l.n the

international field.

-.. I

62. Mr. COHN ~X'ael) pointed out tha\ there was no reft::rence in article .3
===- to the q,Ui.l.lificat.l.ons of the members of the board. They might thus be

qualified persons or un~ual1fied persons, judges or politicians.

63. Mr. MAKTOS (United StlJ.tes of America) agreed that f~1lure to mention

the qualifications o~ tQe memb8rs of the board w~s & gap in tha proposal. The

Committee might decide what ~ualific(tions were necessary.

64. He supported the view expressed by the Danish representative and believed

that the necessa.ry amendment to article .3 ndght woll be left to the Drafting

Sub-Committee.

65. Mr. de LACHARRIERE (France) said that before determining the strength

or the board, the COmDLtttee should decide on its gen0ral character. The Board

might provisionally be called a "screening body". He himself was entirely

in favour of the ideas on Which the United States proPosal was based. It seemed,

however, to contemplate tho establismlLent of an organ within the framework of the

United Nations, but distinct from the court. It should be remembered that all

Momber States of the United Nations would not necessarily be parties to the

convention establish1.ng the court. The int~rnat1.onal community thereby constituted

for that spocific purpose would not th<:refore be l.dentical with the eommunity

of the United Nat1ons. Again, articl~ .3 of the proposal providad for the el~ct1.on

'-'L ..



-----~--~-- \,-====~='

~Iank pag:..

Page blanche

of the organ's members by th~ General Assembly. As any election by the General

.A.~ ':y neoassal'1l7 'had a political charactex-, the proposed organ would b9 a

polltioal bodf, ewn thouah its members were eelected from duly quallfied legal

expert.. It would therefore appea: that the propoea.l would have the effect at

setting up maoh1ne17. distinot tran the Court J and ot a political nature.

66. To meet the desired end, which was to preclude actions solely inspired by

Dl()tiws ot political propaganda, it might be preferable t 0 consider the

e8tabli.hment of a mall co11eo;;;iate body attached to the court. Its members

would be debarred trom participating in the actual trial, but should ba members
, '

of the court. They would form en organ within which the praliminary examination

of oases oould be carried out wit&lOUt any political l.nterterence. The members

of the court were the pel"lQns best qualified to reject frivolous charges.

67. The parallel which had been drawn with the Grand Jury was hardly accurate.

The members of the jur;y wer~ chosen haphazardly from emong the gent:r~

inhabitants ot a given area regardless of their polit1cal opinions. It the

members of t.he- proposed body were nominated by the General Assembly on the

cantrary~ the presumption WilS that they would have datintte political leanings.

68. The CHA~ ea1d that the Danish and French ropresent:ltives· appeartld

to stress that the members ot the board should be persona with judicial

qualifications, so that the risk ot political pressure being brought to bear on

the functioning of the board would be reduced to a minimum.

69. Mr. COHN (Israel) had understood the French reprelentative to suggest

that not only should the members of the board have certai.n judicial qualifications,

but also that the board should not be set up under the United Nations or divorced

!&"om the court itself. He supported that view, and tound artiole .3 ot the United

States proposal to be unacceptable J since 1t delegated the eatabl:l.shment of the

board and the eleotion ot its members to the General Assembly and would

therefore have the effect ot settl.ng up a boQy entirely separate from the court.

70. His delegation had circulated for the consideration of the Committee certain

proposals, consisting of five articl~~; that bore on the question ot a procurator

gen~ral and also ot a court of inquiry (~/AC.48/l.8). His delegat~on proposed

•
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that INch a court of in'iuiry should consist of one or more judges of the

international criminal court, at the discretion of th~ president of the latter.

'" He personally believed th3.t one judge would be sufficient, although those who

were used to the Grand Jury, cons~et~no of a fairly large number of persons,

might not share that vi.ew.

710 In a.rticles 3, 4 and 5 his delegation h3.d proposed a procedure which was

radically different from that suggest~d by the United states delegation. In his

opinion, no accused person could be protected by a court of ~n'iu~ry from

mischievous accusation~- and ~t ~a5 with the protection of the interests of

the accused that the COlnmi1jtee was concerned - unless that person was put in a

position to hear thd evidence brought aga~nst him, to cross-examine ~tne6ses

and to adduce evidence of his own. It wes his understanding that in the Un~ted

States an accused was not' given such an opportunity. 'In the United Kingdom and

in his own country a s well as in sevt;ral others, ~t was a fundamental rule that

such a person should be affordud such fc.cihties. He prefe: 'red the second

system.and felt that it should be adopted in the field which the Committee was

con~dering, if an accused was to hava really adeq~~t3 protection. The accused

would thus ha~e had an opportunity of defending himself even before an order of

co~~ttal was granted.

12. His delegation also felt that the prosecutor should be ent~rel~

independent of any State and the United Nations, but respons~bl~ to the court,

and, moreover, that the Lnv~st~gations carried out by th~ prosecutor would

constitute the f~rst sift~ng, prGlimlnary to any screening by thb court of

inquiry.

73. In his views too, no judge having been a memb8r of a court of inqUlry should

sit on th0 bench of the tr~al court. In normal cases a memb8rsh~p of three

should be sufficient for the~~tter, and th0re need be no ffiore than one judge on

the bench of the court of ~nqll~ry. ln except~onally s0rious and cOlllplex cases

the president of the ii1terna.t~onal crimi~\al c0urt might be e'lipowered to increase

t,lose numbers to five and three respectively.
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74.. The CHAIRMAN observing that the Israeli representative had ~ntroduced

a new element ~nto the discussion, said that the United stcttes proposal did not

preclude the introduction of & prosecutor either before or after the sifting

process to be carried out by the board of enqu~r.v.

75. Did the Committee wish to to consider whether the boa;rd should be a part of

the. court, or whether it should be e~mposed of jUdge~ elected by an independent

body such as the United Nations and not be responsible to the court?

76. Mr. ROUNG (Netherlands) considered that the answer to the Chairman's

question would depend on the answer to be given to the queation he (hr. RBling)

had previously raised, namely, whether the primary purpose of the board was to

p~otect the interests of the ~ndividual or t~ protect the interests af the court.

The Committee as a whole had not pronounced on that point. It should be borne

in mnd that the court would be dealing with crimes under international law, and

that while crimes against humanity perpetrated by an individual might be dealt

with by States, such crimes cODlllitted by gov~rl'1lr.ent officials would come under

the jurisdiction of the international criminal court. In such cases the

United Nations would initiate the prosecutio~, and so far as he could see there

would be no need for the protection of the individual, for the reason that there

would not be any lack of valid evidence.

770 It would be noted that in the Tokyo trial it had taken the Tribunal two

years to deal with all the evidence and t~ screen hundreds of documehts before

reaching a decision. Consequently, it was difficult to see how in similar cases

heard beforo a board of enquiry the latter would function in the interests of the

accused, He therefore considered that the Committee should express an opinion

a8 to whether the primary purpose of the board was to protect the individual or

to protect the court.

78. The CHAlRtu\N put the question to the ,Committee.

Six members of the Cmi tt:ee considered tbat the priMa purp9te of v'.&,

board wguld be to protect the perQon charged.

Two members of the Committ~e oonsidered that the p~~r,v pulpOle 2£ the

board woy.ld be to PJ'Otect the court.

~'
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79. The CHAIRMAN said that, as a working basis for discuss1on, the primarJ

object of the board or enquir,v would be regarded as the ~rotection of the

accused individual. 'fhe 90mmittee could now return to thJ qusation of ti).e

composition of the board, concerning which two opposite v~ews ha~ bden

expressed; the first; that the bQard,hould be part of the court a.r:ci 'compo8ed

of persona associated with the court and having jUdj.cial q\l,:;lif~(""''':i ':;r}F;; t";~

second, that it should be an J.ndependent agency, composed of per:3uns havir.l!l

judicial qualif'icatiOrfe, and that. it should stand on its own resr-':;naibll:tt'· ',:;~

be set up by ~n agency other than the court.

80. Mr. ~TOS (United statee ot AmeriCA) eaid .that the impllcatl.on of'

the French representative's ~~~rks concerning the election of the members of the

board by the General Assewbly was that any' body appointed by the q,eneral 'Aaserr.bly

"!o1)).d bv !l pdlitical body, and that therefore the General Assembly should not b~

relied u,;on 80 far 'as such election was oonce~ned& He personally had no strong

feelings in the matter, but he did not believe that the election of the member8

of the board by the General Aas.embly wo}.l1d automati~al1y turn it into a

political body. After all, the General Assembly ~ould elect the members of the

court, and it was to be hoped that th8 court wo~d not become a political forum;

!-Jortiori the election of ~~ memb::,rs of the board by the General A.ssembly should

not be considered in any diU€: .• ':.l.ght 4 It would, moreovt}r, be noted that

pr10r to -the vote on the cand1d,.!.tes to be elected, the General tlSeml:>l1 would

have before it full biographical data, on ~he basis of whi~h, he believed, the

Membe-:e of the United Nations would not fail to proceed to fair election"

81. As to the suggestion that the board should be part of the cour't I some

considered that the prosecuting authority should have no association ~ateoever·

with the trial jUdges, While'it would be a re!lectJ..on on the l.ntegrity of judges

to inotl"'Uct them, in the same way as juries were instl"Ucted, not to discuss a

case outside the court, it ~rould be unwise, having regard to the absence or
such instructions and to human limitations, to pennit such close association

b~tween a board of enquiry jUdges and trial judges ..

S2. He also thought that the problem ,;)f who should be the prosecutor, and what

the nature of his functions, should not be deal'", with in the $tatute and t-hat

the committing authority shOUld not appoint the prosecutor.
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83\1 £111'. :JAI'Jlx (Ghix~Gc) er.·iu d'ed,'hethe~' the Secreta:&.'M,t J Ul prepal"u!g its

rv~"l')J.'e.n:lu,;I, had at, ai1Y t.imB cow:ndered the :idea, of a ~cJ:eenil1g process.

8ho ll..'. iIl\(,;G, Sce:r·.,..&..u... 'y to tne COllifll:.tto::e, said that the SeCl'etal"iatta

iil.l.'Uil0}:anJ'JIU p... ·;,r;idi::d 8. pi;'Qcedur,~ 1'Jh~l1h He.s l.ons~deJ.'ed ade~CJ.t8 fC'. normal cases.

It h~d 110;, t.:l\on account oi..' the p:Cl:::fe:"'ill,::mt. of aCCubatlons based on malicious

mm:.]. V\j~j p vl' 0 f 1'068i1;;1,:; a.l:i' ~o~s :lU t11 .... 1l8~ of an J1iteraaticmal criminal court.

As ...,uch .:.bU::'0S tj(jl~~ fJ~'s:1iiJ.L~, tlw Unit.ed States proposal for a board of ~nquiry

80iVt;;d ,~ us..::ful Ptl:~'.t}Ob~.

$5" ll.;;plj'lilg tu tL'u AANG (China). thl3 GHA.LHHAN said that the Co.lmttee as

a ·.,hO.!.E, ha:1 not t;;;X:}JJ.·8~S8d an 0t-'1:im,vl1 as to the dt::sirabJ:lity of estabJ~shing a

SC'':'l301ung Qi'g:L!1 o i'!w GVlilluittee Has p:o '..:eeding on the basis of an explan3.t~0n of

the pl'0Vi:.;ic'i'lS of the Ul1~ted States propcHJa,l, .:;:nta.J.ling a gen~ral discussion on

each <.i.l.t.iclt= id it. If the Clntkst:; l'0pNsuntatl.ve so wished, he would put tu the

vo'ce t.~!l:' :fl.lcstit:.u t'l~l~thE;r Cl":' not. the COlilmittE:c considered that screening machineXf

uas 11';;00 ssary and. d""sil :'.ble ~

36~ li!'o ',fANG (Chine:.) lJ",l1w:~d iJ:·.. ·t it woula be pNf'erable to allo\'l the

Un1te::d Stat~s l.·~p:cl8s~ntative to COIDl)ld", lib ,c,;)cplanation of his delegat...on's

:p"·'ros3.lo Ht! had only raised th-;i1ntltJOn .w'Jiev! of the vot~ that had been

t :llwn C0i1ct31,iling tha pi'JJIl[.ry PUl~l::Jgse of '(,11" 1,. :~.-;,

8711 ~1:i.>c de LJtCH;.RltJ.~Hi (F..:'ance) felt that tht.r", \'!3.S room for an inter-

mediate &olution b, t\'J'een the tHO extl'emE:S = that of attJ.ching the screening

organ to the Uni.ted Na.tions, and mOL>';; specifically to th.: General Assembly J and

th3.t of placing i'i.. lU1dli::l" thl:J autho:';' 'iy of thl;l court, of which it would form an

~ntdgX'.::.l p~.lrt.

83. The Un.itc-l SlatlSi;) l'epresentativ~ had COi"l'ectly brought out the dangers

of. 'pa.~'tL:.:L~ty 'to .d1ich the court's findings \'lOula be exposed were the members

z th;:. b03.1'd of J.i:l~uh"y· to fo:nn part of the sam~ body as the court judge5.

There might be l'eaS0n to f'0.3.1.', in f".ct, thbt thcil pre;J..iminary examination WJuld

prejudice tht: f.l.11'-..1 jUdg"'1 ut. Hm'iever, it 1'1'8,5 not to be implied from that

~ pertinent obs0~vation th~t the proposed bva~d must necessarily be based on a
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differe!lt system and be set up by the General Assembly". Selection by a ma.jority.
of the Member States of the United Nations would introduce a political element

that would be suspect ix. t~e eyes of the minority.

89. Between those two extremes, the provisions of the convention establishing

the statute of the court might provide for the creation of two completely

different organsl a acreeniIli board and the court proper,' but with a etipulation

that the proQe~ure for nominating the mem~rs err either body should be identical.

In that way, a CQurt would be establiehed to pass judgment Side by side with

the establishment of a board responsible for preventing improper cases from

coming be1'ore it. That more coherent system 'would be generally based on the

community 01' States party to the convention establishing the court.

90. Any attempt to make the screj;Jning organ also ~spon.ible for cond\\cting

inquiries would urmeceesarily complicate its task, InqUl.ry proper was a

protracted task, which included the study of evidence, the hear:lng of witnesses

and the appo1ntm~nt of rogatory commissions. It would be advisable to concentra.te

those operations, w~ich had nothing in cOIJII1on with screening,. in the hN.'1de of a

ainkle magistrate. So far as the machinery for inquiry proper was concerned,

the proposals of the representative of Israel might be adopted; while the

political screening should be entrusted to b. small group of persons whose Bt'atu~

,

- ~n an equal footing 'idth that of the court judges - would be defined in the

convention itself.

91. Mr. SORENS£N (Dljnmark) believed with the French representat.ive that

a solution could be found somewhere between the two extr~me po&itions. The idea

that a trial court should appoint in each ease a limited number of jUdges to act

on a board of inquiry waB fraught v.l.th d11'1'iculties 7 hembers of the: :lnternational

criminal court would presumably be elected on the basis of geographical

distributJ.on, but, 11' say, three of its judges were elected by the court to eit

on & board of J.n'luiry for a particular calSe, those three members of the board

Would not represent the same geographical distr:lbut:lon of the court. horeover,

those three judges would not be able to 81t on the bench for the trial itseU,

which would again upset the geographical distribution. That was a point that

could not be ignored.

/
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92. The French representative had stressed the question of relations w:l.th th~

United Nations and. the' strong desire on the part of some members of the COOJDittee
that the complexion of the baud should be as non-pol1tical aB possible. On the
ot.her hand, the United States' representative had contended tt~t the non-political
character of the board lIllght be assured bY' the stipulation regardinsjudicial
qualifications. It was well-known that such a position already obtained in
ceL'tain organs of the Uruted Nations as, for instance, the International Court of
Justice.

93. The' French representative's eolution, in his view, came qU1te olose to the
I -United States propo~&l; that was to say, that there should. be two distinct

organs, that the board should riot be set up by th~ oourt, but that both orgam'5
s~iOuld be elected by identical procedures" Htil wondered what the reaction of the
Committee would be to the following intermediate solut~on: that provision. .
should be made for two distinct organs, and t,hat the organ of inquiry should be,
elected by the court itself for a certain period of time and not for the purpose
of investigating a particuiar case. The idea would be that if the court were
established for a period of nine ye2rs its first duty would be to appoint an
organ of, say, three or five or seven lliembers to act asa boar~ of inquir,y for
tha same period as that during which the members of the court itself held
office. Such a procedure would eliminate politi, ~ considerations and obviate
the difficulty arising out of the appointment to the board of the court's own
ju"dges.

94. Mr. ~TOS (Unitea States of America)- s,id that he would have no
objection to the election of the members of the board by the international
criminal court instead of by the General Assembly, if the Committ~e preferred
that course.

95. With regard to the French representative's remarks, he would po~nt out that
e latter had not answered his content~on that the elect~on of the members of

the board by the General Assembly would not necessarily prevent the board from
being independent. In his opinion, the fact of giving the court power to
appoint the members of the board might leave the 'impression in the mind of an
accused that the proce~dings were not ent~rely free from bias.

.,
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96. The Secretary had stated th~t the Secretariat had omitted fran its draft

provisions relating to a sifting process because it had not taken account ot

accusations based on malicious motives. That seemed to imply that the Secretary

believed that the United States proposal had been put forward to dea.l with such

accusations. But that was not the case, and the sifting process suggested by

hi~.delegation was primarily intended to cover normal cases.

97. hr. GORDON (United Kingdom), addressing lwnsel! to the Danish

representative's remarks, found it d~tfic\~t to see how the consi~eration of

geogra}ilical distribution would not apply in the case of t he election of members

of the board as ~t applied in the ~a.se of the election of the members of the·

C<;lurt. He aleo wondered whether there had not been an undue tendency J.n the

discussJ.on to under-rate the integrity 0 l' jUdges. He was sure that on the

national plane. there wae no danger in allowing, say, a judc;e of first instance

to d1scuss a case with an appeal judge.

4. JURISDiCTION OF AN INT.i!MATIJNAL C~AL COURT s 1)

Chapter 11 o~ annex 11 to the Secretar,y-Generalrs memorandum (resumed)

Article 3Q of annex II (A/AC.4S/l)

98. The CHAIRMAN proposed that the Committee should take up the text

proposed by the special sub-cOllDDittee set up to draft a new text for article 30 '
•

t

of the draft statute which had now been distributed.

It was so agreed.

99. . The CHAIRMAN called u_:>on the French representative to intfOduce the

Sub-Committee1s proposed wording, which read:

"The Court. shall apply :Lnternational'penal le.'ft, and

insofar as it is necessary for the fulfilment of its funct:Lons,

general public international law. .

W1th regard to crimes of international concern ~he court

shall apply· the national p,nal law ot a giv~n State when the

conwntion, special agreement or unilater~ renunciation wh:J.ch

granted it jurisdiction explicit~ refer to said penal law."

1) Se~ paragraph 30 above.
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100. Mr. de LACHARRIERE (France) said that the first question the spec~al

8ub~committee had discussed was whether reference should be made in the article

to general public international law, and it so, how that reference should be

included. It had agreed that the court's primary task would be to apply .

international penal law, but that it would also have to apply general public

internat~onal law, as ~n the case of the Nuremberg and Tokyo Tribunals. To

avoid any ambigu1ty, the SUb-committee had deemed i~ advisable, in the first

sentence of its draft,_to J..nclude the s-pecific words "insofar as it is necessary

for the fulfilment of its functions ll ,

101. After examination, the SUb-committee had decided against the possibility

of including in subsequent part~culBr conventions a specific reference to the

law to be applied by the court in order to avoid having mternational criminal
"law as a whole brought into ques-tion by conventions.

102. The sub-committee had also considered \ihether the various sources of law

should be listed. It had decided aga~nst such an enumeration, which ~t had

thought would be less useful in the case 'of the international criminal court than'

in that of the International Court of Justice.

10.3. Finally, the SUb-committee had decided that - m the case of crimes of

international concern only, to the exclusion of crimes under mtemat~unal law ­

the court would apply the nat~onal pGnal law when the convention, special

agreement or unilateral renunciation wh1ch gave it jurisdiction explicitly

referr~d to such national penal law.

104. In reply to a question by lvlr. \'TANG (China), he explained that th~ text

drawn up by the sub-committee closely resembled that in the third alternative to

article 30 in annex 11 of the Secretary-General's memorandum, but included a few

additional clarif~cations. •

105. The re~son why the SUb-committee had thought it better not to list the

sources of law was that it. was anxious to avoid controversy, which might possJ.bly

be protracted, in the hope of securing results that might not be very necessarYr

International criminal law was a comparatively recent and lucid subject. General

public international law, which the court could apply to the extent required for

'f
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the exercise of its functions, in~l~ued the principles set forth in the Statute

of the luternatJ.onal Court of Just:l.ee ,Article 38), and those derived from the

establish~d practice of that Court,

106. In short it would.be very difficult, and not particular~ helpful, to list

the sources of law.

107. Mr. WANG (China) said that by' merely stating that the court should

app~ general pu.blJ.c intenw.t.lonal law, thd pro'olea of sources was not solved.

108. i.eplying to the CHAI.i{MAN, he confirmed that he was not ready to propoee

an amendment to meet that difficulty,

109, kr. ROLlNG (Netherlands) said he would: vote a~aJ.nst the text prop~sed

by the sub-committue. The provision that the court should app~ genera pUblic

internatJ.onal law in so far as it was necessary for the fulfilment of its

functions implied that but for such E. provision the court would apply such law

unnecessarily. He further objected to the rastriction of the application of

national law to other crimes of international concern. It would be recalled

that in the Tokyo trial, which had dealt with international crimes, that was,

crimes under international law, very fr.;quent use had been made of national

Japanese law, in particular on the question of orders issued by superiors. In

his view the court would be faced, in respect of such crimes, with the necess1tJ'

of having to fJ.nd solutions under nationa.l hw. The text proposed by the

sUb-?ommittee, which limited the ap;11cation of national law to crimes of

international concern, preoluded the court from doing that.

1l0, Replying to the CHAWuili, he confirmed tha.t at first he had urged that

tnere should be nQ provision in the sta.tute as to the law that the court should

apply. If later he had confirmed his accepta.noe of a provision to the effect

that it should a.pply J.nternational law if national law wa.s not app11cable in a

specific c~se, he had none the 1~s6 still maintained that any provision on the

subject was superfluous. At the moment he hL;.d no preoise amendment to pro~se

to the sub-committee's draft,



"

lll. Mr. SORENSEN (Denmark) said that he would abstain from voting on the

.
•
~

Dub-committeele draft tor somewhat similar reasons to those adduced by the. .

Netherlands representative. He mi~ht, however:, be permitted to mention two

drafting points. It had been agreed that thG Court should have jurisdiction over

crimes under internationa.l law and g!.he.r. crimes 0'£ international cone.m. That'

biling the casEI, the second paragraph L ght well be revised to open with the

wordss "With regard to crimes of. international concorn other than crimea under

intarnational law the court. • ••• :t, 6.1t";l'na.tiVi;:ly, a specific reference might be

made to the paragraph in the article defining such crimes. The Drafting

Su'b-Committee might alao consider whether the English word.8 "explicitly l'eter"

were an absolute equivalep,t of the Fren~h "font renvofn•

,
The m~eting rose at 1.10 ·pemM




