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1,  JURISDICTION OF AN INT-RNATIONAL CRIMINAL COURT:

Chapter II of annex II to the Secretary-General!s memorandum (continued)
(A/AC48/1, A/AC.LB/L.T) )

Article 30 of annex II (A,AC.48/1)

T

1. The CHAIRMAN, rcquesting the Committee to continus its discussion on
the jurisdiction of an international criminal court, asked the Rapporteur to
incroduce article 30 of annex II to the Secretary-General's memorandum (A/AC.48/1),

2, Mr. SORENSEN (Denmark), Rapporteur, said that article 30 dealt with the
law to be applied by the court. The alternative versions in annex I were )

| explained in chapter IV of the memorandum, Three different possibilities had been
envisaged: one of wording similar to that of Article 38 of the Statuts of the
International Court of Justice; one of a brief enumeration of the sources of
internaticnal criminal law; and, lastly one of a mere brief statement that the -
court would apply international criminal law, with no emmerstion of sources., All
the three texts contained ids nt:.cal second paragraphs pmvzding that the ccurc
would apply the national criminal law of a given ‘state in certain circmstances.
He submitted that, as it was based on the a.saumpﬁion that the court would have
Jurisdiction over the crimss under common law referred to in'paragraphes (2) and (3)
of article 24, that second paragraph was no longer apprupriate, 28 the Committee
had decided not to incorporate those paragraphs in the statute.

3. Mr. LIANG, Secretary to the Committee, pointed out that the Committee
had nevertheless decided that the court would have jurisdiction over orimes of
international concern, and that the national law of States implicdated would
therefore be applicable. ‘_ .

' Mr. SORENSEN (Denmark), Repporteur, maintained that the wording of
paragraph 2 of article 30 would have to be amended in view of tne Committeets
dscision. The problem of the circumstances in which the court would be able to
apply national law still remained, and ¢ fresh formulation wes required,
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S« It might be argued with regard to paragraph 1 of article 30 that a decision
had already been taken by the Committee in réspect of the international law to be
applicd by the court. Of the draft articles prepaped by the Drafting Sub-Committsee,
which he had circulated unofficially and had referred to at the ninth meeting of
the COmmitteel), one, article E provided that jurisdiction might be conferred upos
the court with respect only to such crimes as misht be defined in conventions or
special agreements between States parties to the statute, That draft article had
not yet been discussed by the Committee, but if it were adopted it would not,
however, prejudice discussion of article 30, iven if a convention conferring
Jurisdiction on the court in respect of a given crime were aaopted, such &
convention wculd net necessarily exhaust the problems of international eriminal
law with which the court.wbuld be faced, Thus,.for example, if such a convention
granted jurisdiction over war crimes and defined thun as violations of the laws
and customs of war, that definition would not be exhaustive, for it would lead to
an inquiry into customary law and other sources of international law, and the

eourt would have to go to such sources for the information it rcquired,

6, It had besn decided thet the court would try crimes of internsutional concern,
Such crimes could be brought before it by virtue of a generzl convention, special
agreanent or unilatcral renunciation of jurisdiction, In such trials the court
would apply national law, the question being what national law it would apply.

It seemed to him that the court should decide which national law to apply in each
specific case, and that the statute estzblishing the court could not go into
details on ths subjcct.

7. He held, therefore, that it was unnecessary to say that the court would apply
national law, as it followed logically that it would do so trom the aecision of

ths Comrittee that it should try crimes of international concern, .

8., With regard to crimes under international law, the general experience gained
from the working of the International Court of Justice and its predecessor had

tauzht that the enumeration of sources had no effect on the law to be applied,

1) Summary Record of the 9th meeting (//AC.48/SR.9) paragraphs 2 and 3,
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The Intemationsl Court of Justice had not limited itself to the sources eited in
Articlec 38 of its Statute, but had even applied i& own decisions as rules of
international law and not as a subszidiary means of determining rules of law, An
enumeration therefors wa.s unnecessary. A brief formulation was all that was
required, and no recital of the sources of the law applicable was nceded, as such
law would be impiicit in the jurisdicticn ccnferred upon the court, He proposed
therefore that no article on the lines of article 30 be inserted in the statute.
" If complete omission was unacceptable fo the Comudttee, a-short article at most
.might be adopted to the effect that the court : -uld apply intermational criminal
law, such as was proposed in the third alternative text for article 30.

9, Mr. LIANG, Secretary to the Complttee, said that although the Committes
had greatly modified article 24 of annex II the problem raised by that article
remained, and ths Committee should therefore define what it meant by crimes of
imtemational congern. Clearly, if two States agreed eithur by special agreement
.o:'::'-bi )ur,i:Llataral renunciation of Jurisdiction to vest jurisdiction in the court
in,‘l‘-e'apect of any such cr.ﬁne, for example, counterfeiting, or traffic in obscene
fuﬁ‘]ieations, the question of applying national law arose, If provisions covering
such a contingeno;v did not appear in the statute, it would mot be clear what law
should bs applied by the court,

10, With regard to crimes under intcrnational law there could be no doubt that
international law would be applicable, Even if the Convention on Genocide
(article V) stili relied on national legislation, that would no longer be so when

Jurisdiction in respect of genocide was conferred on the internctional court,

11, The Denish representativets view that there was no need to enumecrate the
sources of international criminal law was controversial, Hé (the secrstary) recalled
that Mr. SUrensen and Mr. Lauterpacht had written on the dsvelopment of international
law by the application of article 38 of the Statutes of the Permanent Court of
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International Justice, and the International Court of Justioe.l) Mr, M.0. Hudson

had also deacribed how the Pa@nmt Court of Intermational Justice had been
sorupulous in the applicaticn of internmational law on the basis of article 38 of
its statute.z) In his ovm view, the International Court of Justice had besen equall
serupulous in applying'the provisiohs of Article 38 of its Statute. _However, even
if it had not, that was no convircing reason why a provision like that of . -
Article 38 should be omitted from the statute of the international criminal court.

.12, ¥r., de LACHARRIERE (Frax;ce) entirely agreed with the Ra;épbrbeur, but not
.quit.e so wholeheartedly with the Secretary, The question of the sources of the
law to be applied had already been implicitly settlad by provisions of .p;'.incipls‘
concerning the jurisdiction of the court which had already been adopted by the
Committes and according to which the court would try iwo kinds of crines, crimes
under international law and other crimee of international concern, and might be
assigned its jurisdiction by conventions, special agreemsnts or unilateral

renunciations, . '

13, Those provisions could be rspeated in artiole 36 but na particular practical
purpose would appear to be served by enumerating the various sources of law, on
which, moreover, the Cumittee would only be able to reach agreement after long
disoussion, If the Committee attenpted to arrange the sources of law in
hierarchical ord:r, it would lose a great deal of time, That order would not be
g0 important for the court, which would establish its jurisprudence itself, as for

(1) Max SORENSEN: “Les Sources du Droit imternationalj étude sur lg j:risprudensce
de la Court permanente de justice imternationale", Copenhagen 1946, ‘

H. LAUTERPACHT: "The Development of International Law by the Permanent Court
of Intsrnational Justice", Institut Universitaire des Hautes Etudes

Internationales, Gen®ve, No, 11, 1934,

(2) M.0. HUDSON: "The Permanent Court of International Justice, 1920 ~ 1942n,
New York, 1943, .
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the International Court of Justice, nor would it present the same difficulties,
since international criminal lew was of recent origin ahd embodied in cut and dried
eonventions,

4. In order to avoid leaving any apparent gap in the convention, however, the
Comittee might adopt a short formula, such as the following:

#WPhe court shall apply international ecriminal law, Should occasion arise
it shall apply the national criminal law of a particular State when the
convention, apecial agreement or unilaterzl renunciation assigning
Jurindiction to it makes reference to that national law,"

15, That formuls was simply the outcome of the Committoe!s previous decisicns.

16, Mr. ROBINSON (Israel) said that three separate problems called for a
decision. The first was whether there should be an article stating the law to be
applied by the court; if that were answered in the affirmative, the question then
arose how such an article should be framsd: lé._stly, thore was the quest.ioui whether
there should be a reference to national law, He did not agree that no article at
all was needed, Even if draft article E, to which the Rapporteur had referred,
were adopted, the question of the law to be applied by the court would not be
solved: for that draft articie merely covered provisions of particular conventioms,
whereas the law to be applied by the court would be international criminal law as

a whole. In other words, conventions could only supply answers in a piecemeal

way to the questions of international criminal law involved in the trial of a case,

17. How then could the question of the law to be applied be settled? Any omission
of an article directing the judges to apply international criminal law would leave
them without guidance, The provisions of :rticle 38 of the Statute of the
Internetional Court of Justice might no£ now be important to that Court, but they
certainly had been to the Permanent Court of International Justice at.its inceptiom,
\c1early, therefore, such an article was required in a statute establishing a new
kind of court,

18. Granted, then, that a provision was necessary, he submitted that it should
be brief, The French propcsal was excellent, but he felt that it should be wider
in Scope, and he therufore proposed that arvicle 30 bs amended to read:

¥In the absence of any subsequent conventional provisions to the contrary
the court shall apply international law:®
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He had contamplated including an addiéioml' phrase reading "and in psrticular
international criminal law®, but he was uncertain whether such an addition was
'necuaary, and he would no'c'therefore press it, The proposed wording, he sulmitted,
would solve the problem of what national law should be applied by the court, for it
entbled countries to provide specifically, in conventions, for the natioml. law to
be applisd; it also laid down as a guiding principle for the court that it should
apply international iaw, Possibly, if some fifty years later a revision of the
statute were undertaken, such an article would be considered superfluous, but it
would be useful at the pressnt juncture.

19, Mr. WINES (Australia) agreed that some provisions regarding the law to be
" applied should be inserted in the statute. Thé court would be new of its kind, and
its estsblishment would break fresh ground; it would therefore be unwise at the
outset to omit an article on the law the ecourt should apply, although it misht net
be necessary ..fter the court had been established for some time, He thercfore
supported the French amendment to article 30, but proposed that there be added to
it the words "as derived from", followed by a recital of sub-paragraphs (a) to (d)
of the first alternative text for that article in annex II of the Secretary-
Generall!s memorandum.' To those four sub-paragraphs he would also add a fresh

. subwparagraph (e) reading: "decisions of the Intsrnational Court of Justice",
although they might already be included implicitly in the werding of sub-paragraph (d).

20, Mr. ROLING (Netherlands) felt that if an article were inserted in the
statute regarding the law to be applied by the court it should serve a specituic
purpose, That the court should apply international law was obvious. The French
and Iaraeﬁ representatives had specified circumstances in which .an international
criminal oourt would apply nstional law, but other circumstances could be conceived
of in which naticnal law would be applied although not referred to in specific
conventions. Thus, the Tokio Tribunal had beep faced with the problem of the duties
of a subordinate given orders by a superior officer, and had been compelled to
examine the provisicns of Japanese law in order to decide how binding such orders
were, International criminsl law, indeed, constantly referred back to natiocnal law,
Aand it might be said that it oconsisted in general of principles already elaborated
in national law, He had for a time considered that a provision should be inserted
that the court apply internctional criminal law unless national law were pertinent

to the case, but it seemed to him superfluous to make such a provision, as the court
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would obviocusly act accordingly. 'He therefore agreed with the Denish representative
that article 30 should be omitted,

21. Mr. MAKTOS (United States of America) said that national law would have to

' be applied by the court in respect both.of crimes under international law and of

crimes of internatinonal concern. Tim court would be compelled, for example, before
de-ciding whether a criminal was a national of a State, to examine the law of that
State regarding nationality, The International Court of Justice had frequently applied
national law, although therg was no mention of it in its Statute., He therefore agreed
with the Danish and Netherlands repressntatives that article 30 should be suppressad,

22, Mr. PINEYRO CHAIN (Uruguay) agreed with the French representative that
erticle 30 should be worded in very general terms. In the case of crimes of inter-
national concern the court would apply internationsl. law, or in certain circumstances

national law,

23. However, the observations by the represent ive of Israel had brought out a
factor which it wo1ld be advigable to *take ..to consit. ition, namely, that as the
Jurisdiction or the court would necessarily be based on a convention, the court should

apply international law in the absence of special provisions in that conifention.

24, He would suggest that the first sentence of the article be drafted to read:

' nThe court shall apply international criminal law, and within the limits of
its competence, -public international law," '

25. For the rest of the text, he was in favour of the wording proposed by the

\
French represcntative,

26, Mr. GORDON (United Kingdom) said that the problem of the law to be applied
by the court ned already been touched upon by Sir Frank Soskice, and he would not
elaborate on-the views already expressed by him, He doubted whether a wide formulation
would provide a ‘s'-}'.\fficient basis for an international criminal court, and he could

not vote for any. of the texts suggested,

27, The CHAiRMAN'ﬁut to the vote the Danish representativets proposal that
article 30 be omitted from the statute,

The vroposal was rejected by 8 votes to 4,

. v
RS
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28, Mr. ROBINSON (Israel) said that there was 2 large measure of agreeament

between his"'suggested amendment to article 30 and those of the French, Uruguayan and
Mastralian representatives, He proposed, therefore, that the .Drafting Sub-Commi.tt ee
or some other group driw up a text embodying the suggestions of all four delegations,

29, Mr. LIANG, Secretary to the Committee, drew the attention of the Committee
to the Secrctary-Generalls proposal on page 64 of his memorandum (A/AC.48/1), which
could be of assistance in drafting an amendment to article 30.

30, The CHAIRMAN proposed that the French, Israeli, Australian and Uruguayan

representatives meet during the recess and prepare a commonly acceptable text .1)

) It was so_agreed.

PUTURE PROGRAMME OF WORK

31. The CHAIRMAN reminded the COunnittee that the Drafting Sub-Committee had
met the previous day to decide on the programme of work of the Committee after the
discussion on jurisdiction had been completed. He asked the Rapporteur to outline
the decisions of the Drafting Sub-Committee,

32, Mr. SORENSEN (Denmark), Rapporteur, said that the Drafting Sub-Committee

had decided to recommend that the Committee should .take up the following problems

in turng ' ' '
the procedure of an international crimnal court, including the question of
rules regarding indictment. , accusation, procedural safeguards of the accused,
Judgment, appeal and execution; among those questions would be included the

United States proposal for a board of inquiry (A/AC.48/L.7);

the general queation{ of whether the court should be pesrmanent or not ;:t.ha
question of how the court should be established; and, lastly guestions
relating to the organieation of the :cburt , including the qualifications of ‘the
Judges, the composition of the court and the methods of election of judges,
their righta and duties, the registry and 80 Oh.

33. The Drafting Sub-Committes had recommended no rigid time-table, but had pointed
out that a week would probably be required for consideration by the Committee of

(1) See paragraphs 98 st seg helow.
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the dreft texts sutmitted by the Drafting sub-caml.t.tec and t.ha draft roport. of -
the Coamuittee to the Geneml Aseembly.

34, Mr. de LACHARRIMRE said that two meetings a day would ‘be necessary and
formmally proposed that the Committes alter its hours of work, and meet every day,
‘except Saturdays, from 10 a.m, 0o 1 p.m, and from 3 pam. to 5 pum.

The Frenoh represantativels propoaal was adogted by 9 votes to none, uig
1 abstention,

35, The CHAIRMAN suggested that the programms of work recommended by the™
prafting Sub-Committee be followed.

It was 80 agreed. ~

» PROCEDURE OF AN INTERNATIONAL CRIMINAL COURT:

Chapter IIT of annex II to the secratary-(}memlis memorandum (A/AC.48/1,
A/ACJL8/L.T, A/AC.48/L.8) . }

-

36, The CHAIRMAN, speaking as United States represemtative, introduced his
delegationts proposal (A/AC.48/L.7) that a board of inquiry be established, He
had already referred to the necessity of establishing cuch a board of inquiry at

a previous meeting.l) The international criminal couxt should be a judicial
tribunal, and evez'-y effort should be made to ensure that men appointed to it were
Judges, nct politicians, The moment a cherge was Lrought against any person or
any State, that person or State would immediately become the focus of internatiomal
political emotions and intrigues, and, as he had said, it was essential that a
group of persons acting in a judicial manner should have the opportunity of )
deciding quietl,v vwhether the evidence brought by the accuser was sufficient to

establish a prima facie case against the accused, There wsre many peseible

(1) Summary record of the 8th meeting (A/AC.48/SR.8), paragraphs 107 to 110,
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methods of achieving thet, and the one proposed by his country was based on its
own experiemce,

1. Mr. MAKTOS (United States of fmerica) emphasized that his delegation
was not wedded to the precise wording of or the precise procedure outlined in its
propesal, but only to the csentral idea that there should be a board of inquiry to
~consider the preliminary evidence, As tha proposal was lengthy and detailed, he
proposed that it be considered article by article.

It was so agreed,

38, Mr, GORDON (United Kingdem) said that the purpose of the United States
proposal seemed to be to sst up a committing board, He could not, however, follow
how a prima facie cass would be established, Would a State bring the evidence
beforc the board, or would a prosecutor do so? Would the evidence be oral or on
affidavit? Would the uncorroborated evidence of one witness be sufficient to
establish a case? Would notice be given to the accused?

39, Hr, MAXTOS {Unlted Staces of Americs) explained that his delegation
would later [r~opose that a proeccutor should bring the preliminary evidence before
the board of inquiry, Under artiecle 9 of the propesal, the board would havs
authority to prescrits rules for the conduct of its business, and it would no doubt
establish rules regaruing admissible evidence. There should also, héwever, be a
provision in the statute of the intermational criminal cour that the court rhould
itself prepare rules of evidence and publish them in advance, so that none of the
confusion that had arisen in the Nuremberg Tribunal could result. Finally, ths
question whether the evidence of one witnaess would be sufficient to establish a
_prima facie case would depend on the weight given by the beard to suth evidencs,

It had not been contamplated that notice should be given to the accused of a charge
brought against him, If it were regarded as necessary to service such noctice,
article 11 of the United States praposal could be altered accordingly.
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Article ) (A/A:c.kg'/l..ﬂ)

0. Mr. LIANG, Seeretary to the Committee, doubted whether the words "within
the framework of the United Natlons® vas used with precision in donnexion with the
ostablishment of a board of inquiry. Unless an international criminal court were
established by a resolution of the General Assembly, or by such resolution in
oombination with a convention, the court would not be an organ of the United Nations,
A subsidiary organ of the United Natione must ipuo facto be subsidiary to a
principal organ., As a board of inquiry would fulfil & function similar to that of
_ & grend jury, he was not certain whether the United States desired the board of
inquiry to form part of the inturnational criminal court, or to be separate, If
:I.t waere decided that the board should be s'eparate, the phrase he had referred to
would require amendment, )

W, The CHAIRMAN thought that the question of how the board would be established
eould be dealt with after it had been decided what its functions and other attributes
would be,

42, Mr, MAKTOS (United States of America) said that the words to which the
Secretary of the Committee had objected were to be found in another convention

' concluded at a United Nations conference, namely the Convention on the Declaration
of Death of Missing Persons, which provided for an International Buresu for
Declarations of Death "within the framework of the yUnited Nations".l)' With such a
precedent, there could be nothing against those words. ,

A3, His Goverrment propused that the board of inguiry should be separate from the
internatichal criminal court, for the court would be entrusted with the trial of
acoused perecons or States, not with accusations in themselves,

biyo Mr, TARAZI (Syria)- recalled that Genéral Assembly resolution 489 (V)
expressly instructed the Committee to prepare “one or more preliminary draft
oonventions and proposals rclating to the establishment and the statuts of an
international criminal court! and pointed out that the terms of reference would be
more faithfully observed if in article 1 of the United States propusal the words
twithin the framework of the United Natio'.s" were replaced by "attached to the
internationel criminal courtw,

ﬁj Article 8 of the Convention opened for accession by the Final ict of the
Conference, signed at Lake Success, New York, on 6 April 1950.
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45. korsover, artiele P of the United States proposal, giving the board authority
to prescribe the rules necessary to conduet its business, appeared to authorize
it to settle certain substantive questions. In has opinion, questions such as
respect for the personal freedom of accused persons, the manner in which the
trial was conducted, whether there should or should not be a counael'for the
defence, should be stipulated beforehand in the statute of the court itself,

L6, Mr. MAKTOS (United States of America) thought the Drafiing Sub~-
Committee could discuss the question whether the board of inquiry should form
part of the court or not, although in his view it should be separate., The
iudges of the court eculd frame the rules of evidence; in article 9 his
Gyvernment had intended that the hoard should merely frame the rules of
procedure governing the conduct of its own businesas,

Article 2

&7, Mr, nanTOS (United‘States of America) said that it had been suggested
that the board of inquiry should not function in close session.l)
believed that a person should not be tried twice for the same offence, If the
sessions of the board of inquiry were open, there would be a manifcat danger
that the board would become virtually a preliminary court of trial, and thercby
lose ats function of merely siftang the evadence., uhat his country had an mind

His country

was & procedure somewhat similar to thzt of the Grand Jury, in which the accused
was not called, and when an indictment was drewn up only if a prima facie case
was established.

43, mur. WINES (Australia) sug.ested that in the first sentence of article
2, the word "“approve" which had a distinctly polatical flavour, be repluced by
a more neutral word, He proposed also that the words “est:blish the commission

of the offencc charged" be replaced by the words "establish a prima facie casc',

1) Summary Record of the 10th meeting (4/aC.48/5it.10), paragraph 78.
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49, Article 9 seemed to givg excessively wide authority to the board to
determine who might be present at its sessions. The Committee might desire
to make ¢ provision to protect the accused from being required to appear before

the board and reply to questions, uvless he specifically wished to do so,

50, Mr, MAATOS (United States of America) had no objection te the
.Austraiian amendments, With regard to the provision suggested by the Austraiian
representative for inclusion in article 9, he cmphasized that it was not intended
that the accused should appear bofore the board of inqguary.

51, Mr. GORDON (United Kingdom) said that he envisaged the international
eriminal court as consisting of a panel of judges. le wondcred whether it was

- not possible for a small number of these judgcs to decide whether there was a
prima fzcie case against’an accused person. Those judges would not subsequently
act as the trial judges,

52 The CHAIRMaN said that the possibility of judges of the court actang
as cormittaing megistrates had bsen recognized in various countries, whereas in
others i1t had been felt that ordinary lay pcrsons, with thsir own fough ideas
of justice, were sufficiently qualified to decide whether there wes a case

calling for committal. BHEither solution could be used for th¢ board of inguiry
without detriment to the central concept. '

53. Replying to hr. MUNL% (P:kistan), who asked whether the word
"uncontradicted" meant that the accused could produce his own evidence, he seid
that the word "uncoatr: :seted" merely meant that as the accused person would

not be present, he would not thercfore be able to bring any evidence to contradict
that produced by the person mcking the charge. He was prepared, howevér, to
accept any mprovement in the wording.

[

54 Mr, MUNLt (Pakistan) suggested that the word "uncontradicted" should
either be deleted, or replaced by more appropriate words,

55. Mr. ROLING (Netherlands) said tha: the Grand Jury and similar
institutions were inuended to protect individuals from unfounded accusations,
Presumsbly the bozrd of inquiry was elso intended to do so, but he found it
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difficult to imsgine a State bringing an accusation without being able to pro@uce'
enough evadence to establish even a prima facle case, If the purpose ot the
board was to protect the court from havang to try frivolous cases, however, many
6£ the objections raiéed would be irreleviant, It seamed o him that there was
much to be said for *he view that the primary function of the bonrd.ehogld be to
proteet the court, ) ’

54, Mr, maKTOS (United Statés of America) agreed that the court should be
protected from unnecessary and perhaps tendentioue complaints, In his view,
however, the procedure protecting the individual would also protect the'éourt,"
and no contrndiction was implied in the double function.

57 Mr. PINGY20 CHAIN (Uruguay) accepted, as a whole, the draft articles
submitted by the United States delegation,

58, As he was not familiap with the functions of the Grand Jury in the United
States, he asked for information as to the scope of| the board's decisions, It
was his understanding that it was a question of a pre-judiéial procedure for
the formulation of the charge. The boird’s decisions would not be binding on
the court, If that interpretation were cérrect, he would subseribe to all the

genorcl provisions contained in the United States proposal,
The meeting was suspended at 1l e.m, and was resumed at 11.30 a.m,

59, Mr. MARTOS (United States of Ameraca) rsferred to the poigb made by the
Uruguayan representative to the effect that the board might find that there. was
prima facie evidence that the accused person was guilty, end submitted that, as.
the United ningdom representative had previously indicated, the effect of such a

decision would merely be an order to the prosecutor to proceed with the case.

Article 3 ; -

60, Mr, #anTOS (United States of America) submitted that it would be for
the Commi*tee to decide the strength of the board, An odd numbcr of members

would be preferable, say seven or nine, in order to avoid thc possibilit} of a
4,
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tied vote, He believed that the Danish rep}eeentative had a suggestion to make
with regard to the qualifications theat should be wequired of members of the
board,

61, Mr, SORBNSEN (Denmark) said that, as the sifting process envisaged
should be non-political, hw had thought that the non-political character of the
board would be presefved if ils members we:re clected on the basis of their
Judicial experience., The task of the board would be to examine evidence, #nd
that appeared to warrant the conclusion that /Mdicial experienc§ on the part of
its members was a necessity. 'The prectice of leaving such a sifting process to
laymen, as adopted in some countries, seemed hardly appropriate in the
international field. :

62, Mr, COHN (srael) pointed out tha\. there was no reference in article 3
to the quulifications of the members of the board. They might thus be
yualified persons or unyualified persons, judges or politicians,

63. Mr, MAKTOS (United Stotes of America) agreed that failure to mention
the qualifications of the membors of the board wes z gap in the proposal. The

Committee might decide what jualific:tions were necessary,

64, He supported the view expressad by the Danish representative and believed
that the necessary amendment to article 3 might well be left to the Drafting
Sub=-Committee,

65, Mr. de LACHARRIERE (France) said that tefore determining the strength

of the board, the Committee should decide on its general cheracter., The Board
might provisionally be called a "screening body", He himself was entirely .
in favour of the ideas on which the United States propossl was based. 1t seemed,
~however, to contemplate the establishment of an orgen within the framework of the
United Nations, but distinct from the court. It should be remcmbered that all
Member States of the United Nations would not necessarily be parties to the
convention establishing the court., The int.rnational comrunity thereby constituted
for that specific purpose would not thorefore be identical with the community

of the United Nations, Again, article 3 of the proposal provided for the election
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of the organ's members by the General Assembly, As any election by the General

Assex ‘y necessarily had a political character, the proposed organ would be &

political body, even though its members wore selscted from duly qualified legal .
experts, 1t would therefore appea. that the proposal would have the effect of

setting up machinery, dist;nct from the court, and of a political nature,

66, To meet the desired end, which was to preclude actions solely inspired by
motives of political propagands, it might be preferablet o consider the
establishment of a small collejgiate body attached to the court. Its members

_ would be debarred from participating in the actual t rial, but should bs members
of the court, Thoy wowld form en organ within which the preliminary examination
of cases could be carried out wituout any political interference, The members

of the court were the persuns best qualified to rejec§ frivolous charges.

67 The parallel which had been drawn with the Grand Jury was hardly accurate.
The members of the Jury wers chosen haphazardly from among the general
inhabitants of a given area regardless of their political opinions, 1f the
membsra of the proposed body were nominated by the General Assembly on the

<

contrary; the presumption was that they would have definite political leanings, —

68, The CHAIRMAN said that the Danish ang French ropresentatives appeared
to aéreaa that the members of the board should be persons with judicial
qualifications, so that the risk of political pressure being brought to bear on
the functioning of the board would be reduced to a minimum,

89, "Mr., COHN (Israel) had understood the French representative to suggest
that not only should the members of the board have certain judicial qualifications,
but 2lso that the board should not be set up under the United Nations or divorced
feom the court itself, He supported that view, end found artiocle 3 of the United
States proposal to be unacceptable, since 1t delegated the establishment of the
board and the election of its members to the General Assembly and would

therefore have the effect of setting up a body entirely separate from the court,

70, His delegation had circulated for the conaideraiion of the Committee certain
proposals, consisting of five articlas, that bore on the question of a procurator
general and also of a court of inquiry («/aC.48/1.8), His delegation proposed
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that such a court of inquiry should consist of one or more judges of the
international criminal court, at the discretion of the president of the latter,
He personally believed that one judge would be sufficient, although those who
ﬁere used to the Grand Jury, consisting of a fairlj large number of.persons,
might not share that view.

71, In articles 3, L and 5 his delegation had proposed a procedure which was
radically different from that suggested by the United States delegation.' In his
opinion, no accused person could be protected by a court of enquiry from
mischievous accusations - and it was with the protection of the interests of
the accused that the Commivtee was concerned - unless that person was put in a
position to hear the evidence brought against him, to cross-examine witnesses
and to sdduce evidence of his own, 1t wes his understanding that in the Unated
States an accused was not given such an opportunity, °‘In the United Kingdom and
in his own country as well as in several others, 1t was a fundamental rule that
such a person should be afforded such facilities, He prefei'red the second
systém,and felt that it should be adopted in the field which the Committee was
congidering, if an accused was to have really adequstz protection. The accused
would thus have had an opportunity of defending himself even before an order of

commitial was granted,

'fe. His delegation also felt that the prosecutor should be entirelfg

independent of any State and the United Nations, but responsible to the court,
and, moreover, that the investigations carried out by the prosecutor would
constitute the farst siftlné, preliminary to any screening by the court of
ingquiry,

73. In his view; too, no judge having been z membsr of a court of inquiry should
git on the bench of the trial court. In normal cases a membership of three
should be sufficient for the "L.tter, and there nced be no more than one judge on
the bench of the court of inquiry, 1ln exceptionally serious and complex cases
the president of the international crimi=al court might be ewpowered to increase

taose numbersto five and three respectively,



AJAC48/5R. 11
‘page 20

The The CHAIRMAN observing that the Isrseli representative had introduced
a new element into the discussion, szid that the United States proposal did not
preclude the‘introduction of &« prosecutor either before or after the gifting

proceas to be carried out by the board of enquiry.

75, Did the Committee wish to to consider whether the board should be a part of
the court, or whether it should be composed of judges, elected by an independent
body such as the United Nations and not be responsible to the court?

76.-. Mr, ROLING (Netherlands) considered that the answer to the Chairman's
question would depend on the answer to be given to the question he (Mr. R8ling)
had previously raised, hamely, whether the primary purpose of the board was ‘o
protect the interests of the individual or to protect the interests of the court.,
The Committee as a whole had not pronounced on that point, It should be borne
in mand that the court would be dealing with c¢rimes under international law, and
that while criﬁes against humanity perpetrated by an individual might be dealt
with by States, such crimes committed by governrent officials would come under
the jurisdiction of the international criminal court, In such cases the

United Nations would initlate the prosecution, and so far as he ¢ould see there
would be no need for the protection of the individual, for the reason that there

would not be any lack of valid evidence,

77 It would be noted that in the Tokyo trial it had taken the Tribunal two
years to deal with all the evidence and to screen hundreds of documehts before
reaching a decision. Consequently, it was difficult to see how in similar cases
heard before a board of enquiry the latter would function in the interests of the
accused, He therefore considered that the Committee should express an opinion
as to whether the primary purpose of the board was to protect the individual or
to protect the court, ‘

78. The CHALRMAN put the question to the Committee,

X _members of the Committee gidered
board would be_to Ergtéct the pergon charged,
Ivo members of the Committce considered that the pngggrz_ggznggg_gg_ghg

boaprd wquld be to protect the t

.
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TS The CHAIRMAN said that, &s a working basis for discussion, the primary
obéect of the board of enquiry would bs regarded as the protection sf the
accused individual, %he Committee could now return to the question of the
composition of the board, concerning which two opposite views hag haen
expressed; the first; that the board should be part of the court aqd‘compoaed
of persons associated with the court and having Judicial qualifire¥ions; the
second, that it should be an lndapeﬁ&ent agency, composed of persons having
judicial qualificatiors, and that.it should stand on its own responsibilite -2

be set up by an agency other than the court,

80, Mr. MATOS (United States of América) said that the implication of

the French representativets rumérks concerning the election of the members of the
board by the General Asseubly was that any body appointed by the General ‘Assembly
world be = pdlitical body, and that therefore the General Assembly should not be
relied ucon so far‘*as such election was concerned, He personally had no strong
feelings in the matter, but he did not believe that the election of the members
of the board by the General Assembly wopld autometigally turm it into a

political body. After all, the General Assembly would elect the members of the
court, and it was to be hoped that the court would not become a political forum;
a fortiori the election of the memb.rs of the board by the General Assembly should
not be considered in any diffe .. “aght, It would, morsover, bte noted that
prior to the vote on the candid:tes to be elected, the General - sembly would
have before it full biographical data, on the wasis of which, he believed, the
Members of the United Nations would not fail to proceed to fair election.

8l. As to the suggestion that the board should be part of the court, some
considered that the prosecuting authority should have no association'ﬁmatsoéver-
with the rial Judges, While’'it would be a reflection on the integrity of judges
to ingiruct them, in the same way as juries were instiucted, not to discuss a
cage outside the court, it would be unwise, having regard to the absence of

such instructions and to human limitetions, to permit such close association N
between a board of enquiry judges and trial Judges,

82, He also thought that the problem of who should be ths prosecutor, and what
the nature of his functions, should not be deall with in the atatute and jhat
the committing authority should not appoint the prosecutor,
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3¢ v, WAl (Ghine) engu.red vhether the Secretariat, i1n prepering its

meaocendity, had atv zily Lime considered the idea of a scieening process,

Bliq bies PLalla, Scer-bawsy to tne Coum'ttee, said that the Secretariat's
weliorands provided a procedur: which wes considered adequate fe. normal cases.
It hed nou talcin account of the pirefernent of accusations based on malicious
Movives, o of possivle =biwes xu the use of an luterdational eriinal dourt.
Ag ouch sbubes uvere pnosiols, the United Staves proposal for a board of inquiry

gorvud & nseful purposc,

'
85. Replyiag to e, ARG (Chine)s the CHALRMAN saild that the Co.umittee as

4 diese had not expresscd an opinlon as Lo the desjrability of estab.ishing a
géreening oxgun, The Cwnnittes was jioceeding on the basis of an explanation of
the provivious of the United States proposal, entailing a generel discussion on
each artiele 1a it. 1f the Uhincse representative so wished, he would put tu the
vote bue uesticn wiacblier or not the Cuamittee considered that screening machinery

was neeessary and desiizbleg

36, Mo, WANG (China) belret.d iat it woula be preferable to allow the
United States rcpresentativé to compichke i -iplanation of his delegat.on's
rrorosal, He had only raised the juestron 1u view of the vote that had been

taken concerning the pramary purpose of the M 2l

874 Mr. de LACHAHRLTRE (Franee) felt that there was room for an inter-
mediate solution bitween the tuo extremes = that of attaching the screening
ergan to the United Nations, and more specifically to the General Assembly, and
that of placing 1t under the author’ty of the court, of which it would form an

integral part.

83, The United States representative had correctly brought out the dangers

of pactizailly to which the court's findings would be exposed were the members
r the beard of iaguiry to form part of ths same body as the court judges.

There might be reason to fear, in foct, thst the preliminary examination would
prejudice the fin:l judg» nt. However, it was not to be implied from that

pertinent observation that the proposed board must necessarily be based on a
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different system and be set up by the General Assembly. Selection by a majority
of the Member States of the United‘Nationa would introduce a political element
that would be suspect i the eyes of the minority,

89, Between those two extremes, the provisions of the convention establishing
the statute of the court might provide for the creaticn of two completely
different organs: a screening baard and the court proper,-but with a stipulation
that the procelure for nominating the members of either body should be identical.
In that way, a court would be established to pass judgment side by side with

the eatablishment of a board responsible for preventing improper cases from
caming before it. That more coherent system would be generally based on the
community of States party to the convention establishing the court,

90. Any attempt to make the scresning organ also responsible for conducting
inquiries would unnecessarily complicate its task, Inquiry proper was a
protracted task, which included the study ofkevidencg, the hearing of witnesses
and the appointment of rogatory commissions, It would be advisable t o concentrate
thoee oberations, which had nothing in common with screening, in the hands of a
single magistrate, So far as the machinery for inquiry proper was concerned, .

the proposals ¢f the representative of Israel might be adopted; while the
political screening should be entrusted to & small group of persons whose status
- on an equal footing with that of the court judges ~ would be defined in the
convention itself, ) -

9.  Mr, SORENSEN (Dsnmark) believed with the French representative that

a solution could be found somewhere between the two extreme positions. The idea
that a trial court should appoint in each case a limited number of judges to act
on a board of inyuiry was fraught with difficulties. hembers of the international
eriminal court would présumably be elected on the basis of geographical
distribution, but, if say, three of its judges were elected by the court to sit
on a-board of inquiry for a particular case, those three members of the board
would not represent the same geographical distribution of the court, horeover,
those three judges would not be able to sat on the bench for the trial itself,
which would again upset the geographical distribution. Thet was a2 point that
could not be ignored,
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92. The French representative had stressed the guestion of relations with the
United Nations and. the -strong desire on the part of some members of the Committee
that the complexion of the board should be as non-political as possible, On the
other hand, the United States representative had contended that the non-politieal
character of the board might be assured by the stipulation regarding judicial
qualificationas, It was well-known that such a position already obtained in
certain organs of the United Nations as, for insténce, the Internationa} Court or

Justice,

93+ The French representative's solution, in his view, came quite close to the
United States propognl& that was to say, that there sheuld.be two distinct
organs, that the board should rot be set up by the dourt, but that both organs
stiould be elected by identical procedures. He wondered what the reaction of the
Committee would be to the following intermediate solgtlon: that provision
should be made for two distinct organs, and that the organ of inquiry should be
elected by the court itself for a certain period of éiﬁe and not for the purpose
of investigating a pﬁrticuiar case. The idsa would be that if the court were
established for a period of nine yerrs its first duty would be to appoint an
oréén of, say, three or five or seven members to act as a board of inquiry for
the same period as that during which the members of the court itself held
office, Such a procedure would eliminate politi. ' considerations and obviate
the difficulty arising out of the appointment to the board of the court'!'s own
jdagés. '

-

s Mr. MAATOS (United States of America) s.id that he would have no
objection to the election of the members of the board by the international
criminal court instead of by the General Assembly, if the Committce preferred

that course,

95 With regard to the French representativel!s remarks, he would point out that
C} lattgr had not answered his contention that the election of the members of
the board by the General Assembly would not necessarily prevent the board from
being independent., In his opinion, the fact of giwving the couft power to
appoint the members of the board might leave the ‘impression in the mind of an

accused that the procecdings were not entirely free from bias,
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96, The Secretary had stated that the Secretariat had omitted from its draft
provisions relating to a sifting process because it had not taken account of
accusations based on malicious motives, That seemed to imply that the Sacretery
believed that the United States proposal had been put forward to desl with such
accusations, But that was not the case, and the sifting process suggested by

his delegation was primarily intended to cover normal cases,

97. Mr. GORDON (United Kingdom), addressing himself to the Danish
re;;z'-esentative's remarlgs, found it difficnlt to see how the consideration of
geographical distribution would not apply in the case of the election of menbers
of the board as 1t applied in the case of the election of the members of the.
court, He also wondered whether there had not been an undus tendency in the
discussion to under-rate the integrity o.f judges., He was sure that on the
national plane.the’re was no danger in allowing, say, 2 judge of first instance

to discuss a case with an appeal Jjudge.

JURISDLCTION OF AN INTiANATIUNAL CRIMINAL COURT: )
Chapter II of annex II to the Secretary-Generalls memorandum (resumed)

Article 30 of annex II (A/AC,48/1)

98, The CHAIRMAN proposed that the Committee should take up the text
proposed by the special sub-committee set up to draft a new text for article 30 '
of the draft statute which had now been distributed,

t was 8o agreed.

9% - The CHAIRMAN called uson the French representative to introduce the
Sub-Cmm:.ttee's propoaed wording, which read:

"The Court shsll apply anternational penal law, and
ingofar as it is necessary for the fulfilment of its functions,
general public international law,

With regard to crimes of international concern the Gourt
shall apply:the national penal law of a given State when the
convention, special agreement or unllateral renunciation which
granted it Jurisdiction explicitly refer to said penal law,"

1) See paragraph 30 above,
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100, Mr, de LACHARKIERE (France) said that the first question the special
sub~comnittee had discussed was whether reference should be made in the article
to general public international law, and if so, how that reference should be
included. It had agreed that the court's primary task would be to apply
international penal law, but that it would also have to apply general public
international law, as in the case of the Nuremberg and Tokyo Tribunals., To

avoid any ambiguity, the sub-committee had deemed it advisable, in the first
sentence of its draft, to include the specific words "insofar as it is necessary

for the fulfilment of its functions",

101, After examination, the sub-committee had decided against the possibility
of including in subsequent particular conventions a specific reference to the
law to be applied by the court in order to avoid having international criminal

law as a whole brought in%o guestion by conventions,

102, The sub-committee had also considered whether the varibus sources of law
should be listed, It had decided against such an enumeration, which 1t had
thought would be less useful in the case of the international criminal court than:

in that of the International Court of Justice.

103. Finally, the sub-committee had decided that -~ in the case of crimes of
international concern only, to the exclusion of crimes under international law -
the court would apply the national penal law when the convention, special
agreement or unilateral renunciation which gave it Jurisdiction explicitly

referrzd to such national penal law,

104, In reply to a gquestion by Mr. WANG (China), he explained that the text
drawn up by the sub-committee closely resembled that in the third alternative to
article 30 in annex II of the Secretary-General's memorandum, but included a few

additional clarifications, *

105, The rezson why the sub-committee had thought it better not to list the
gources of law was that it was anxious to avoid controversy, which might possibly
be protracted, in the hope of securing results that might not be very necessary,
International criminal law was a comparatively recent and lucid subject. General
public international law, which the court could apply to the extent required for
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the exercise of its functiodns, imeiuaed the principles set forth in the Statute
of the International Court of Justzce {Article 38), and those derived from the
established practice of that Court, . ‘

106, In short it would be very difficult, and not particularly helpful, to list
the sources of law.

107, Mr, WANG (China) said that by merely stating that the court should
apply general public internstional law, the problem of sources was not solved,

108, replying to the CHAILKMAN, he confirmed that he was not ready to propose
an amendment to meet that difficulty,

109. Mr. ROLING (Netherlands) sesid he would: vote ajzainst the text propused
by the sub-committee. The provision that the court should apply generd public
international law in so far as it was necessary for the fulfilment of its
functions implied that but for such = provision the court would apply such law
unnecessarily., He further objected to the restriction of the application of
national law to other crimes of international concern, It would be recalled
that in the Tokyo trial, which had dealt with international crimes, that was,
crimes under international law, very frcquent use had been made of naticnal
Japanese law, in particular on the question of orders issued by supsriorss In
his view the court would be faced, in respect of such crimes, with the necessity
of having to find solutions under national law, The text proposed by the
sub~-committee, which limited the apglication of national law to crimes of
international concern, precluded the court from doing that.

110, Replying to the CHAIRMAN, he confirmed that at first he had urged that
there should be ne provision in the statute as to the law that the court should
apply. If later he had confirmed his acceptance of 2 provision to the effect
that it should apply international law if national law was not applicable in a
specific cuse, he had none the less still maintained that any provision on the
subject was superfluous, 4t the moment he hud no precise amendment to prosose
to the sub-committee's draft,
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1, Mr, §5RENSEN (Denmark) said that he would abstain from voting on the
sub-committee!s draft for somewhat similar reasons to those adduced by the
ﬁetherlands representative, He might; however, be permitted to mention two
drafting points, It had been agreed that the Court should have jurisdiction over
crimes under international law and other crimes of international concern. That '
bping the éase , the second paragraph r_ ght well be revised to open with the
wordss "“With regard to crimes of international concern other than crimes under
international law the court .,..'; altcinatively, a sbeci;fic reference might be
made to the paragraph in the article defining such crimes, The Drafting
Sub-Committee might slmo consider whether the English words "explicitly pefer®
were an absolute equivalent of the French "font renvoil,

¢

. The meeting rose gt 1410 pom,





