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JURISDICTICIl OF AN INT.EaNI~TiONAL CRDlINAL COURT","

Chapter 11 of annex 11 to the Secretar,y-General' B memorandum (continued)
(A/AC~48/l, A/AC.4S/Lo6, A/hC.413/L.?)

~ele .as of aIlnex ~I (.continued) (A/AC.48/l)

l~ The CHAIRKAN called upon the I~r~eli representative to int~uce the

C<lI1lpranise·text to replace article 2~J 'Idl1ch his delegation had undertaken to

tutrdt, at the previous meet~•

. 2. Hr. ~ (1era8l) moved the sUbstitution tor article 2S or the

t oUow:UJg text a

tiThe court Bbali have jurisdiction to issue warrants of
arrest aga.inst persons accused before" or convicted by,
the court. Such wult"aIlte mall be executed by States
pal-ties to a convention wch confers upon the court any
particula.r jurisdiction, in such man."ler a~ such convention
ml\Y det.ermine.~ (A/J..Co4S/Lo6). .

.,. In the ccuree ot the earlier discussion on article 2S the question had been

raised as to ~eth~~ a wa.rrant of a.rrest against an accused.person should be

1esued by a judicial authority or by an administrative authority. The

Secretariat's ~rart of article 2S, ·as the Secretary had indicat.ed, provided for

apprehension of the accused UIXier the municipal laws of each country, Thus,

ltl1le that text provided a .eu£ficient guarantee of the civil liberties of an

accused person, in countrie's where arrest was effected by a judicial authority, he

. doubted whether the same would· apply in ce:-urrtrios where apprehension was under­

taken by an administrative authority. It seemed to his delegation that the

jurisdiotion ot an international cr1J-nnal court should be so exercised as to

seCUre to the priva.te individua.l all th086 liberti.es which could be reasooe.bly .

gua;t'anteed in eI1'¥ cl"1m1nal court. He therefore considered that no warrant ot. .
arrc"at should be issued except by the court itself. That was the main point

before the C~ttee; all considerations concerning the execution of such warrants

were matt.erlS of procedure which" as the United States representative had urged,

would beat be left for solution under subsequent conven~ons conferring juris­

ct10n on the court.
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4. Mr. MhKTOS (United St'atee of'lLlIler19a)· said thatt Ndle recogn1~1ng the,
value ot the Israeli representative' 8 suggestion, he would have to abst$ tI'ClIl

voting on hie text for article 28 because th~ State Department considered that the

.statute should not contain ar.y provision 'With regard to surrender of apcus·ed•

.i.t the .am~ time, he w:>ndered loIhether the Israel1 representative could not agree. .
to the substitution ot t~e wo~ "power" for the word n juri'ed1ction" in the first
line of his proposal, and to the deietion of the words "or convicted by" in the

secooo line. It was ob\'ious ths.t a person could, not be'eon.vict·~d \U11ess he had

been brou~fore the court.
0:

5. Mri COHN (Isra.el) had no obj~ion to the reple.cme:nt ot the worcl

11 jurisdiction" by the word "power". AS to the sugge~t.ic~ tha.t the -words Itor

convicted byll should. be deleted, he could agree that discussion of that point. '.

should be del'erred until th~ Oonmd.ttee came to consider the question at how tar

the court would be empowered to judge a person in absentia, 1£ the C~ttee

finally decided that the court could so judge aD accut~ p'ra~, he would urge
, ,

the retention of the words "or convicted by" in the text ot article 28, ae it

would enable the court to issue a warrant for that per80n t s arJ"eet a!ter

conviction and before sentence was pronounced•

..
6, Mr. SORENSEN (Denmark) appreciated the effort made by the Isra.eli

delegation, but thought that its amendment failed to solve the problEm nth
which the Cornrr.1ttee was faced. That amendment admittedJ;y introduced-an

interesting new idea, 'Iirlch was acceptable to his delegation, namely,. the

'.. obligation of States to surrender an accused person only atter the 1s8\1e of ~ .,
warrant of arrest by the .court. However, it nevertheles8 retained the l1m1tatiGO

oribirilllly proposed by the United States representative, to which~thermembers

of the Committee had objected, tha.t the obligation to hand over accused persona·'

to the, court should only be imposed upon States parties to conventions contel'l'1D8

j urlsdiction on the cwrt.. The Israeli proposal therefore was not actua.l.lT a

compromise, He recognbed however that it might not be possible to l'eQonc11e

the two opposing views, and that the Committee would have to choose between the

two.

, "~
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7. It would be useful to examine the matter in the light of the llmitatiane Oft

the jurisdiction ot the court to ~ioh the CorDmittee had -already agreed. It, tor

e:mmple~ a State ratified the statute of the court containing article 28 as

drafted by the Secretariat, it would not be obliged to hand over one D! its

nationals unless it had accepted the jurisdiction of the coon in respect ot the

particular criIr.e committed by th?f:, national, In suc!\ ll. case there was no

difference between the two points of view. Whether laid down in the statute or

in the convention, such an obl1~ation would be binding only on a State that had

aecepted' the jUrisdiction of the court. In view of the Coo:a:d.ttee's decision on

the principle of territoriality. there was also no possibility of conflict in the

case where an alien had committed a crime in the territorY of a particular Statel

there sgain there would only be an obligation on the part of that State to hand

over tb.e accused if it had recognized the jurbdiction of the court.

8. Thus the only case in \llhich the two points of view wrold be in confliot we.
when a foreigner cormtted. a criLle in the territory of a State other than the one

in \'/bich he was found. If.. for example, Denmark accepted article 28 as drafted

by the Secretariat, and 1£ there was an alien in Denmark 'ttlo had comr.l1tted in

another oountlY a crime over \\-h.ich the court had jurisdiction, Dentll:l.rk wculd be

obllged to hand him over for trial to the court.. even if it was not i tsel! a part4'

to the convention recognizing the court r s jurisdiction in respect of the crime.

Were either the United States or the Israeli proposal to be accepted, however,

Denmark would be under no such obligati0n., "rhat, in his view, was the full

extent of the problem, and he consequently believed it preferable to insert such

an obligation in the statute itself. If that were not done, and if, in such a

case as he had illustrated, a State was not obliged to assist the court, or +~e

State making the accusation, in bringing the accused before. the court for trial,

he fea.red that the mole idea of ~n interna.tional criminal court would be

seriously prejudiced. Moreover, he believed that many States would object to

a statute \'/bich conferred privileE;es on States with'Jut at the same time imposing

n eoessa.ry duties upon them. The very raison d' atr~ of an international criminal

court was to give effect to inter:lat1onal solidarity in combating crimes under

international. la.w and other c:c'imes of internationa.l concern, and only if such

solidarity were expressed by the n:J:nimum provision t,hat a. State should hand over
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, a' perlOn aQoulled at oomitting a orime in another count17 'would a oonvention.
.-ettiDg up aD intematicaal' oriminal court, have al\Y NU meaning.

,. !be United States representati"t'e had urged that the abeence ot at11 siob
obligation, on States would be llk~13 to 1mprow the chances of wide ratification

of the, statute ot tbe' oovt. Pereonally, he would himaelt preter to run the risk. ; .

of ••eiag a numbe~ ot States refUH to ratity- the statute to the existence ot an

hJatrwaent that tailed to impose essential duties on the part.ies thereto. As the
. . .

Jletherlarda representative had rightly said, the question ms one ot pollC7; the

·COIIID1ttee 1lIIl1t, theretore, discuss 1t ~ take' a position On it, particularl1' in

'new ot it. 1mpo~tance from the point ot v.l.ew <it the functioning ot the court.

10. Mr. GORDC.JI (United'Iingdan) welcomed the Israeli delega.tion's attempt to

. dnh. a 'Satistactory. .olution to the problem rai8ed by article 28, but agreed with

. tbe United States representative· s criticism of that solut1on. On tirst exam1n1ng
. .

tale- Secretariat J s draftot article 28, he had thought that the cart had been put

~.to..e the horse, in that the question ot learch ~d apprehension had. been given

pl"eOKence over the question of the issue ot a warrant of arrest. Nevertheless,
" .

be ha.d wondere~ Whether that was a tail' criticism ot the text. !'- perusa.l 0'1 the

l'N~'PfOpolSal had new led him to the conclusion that the provision was of a

pul'.,q procedural Datura. That being the case, he telt tha.t it might be better to

.:~ the original text ot article 28 b1 adding a cu:use whi?h would protect the

. right, or the indiYidilal in the event ot any such proceedings being taken against.

bim, by declaring that the safeguards afforded by his national law would rem.nn

app]ioable •

11. Mr. PINTO (France)~ supported the vieW! expressed by the Danish

l'epreaentative tor the ree.Bl)ns given by h:Lr..; . at the same time, he was prepared to

acoept the Israeli proposal, not pemaps in its existing tom, but with additions..
tBldtag into accaJ;Dt. lb'. Sorensen t 21 comments. The Israeli proposal tailed to

provide tor the oaee ot States lihich were parties to the convention by which the

court was set up, but lih1ch were not directly concemed 'n t~e ca8e it was to hea.r,
,

first, because ·the accused was not one ot their nationals ..:nd the alleged crime had

not been canmitted on their territory, and, second, because, in the particular case in
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question they had not signed the convention conferring jurisdiction on the oourt.

Would such States be able to paralyse international justice? He d~ not think

they would"

120 The exception cwld be Fovided tor by adding the tollowint; words at the end

of the Israeli proposal.

"and. by the States Parties to the statute of the court 'When the
persons accused before it are not nationals or those States or the
alleged crimes have not been CO!JJlJJ.l.tt~J in their tc:rritory.ll

l3. Mro WINE) (huBtralia) wondered whether it would not meet both the Danish

and t~e French point or view and, at the same time, simplify the text if the

Il:)l"at:.ll proposal were ar.lended to readt

liThe court shall have power to issue warrants of arrest
agninst persons acc~sed betore, or convicted by, the court, ot
crimes jurisdicti~n in res~ct of Which has been'conferred in
purmlMCe of article.••• Larticle stipulnt~¥ the. manner in which
States may confer jurisdiction on the coury hereof. Such
warrants shall be execu;ted by States parties hereto."

It .seeoed to him that such a solution would be acceptable to the prota.gonists of

either policy ~ because the action of the court would be limited by the article

stiPulating how States could confer jurisdiction 0n the court; a8a1n, any State

ratifying the statute of the court would undertake to execute a warrant of a.rrest

wh~ther the accused was its national or an alien, and irrespective of where the

crir:e had been committed. The only State that wvu;.! have the obligation to

surrender an accused pereon··woold be the State' in \!ihich that person happened to be

at the relevant time. It seemed to him that in nny event any international

cri.ni..'1al court that was set up wuu-W ha:\{ ~ tu Dd cl·.:" ~hdJ. with certain powt:lrs, and

to that extent he a~reed with the Danish representative.

l4l' Mr. WANG (China) observed thA.t there was e:,eneral agr£;eroent that juris-

J.i(;t,~';n in respect of particular crirues should be conferred on the ceurt by means

of subsequent international conventionsj and that the controversial issue was

clearly \l/hether a provision relating to the duty of the State to apprehend an
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'.
aceused person should be included. in the .statute, or whether lch",.t should be done

iD later conventions~ It was ~lear fro;~l sUb-parat.raph (a) of article 28, and

there he a·~reed with the Danish representative, that where the jurisdiction of

the court wa.s li:.:ited by conventions conferrin~ jurisdiction on the court, the

oblic:ation .to apprehend a cri::inal would not beCOL':: operative if the jurisdiction

ot the court had not been accepted in respect of the cr:L~·.e Which that person had.

c.o.r-titted. In his view, therefore, a provision relat~ to the apprehens~~':'h of

the accusl?d should a.ppear in J:,he 9 tatu:'a., ::!:f such a provision were left for

inclusion in subsequent conventions, the statute would look sQI.·,ewhat er::pty,

particulc'\rly as the question of the' cr...wes over which the court woold have

jurisdiction would also only be specified in later instrunents"
.. 1) . .

15. \Vhen,; at the previous neetinl;, he had urged the need for lL"lifomity he had

in.mlld uniformity of treaty provisions with ree;ard to obligations; and that

would be better achieved by ~ benoral blanket clause in the sta.tute than by the

inclusion of such provisions in separate conventions conferring jurisdiction, on

the court.

16. He also felt that if the court were accepted at all; am if there was the

reservl1tion that it would have no jurisdiction over particular cm,es unless Sloh

Jurisdiction were accepted, States'wou~.d have adequate guarantees" He could

, ~ppreciate that the United States representative mEht be Confronted with

'Oonstitutional difficulties, but he woooered whetber it would not be possible to
t

convince the State Dep:!.rtr.lent of the need,for the e.ccqJtance ot such a .e;enera1

provision. After all, article 28'would not apply until such tine as a State,

had aacepted the jurisdi~t10n of the courto

. 17. }'1r. TARAZI (Syria) said that he hoped he u10ht put forward a proposal

Which would reconcile the different points ot view4 The C~u~ttee had Ibefore it
the t'nited States proposal (A/AC~4S/Lo1) for the· esta'blisment of a board ot
ol'fqui17. One of the functi-ons ot that board, or of exam1.n1nt; matistrates in·. ,
continental 1ee;al systeIaS, wwld be to' issue warrants f~r.arrost or cor.rnital.

"

1). Summar,y Record of .CJ+..h meeting (A/AC 0 48/SR.9) , para,graJil JD7.

•
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• Article 11 ot the United States proposal dealt with the deci-aions ot the board ot
o

entlu1ry. It might be possible to insert similar prov:l:sions in that article aa

those inserted in article 2S of annex 11 ot the Secretsry-General' s memoramum.

18., He did not know ,~t the news of the United States repres~nta.tive were

conceridng the powers ot the board but he' perl5Onall;y believed. that ~hey should

include the power to issue warrants. He hoped, therefore, that the United Statel

representative l«:>uld agree to swch ~ provision b':lin3 included in article 11 of

his text.. If the Secretary-General sent notices of the decisions.ot the board,

each Member State of the United Nations or a:ny State which had accepted juris­

diction ot the court would there-by be boum. to carry out the decision au.chas,_for

example, the arrest ot a governor ot a province \Idlo had conmdtted a crime under

international law coming within the juri,sdiction of the court.

-19.' He suggested, in order to avoid repetitive discu8sionJ that further

consideration of the problem be daferred ~ntil the Committee took up the Unit6c1

States proposal since article 2S in annex 11 and article 11 of that proposal were
• I

inter-related.

20e The CHAIRMAN~ that the question of the board of inquiry could be

dealt with in ccnjunction with article 28 :'-'1 annex 11 of the Secretary-General f I

text.

.0

2111 Mr. SCRENSEN. (Denmark) said that he had no strong feelings in. the

oatter. His ~erstanding ~~. tne United States proposal (A/AC,48/t,7) ~as that

the board would not be a. judicial, but a:n Ctdr.dnist.ra:t.ive organ. It would bo

noted that ma.ny organs of the United Nations were endeavouring to e Btablieh tm

principle thc.'\t no one should be deprived of his liberty except by a j~d1oia'1

or6an. Consequently, he preferred that the issue of a warrant ot arrest should

be left 't:-=> a judicial and not to an administrative body.

22, Rep4ring to the CHAIRMAN, he indicated his preference for continuing .the

discussion of ~.rticle 28 and the relative amendments thereto.' .-

23. Mr. WINES (Australia) considered that the proposal to. set up a board ot

inquiry was a procedural matter which might best be taken up under chapter Ill.
I

HeJ too, would prefer that the discussion on art;.~,"le 28 should b, continued.
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24. Mro KERNO (Assistant Secretary-Genel'al) said that the Committee seemed

to be approachi..'1t:; a solution of the important question of the issue of warrants of

arrest and of 't.he still more iInportaIlt q1.1estion of the execution of those warrants

by States. All present appeared to a.gree that 't.he iSErJ.e of wnrrants of arrest

would be necees.'1ryI a.nd that the oblle~B:tion to execute them should be imposed upon

States parties to conven":.:"ons con!.erring jurisdiction UpO:l the court.

25. The poin~ at issue was whether that obligdion should be prescribed in the

statute or in subsequent conventions, or :"n botho In his view, that should be

done in the statute. It was a funiamen'tal undertnkin~, and had o~viously to be

very carefully considered by States, but so many ::uarantees for States in

connexton ~~th the jurisdiction of the court h~d already been adopted
:

inclus:"on in the sta't.ute of th~t obJ.:.ga:'ion should prove no hardship,

would be amon;~ the particular advantat,es of that uethodo

":.hat the

UnL'ormity

"f'.1,.•..
I'....

f"f:' ..

26. The CHAIRMAN said th,· ..... most J.lenbers of the Coli1lrlttee Beetled in favour ot

settJ.~nt t.lJ.e question and no:' :'n ':avou.r of leavir:.g it 4:.0 future conven~.ions. It

there were no objections, ·therefore) he would put to the votei firsts i.he

question wh~ther the LlD.tter sr.ould be deal':' with :"n the statute of :,he ".Ourtj

secondly; \<rhethor it shou1d be lef~ to ~:,bsequent conver.:':.ions. :;:f the majority

tavoured t.he fj.:.'st cOU::-St. :'1e ·..·..ould I'll:J t:1at the discussion should conJ.;,~nue,

whereas if the second course we~e favou~ed, the question could be left o,er tor

the tics be:"ngo

27. ].~r!' PlfIJ"EYRO CHhIN (Ui.'U[uay) s~id the question was whf;ther that particular

point sh011ld be dealt with under article 28 in the chapter dealing with the

jurisdiction of the court, or whether discussion of it should be deferred till the

C~uttee croae to consider the Ur~ted States proposal f9~ the establis~Jnent of a

board of inquiry, The board of inquiry 'WOuld be a body \omose fu..'1ction it would

be to approve or rejeq~j requests for a ction by the cw:-t~ At the present stage,

the COI!lT:1:.ttee r:as considerirl[, another ma.tter; nalaely, the procedu::,al action which

would ha'te to be taken too enable the cour~ to ex&dne a case and, in r.c 'lition, the

~uties to be 1.mdertaken by the States in order that such action we:oe c:'l,:~ried out

in a. regular Ll9.I"_"ler. He felt.l' therefo~e, that the proper place ....or thu text in

question wa.s ,'!lhe chapte:::l dea"..:'.!lb with ~urisdiotionll
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28. He proposed that discussion ot the problem Ihould be divided into the follow­

ing three pe.rts iI to be med upon separate).yr (1) the Cairt to have jurisdiction.
to issue warrants against persons a.ccused betore the court, or convicted by it;

(ii) States Parties to the CCCl'Yert ion setting up the court which ~ccepted the
, '

juriediction of the court, bT a specia.l convention to execute those warrants in

such manner as the special. convention misht detemine J (ill) the States Parties to

'"the first convention \thich did nOt accept that particular ju.riedic't.ion Mould also

execute the warrante ot the court wflen they could not challenge the jurisdiction

nt the court on grounds provided by the statute.

29. There could be no ditticulty about point (i). If the court could not

secure the surrender of the accueed, it woulci 'be nec8ssarr to ccaeider the question

ot judf}l1ents in ab.entia. , As to point (ii), he felt that States Parties must

ubiertake to hand over the accused, or the repressiv~ function ot the court could
.'

not be exeroised.

30. en point (iii) he .\lDuld abstain, He did not think it right that States

should be allowed the power to deny the court' I jurisdiction on account ot the

accused'D nationalitf or the territorj in whioh the crime had peen aormnitted.

31. . The CHiJ:RMAN felt that the Israeli re~re~entatlve mould develop his

oase in the light ot the discussion that had followed the introduction ot, his

propoaal.

32, Mr. COHN (Israel) shared the doubts ot those Who had eaid that the 1s8ue

ot a warrant ot arrest ~1 the court or a board ot inquiry was not a question ol

jurisdiction but one ot procedure. 'the real issue before the Qommittee, however,
. . ,

was the question of what obligations should be un:le~aken by States with regard to

the surrender ot aocused persona to' the intemational ar1m1nal court. He had

untU that morning, been"W¥ier the impression that the Committee was unanimously. . '

agreed that the statute establishing the court ;,hould do no more than establish

that court, that it mould not impose spadtie obligations on States parties

thereto, and. that the imposition ot suet} obligations should be left to subsequent

conventions to, the extent tha.t States lIdght a.gree upon them and be pr,epared. to.' ;;.:"

wnertake theine So long as a State ha.d not expressed its wlUingii&ss to undertake

. '~.~".~,P~
,,~...~

.~
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an obligation, i~ coW.d. not beboUDi against its will to perform the c11I&lel

entailed. He cwld not accep-:' the Danish and Frenoh representativel' view that
, .

the absence ot such obllgationa tram the statute would constitute a serious

auisaion. 'l'he object of the statute was to establish the cwrt, not to impose

obligations. on States. Once the cc:urt had been established, States would have

to come to~ether to see what they were prepared to undertake in the 1o8y ot
,

obligations. It was not only a question of surrender ot the individual accused,

but also 9. question ot jurisdiction, for the conferring of \<bieh the court would

have to :L"ely on I!IUbaequent conventi~ns; and what applied to the jurisdiction of

the court must apply a tortiori to the less important questions ot surrender and

execution ot sentence.

33. From the point ..:Jt view ot policy he also saw a grave objection to the
, ,

amendment proposed by the French representative. It a State which was party to

the convention establishing the court, but not party to a subsequent convention

conferring jurisdiction on it granted asylum ~o an alien Who had committed a

~rime outside its territory, that State, if' the French amendment wero accepted,
'"would be obliged to surrender that person. Thus the decision with regard to

surrender ot the accused'would be vested in a State and not in the court, and the

State ot l'd1ich that foreigner was a na.tional and which had conferred jurisdiction

u~on the court miJ'lt 'oe wilJ.in6 to contest that jurisdiction, but be precluded frOO1

'so doing because thf', State ot asylum had already surrendered the accused. The
-

United Kingdan representc:tive had expressed !!>rave misgivings lest the statute

prejudice the ribht ot asylum which fugitive criminals might enjoy. If the

obUgation to surrendel' were imposed in the statute, it might be necessary for

extradition treaties and municipal laws relating to extradition to be oonse-'

quential~ amended.

34. . The CH:~ said that the Committee had before it article 28 ot

annex 11 in the Secreta~-General's memorandum, an Israeli amendment thereto

(A/AC,48/L,6), and a French smencment to the Israeli amendmont. The normal

procedur~ would be to deal first with the French amendment to the Israeli

amendment,
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35. Mr. PINTO (Fr~ce) said that his aIJip.ndment consisted of a.n aJdition to

the Israeli representative's text which he wholehearte.il.y supported. He would,

however, be prepared to accept the United States representative is suEgesti.:>n to

substitute the word "power" for the word "jurisdiction" in- the Enc:lish text of

the proposal, and to delete the words "or convicted by""

36, He found the Australian representative I 5 text well-concE;ived and entirely

sat,isfactoryo

37.. Reply~ to the Chairoan, Mr. wiNES (fl.ustr~lia) confi:rnled that he

wished the words "or convicted by", to be retained., and th3.t his proposed aoendment

which had been made as a drafting SUbc;estion would not include the second
I •

sentenoe of the Israeli alilenclLlent. He would abstain frC1.l votJ.ni:, on the

subst~~tive aspect of the question,

..
38.. Mr. S~RENSEN (Denmark) recalletl th.e UruGuayan representative"~

proposal that the vote should be taken by division on three separate issues.

Consequently, as the Australian amendment which had been accepted by the

representative of France would be voted on first, he sUL~ested that, in order to

tleet the wishes of the Uru6uayan representative, the first voto 'should be on the

words "of crimes, jurisdiction in respect of lIhich has been conferred in

pursuance of art~cle ."" hereof", and the second on the clause "Such. warra.nts

sh~l be executed by States parties hereto".

39. Replyill8 to Mr. WJillG (China), the CHi.Im-lllN stated that contrary to the

Israeli repz:esenta.tive' B ir.lpression, the Commi.t tee had not yet decided a s a

oe.tter of principle that the statute should merely establish the court aI?-d leave

the imposition of obli8~tions v~ st~t~~ tu subsequent ,convontions" That question

was considered in connexion with ever,y proLlelli discussetl anJwould probably have
. .

to be left open until a.L:lost the very end of the Cocu:d.ttee's worko

400 He then asked the ·Uruguayan representative .how he would like the Australian

amendment to the Israeli amenclIuent to be voted upon, in view of his request that

the vote be taken in partst

- iI'""~:c::"lI

•
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410 ~lr. PINEIRO OHhIN (Urut:,uay) proposed the division of the que~t,i.on into

three parts. The ~rst point, as' to whether the court could ~Bsue wan-ante ot
arrest, could be vot'ed upon without discussion, which would start with the sec:ODi

•
point, namely: the position of Sta.tes in regard to such warrants. The States

in que6t~on were those which 'Were Parties to the convention setting up the ooun,
and which ha:.! also .rec:ognized the jurisdiction of the court in a special, ,

convendon. Finally, there was the third point which reluted to the F1.'"ench and

.il.ustrc.lian su.;cestion concerning States p:lrties to the convention setting up the, .. . -
Court but not to the special (lOnvention. He was in favour of the Israeli

proposal, as amended by the French and J.ustralian representr.tives.

42~ In his opinion, the only point on which it would be necessai-y to take a

separate vote was the French proposal, as fonnulated by the i\ustralian

representative.

43. The oa:.IBMAN said that, subject to ~ dbjectiol)s, he would rule the

Uru~an proposal out of order.

It was 80 agreed.

44. Mr'l MfJ{'!'OS (United States of .iunerica) enquireJ whether the Austra.lian

amendment would excluJe the rieht ot States, to insert provisions relatine; to

surrender of accused persons in conventions conferril16 jurisdiction on the court.

45. Mro WINES (Australia) confin:led that his awentlillent would. deprive Statas

of such a ri.(.·ht. ~s ~he second sentence of hie amendoent was controversial, it

would per1')aps be best to vote separately on eacm sentence g

460 Mr ll lo'L..KTOS (United States of A:::lcrica) observed that so tar there had

been no discussion on the substance of the Australian amendment. In the light

of what its author had just said, the text was even more objectionable, in hie

o pinion, than the Secretari1'l.t's original draft of article 28, sinc:e it deprived

States of the ri..;ht to include provisions with rega.rd to the surrenier of an

accused person in subsequbnt conventions.
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47. He could agree With ths Chinese representative th.:!t tihe acceptance of a

general obligation to surrender the accused would otuY' ',be binding "l't'l a State that

had accepted the jurisdiction of the court by subsequent convention, and that

having ratified such a convention, that State would be obliged to fulfil such an

obligation. His main objection was that if there were specific provisions on

the surrender of accused persons in the statute, States might not accept any

subsequent convention because of the general obligation under the statute.

48. Assuming that tho Australian amendment were embodied in the statute, and that

a new convention conferring jurisdiction on the court in ~~pect of the orime ot
genocide were under consid,eration, it would not be possible, because of the geneJ'Sl

obligation relating to surrender under the statute, to tell the authorities of a

State which would have to approve the convention before ratification, that rules

relating to surrender could be prescribed in that convention on genocide. In

such circwmstances, some gove~ents would object to ratifying qoth the statute

and any such new convention on genocide. Was that position preferable to,
aocepting the creation of a court on the understanding th~t the surrender of

either a national or an alien would be prescribed in a particular convention?

49. l-10reover, he was afraid that it would be almost impossible for the

Committee, in the time at its disposal, to discuss numerous imp<'''t'tant problems,

such as extradition, which would have to be faced if the obligation to surrender

an accused were included in the statute. It was easy to take the view that the

statute should contain such a provision, but the important thing was that the

convention establishing an international criminal court should be ratified bY

States. As he had already eaid, his first reaction had been'that such a

provision should appear in the statute, but con,sideration of the matter in

collaboration with officials of the State Department had induced him to take the

opposite view in the very interestl::i of tht;:; \::st.ublislulllilnt of thtl court. In view

of his Go·"ernment' '3 attitude, he would have to abstain from voting on the

Australian amendment. In his view, the Israeli draft of article 2Swas

satisfa.ctory'"

50. The CHAIRMAN saw no objecti on to taking a vo~e on the Australian amend-

ment by division.

".. \

k~ ..
I1 ~.J
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51, Mr. PINTO (France) said that he had acoepted the Australian

rapresentative's wording, because he had been under the impression that it meant

exactly the same thing &15 his own proposal. It appeared however from the

A\uitralian representative's explanations that the amendment implied a negative. ' :

reply to the United States representative's question, and did not therefore

"have the same meaning as the French proposal. He would therefore prefer tha.t the

Canmittee take a decision on the latter.

The meeting was !!depended at 11,0 !:,m, and was resumed at 11.15 aymp

..
52. Mr. SORENSll:t(Denmark), Rapporteur, said tha.~, in conjunction with tm

Australian and French rep~esentatives, he ~d prepared during the interval a text

on which all three had agreed. It was proposed to add at the end of the first
,

sentence of the Israeli amendment (A/AC.48/L.6) the following words: 11, of

crimes, jurisdiction in respect at which has been conferred in pursuance of

article ---- hereotn~ In that same sentence the word "jurisdiction" would be

replaced by the word "power", and the words "or convicted by" would b~ placed in

brackets. At the end ot the second sentence the following words would be added:

", and by other atates parties to the present convention".

"5301 Mr. MAKTOS (United States ot America), asked whether the text as amended

would prevent States from laying down 10 tuture conventions condition~ governing

the surrender of criminals by them to the court.

54. Mr, WINES (Australia) was reluctant to answer that question, as it.

seemed to him to be to some extent irrelevant to' the amendment he had suggest.ed,

which as he had pointed out was a mere question ot dratting_,

55. Mr. COHN (Isra.el) .thought thl".t the addition prOposed to the second

sentence ot his delegation's text implied that warrants of arrest could be

executed by States'regardless ot what might be provided for in future conventions.

If that was indeed the meaning, the an~wer to the United States representative's

question was in the affirmative_



;. -' '1..r"' .1! ~_ • .J-'" .- ... - ... .' ,,-."~ ... ...-

, .
~<'.-

A/i..C.lt8/SR.10
page 17

••
56. kr. SORENSEN (Denmark) pointed out ~at the 'question was one ot

eubl?itance and that conventions between States could not impose obligations or

conter rights on States not 1?arties to such. conventions. The pra.ctical question

had 'arisen how' warrants iseued by the cwrt would be executed, and it seemed. to .

him that the court could ~ down corditions of execution that would be guided by

the epecial e"nventions entered into bl States,.

57. .Mr. COHN (Israel) reverting to the question raised by the United Sta.tes

representative, said that. the problem was whather the str\tute establishing the,
~ourt should impose on the signt'ltory States the obllgn.tion to surrender criminals,

or whether that obligation could be left to SUbsequent conventions. In his view,
, .

':'he amendment to his delegation's text in no way cla.rified the problem, but, on

the con~rar,y, made it more ~onrused. He suggested therefore that the Committee

should first decide the question in principle, and leave it to the Drafting Sub­

Committee to frame the article in appropriate language•

.,
58. Mr. SORENSEN (D~rk) considered it wuld be easier to vote on the

amended text, on' the understanding tha.t the Drafting Sub-eomruittee 'WOuld eX8lIline

the text, if approved, {'I.rd embody in it such verbal improveIllents as seemed
. .

" desirable.

..
59. . Mr. ROLIm (Netherlands) thought that the :l.ddition to the first

sentence of the Israeli text was superfluous, since the power to issue warrants
•

.would be one of the necessar,y consequences of conferring jurisdiction upon an
•

interM.tion~ criminal court in' respect of particular crimes.

-
60. Kr. Mi.KTCS (United States of j~erica) said that. it would be unwise to

vote on a text, the meaning of which W'd.S by no means clear. He had no objection

to voting on the. principle, provided it was cl~ar1-Y undl:.rstood that the;. right of

States to specify conditions governing the execution of warrmts in their

territories would be maintained in future conventionse

..
61. . Mr. SORENSEN (Denmark) said the.t thf::l amended text did not exclude

States from specif.)"ing comitions under 'wnich W!l.rrants could be issued by the
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court, States, on the other hand, would not be able to deprive the c~ of power
,

to issue warrants; they would on~ be able in future conventions to prescribe the

conditions governing the execution of warrants in their territories.

62. The CH1i.IRMlili put to the vote the first sentence as amended of the

Israeli amendment (A!••C.4S!L.6), to article 28 of annex 11 of the Secretary­

G~neralls memorandum.

G3~ T~~ Gommit~e~ ~pproved the first sentence of the Isr~eli amendment. as

amended. by 9 vote,s to 3. with 2 C1.bstentions.

64. l'4r. KHOSROVi.NI (Iran) supported by Mr. COHN (Isr~el), proposed that the

amended text of the second sentence of the Israeli amendment be voted on in two

parts 2 first, the proposed addition of the words: lIand by other States parties

tp the present convention"; second, the remainder of the sentence as originally

tramed by the ~srael1 delegation.

It was so agreed,

65. Mr. M.\KTOS (United StatE:ls of hmerica) thought that if thr-· additional

clause meant that aSt.ate signing tho statute of the international criminal

court" but not other convcmtions conferring jurisdiction on it, would be under

the obligation to execute the warrants of the court, such a provision would be

going to extremes, and would militate against the establishment of a court. He

therefore hoped that the proposed addition would be withdrawn•

..
66. Mr. SORENSEN (Denmnrk) confirmed the United Sta.tes r~presentativefs

interpretation of the additional clause. As the issue ha.d alrel'.dy been discussed

et l",,;:-.gth j the title had come J in his view~ to vote upon it. It had to be borne

in mind, however, that States executing the warrants, although not parties to

conventions conferring any particular jurisdiction upon the court, would yet have

the right to challenge the court I 8 jur.isdiction, and the oblignt1on would arise

on~ in cases over \td1ich the court had jurisdiction"

67. Mr. WINES (l~ustralia) agreed, and said tha.t the a.dditional clause had

been suggested originally by him solely to impi'ove the wol'ding' of the Israeli

J
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proposal and to reconcile different views expressed by membeJ"s ot the CQIIID1tkeM

it.lthough he had suggested it, he proposed to abstain from voting upon 'it•
•

,

68. Mr. PINTO. (France) pointed out that approval by an organ ot the United. .
Mat1qns or the conventions under which the court would be '~vel1 juriac1icti.9n

gave States an additional guarantee,

I.

69. In rep1J" to a question \it Mr. WANG (China), b'a-. S9RFJ1S~ (uellDaJ'k)

made it clea.r that if the additional clause to the second sentence ot the. .
Iaraeli amendment was adopted by the C~ittde, it wu'!1ld mean that all.Sta.tal.

parties to the convention ·es.tabJ,ishiDg the 1ntern~.tional criminal coUrt would

have to execute warrants, even though they were not p['.,rtiea to com'entions

conferring juriediction upon fihe court in respect of particular-crimes.

'10. The CHilI~ pAt to the vote the proposed addition- of the words nand,
by other States parties' to the present convention" to the second sentence ot the

Israeli amendment (A/it,C.48/L•.6).

The proposal was re.1ecte4 by 6 votes to 5, with 3 abstentions.

71. Referring to doubts expressed by the Chinese representative regarcl1ng

the wording of the second sentence ot the Israeli amendment to article 28, .

Mr. COON (Israel) said that the Drafting Sub-Committee would examine the text

and improve it, if necessary,

The CHiI1RMJ'~ put to the vote the second sent.~~ce of the ;Israeli

The amendment as a ,hole was rej,· eted by 6 .~teB to 5, with 3 abstention,.

The Canmittee approved the second sentence of the Israeli amendment, bl

5 votes to 3, with 5 abstentions.

d
\

amendment.

73. The CHhIR.t.f.lili put to th~ vote the Isra.eli amendment (A!AC.48/L.6) a..s

amended.
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74. The CHURMhN presumed that the Oommit\., ) would revert to the examina-

tion of article 28 in annex II to the Secr.etrcJeneral t s memorandwn., .
750 Mrq T~I (Syria) observed that 1omzr" -,tee had come back to the

proposal he had put forward,l) but ~ J had not 'Jeen taken up, to combL'1e

article 28 with the text proposed by United c.ltates delegation. More than

two hours of discussion had yielded fiQ' elusion. He formally proposed that

the discussion of n.rticle 28 be combinec ,dth that of the United States text

(b./l.C o 48/Lo7) 0

76" In reply to his previous statement" the Uanish representative had

maintained that under the terms of the United Stat~s p~oposal, the p~oposed

board of inquiry would have:dminist::':.tive DIld not judi",icl i"lnctions. But the

United States proposal provided that the board was to be 'attached to the court ­

a judicial organ; it 'i,0uld in .1'~ct be a chamber of the oourt. There could not

be" beside the court, an organ carrying out administrative functions.

;.rticle 2 of the United States text:. g:\.Ve the board of inquiry the right to hear

charges in closed session. If it approvod a charge, it could take a decision

which would be notified" in accordance with ~rticle 11,

77~, In all democratic countries, the constitution provided safeguards for the
\

liberty of the subject, and no-one could be arrested without a judicial warrant.

Provisions for the applic~tion of that principle were to be found in the code

of criminal examination (code d I instruction criminelle). or the codes of

criminal procedures. In the case in question the second cat~gor,y of

provisions applied. If the Committee did not wish to discuss article 28 at the

same time e.s the United States proposal" it could, at least, give the court the

o.
78., Mr. SORENSEN (Denmark) was reluctant to accept the Syrian representa-

tive's proposal, for reasons he had outlined earlier. The United States

proposal regardi'ng a board of inquiry would not offer the judicial guarantees tha.t

in his view were necessary where any deprivation of the individual's liberty was
~'

concerned 0 The hearings of the board would be in closed session, whereas it was

,------._-

LIiiil~"IIIi~~__.l.)__Sili"e.e...pe..r..a.g..r.a..ph...l.rl_ab.o_v_e_. ..:..- _
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a tundamental prinolple ot criminal law that charges should be heard in public.

No p~v1lS1on waa ·mo.de in the proposal tor the individual ohargiCd to be present at, .
the hearing. In the absence of those and other judicial guarantees, he opposed.
the discussion ot warrants ot arrest in connexion with the United State8 proposal.

79. In Me view, however, the problem. created by' the rejection by the Committee

ot the Israeli amendment .and ~e amendments to it~ to article 28, could be solved

it it were decided. to wtmit altemative texts to the General Aseembly. The terms

of reference ~f the Committee did not preclude such a possibility.

80. " The CHAIRMAN thought that ·tho Camnittee would have to decid.e whether it

favoured the inclusion in. the statute ot the principles discussed during the. .
meeting and incorporated in the Israeli p'roposal, or their exclusion theretrom.

In the first eventuality, the Drat'ting Sub-eoomittee could be asked to prepare a
t •

text em~ing those principles,

81. Hr. KERNO (1~seistant Secretary-General) thought that the rejection ot

the Israe11 t~xt tor article 28 clearl3 illustrated the danger that svrnetirnes arose

trcm voting on a "pecit'ie text rather than on !l. general pripciple. Clearly, the

Canmittee did not intend that the interna.tional criminal court should not have

poWI3:" ~o issue warrants, nor States to eJCeC\[Je them. The majority seemed to be

in favour ot the tiret sentence ot ~e Israeli propoBa.l~ and the real question was

whether the provision regarding the execution of warrants should be included in- . . .
thE. oonvantion establishing the court, or in a subsequent convention or

oonventions.

82. Mr. GORDON (United Kingdom) thought it inconceivable thA.t the statute

establishing the court should omit all reference' to the issue of warrants ot

arrest or to the exec~tion ot such warrants. Clearly, therefore, some fresh

article replacing the article rejected bY' the COIIidttee wuld have to be 1nsertedo

eJe Mr. M/J{TOS (United Sta",'3s or It.merlca) and }lir, OOLIOO (Netherlands)

proposed that the Canwittee vote on the general question whether warrants should

be executed bY'States parties to a convention eonterring upon the court particular

Jurisdiction, in such monner as such conTention might determine.
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84. Mr. PI.N'rO (France) asked tor elucidation. It seemed to him that. the
...' -

C(lIIll.'d.t,tee had to.l' the first time voted on an a.rt:tcle, whereas up to the present it,

had only taken- decisions on general principles. He we." under the impreseion that

Uae Canmittee hao ad0Fred the tirst eentence at the IlSraeli ameridment amended by

the Raworteur to readl lithe court ,shall have power to issUe warrants of arrest

ap.inst persons accused be~ore, or convicted by the court, ol orimes, jurisdiction

!la respeot at 1Ibich has been conferred in plrsuance ot article •••• h~reot," He

wished to knm.- it that provision was to be considered as accepted by the

CcrDmittee,

The CoJIimittee appx;.oved the proposal by 9 votes to 4. with one abstention.

~. Mr. PI~EYRO CE,:J:N (Uruguay) explained that he had voted tor the

prOposal by mistake; he had intended to vote against ite

88. Mr. WYNES (.d,ustralia) suggested that. the ColIlIllittee t s report should

:indicate the divergence ot views among members on that subject.

It was so agreed.

1l.rticle 29 ot annex II (A/AC,48/l)

89. Mr. Miili:TOS (United States ot !illlerica) said that the question or the
•

penalties to be imposed by the court was ex';: ....eme],y important and ot great

complexity. l't; would be insufticient merely to say that the ecurt s.hould pass

2SElntence, and he telt that tuture conventions should la;y' down the penalties which
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the court should impose. He therefore proposed the addition to article 29 of

the'fOllowing sentencet

,\

liThe court shall have the right to impose on a defendant, upon conviction,

such penalty as the court ma;y determine l in conformity with the provisions

of the, conventions coni'erring on the court. jurisdiction regarding

offences".

90. .. Mr. OORDON (United Kingdom) considered that the Committee should first

deal with questions rela.ting to trbls l,ef'ore del.'ling with sentenceo ani

penalties.

91. Hr. ROBINSON (Israel) agreed with the United K1ngdan representative~

He did not think, however, that it was tor the Committee to deal with the

question of the proper place for such'a provbion at that stage; it should

confine i.tself to examination 01' th2 substance of the provision.

92. He l!l\lpported the United States amendment, except for the ~lause readingl

"in conf'onl1ity with t.he provisions of the conventions conferring on the court

jurisdiction regarding offences".. Exhting conventions dealing with crimes

under intern1:l.tional law specifically refrained from mentioning penaltiesJ for

example, the Convention on Genocide, lthich, in article VI, created a kind of'

divis~on of labour between intematio,nal and national legislations, or the four

Geneva. Conventions of August 12, 1949. Of the twenty-eight States which had
t

signed the Convention on Genocide, ~ two had ena.cted laws regarding penalties

for af'tence~ against that Conv~ntion. Consequently~ if a case of genocide came

before the international criminal court, that court, if the United States amend-
, ,

ment 'Here adopted, would consult the Convention on Genocide for a'suita.ble

penalty; the Convention would in tum refer it to nationallegislat10n. which
, . '

as yet had not enacted ~y laws regarding penalties; and' so a vicious circle

wwld be eet up, i\ possible 'W83 out would be to leave decisions l'egal'ding
, .

penalties to the oourt, in llhich caDe no soale of penalties need be elaborated.

Such a I5Olution was in aceordanco w1th modem developnents in national criminal

, "

law, \lbich tended towards the vest1'Zlg of greater authority in the courts in
I

respect ot penaltieo, SDi even towards the Testing of authority in the executive
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organs cnx;rying out such penalties. In his view the ~ast clause of the United

States nmendment w:>uld make the whole runendment inoperative" and he therefore

proposed it 8 deletionl!

93. Mro WINES (Australia) asked whether the United States representative

would, for the sake of completeness, agree to the addition of the words
I

fr "1ncluding the confisca.tion of property" atter the words 11 such penalty': 0

94. :t-iro M:~KTOS (United States of America) had no objection to the addition

suggested by the ;'ustralian represGntl'l.tivea In his own opinion, however, it was
,
? desirable that the wording should be broa.d ~nough to include all kinds of

penalties; whenever any specific penalty was includod, there was a tendency to

a.ssume that. other penalties had been excluded.

9.5. With regard to the Israeli representative f s objection to the lal1t clause of

his amendmemt, hi s (Hr" Maktos I) intention was thnt the penalty should be specified,

not in comentions declaring a specific crime to'be a crime under international

law, but in conventions conferring jurisdiction ''On the court in respect of er..:-

such orirr,e ~ There was obviously nothing to prevent States frcm entering int~ a

convention in respect of cr~es under international law, such as g~nooide" which

would spec:·.fy1 inter a]}&3 penalties for the cornwission of those crimes. In'

his vi~w, it was better that penalties should be specifiedo To grant undefined

powers to the interna.tional crir.d.nal court wwld alr.1ost certainly be to provoke '

opposition;

96. Th6 ClLJ::RMAN thought that the Conunittee had reached the stage where it

could vote on the question whether penalties could be left undefined by convention

and imposed at the discretion of t~e court. If rm affimative decision were taken,
on that point, the Committee would, be ready to ,vote on article 29 of annex I1;

if Cl. negative decision was ~ellched" the Committee could then decide whether'

penalties should be, specified in the ccnvention esta.bUshing the court or in

subsequent conventions,

91. Mr. T:JU~I (Syria) believed that the 8atter was dealt with in article 29

which laid down that; ::The cou:-t shall' decide lmether thC:l accused are guilty or

",J
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not guilty and shall pass sentence." On the other hand article .30 covered the
United. Sta.tes proposal and m'at the comments to W1ich the latter had g1ven rise.

The ccurt wculd: a.pp~ intemationai criminal law as derived from intemational

conventions; interr.ational custom, the general principles of law, ani judicial
. • . . t

decisione. 'Exc~ptional.ly, under the provisions of paragraph 2, the court would

app;' the national cr.1minal law of a given State. Thus article 3D would se~~

as e. perml code for the court. Paragraph 2 of the same article .provided that

tt~ceptionaJ.ly th e court shall apply the national criminal law of a given

State •••• ". Hence the f',rtic.l:~ provided for two specific cases.

98. He womered whether in discussing Ilrtiole 29 it would not be advisnble

merely to lay down the principle of the imposition of penalties, with the proviso

that when a.rticle 30 came up for discussion, the United Sta.tes proposa.l should

be re-examined, or any other proposal considered.

Mr. ROBINSON (Israel) pointed out that, the proposed a.ddition to

29 cont.ained provisions of substantive law which referr~d bctck to other
\

sources of substantive law. If a Stato signed a convention conferring juris-

diction on th~ court it could insert in that convention whatever conditions it

regarded as necessary in l'espect of penllties. It was dOUbtful, therefore,

whether there was any need tor the article, and he suggested that the prelimina);'J!'

quostion to be Answered by the Comndttee was whether it should discuss the

substance of article 29. Only if it were to decide in the affi~n~tive, was there

ar~ need to consider the United States proposal.

10011 }lir. Ti~R.ii.ZI (Syria.) said he would like to ask the United States

representative what would become of article 30 if his proposal wert>' adopted.

101. Hr. MJ'..KTOS (Unitec: States of .~ru)l'ic,,)'\ssured the Syrian representa.tive

that no decision thD.t Iaight be rea.ched 'In his 3r.'lendment would in any way

prejudice the d16cussion of article 30.

102. With regard to the Israeli represent-ative' s view, he felt that if

penp.lties wore unspecified, judges of the court wwld be compelled to refer to

text books and to the decisions of the Nuren.berg Tribunal.. International



cr1m1nal law was in its infancy, and tar tran clearly defined; it was desirable

that ever:! effort should be made to make it as specific as poseible~

..
103. Mr. RaLING (Netherlands), loilUe agreeing that hitherto penalties for

international crimes had not been specified and the courts had decided what

penalti~s should be imposed, was prepared to support the United States proposal

on the ground that States 1«)uld be more ready to accept an international criminal

court it th~y could impose limitations upon the penalties it could inflict. He

telt that it would 1mproye the proposed amendment i.t the words "taking account of ll

were substituted tor the words "in conformity with!l; thus the court could

d.etermine the penalti,es, '> ..Dording to existing international law, but only subject

to special conventions entered into by States.

104. Mr. Mi.KTOS (United States of America) had nO' objection to the

Netherlands representative's suggestion, provided it meant that the· court could

not impose penalties ~reater than those laid down in such conventions.

105. In accordanc~ with a susgeation made by the ~",,4N, he agreed to

the substitution of the words "subject toll 'Zor the words IJin contonnity with" in

his propo'8al.

106. Mr. PlNEYRO CHAIN (UruguB¥) thought that the provi~ion in question

should come withi1'} the chapter on jurisdictlon# since its object was to sti,~te

that the court would be cmupetent to pass sentence. The reference to tm

declaration ot guilt should be deleted.

107, For the detinition ot Cfrimes and the fiXing of penalties, intel'nationa.l .

crt minal law was l:ivailable. Problems of jurisdiction, l.~ich would a.rise prior

to decision, would be settled by convention, so that the cou.rt would only be

able to try cases in respect ot llIbich the parties had conferred jurisdiction on it,

and 'WOuld be able to tix periaities ~th11'i the framework ot the special convention.

On that principle, it conventions could determine the courtfs jurisdiction, they

mould likewise ~e certain provisions concerning penalties. The system by

lIhich the CO\1rt was 'to have competence in fixing penalties had one dra.wback,

nmae:Q", that countri.ea where certiwr types ot. penalty did nqt exist would.

'~. __ ...:.,~_~··J' __'-__L ..""':". __ ...... _~._."_ ...• _.
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r hesitate to accept the oonvention. He· ws.'S thin1d.DB particularl1 or the death

penalty, which might be replaced by penal servitude tor lite. In Uruguay,

capital pmishment had been abolished, and. under the Constitution it could not be.

applied in any circumstances. ,It was a me.tter ot legal tradition based on a well­

eet&bl1shed state at atlai-rs an;. on the natiOnal conscience.. He did not mow

whether Uruguay could accede tOI a convention lrlhich empowered the court' to 1nipose
t

capital pmiehm~nt.

lOS. 'He was 1n lavoUT ot the solution suggested by the Netherlands representative,

and accepted by the Uidted States represent~d;i.v~1 llQuJ.~~i that tht; cvurt should

have authority to fix penalties, subject to limitations to be settled by convention,

eo aB to enable ea.ch countl'1 to specitJ wha.tever limitations were imposed on it by

its own national la.w. He wculd supporttharetore the amended r"'Oposal.

109.. The CHiJ:R1Wi plt to the. vote the United States proposal, as amended•

. the proposal. ·as amended. was adopted bz 13 votes ,to none, with 1 abstention•

. ..

The meeting roBe at 1.19 p,ml




