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JURISDICTION OF AN INTENATIONAL CRININAL COURT:

Chapter II of annex II to the Secrstary-General’s memorandum (continued)
(4/4Co48/1, A/EC.8/L.6, A/iC.48/L.T)

Article 28 of annex II (continued) (A/AC,48/1)

"X The CHAIMMAN called upon the Isrzeli representative to introduce the
compromise text to replace article 28, which his delegation had undertaken to
subsit, at the previous mesting, ’

.24 Mr, C(HN (Israsl) moved the substitution for article 28 of the
following text: '

L4

%The court shall have jurisdiction to issue warrants of
arrest agelnst persons accused before, or convicted by,
the cdourts Such warrante shall be executed by States
parties to a convention which confers upon the court any
particular Jurisdiction, in such manner ag such convention
may determine,” (4/AC.48/L.6).

3, In the course of the earlier discussion on article 28 the quest.ion had been
ralased as to whether a warrant of arrest against an accused person should be
desued by a .juéici:al‘ euthority or by an administrative authority. The
. Secretariat!s draft of article 28, -as the Secretary had indicated, provided for
apprehension of the accused under the municipal laws of each country, - Thus,
while that text provided a sufficient guarantee of the civil liberties of an
accused person, in countries where arrest was effected by a judicial authority, he
. doubted whether the same would apply in countries where apprehension was under-
taken by an adninistrative authority. It seemed to his delsgation that the
jurisdictich of an international criminal court should be so exercised as to
secure to the private individual ell those liberties which could be reasonably -
_guaranteeﬂ in any criminal coﬁrt.. He therefore considered that no warrant of
arrest should be issued except by the court itself, That was the main point
before the Committee , all considerations concerning the execution of such warrants
wers ma.ﬁt'ers of procedure which, as the United States representative had urged,
: would best be left for solution under subsequent conventions conferring juris-
E@lcfion on the court, '
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L Mr, MAKTOS (United States of‘ﬂmerica)maid‘that,‘ waile recognizing the
value of the Israeli representative's suggestion, he would h;ve to abstain from
voting on hils text for article 28 because the State Depart.lhents considered that the
‘statute should not contain any provision with regard to surrender of apcused. |
At the same time, he wondersd whether the Israell representative could not agree
to the substitution of the word "power" for the word "jurisdiction” in the first
line of his proposal, and to the deletion of the words "or convicted by" in the
second line, It was obvious thzt a person could not be ‘convict.d yniess he had
been broughkskefore the cour't. . : . -

W

i

5, - Mrs COHN (Israel) had no objection to the replacenent of the word
wiurisdiction" by the word “power', 4is to the suggestica that the words “or
convicted by" should be deleted, he could agree that discussion of that point
should be deferred until the Committee came to consider the question of how far
the court would be empowered to judée a person in é.bgentgg If the Comittee
finally decided that the court could so judge an accuﬁed pureon, he would urge
the retention of the words "or convicted by" in the text of article 28, as it
would enable the court to issue a warrant for that personls errest after -

conviction and before sentence was pronounced.

6, Mr, SORENSEN (Denmark) appreciated the effort made by the Israeld
delegation, but thought that its amendment failed to solve the problan wit.h

which the Committee was faced, That amendment admittedly introduced a.n
interesting new idea, which was acceptable to his delegation, nausly,.the

- obligation of States to surrender an accused person only after the issue of & .
warrant of arrest by the court. However, it nevertheless retained the muw’ai
orisginally proposcd by the United States representative, to which \other members

of the Committee had objected, that the obligation to hand over accused persons”
to the court should only be imposed upon States parties to conventions conferring
jurisdiction on the coux:t, The Israell propossl therefore was not actually a )
compromise, He recognized however that it might not be possible t;') reconcile
the two opposing views, and that the Ccmmif.tee would have to choose between the

two, ‘
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7. It would be useful to examine the matter in the light of the limitations on
the jurisdiction of the court to which the Cammittee had already agreed., If, for
example, a State ratified the statute of the court containing article 28 as
drafted by the Secretariat, it would not be obliged to hand over one of its
nationals unless it had accepted the jurisdiction of the court in respect of the
particular erime committed by th2t national, In sucl a case there was no
difference between the two points of view. Whether laid down in the statute or
in the convention, such an obligation would be binding only on & State that had
accepted the jurisdiction of the court. In view of the Camittee’s decision on
the prineiple of territorielity there was also no possibility of conflict in the
case where an alien had committed a crime in the territory of a particular State:
there zgzain there would only be an obligation on the part of that State to hand
over the accused if it had recognized the jurisdiction of the court, .

8. Thus the only case in which the two points of view would be in conflict was
when a foreigner coumitted a crime in the territory of a State other than the one
in vwhich he was founds If, for example, Denmark accepted article 28 as drafted
by the Secretariat, and if there was an alien in Denmark who had comnitted in
another country a crime over which the court hed jurisdiction, Denmark would be
obliged to hand him over for trial to the court, even if it was not itself a party
to the convention recognizing the court's jurisdiction in respect of the crime,
Were either the United States or the Ibraell proposal to be accepted, however,
’Denmark would be under no such obligation. That, in his view, was the full
extent of the problem, and he consequently believed it preferable to insert such
an obligation in the statute itself. If that were not done, and if, in such a
case as he had illustrated, a State was not obliged to assist the court, or the
State making the accusation, in bringing the accused before.the court for trial,
he feared that the whole idea of =2n international criminal court would be
seriously prejudiced. Moreover, he believed that many States would object to

a statute which conferred privileges on States without at the same time imposing
necessary duties upon them. The very raison d!3tre of an international criminal
court was to give effsct to interuational solidarity in combating crimes under
international law and other ¢rimes of international concern, and only if such
solidarity were expressed by the minimum provision that a State should hand over
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‘& person aceused of committing & orime in another country would a conventicn
getting up an international oriminal court have any real meaning.

9 The United Statee representative had urged that the sbeence of any such
obligations on States would be likely to improve the chances of wide ratification
of the. statute of the court. Personally, he would himself prefer to run the risk
of seeing a number of States rems; to ratify the statute to the aexistence of an
instrument that failed to impose essential duties on the parb:l.es thereto. As the
Netherlands representative had rightly said, the question was one of pelicy; the
Soomittes must, therefore, discuss it and teke a position on it, particularly in
'_,ﬂ.ev of 1ts importance from the point of view o'# the functioning of the court.

A0, Mr, GORDON {United Xingdom) welcomed the Isreeli delegation's attempt to
 devise a matisfactory solution to the problem ralsed by article 28, but agreed with
" the United States reprosscntative’s criticism of that solution. On first examining
thie Secretariat's draft of article 28, he had thouzht tha.f; the cart had been put
~ before the horse, in that the guestion of search and apprehension had been given
mcodence over the question of the issue of a warrant of arrest. Nevertheless,
he had wondered whether that was a fair criticism of the text. A perusal of the
Isreeli proposal had now lsd him to the conclusion that the provision was of a
‘purely procedural nature, That being the case, he felt that it might be better to
llwnd the original text of article 28 by adding a clause which would protéct the
. ;'ishts of the individual in the event of any such procéedinga being taken azalnst
him, by declaring that the safeguards afforded by his national law would remain

epplicable, | ,

11, Mr, PINTO (France) fully supported the views expressed by the Danish
representative for the reasons g,i;ren by hin; at the same time, he was prepared to
acoept the Israell proposal, not perhaps in its existing form, but with additions
taking into account My, S;rensen'a commentss The Israeli proposal failed to
provide for the cass of States which were parties to the convention by which the
court was set up, but which were not directly concerned in the case it was to hear,

first, becausse 'tl"te accused wae not one of their nationals cnd the alleged erime had
not been committed on their territory, and, second, because, in the particular cass in
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question they had not sizned the convention conferring jurisdiction on the court,
Would such States be able to paralyse international justice? He did not think
they would, '

12, The exception could be provided for by adding the following words at the end
of the Israell proposalt ’

"and by the States Parties to the statute of the court when the
persons accused before it are not nationals of those States or the
alleged crimes have not been cowsitied in their territory.!

’

134 Mr, WYNES (hustralia) wondersd whether it would not meet both the Danish
and the French point of view and, at the same time, simplify the text if the

Isracli proposal were anended to read:

"The court shall have power to issue warrants of arrest
agalnst persons accused before, or convicted by, the court, of
crimes jurisdiction in respect of which has been’conferred in
pursuance of article ,.. /article stipulating the manner in which
States may confer jurisdiction on the court/ hereof, Such

~ warrants shall be executed by States parties hereto.™

It seemed to him that sucﬁ a solution would be acceptable to the protagonis.ts of
either pclicy, because the action of the court would be limited by the article
stipulating how States could confer jurisdiction on the court; again, any State
ratifying the statute of the court would uncertake to execute a warrant of arrest
whgther the accused was lts national or an alien, and irrespéctive of where the
crire had been committeds The only State that would have the obligation to
surrender an accused person would be the State'in whic;h that person happened to be
at the relevant time. It seemed tc him that in any event any international
crininal court that was set up woulu hav: Lu Le clobhed with certain powers, and
to that extent he azreed with the Danish representative,

14, " Mr. WANG (China) observed that there was general agreement that jurig=
"dickion in fespect of particular crimes should be conferred on the court by means
of subsequent international conventicns,; and that the controversial issue was
clearly whether a provision relating to the duty of the State to apprehend an
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’iiccnsed person should be included in the .statute, or whether thst should be done
in later conventions, It was clear from sub~para.raph (a) of grticle 28, and
there he a;reed with the Danish representative, that where the jurisdiction of
the court was liited by conventlons conferring jurisdiction om the court, the
obliation to apprehend a cri.:inal would not becorec operative if the jurisdictien
of the court had not been accepted in respect of the cri:e which that person had
corcitted. In his view, therefors, a provision relating to the apprehensi~m of
the accused should appear in ‘aﬁe statute, I{ such a provision were left for
inclusion in subsequent conventions, the statute would lock souewhat expty,
particularly as the question of the crines over which the court would have
Jurisdiction would also only be specified in later instrunents,

15, When; at the previous meeting ,l) he had urged the need for uniformity he had
in oind uniformity of treaty provisions with regard to obligations; and that
would be tetter achieved by a . eneral blanket clause in the statute than by the
inclusion of such provisions in separate conventions conferring jurisd;i.ction- on

the court,

16, He also felt that if the court were accepted at all; and if there was the
reservation that it would have no jurisdiction over particular crimes unless such
Jurdsdiction were accepted, States would have adequate suarantees, He could
sppreciate that the United States representative might be confronted with .
eenstitutional difficulties, but he wondered whether it would not be possible te
convince the State Depertrient of the need.for the acecgtance of sucfl a zeneral
provision, After all, article 28 would not apply until such time as a State.
had accepted the Jurisdiption of the courto

" 17 | Mr, TARAZI (Syria) said that he hoped he i ht put forward a proposal
vhich would reconcile the different points of view. The Coridttee had ‘before it
the United States proposal (A/AC.48/L.7) for the establishuent of a board of
enquiry. One of the functions of that board, or of examining ma istrates in-
continental lezal systeus, would be to issue ;van;zmts for. arrest or commital,

1). Summary Record of 9th meeting (A/AC.;AB/SR«»?), paracraph 107,
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Article 11 of the United States proposal dealt with the declsions of the board of
enéuiry. It might be possible to insert similar provisions in that article as .
those inserted in article 28 of annex II of the Secretary-General's memorandum.

18, He did not know uhat the views of the United States representative were
concerning the powers of the board but he personally believed that they should
include the power to issue warrants. He hoped, therefore, that the United States
representative would agree to such a provision beinz included in article 11 of
his text. If the Secretary-General geni notices of the decieions of the hoard,
each Member State of the United Nations or any State which had accepted juris-
diction of the court would tflereby be bound to carry out the decision such as, for
example, the arrest of a governor of a province who had committed a crime under ‘
interna.tiona.l law coming within the Jjurisdiction of the court'.

19.- He suziested, in order to avoid repetitive discussion, that further

coneideration of the problem be deferred vmtil the Committee took up the United
States proposal since article 28 in annex 11 azndi article 11 of that proposal were
inter-related,

20, The CHAIRMAN ruled that the question of the board of inquiry could be
dealt with in cmjunction with article 28 n annex II of the Secretary-General'l
te:d',.

[
f

21, Mr, SORENSEN (Demmark) seid that he had no strong feelings in the
nmatter, His understanding £ the United States proposal (A/AC,L8/L,7) was that
the board would not be a Judicial, but an administrative organ. It would be
noted that many organs of the United Nations were endeavouring to establish the
principle that no one should be deprived of his liberty except by & j\;dioiafl .
organ, Consequently, he preferred that the issue of a warrant of arrest should
be left to a judicial and not to an administrative body,

22, Replyinz to the CHAIRMAN, he indicated his preference for continuing the
discussion of article 28 and the relative amendments thereto, )

23, - Mr, WINES (Australia) considered that the proposal to set up a board of
inquiry was a procedural matter which might best be taken up under chapter 11,
He, too, would prefer that the discussion on artiale 28 should bg continued,
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246 Mr, KERNO (Assistant Secretary-General) sald that the Committee seemed
to be approaching a solution of the important question of the issue of warrants of
arrest and of the stil) more important question of the execution of those warrants
by States. All present appeared to agree thot the issue of warrants of arrest
would be necessary, and that the obligztion to execute them should be imposed upon

States parties to conventlons conferring jurisdiction upon the court,

25, The poinb at issue was whether that obligotion should be prescribed in the
statute or in subsequent conventions, or in both. In his view, that should be
done in the statute, It was a fundamental undertaking, and had obviously to be
very carefully considered by States, bui so many :uarantees for Stétes in
connexion with the jurisdiétion of the court had:already been adopted that the
“dnclusion in the statute of thzt obligation should prove no hardships Unilormity
would be amon; the particular advants;es of that nethod,

26, The CHATRMAN said th:* most members of the Committee seemed in favour of
gettling the question and no% in favour of leaving it o future conventions. If
there were no objections, therefore; he would put to the votei first, ihe
question whether the uctter stould be deals with Zn the statute of *he 1oﬁrt;

- secondly. whethor it should be lef:i to e-bsequent conventions, If the majority
favoured the first coursc he would rulc that the discussion should con’linue,
whereas if the second course were favovred, the quastion could be left over for

the time being,

27, Mr. PINEYRO CHAIN (Uiuruay) said the question was whether that particular
point shouid be dealt with under article 28 in the chapter dealing with the
Jurisdiction of the court, or whether discussion of it should he deferred till the
Committee came to consider the United States proposal for the establishment of a
board of inquiry. The board of inquiry would be a bod& viiose function it would
be to approve or reject requests for action by the court, At the present stage,
“the Comnittee was considering, anothcr wmatter; nanely, the procedural action which
would have to be taken to enable the cour: to exauine a case and, in o lition, the
duties to be undertaken by the States in order that such action were carried out
in a regular manner, He felt, therefore, that the proper place .or the vext in
question was the chapien deal;ng'with Jurisdiction,
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28, He proposed that discusa:lon of the problem should be divided into the follow- -
ing three parts, to be woted upon separately: (i) the court to have jurisdiction
to issue warrants against persons z;ccuaed before the court, or convicted by it;
(11) States Parties to the convertion setting up the oourt which accepted the
Juriedictiori of the court by a special convention to exscute those werrants in
such manner as the special convention might determine; (iii) the States Parties to
“the first convention which did not accept that particular jurisdiciion should also
exacute the warrante of the court when they could not challenge the Jurisdietion
of the court on grounds provided by the at&tute.

29, There could be no difficulty about point (1), If the court could not

secure the surrender of the mccused, it would ‘be necessary to comsider the question
of judgments in abseptiss A2 to point (1i), he felt that States Parties must
undertakte to hand over the accused, or the repreaaivé function of the court could
not be exeroised, | i

30, On point (11i) he would sbstain, He did not think it right that States
should be allowed the power to deny the court's jurisdiction on account of the
accused!s nationality or the territory in which the crime had been committed.

8,

31. - . The CHAIRMAN felt that the Israell representative should develop his
case in the light of the discussion that had followed the introduction of his
proposal,

32, Mr, COHN (Israel) shared the doubts of th;)ee who had said that the issue
of a warrant of arrest by the court or a board of inquiry was not a question of |
jurisdiction but one of procedure. The real issue before the Committee, however,
was the quéation of what obligations should be undertzken by States with regard to
‘the surrender of accused persons to-the international ordminal courts He had
until that moming, been under the impression that the Committee was unanimously
agreed that the statute establishine the court should do no more then establish
that court, that it should not impose ppecific obligations on States partles
thereto, and that the imposition of éuot; oblizationg should be left to subsequent
conventions to the extent that States might agree upon them and be prepared.to. ...
undertake them. So iong as a State had not expressed its willingness to undertake
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an obligation, it eould not be bound against ite will to perform the detdes
entailed, He could not accep: the Danish and French representatives! view that
the absence of suéh oblig-ationa from the statute would constitute a serious
auiseions The object of the statute was to establish the court, not to impose
obligations. on States. Once the court had been established, States would have
to come together to see what they were prepared to undertake in the way of
obligations. It was not only a question of surrender of the individual accused,
but also s question of jurisdiction, for the conferring of which the court would
have to rely on subsequent conventinns; and what applied to the jurisdiction of
the court must a'p'ply a fortiori to the less important questions of surrender and

execution of sentence.

33« From the point of view of poliey he also saw a grave objection to the
amendment proposed by the French representative, ‘If a State whicﬁ was party to
the convention establishing the court, but not part',yl to a subsequent convention
conferring Jurisdi'ction on it zranted asylum %o an alien who had comuitted a
crime outside its territory, that State, if the French amendment were accepted,
\:ould be obliged to surrender that person, Thus the decision with regard to
surrender of the accused would be vested in a State and not in the court, and the
State of which that foreigner was a national and which had conferred jurisdiction
upon the court mizht be willing to contest that jurisdiction, but be precluded from
‘so doing because the State of asylum had already surrendered the accused. The
United Kingdanprepresenta:tive had expressed grave misgivings lest the statute
prejudice the right of asylum which fugitive criminals might enjoy, If the
obligation to surrender were imposed in the statute, it might be necessary for
extradition treaties and municipal laws relating to extradition to be oconse~'
quentially amended,

”

3k, . The CH/\IRMAN said that the Committee had before it article 28 of
annex II in the Secretary-General'!s menorandum, an Israeli amendment thereto
(A/AC,48/L,6), and a French amendment %o the Israeli amendment., The nommal
procedure would be to deal first with the French amendment to the Israeli

amendment
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35. Mr., PINTO (Fra.pce) sald that his amendment consisted of an aldition to
the Israeli representative!s text which he wholehearteily supporteds He would,
however, be prepared to accept the United States representativels suggestion to
substitute the word "power" for the word "jurisdiction" in the English text of
the proposal, and to delete the words "or convicted by,

36, He found the Australian representative!s text well-conceived and entirely

satisfactory,

37, Replying to the Chairman, Mr. WINES (australia) confirmed that he
wished the words "or convicted by" to be retained, eand that his proposed amendment
. which had been made as a drafting 'suéc:estion would not include the second |
gentence of the Israell amendment. He would abstain fral voting on the

substantive aspect of the question,

38, Fr. SBRENSEN {Denmark) recalled the Uruguayan representative",a
proposal that tixe vote should be taken by division on three separate issues.
Consequently, as the fiustralian amendment which had been accepted by the
rep_resentati've of France would be voted on first, he su_szested that, in order to
meet the wishes of the Uruguayan representative, the first vote 'should be on the
words "of crimes, jurisdiction in respect of which has been conferred in

pursuance of article .., hereof", and the second on the clause "Such, warrants
shall be executed by States parties hereto, '

39. Replying to Mr. WANG (China), the CHLIRMuN stoted that contrary to the
Israeli representative!s inpression, the Committee had not yet decided as a
metter of principle that the statute should merely establish the court and leave
the imposition of obligetlons o stales tu subsequent conventions. That question
was considered in connexion with every problem discusséd anl would probably have
to be left open until aJ.czc;st the very end of the Comittee's work, '

L0, He then asked the Uruzuayan representative how he would like the Australian
anendnient to the Israell amendment to be voted upon, in view of his request that
the wote be taken in parts,
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FA TN Mr. PINEYRO CHLIN (Urucuay) proposed the division‘ of the question into
three parts. The f;lz;st point, as to whether the court could issue warrants of
ax"rest, could be voted upon without discussion, which would start ylith the second
polnt, namely: the position of States in regard to such warrants, The States
in question were those which were barties to the convention setting up the court,
and which had also réeognized the ;)uri.sdiction of the court in a special
conveation. Finally, there was the third point which related to the Fiench and
dugtrelian suggestion concerning S'tat‘es parties to the convention setting up the
Court but not to the speclal convention, He was in favour of the Isracli .
proposal, as amended by ths French and Lustralian representntives,

42, In his opinion, the only point on which it would be necessary to take a
separate vote was the French proposal, as formulated by the australian

representative,

-

43, The CH.IRMAN said that, subject to any d'b;)ectiogs, he would rule the

Uruzuayan proposal out of order.
It was go agreed.

Lise Mr, M/KTOS (United States of america) enquired whether the iAuetralian
amendnent would exclude the right of States to insert provisions relating to
surrender of accused persons in conventions conferring Jjurisdiction on the court,

45, Mr, WYNES (Australia) confirmed that his amendient would:deprive States
of such a richt, As the second sentence of his amenduent was controversial, it

would perhaps be best to vote separately on each sentence,

I Mr, M.KTOS (United States of Amcrica) observed that so far there had
been no discussion on the substance of the Australian amendment, In the light
of what its author had just said, the text was even more objectionable, in his )
opinion, than the Secretariat's original draft of article 28, since it deprived
States of the rizht to include provisions with regard to the surrender of an

accugsed person in subsequent conventions, ) .
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47, He could agree with the Chinese represenlétive that the acceptance of a
general obligation to surrender the accused would oply be binding ~n a State that
had accepted the jurisdiction of the court by subsequent convention, and that
having ratified such a convention, that State would be obliged to fulfil sﬁch an
obligation. His main objection waé that if there were specific provisions on
the surrender Sf accused persons in the statute, States might not accept eny
subsequent convention because of the general obligation under the statute,

46, Assuming that the Australian amendment were embodied in the statute, and that
a new convention conferring jurisdiction on the court in respect of the orime of
genocide were under consideration, it would not be possible, because of the general
obligation relating to surrender under the statute, to tell the authorities of a
State which would have to approve the convention before ratification, that rules
relating to surrender could be prescribed in that convention on genocide. 1In

such circumstances, some governments would object to ratifying both the statute

and any such new convention on genocide, Was that position preferable to
accepting the creation of ; court on the understanding that the surrender of

either a national or an alien would be prescribed in a particular convention?

49, Moreover, he was afraid that it would be almost impossible for the
Committee, in the time at its disposal, to discuss numerous impertant problems,
such as extradition, which would have to be faced if the obligation to surrender
an accused were included in the statute. It was easy Lo take the view that the
statute should contain such a provision, but the important thing was that the
convention establishing an international criminal,court should be ratified by
States. As he had already said, his first reaction had been that such a
provision should appear in the statute, but conslderation of the metter in
collaboration with officials of the State Department had induced him %o take the
opposite view in the very interests of the estublishment of the court. In view
of his Government'!s attitude, he would have to abstain from voting on the
Australian amendment, In his view, the Israell draft of article 28 was

satisfactory.

v

50, The CHAIRMAN saw no objection to taking a vote on the Australien amend-

ment by division.



A/ASLB/SR, 20
page 16

~e

(3

51, '  Mr, PINTO (France) said thet he had accepted the Australian
representative!s wording, because he had been under the impression that it meant
exactly the same thing as his own proposal. It appeared however from the
Australian representative!s explanations that the amendment implied a negative
reply to the United States representative!s question, and did not therefore

. have the same meaning as the French proposal, He would therefore prefer that the
Committee take a decision on the latter,

e mee WS BUS at 11,0 a,m, and was resumed 11,15 a.m

52, Mr, SBRFNSEJ'(Denmark), Rapporteur, said that, in conjunction with the
Aystralian and French representatives, he had prepared during the interval a text
on vwhich all three had agreed. It was proposed to add at the end of the first ;
sentence of the Israeli amendment (A/AC.48/L.6) the following words: "', of

crimesg jurisdictj.on in respect of which has been conferred in pursuance of

article -=~— hereof", In thet same sentence the word "jurisdiction" would be
replaced by the word "power", and the words “or convicted by" would be placed in
brackets. At the end of the second sentence the following words would be added:
¥, and by other States parties to the present convent.ion"

53, Mr, MAKTOS (United States of America) asked whether the text as amended
would prevent States from laying down in future conventions conditions governing
the surrender of criminals by them to the court,

5[.; _ Mr, WINES (iustralie) was reluctant to answer that question, as it
‘seemed to him to be to some extent irrclevant to the amendment he had suggested,
vhich as he had pointed out was a mere question of drafting. '

55, Mr, COHN (Israel) thought that the addition proposed to the second
sentence of his delegation's text impl:led that warrants of arrest could be
executed by States "regardless of what might be provided for in future conventions,
If that was indeed the meaning, the answer to the United States representativels
question was in the affirmative,
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56, Mr, SORENSEN (Dermark) pointed out that the ‘question was one of
substance and that conventions between States could not impose obligations or
confer rights on States m;t parties to such conventione. The practlcal question
had arisen how warrants issued by the court would be executed, and it seemed to .
him that the court could lay down conditions of execution that would be gu'lded by
the special conventions entered into by States, ‘ -

57 -Mr. COHN (Isrsel) reverting to the guestion raised by the United States
representative, sald that the problem was whether the statute establishing the
court should impose on the signatory States the obligation to eurrex:xder criminals,
or whether that obligation could be left to subsequent conventions, In his view,
the amendment to his delegation's text 1n no way elarified the problem, but, on
the conurary, ma_de it more confused, He suggested therefore that the Committee
should first decide the question in principle, and leave it to the Drafﬂing Sub-
Committee to frame the article in eppropriate language.

58, Mr. SBRENSE\I (Denmark) considered it would be easisr to vote on the
amended text, on the urﬂerst&nding that the Drafting Sub-Committee would examine
the text, if approved, z;.nd embody in it such verbal :merovelgents as seemed

- desirable,

59, " Mr. R.(_SLING (Netherlands) thought that the addition to the first
sentence of the Israell text Was superfluous, since the power to issue warrants
would be one of the necessary consequences of conferring Jjurisdiction upon an
international criminal court in respect of particular crimes,

60, Mr, MiKTOS (Lfnited States of mne‘rica.) said that it would be unwise to
vote on a text, the meaning of which was by no means clear. He had no objection
to voting on the principle, provided it was ciearly uaderstood that the right of
States to specify conditions governing the executiox:x of warrants in their
territories would be maintained in future conventions.

61, Mr. SORENSEN (Denmark) said thet the amended text did not exclude
States from specifying conditions under which warrants could be issued by the
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coﬁrt. States, on the other hand, would not be able to deprive the court of power
to issue warrants; they would only be able in future conventioms to prescribe the

conditions governing the execution of warrants in their territories,

62, The CHAIRMAN put to the vote the first sentence as amended of the
Isracli amendment (A/iuC.48/L.6), to article 28 of annex II of the Secretary-
General'!s memorandum,

(3o The Commitiec approved the first sentence of the Isrceli amendment, as

amended, by 9 votes to 3, with 2 abstentions,

6lye Mr. KHOSROViNI (Iran) supported by Mr. COHN (Israel), proposed that the
amended text of the second sentence of the Israeli amendment be voted on in two

parts: first, the proposed addition of the words: “end by other States parties
to the present convention"; second, the remainder of the sentence as originally

framed by the Israeli delegation,
It was so _agreed,

65, Mr. M\KTOS (United States of america) thought that if the additional
clause meant that a State signing the statute of the international eriminal
court, but not other conventions conferring jurisdiction on it, would be under
the obligation to execute the warrants of the court, such a provision would be
going to extremes, and would militate ageinst the establishment of a court. He
therefore hobed that the proposed addition would be withdrawn, . !

66, " Mr, SERENSEN (Dermark) confirmed the United States representative's
interpretation of the additional clause, As the issue had already been discussed
at luagth, the time had come, in his view, to vote upon it. It had to be borne
in mind, however, that States executing the warrants, although not parties to
conventions conferring any particular jJurisdiction upon the court, would yet have
the right to challenge the court!s Jurisdiction, and the obligotion would arise
only in cases over which the court had Jurisdiction. !

67, ¥r, WYNES (Aiustralia) agreed, and said that the additional clause had
been suggested originally by him solely to improve the wording of the Israeli
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proposal and to reconcile different views expressed by members of the Committee,
slthough he had suggested it, he proposed to abstain from voting upon "it.

68. Mr, PINTO. (France) pointed cut that approval by an organ of the United
Natiqne of the conventions under which the court would be given juriadietipn

gave States an additional guarantee.

69, In reply to a question by Mr, WANG (China), Mr, SSRFNSEN (Denmark)
made it olear that iIf the additional clause to the second sentence of the
Isracli amendment was adopt:ed by the Commitice, it would mean that all States
parties to the convention -establishing the intern:ztional criminal court would
have to execute warrants, even though they werel not parties to conventions
conterrihg Jurisdiction upon the eourt in respect of particular~crimes.

70s The CHAIRMAN put to the vote the proposed addition- of the words "and
by other States parties to the present convention" to the second eentence of the
Israeli amendment (A/iCek8/Leé)e . I

The sal was rejected by 6 votes to wi abstenti

1. | Referring to doubts expressed by the Chinese representative regarding
the wording of the second sentence of the Israeli amendment to article 28,

Mr, COHN (Israel) sald that the Drafting Sub-Committee would examine the text
and improve it, if necessary,

724 The CHAIRMaN put to the vote the second sentence of the Israeli

1

amendment, ) .

The Conmittee approved the second scntence of the Israeli amendmen
votes to with 5 abstentionsg,

73, The CHLIRMAN put to thu vote the Israeli amendment (A/AC.L48/L.8) as

amended,

The amendment as a2 ihole was rej ated by 6 _otes to with 3 abst ONs,
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Thae The CHAIRMAN presumed that the Commiv. : would revert to the exzmina-

tion of article 28 in annex II to the Secretr  seneral's memorandum.

75 Mr. TaRAZI (Syria) observed that .. lomr’ .tee had come back to the
proposal he had put forward,l) but w . had not "een taken up, to combine

article 28 with the text proposed by United otates delegation, More than
two hours bf discussion had yielded no ¢ clusion, He formally proposed that
the discussion of article 28 be combine¢ with that of the United States text
(A/1€48/LT)e '

76, In reply to his previcus stetement, the Danish representative had
maintained that under the terms of the United States proposal, the proposed
board of inquiry would have :dministiztive and not judiciel functionse But the
United States broposal provided that the board was to be ‘attached to the court -~
a Judicial organ; it would in fact be a chamber of the court, There could not
be, beside the court, an organ carrying out administrative functions,

srticle 2 of the United States text gave the board of inqulry the right to hear
charges in closed session. If it approved a charge, it could take a decision

which would be notified, in accordance witn article 1l,

77. In all democratic countries, the constitution provided szfeguards for the
liberty of the subject; and no-one could be arrested without a judicial warrant.
Provisions for the applicaiion of that principle were to be found in the code

of criminal examination (code d'instruction criminelle) or the codes of

criminal procedures. In the case in question the second category of

provisions applied. If the Committee did not wish to discuss article 28 at the
same time =as the United States proposal, it could, at least, give the court the

saghil Lo LS54 Warraivse

78, Mr, SBRENSEN (Denmark) was reluctant to accept the Syrian representa-
tive!s proposal, for reesons he had outlined earlier, The United States

proposél regarding a board of inquiry would not offer the judicial guarantees that
in his view were necessary where any deprivation of the individual'!s liberty was

concerneds  The hearings of the board would be in closed session, whereas it was

1) See paragraph 17 above,
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a fundamental prineiple of eriminal law that charges should be heard in public.
Nq provision was made in the prqposél for the individual charged to be present at
. the hearing, In the absence of those and other judiéial guarantees, he opposed
the discussion of warrants of arrest in connexdon with the United States proposale

. 79.  In his view, i‘lowever, the problem created by the rejection by the Committee

of the Israeli amendment and the amendments to it, to artiele 28, could be solved

if it were decided to subtmit ﬁtemative texts to the General Assembly., The terms
of reference of the Committee did not preclude such a possibility,

80, ;. The CHAIRMAN thought that ‘the Committee would have to decide whether it
favoured the inclusion in the statute of the prineiples discussed during the .
meeting and :anorporated in the Israell proposal, or their exclusion therefram,

In the first eventuality, the Drafting Sub-Committee could be asked to prepare a
text embodying those principles.

81, Mr, KERNO (Asaistant Seeretary=General) thought that the rejection of
the Israeli text for article 28 clearly illustrated the danger that sumetimes arose
from voting on a ppecific text rather than on a general prineiple. Clearly, the
Committee did not intend that the international eriminal court should not have
i;owe:- *5 issue warrants, nor States to exeov.,s thems The méjority seemed to be
in favour of the first sentence of the Israell proposal; and the real question was
whether the provision regarding the execution of warrants should be included in
the gsonvantion ;astablishing the eourt, or in a s'ubaeQueixt convention or
conventions, |

82, Mr, GORDON (United Kingdom) thought it inconceiveble that the statute
establishing the court should omit all rcfercence to the issue of warrauts of

arrest or to the exscution of such warrants. Clearly, therefore, some fresh
article replacing the article rejected by the Comuittee would have to be inserted,

83, Mr, MIKTOS (United Statas of Lmsrica) and Mr, ROLING (Netherlands)
proposed that the Comuittee vote on ths general question whether warrants should
be executed by States parties to a convention eonferring upon the court particular
Jurisdiction, in such manner as such convention might determine,
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8he Mre PINTO (Fra.nce) asked for elucida‘aioﬂ. It seemed to him that.the
Gomittee had for the first time woted on an article, whereas up to the present it
‘had only taken decisions on general principles. He was under the impression that
the Committes had adopted the first sentence of the Israsli amendment amended by
the Rapporteur to readt “The court shall have power to issue warrants of arrest
against persons accused before, or convicted by the eourt, of criumes, jurlsdiction
in respeot of which has been conferred in pursuance of article eree hereof." He
wisghed to know if that provision was tc be considered as accepted by the

" Committee, -

7

85, The CHAIRMAN, in reply, said that., according to the rules of procedure,
‘a8 the whole arbticle had been rejected, its constituent perts had also been
rejected, )

86, ~ In accordance with a suggestion made by Mr. KERNO (Assistant Secretary=-
General), he put to the vote the proposal that there be inserted in the statute
establishing the iﬁtemaﬁional court a provision to the effect that the conditions
gcverning the exécution of warrants issued by the court would be dealt with in

sdbsequent conven** ~ns,

The Conmittee approved the proposal by 9 votes to 4, with one abstention,

a7, Mr. PINEYRO GH.IN (Uruguay) explained that he had voted for the
proposal by mistake; he had intended to vote against ite

.

a8, Mr. WYNES (nusAtralia) suggested that the Comuittee'!'s report should
indicate the divergence of views among members on that subject,

It was so _agreede

Article 29 of annex II (A/iC,48/1)

89, . Mr. MiKTOS (United States of Lmerica) said that the question of i_:he
penalties to be imposed by the court was ex:.cemely impor{".ant and of great
complexity, It would be 1nsuff:[cient merely to say that the court should pass
sentence, and he felt that future conventions should lay down the penalties which
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the court should impose. He therefore proposed the addition to article 29 of
the following sentences
WThe court shall have the right to impose on a defendant, upon conviction, V
such penalty as the court may determine, in conformity with the provisions

of the.conventions conferring on the court jurisdiction regarding
offences',

> P Mr. GORDON (United Kingdom) considered that the Committece should first
deal with questions relating to trinl; before dealing with sentences and

penaities.

91, Mr, ROBINSON (Israel) agreed with the United Kingdom representative,
He did not think, however, that it was for the Conmittee to deal with the
quéstion of the proper place for such a provision at that stage; it should
confine itself to examination qf thez substance of the provision,

92. He supported the United States smendment, except for the clause reading:
"in conformity with the provisions of the conventions conferring on the court
Jurisdiction regarding offences". Existing conventions dealing with erimes
under international law specifically refrained from mentioning penalties; for
example, the Convention on Genocide, which, in article VI, created a kind of
division of labour between internetional and national legislations, or the four
Geneva Conventions of August 12, 1949, Of the twenty-ecight States which hed
signed the Convention on Genocide, only two had enacted laws regardiné penalties
for offences against that Convention. . Consequently, if a case of genocide came
before the international criminal court, that court, if the United States amend=-
" ment were adopted, would cohsult. the Convention on Genocide for a suitable
penalty; the Convention would in turn refer it to national legislation, which
as yet had not ep:e.éted eny laws regarding penalties; and so a vieious ciréla
would be set up, A possible way out would be to leave decisions regarding
penalties to the,ccurﬁ, in which case no soale of penalties need be alaborated,
Such a solution was in accordance with modern developments in national criminal
-~ law, mich' tended towards" the vesting of greater authority in the poures in
respect of penalties, and even towards the vesting of authority in the executive

[}
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organs carrying out such penalties. In his view the last clause of the United
States amendment would make the whole amendment inoperative, and he therefore
proposed its delstion,

93.. . Mr, WINES (Australie) asked whether the United States representative
would, for the sake of completeness, agree to the addition of the words
4

Mincluding the confiscation of property" after the words "such penalty'.

Oh. Mr, M{KTOS (United Statés of Ameriqa) had no objection to the addition
suggested by the Australian represéntntive. In his own opinion, however, it wes
desirable that the wording should be broad enough to Include all kinds of
penalties; whenever any specific penalty was included, there was a tendency to

agssume that other penalties had been excluded,

95, With regard to the Israell representative'!s objeciion to the last clause of
his amendment, his (Mr, Maktos!) intention was that the penalty should be specified,
not in conventions declaring a specific c¢rime to-be a erime under international -
law, but in conventions conferring jurisdiction on the court in respect of any

such crirme, There was obviously nothing to prevent States from entering intu a
convention in respect of crimes under international law, such as genocide, which
would specify, inter alia, penalties for the comuission of those crimes. In °
his v;ew, it was better that penalties should be specified, To grant uﬁdefined
powers to the international criminal court would almost certainly be to provoke.-

opposition,

\

964 The CH¢IRMAN thought that the Committee had reached the stage where it
could vote on the question whether penalties could be left undefined by convention
and imposed at the discrction of the courte If an affimative decision were teken
on that point, the Committee would.be ready to.voée on article 29 of annex II;
if 2 negative decision was reached, the Committee could then decide whether
penalties should be specified in the ccnvention establishiné the court or in

¥

subsequent conventions,

97 Mr, T RAZI (Syria) believed that the aatter was dealt with in article 29
which laid down that: #The court shall decide whether the accused are guilty or
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not guilty and shall pass aentenee.“ On the other hand article 30 covered the
United States proposal and met the comments to which the latter had given rise,
The court would apply international eriminel law as derived from international
.cdhvenﬁions; internaiional custgm, the general principles of law, amd judicial
decisions, 'Exceptidnally; under the provisions of parzgraph 2, the court would
apply the nitional criminal law of a given State. Thus article 30 would serve
as a penal code for the court, Paragraph 2 of the same article provided that
PExceptionally the court shall apply the national criminal law of a given

Stete +..o"s Hence the articl: provided for two specific cases,

98, He wondered whether in discussing artiecle 29 it would not be advisable
merely to lay down the principle of the imposition of penalties, with the proviso
thet vhen article 30 came up for discussion, the United States proposal should

be re-examined, or any other‘proposal considered,

99. Mr. ROBINSON (Isracl) pointed out that the proposed addition to

article 29 contained provisions of substantive law which referred\back to other
gources of substantive law. If a State signed a convention conferring juris-
diction on the court it could insert in that convention whatever conditions it
regarded as necessary in respect of penaltiess It was doubtful, therefore,
whether there was any need for the article, and he suggested that the preliminayy
question to be answered by the Committee was whether it should discuss the
suhaﬁance of article 29. Only if it were to decide in the affirmactive, was there
any need to consider the United States proposal.

100, Mr, T4iRAZI (Syria) said he would like to ask the United States
representative what would become of article 30 if his proposal were adopted,

101, Mr, MiKTOS (United States of .imerien) nssured the Syrian representative
that no decision that might be reached on his amendment would in any way
prejudice the discussion of article 30,

102, With regard to the Israeli representative's view, he felt that if
penalties were unspeecified, judges of the court would be compelled to refer to
text books and to the decisions of the Nuremberg Tribunal, International
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eriminal law was in its infancy, and for from clearly defined; it was desirable
that every effort should be made to make it as specific as possible.

103, Mr, R;)'LING (Netherlands), while agreeing that hitherto penalties for
international crimes had not been specified and the courts had decided what
penalties should be imposed, was prepared to support the United States proposal
on the ground that States would be more ready to accept an international eriminal
court if they could impose limitations upon the penalties it could inflict, He
felt that it would improve the proposed amendment if the words "taking account of"
vere substituted for the words Hin confoﬁnity with”; thus the court could
determine the penalties, - .cording to existing intemational law, but only subject
" to special conventions entered into by States.

104 Mr. MiKTOS (United States of America) had no objection to the
Netherlands representative!s suggestion, provided it meant that the-court could
not impose penalties sreater than those laid down im such conventions,

105, In accordance with a suggestion made by the CHAIRMAN, he agreed to
the substitution of the words "subject to" for the words Pin conformity with" in
hils propoeal, |

106, Mr. PINEYRO CHAIN (Uruguay) thought 4hat the broviaion in question
should come within the chapter on Jjurisdiction, since its object was to stipulate_
that the court would be competent to pass sentences, The reference to the
declaration of guilt should be deleted,

107, For the definition of drimes and the fixing of penalties, international
criminal law was uvailable, Froblems of jurisdiction, hich would arise prior

to decision, would be settled by convention, so _that the court would only be

able to try cases in mspec{. of which the parties had conferred jurisdiction on it,
and would be sble to fix penalties within the framework of the special conventioa.
On that principle, if conventions could determine the court's Jurisdiction, they
should likewise make certain provisions concerning penalties, The system by
which the court was to have competence in fixing penalties had one drawback,
nemely, that countries where certain: types of penalty did nqt exist would
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hesitate to accept the convention. He was thinking particularly of the death
penalty, which might be replaced by penal servitude for lifs, In Uruguay,
capital punishment had been abolished, and under the Constitution it could not be
applied in any circumstances, .t was a metter of legal tradition based on a well=
estzblished state of affairs and on the national consciences He did not know
whether Uruguay could accede tc a convention which empowered the' court’ to impose
capital punishment, ’ ‘

108, “He wae in favour of the solution suggested by the Netherlands representative,
and accepted by the United Stotes representutive, nawcly; that the court should
have authority to fix penalties, subject to limitations to be settled by conventiocn,
80 as to enable sach country to specify whatever limitetions were imposed on it by
its own national law. He would support therefore the amended p-oposale

109,  The CHAIRMiN put to the vote the United States proposal, as amended,
* The proposal,-as amerided, was adopted by 13 votes to none, with 1 abstention.

€ me ] sc at, nil





