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..
•
~ JU1U~DICTION OF .AN INl'3RN...TIJNf.l.L CRIMINs~L COURT:

Chapt~r 11 of anne~ 11 to the Secretary~~neralfsmemorandum (continued) .
(A/AC.48/1, h/aC.48/L o 3 and Corr.l)

1. The CHnImihN, Nquesting the COlIlllittee to continue its discussion on

the jurisdiction of an int~rnational criminal court, said that, according to

the programme of 'WOrk decidt:d on at '!:,he previous meeting, the Committee shoul~. .
first examine point 6 of the points of discussion proposed by the Drafting .3ub-

Committee (A/.r\C.48/L.3), and then begin t,;xar.,ination of article 27 of annex 11

to the Secretary-Generalfs memorandum (i~/lI.C.48/1). Before the discussion began,
I .

however, he called 'upon the aapporteur to review the work of the Jrafting Sub-

Co~nittee, Which had met sinco the last meeting of the Committee,

..
2. Hr. SORENSEN (Denmark), l.tapporteur, said that the Drafting ~ub"

Committee had drafted articles covering the first five points of document

A/AC.48/t.3. It proposed that there should be a second reading of the draft

articles by the ~ub-eornmitteo before they werd put before tho Committee, both

in order that the text should b0 fully satisfactory, and in order to incorporate

~ny decision reached on point 6 at the pr~sent meeting; but the draft articles

had been c~rculated unofficially to keep the Committee fully informed of the

work of the Drafting Sub-Gonunittee, and to gJ.ve m~:mbers an opportunity of

proposing arry drafting amendmO):ts thl3Y de8med dusirable, for consideration at the

.. second reading. Needless to say1 mem~ers would not th(;lreby be pravented from

raising in the'Committeo points concerning thG draft articles.

3. Certain clauses and, inde0d, one complutd article had been put in brackets.

Som~ brackets contained clauses on which th~ Drafting .)ub-Uommittaa had been unabla

to raach a decision, others l'eferred to prob::ems that had b~en encountered in

the work of drafting but had not been tl:oroughly discussed by the Comnittee as

a whole, The Drafting Sub-Conunittee did not, however, intend that the questions

within brackets should be discussed immediately in the Committee, for no doubt

opportunity would arise later for discussl.ng them; nor did it propose that

the programme of work sugg'~sted at the last mel:lting ef the Committee be altered

in any way.
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4. Hr. VrlLDlli RO:I;G (Cuba) apologizod for the absence.of Lr. Dol Valle,

Minister Plenipotentiary, who,was detained at B~rne by his official duti~s. He

hoped to bv all~ to take part in the Committee's discussion later.

5. He (l.r. Valdcs Roig) wished to define:. the position of the Cuban Governmont,

-rtlich was in favour of the creation of an international criminal court.

6, The idea of creating such a body wa'J not a ndW one. In tha inspiring days

of the League of Nations, c:dng Er. Briand' s eloquent speechcf1 denouncing

war as an aboIhinab1e crime, a d\',c1aration had been made outlawing war. That

~eclaration had entailed the necessity of cruating a boqy that would be able

to give it effect, a....,d to applr severe sanctions to perpetrators of the crime.

Unfortunat"=ily the opportunity had not be..;n seized at the right moment. The

grea.t war criminals of the First ~iorld \~ar had been allowed to go almost

unscathed.

7. The 'rosy hop~s aroused by General Tr~atyfor the Renunciation of war as an

Instrwnent of National Policy of 1928, la.own as the Kellog-Briand Pact had not

been realized, because confidence in the future and in the League of Nations had

been such that no one at that time had envisaged the possibility of a repetition

of the terrible events which, for four years, had rocked the world. Twenty years

later a second world war, the most terrible of all time, had brought the civilized

pE:loples to arms against the barbarism and savagIJry of man. ii.t the prl3sent

jUncture the situation \'las no less grave, but thero was no longer the old

!. confid~nce. The future loomed dark. Th\) peace of the world was in clanger.

8. During th~ discussion sevural repr~sentatives had expre~sed doubts as to

the possibility of creating an international criminal court, The Brazilian

rcpr~sontu.tivG huu 1::icdd that he did no~ ~"lit,;vu such a court would prove effective,

thus suggesting that the scheme was morc. generous than sensible I The United

Kingdom repr~sentative had painted such a pes~imistic picture of the difficulties

the court would have in functioning that one wonder~d whether, indeed positive

results could really be attained.

,

..
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9. There were, however, weighty re<tsons for pdrs~vering with the scheme. It

was premature to prophesy the failurt3 of a body not yet in existence;,. The

members of the Committee mentionud hud possibly not realiz~d the service which
. ,

the court migtlt r~nder to thv cause of p'.Jace and to the d13velopment of

interna.tional law. It should b.,; ro·gu.rded; not in isolat.ion as a strictly

penal body, but as one-of the various means which th..:l United Nations could employ

for preserving ptlace and defending collective seourity.. lI.S the Uruguayan

representative hau remarked, ther.e was an intcrnr.tional law in existence which

was not embodied in written COde,S: an organ wa.s r:tlquired to define and apply

that law. Such an organ should have, but had not, bean creatud by the Loague

of Na.tions. It had alrea.dy been tacitly approved by a. number of :Jtatcls, and

under the tenns' of reference given to the Conmitt~e by the G<:lneral Assembly it

was the function of the Committde to draw up a viable and durable statute for it.

-
10. Not o"'tJ.y wa.r itself m~st be outlawed, but 'Want, concentration c.emps, the

spirit of aggression, o.ttacl';s on the fre'odom of opinion,. deportation to placeB

wher~ death awaitod dictators' victims, pernicious propaganda, and insidious

campaigns of lies and calUInny', which inevitably l~d to "Jar.

11. Must th~re be a. third world war before anotheY' tribunal was improvised

like the Nuremberg Tribunal, the judgments of which had been just but which had

been set up to m~et particular ~ircumstances? It would be ridiculous to

subordinate the operation of justice to the triumph of anus and the reign ot
force.

12. For thos\~ reasons of principle~ tho Cuban delegation would vote for the

cr3ation of an international briminal court of a permanent charactl:Jr. That

did not mt:an that his deleg~\tion was unaware of the irranense difficulties which

the court wuld encounter in exercising its flmctions. It was under no

illusion as to thE:! great difficulties of the Committee's ta.sk.
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Point 6,.< a/nC.48/L,3)

;;::.

•

..
1.3. Hr. SORE.f-JSEN (Denmark), introducing point 6 ot th~ points of discussion

prop~sed by tho Drafting Sub-Committee (h~lC.48/L,3), said that the question

of the remedy to be given to ·.:>t.3.t~s challenging the jurisdiction of an

international criminal court had been raised in the Committee, and the Drafting

Sub-Conmnttee had considered it desirable to include it among the points for

discussion~ The Sub-Committee had not j howevur, entered i~to the substance of

the question.

..
14. Er, OOLIOO (Netherl[lJlds) said that the COJlUllittee had approvtid the

principle t~at the jurisdiction of an inturnational orinrl.nal court in respect

of the l1ationals of any State should ba b~sed on the consent of that State

(point 2). By its approval of ulat principle, it had str~ssed the int~rest

of the State in the trial of one of its nationals j not only from tho standpoint

of its possible anxiety to proteat its nationals , but also from the standpoint

that in the trial of its nationals its internal or foreign policy might be

judged, ~nplicitly or explicitly.

15, In addition to the situation envisaged in point 2, that othdr situation

might well arise in which a 8tate did not recognize the jurisdiction of the

international criminal oourt j either because it disagreed with the interpretation

placed upon th~; conventions conferring jurisdiction upon the court or for other

r~asons, and the question would then arise wh,ether a State would be compelled

to leave the question of jurisdiction to be taken up by the accused. or whether

it should hav~ thd right itself to challenge the court's jurisdiction. In his

view, tho answer was that ~ state should h~ve that right.

16. If it wt:re agreed that a State should have the right to challenge the

court's jurisdiction, the question would then arise what court should decide

that prelimin.:.ry issue. It seemed to him that as tha inttlm:.ltioml criminal

court would try individuals 1 and aB the International Court of Justice decided

disputes betw.,;c:n States, it should be the latte~ which should dec:i.dc any

r,- •.
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cha.Llenge by a ~tato of the jurisdiction of the int~rnat~oIlal crimina.l court;

for the question wa~ t:ssentially ont; of the iIlterpr~tation of treaties and

conv~ntions. iiis answer to point 6 would thuraforo be ,~hat a State challenging

the jurisdiction of the international criminal court should be permitted to

do so by bringing the question before the'Intcrna~ionalCourt of Justice.

17. In r~ply to a point raised by t~e ~lfhIRHAN,·he said that he" proposed tha.t

only Statl:3s should have the right to challenge the court I s jurisdiction bef~;:e

the International Court of Justico; the accusad individuals could do so only

before the international criminal court itself.

18. 1-1r. HOBII~'SON (Israel) thought that the quest~on raised by the

Netherlands ropresentative was one of extreme complexity. There were serious

difficulti"s in the way of giving Stt.tE:S the right to contest th~ jurisdicti~n
, '

of the internation~l crliainal'court before the International Court of Justice.

The jurisdiction of the Int~rnational Court of Ju~tice, under its Statute .. was

derived from acceptance of the optional clause in ~rticle 36 thereof, and from

special agrl:3ement. S sp~cial agreement r~quirod the presence of two· States,

and therefore no singll':l state could confer jurisdiction upon the Court in that

way. The States which signed the optional clause admittedly p~~tt~d the

Court to decide legal disputes concerning the interprvtation of a treaty and the

other matters mentioned in paragruph 2 of Article 36, but it could safely be

said that the ~tatt;s which had signad the optional clause had neye~ envisaged

the International Court of,Justice1s deciding the question of the jurisdi9tion

of another court which had not existed at the time whan the optional clause had

baen drafted. He felt, therefore, that neither method of conferring jurisdiction

upon the Interna.tional Court of Justice was' peroissble,

19. How, then, could the Intornational t:ourt of Justice blil grantt:id jurisdiction,

except by a clause in the convention establishing the international criI:rl.nal

court, to the effect that My challenge,to the court I s jurisdiction by a Stat~

a national of l'lmch wns indicted beforq the court should' be brought bE:fore the
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International Court of Justice? If such a solution were adopted, however, that

Court would be given a kind of .jurisdiction that had not bean envisaged when

its statute had been framed and brought into force, and it might well be

q\le~ticmed whether such a clause would in fact in any way bind the International

Court of Justice. It wa.s possible that the Court nught'be prepared to accept

such a. ~lause; but on the other hand it might not~ All those questions required

a definite answer" and ~n the wh?le h~ thought it desirable that consideration. .
of the Nt3therlands PI'(')po.sal should be deferred at lea.st till the following. ,... .

mi3eting, in order to enablet~e members of the L;o.l1llllittee to ".leigh its pros and'

cons.

20. Mr. KER1U (Assistant Secretary-General) shared the Israeli

repre.sentative IS d.oubts regarding the Netherlands proposal ~ . It would seem
. .

that the words lIin treaties and conventions in force~1 in paragraph '1 of

Article 36 of tht3 Statute of the International Court of Justice could not
,

be regarded as affording a solution to the problem of how jurisdiction could
•

be conferred on that Court, although it !'las true -that under many conventions

differences of opinion ~egarding interpretation and implementation of the

provisions couJ.4 be referred to the International Court of Justice on application

by one contraoting S~ate alone. He ag~eed that the, question was 50 complex

that further consideration should be deferred to enable members to study it.

21. The CHA~BHAN propos.0d that ~ to simplify th~ Comr~ttse rs discussions,

the question of' the particular body to which a state could apply for a: deCision

on jurisdiction be deferred, and that the Committee should first decide wh~ther a. , ,

sta.te should have 'the right to challenge the jurisdictiol'} of t41e internati9nal. '

'"Criminal court when one of -its. nationals was b~ing tried by it.

2~., Mr. GOROON (United Kingdom) assum~d that de~ision on the prelimina.ry
"

issue of jurisdiction would be given before any enquiry was made into fa.cts.. . .

He ag~eed with the Chairman, therefore, ~hat the question firs~ to be decided

was whether a State not party' to a case before the international crimina.l court

"'-;,-t;j:~:~

.'_ :1- .

-:-'
I.:
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~hoUld be p\::nnitted,to challenge the jurisdiction of that court in r6spect of its

nationals. Thtl related question - to which body an appeal should bl;; made - should

be deferr~d until it had been decided wh~th~r thvro should be any apPGal from the

decisions of the international. criminal court.

23. l.r. ,lYli;;.':) ("ustralia) drawing the attention of' the COlilildtt~e to

article 44 of annex II to the ~ecr..:.tary-GGnoralt s mt;morandum (A/nC. 48/1) ,

enquir,ed whether it was contem:)latod, as so.:.:mod to be implied in that article,

that individuals should hcwa the right of app~al to tho Inturnational Court

of Justice.

24. r'r. KEr.lD (l~ssistant ~ecretary-CriJn~ral) said that the ;;)ocretary-

Generalts views on th~ subject wore outlined in chapter VI ~f the Ilomorandum.

TheN co~ld be no appeal by individuals to thu International Court of Justica.

25. The CHAI~iAN said that, as the Committc~ had decided that status

could prohibit trial of their nationals by the interna.tional criminal court,

it had clearly rocognized their interests in cas~s affecting th~ir nationals.

It seemed obvious to him, therefore, that :.:>tatv5 should be permitted to

challenge the jurisdiction of the court.

,
26. Hr. de LI~CHluUiIERE (France) wi shud to knO\,j whether th~ remedy

envisaged by th~ Netherlands rcprl3sontative was, in the tru~ sens.;, an appeal

to another body against a decision already taken by the oourt in the exercise

of its own jurisdiction.

27. He would himself prefer - and his pr~fl:Jrence was apparently shared by

the Netherlands repr~Bentative - that the quustion of jurisdiction, when raised,

should be regard~d as an antecedent problum distinct from punishment, and

accordingly referred to the Inturnational Court of Justice before the criniinal

court arrivvd at a decision. dB a supreme tribunal, thl::: criminal court 'Would

have to make judgments from which th"re was no appeal.
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28. Hr. HDLIM:r (Netherlands), exnlaining his view, said that if an

individual was indicted before the court, his country would either be il].turusted

in the indictment or not. If it were ii"iterestcd, and, for .one , reason or

another, wished to prevent the trial of that individual by the cou~J it should

be given the right to challenge the jurisdiction of the court before the

International Court of Justice. He did not think that the internatior.al

criminal court should" first decide the question of jurisdiction, ~~a.ving it to

:.::_ ':;:'.:-.t.-:. to o.~puc31, if it so desired, from that decision to the Int~rnational

Court of Justice; for both courts would be tribunals of international.

importance, and it would be detrimental to their prestige if they gave·

conflicting decisions.

29. l-~r. KE:ROO (Assistant Secreta::y-Gt".:nel'al) made a distinction between

the rights of thj:> indi.rtdue.l brought for trial and the rights of the ::itate
•

of which he was a national, The accused would have a right to a fair tria.l~

and thus also a right to claim before the international criminal court that

it had no jurisdiction in the case in which he was being triod. There should

be no right of appeal conferred upon such an individual against the court's

decision on that point •

.30 b But the right of a State to challenge the jurisdiction of the court

could be considered from the point of view of whether it should make such a

challenge first before the court, with liburty to appeal to the Internat.io· ill

Court of Justice; or at once before the Int~rnational Court of Justice.

That problem involvud the interpr~tation of international conventions, and the

subject was of such complexity that, while it merited close consideration; he

must again stress that it should not be settled at once without further study,

3l~ The CHAIRM:\N thought th:t the Committee could, before dealing with

the other issues that had been raised, decide whether 3tat~s should have the

right to challenge the jurisdiction of the internat~onal criminal court. He

accordingly put that question to the vvtc o
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The Conunittee approved of i3tatgS being accorded the right to challenge

the jurisdiction of the international criminal court. by 12 votes to none I with
6

2 abstentions.

32" Mr. PINEYRO CHaIN (Uruguay) sa.id thc,J his abstention was due to

the attitude his delegt.tion had adopted, that in no case should a state be able to

question the competence of the court on 6~ounds of the nationality of the

offender or of the place where the crime was committed.

33. The CHAIIiMA\N said that the Commit~ee 's dt::cision now raised' the problem

of what court should ~(ear a State which challenged the jurisdiction of the

int~rnational criminal court •

."
34. Mr. SORENSEN (DellJnO.rk) thought that a provision enabling a State to

apply direct to the International Court of Justice in such circumstances might

conflict with the decision that caaes might be brought before the international

criminal court by an organ of the United Nations. If a criminal were indicted

before the international criminal court by such an organ, and the ;:itate of which

he was a re t10nal challenged tht:: court I s jurisdiction J the dispute wuld be

virtually one between tha.t State and the United Na'c,ions. According to the

Statute of the International Court of Justice, only :;tatus could be parties to

a dispute; consequently, a dispute' between a state and the United Nations could

not go b~fore the International Court of Justice,

35. Mr, KERNO (~ssistant Secretary-G~neral) confirmed the Danish

reprosentative1s interpretation of the statute of the International Court of

Justice.

36, The United Nations could not be a. party to a case of disputed jurisdiction,

before the International Court ot Justice. Therefore, the Oonvention on the

Privileges and Inununities of the United Nations of 13 February 1946, provided

. that in the event of a difference concerning tht:: interpretation or application
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•

01 tbe Convention betw6en t he United Nations and a l-lember ..;tate an adviao,ry ,

opinion would be requested ot the Intldrnational Court of Justice which would be

accepted as decisive (section 30), and the Agreement bEltwljen the United Nations

and t~e United Statt:l8 of Anierica regarding the HeadquarteX:s ot the United Nations

of 26 June 1947 provided that such disputos would be r~ferred for'final decision

to an arbitral tribunal, although the S~cr~tary-Generalor the United states

Government could ask the' General ~sSEmbly to requust on a.dvisory' opinion of the. :

Inturnational Court of Justice, and in its final decision the arbitral tribunal

would have regard to the opinion of the Court (section 21) •

..
37, Hr. SORENSEN (Denmark), pursuing hiB argument, said that it a state

challenged the jurisdiction of the internati<;?nal cr:iJ'dnnl court in the circum­

stances he h~d described, the challenge could gp before the Intarnational Court

of Justice only if tho statute of that Court. were amended, which did not seem

feasible at the present time.

38. Another difficulty that might arisQ was that if an accused person ~nd the

State of which he was a national both challenged the jurisdiction of the inter­

national criminal court, there might be dangor of conflict of opinion between

the courts, In his View, therefoI'e, states and individuals should both be

allowed to raise questiol'1s nf jUrisdiction before the international criminal

court itself. l\. procedural clause r.dght perhaps be inserted in the statute to

that effect, to enable a statu to raise a question of jurisdiction oofore the

court. I.ppeal from that decision to the International Co\1rt of Justice might be

allowod" but only in such cases as came within the purview of the .::itatute of the

International Court of Justice, that was, if thor~ wcr~ a disputo between two

;;;tates.

39. Hr. LIANG" Secretary to the Committee, pointod out that, as the .•~

Intcmationa.l Court of Justice could take cognizance only of disputes brought

by Statl;)s, it could not consider a question of jurisdiction brought by om state,

because there was no second state as party; the remaining states of the United

Nations could obviously not all be cited. Even if other Stat~8 were concerned
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to some extent, the quvstion of compulsory jurisdiction referred to in paragra.ph

2 of Article .36 of the btatute of the International Court of Justioe had to be

considerl.;dj compulsory jurisdiction had to be accepted by all States concerned

as a formal act. Moreover, a. cla.use in the Statute of the international

cr~nine~ court t~ th~ effect tha.t disputes concerning its jurisdiction would be,
decidod by the Intern~tional Court of Justice would not constitute acceptance

of the latter's compulsory jurisdiction under iLrticle J6, paragraph 2, of its
I

statute,

WJ. A state could not Buck an advisory opinion from the Inturn"tional Court

of Justice (...rt.icle 96 of the Charter), Tha G"meral Assembly was required to

authorize r~quests·ror advisory opinions, but cculd onlY do 60 after reviewing

the facts of the case, which would amount to pr,e-judging the issue. In the

circumstancos, therefore, he felt that th..; International Court of Justice could

not be made the receptacle of appoals regarding thtl jurisdiction of the

.' intornational criminal court.

41, Mr. GOROON (United Kingdom) felt that it would lowor the prestige of

an intarn[\tional criminal court if, after an accused person had availed himselt

of all the pleas open to him, the State of which he was a nntional WboS entitled

to approacl} another court with thoa claim that the international criminal court

did not havo jurisdiction. In most sye.terns of law preliminary issUes such as

thnt of jurisdiction were dealt with before enquiry was made into the facts of

the case. If the hetherlands pro~osal were accepted, there would seem to be

nothing 'to prevent a ::itate from raising such an issue even at the and of the

case o

~. Mr, TARAZI (Syria) drew attention to the connexion betw~en point 6

(A/zl.C.4i3/L.'j) and article 44 of annex 11 in the ::;l3cratary~en",ral'smemorandum.

4.3. The Danish reprl:3sentative had shown that a conflict of jurisdiction ndght

occur between the inturnationll criminal court and the International Court of

Justice if tho objection were raised both by a State and by the naturU! person
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prosecuted. Though article 4J in annex 11 of the Secreta.ry-General· a
memorandum laid down that Il'fhere shall be no appeal against tho decisions of the
.court" it nevertheleseJ (art.:l.cle 44) provided, exceptionally, for an appeal~
~, in.JJ.mine litis, l61en the jurisctl,ction of the court waa disputed. That
involved no conflict of jurisdiction, since it was for the International Court
of Justice to settle the matter, even when the objeotion was raised b.Y the accused,
44. If however an individual were to be pennitted to appeal against the
findings of the court to the Int.crnational Court of Justice, it would be
nocessary to revise the Statute of the International Court of Justice,' which
had power to take cognizance of disputes between states alone, not between
individuals.

45. How did the Secretariat reconcill:: the jurisdiction given to the Inter­
national Court of Justic<3 under artic3:e 44, sub-paragraph (a), in annex 11
of the Secrctary-Generalls meIOOrandwn, with the Statute of the Intemational
Court of Justi~e? If it were possible to allow an appeal by an individual to
the International Court. of Justice it might, with yet more justice, be decided
to permit appeal by the State of which the al3cuaed was a national•..
46. Mr. K>LING (Ndtherland~) said that of the two quustions before the

I

Committee that of whether the quostion of jurisdictioki could be brought before
the International Court of JUBtiice was a technical one. In· his view, ·a solution
was possible, even withcut amendment of the Statuto, and one had indeed been
envisaged in article 44 of annax 11.. It seeml.ld to him possible that States
should hav~ the right to demand a decision from the Court, on th(,.l interpre.ta.tion
of the convention concerned, and that the international criminal court should be
bound b.Y that ducisionQ

47. The second qUQstion was whether there was any danger involved in El Stateand an individual both raising the qUtlstion of jurisdiction, one before the
international criminal court and the other bofor~ the Int~rnationalCourtof
Justice. Individuals should clear~ havtl such a right. The international
C~Jninal court. l«)uld judge on ,the facts placed before it by the individual,

•

'.
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• wherea.s the International Court of Justice dealt with the inter~ets of states

and the intElrpretation of treaties; it was undesirable, thdr-afore, that the

international criminal· court should duul first with the que6tion of jurisdiction,

l'IDich involved both interpretation of treaties and international interests.

48. Mr. LIANG, Secretary to the Conmittoe, d,enling with article 44 of

~ex 11, agreed that in many conventi~ns, such as the Convention on Genocide,

provision hcd been made for questions of interp:retation, application of fulfil­

ment of the convention to be submitted to the International Court of Justice.

In those conventions the prime consideration was the intorprdtation of treaties,

and it was assumed that there would be two or more States as parties in the

dispute. In the case of the proposal. before the Committee, howover, only one

party would be a State, the other, if it was' possible to call it a party, being

the international criminal court. Thure could admitte~ be cases in which two

Sta.tes were in dispute as the reS1llt of a case before the int~rnatioruJ. criminal. ,
court, as, for example, when one state cited a national of another before the

. .
court and the second State held that the court had no jurisdiction over him.

In such a ca.se, as had boon SUb6csted in the Secretary-General's memorandum,

the Inte~national Court of Justice might settle the dispute, but cl~arly

in that case both States must be part-ios to the optional clause in its Statute.

According t~ that sta.tute, the qu~stion of jurisdiction could not be raised

belore the Court in any other circUI:lstances.

49. The ClLuRMAN pointed out tha.t if it were desired to confer jurisdiction.
on the International Court of Justice in respect of questions conc",l-mng tbe

jurisdiction of the interna.tional c:r:iJninal COUL'""t, the sta.tus concerned would

naturally have to comply with the requirements of the Statute of the former.

As the Netherlands proposal was based on the assumption that that Statute could

not be alter~d in existing circumstances, it seemed to hi,m tha.t jurisdiction

could be conferred upon the Court only if the statute of the international

criminal court ma.de the necessar,y provision for so doing.
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50. llr. de LACfWmIERE (t'rance) said that he had not entirely grasped the

argwnents advancud by the S~crdtary in ~upport of his contention that there WilS.
no oontradiction between the Secreta~iat's preliminary draft and the comments ot

various r~prcsentative8. On the one hand, article 25 in amex 11, provided

that: liThe United Nations shall be entitlod to bring oases before the Court"

and, on tho other article 44 provided that: " ••• an appeal may be lodged with

the International Court of Justice •••lf

51. The N~therlands representative had oxpr.;;ssed the opinion that when a. tltate

challenged the oourt 'a jurisdiction over one of its nationals, that plea ot
non-competl;l11ce should be the subject of a preliminary ca.se, to be cunsidered as

a dispute between two States regarding the interpretation of a convention, and

should thorE;;t'ore be heard by the International Court ot' Justice in first instance.

Tu that, the Danish representative had Clbjected that, if the a~cUBed person

should himself challenge the oriminal court' 8 jurisdiction on the same grounds

as were advanced by the btn.te of which he '~as a national, there ~uld be two

objvctions ~ntered, one of which would come before the int~rnational criminal

court and the other before the Court ot' International Justice. Two judgments

would then be given, and w~uld not necessa:rily be iden~ical.

52. Those dit'ficultios ll which weN by no means imaginary, arose t'ran. .the

contention that the Int.;rn!l.tional Gourt of Justice could only take cognizance ot'

disputQ5 between titat;;;lo1. But it did not follow that, because dorticle 35 of

the l:itatute of the Intarnational Court ot' Justice laid down that: "The Court

shall ba open to statElB pa~"ties•••", a dispute between States was essential.
I

There would normally be such a di"pute, but t\8 regards the punishment of crime

there were no parties a8 unde:rstoad in civil contr'lct law or under the law of

trl::laties. Nothing in the Statute of thu Int\:lrnational Court of Justice would

app\.7ar to require that cases brought bofore that Court should involve t\«> States

as parties to a dispute. If one State alone were to contest the jurisdiction

of the crlmi.nal court with l'eg'll'd to the interpretation ot' a convention aft'ecting

one of its nationals, there would be no reason to delV' it the right to approach

the International Court of Justice in the matter, even though the case brought

bot'orC3 the criminal court aras.:: from a complaint by the United Nations ..

i .,

•\
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• 53. 'If such a right were granted to otatue the d~oision of the Intvrnational

Court of Justice would be given at an early stage of procet3dings oofore any

decision by the criminal court., Similarl..v, if the accused himself were to

cqntest the criminal court's jurisdiction" that court Wf..'Uld suspend jusIgment

and" ther~after" probably conform to the findings of the Int~rnational Court.

of Justice, Although theoretically possible, a conflict between the two

decisions would appear somewh~t unlikely.

54. Should that course be adopted the following procedure would apply: a
I

naturo.l person (x) hc.ving beun indictod' before th'e criminal court" State X would

entvr a plea before the Interlk~tional Court of Justice that the criminal court.

had no jurisdiction" while the accused (xl would, on the samE) grounds" enter a

plea cf non-competence before the c~ina.l court itself" So long as the

International Court of Justice had not ruled on the question of jurisdiction

the criminal court would defer its decision. Subsequently" it ,,;ould give its

decision regarding the question of jurisdiction raised by' (x) which" more often

than not, would be on the same lines as that of the Inturnational Court of

Justice.

5.5. He wuuld therefore support the Nethorlands representative's proposal,

prOVided it was understood that the Intl:lrnetiun~l Court of Justicu could take

cognizance of ploas of non-competancl\ ent"red by the i:ito.te of which the accuGed

was a national, evt:n though the case bofort:: the international criminal court

had originated in a complaint by' the United Nations.

56. In view of the diffioulty of formulating tha varilJus hypotheses, it would"

however, be desira.ble to' allow the members of tht:l Committ,ee time to rt:.flect

further on the problem as a whole o

57c *r. ~BINSON (Israel) said tha.t, whatever the Committee's decision

regarding the Intldrnational Court. of Justice" it would in no way bind that

Court. He felt, therefore, tha.t the Committee should vote without delo.y on
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whether a state ~hallenging the jurisdiction of the international criminal court

should bring suc~ a challenge before the court itself, or before the International

Oourt of Justice. The problems arising from the answer to that q~estion oould then

be deferred until article 44 to annex I1 was examined.

,
58. The CHAIRl'~ said that all the collateral issues that had been raised

during the discussion would help to clarify the minds of meni:lers of the Committee

in respect of the ,question gefore what trib11nal a state challenging the jurisdiction

of the international criminal court should seek a hearing. In deference.to the

opinions expressed in favour of deferring the question either for further study

or till article 44 had been examined, he placed that issue before the Committee.

59. Mb~ PI~EYflO CHAIN (Uruguay) supported the French representative's

suggestion, and proposed that the Committee resume its consideration of all cases

of appeals in connexion with the study of article 44 of the preliminary draft.

•

..' 60. Mr. tiORENSEN (Denmark), while personally sharing the view of the Israeli

rE:lpresent:;.t.j."l~ that one question could be decided at once, was prC:lparud to agree to

a d~ferm~nt, but asked for clarification on two points. One concerned tha Frehch

representativeis view that thE:l statute of the Inte~national Court of Justice did not

rule out con~ideration by that Court of matters other than those in which two

states were in disputa. The French representative a~peared to base his view on

Article 35 of the statute of the International Court of Justice, wher~as he himself

thought that Article 34 excluded such a possibility. His first point was therefora.

whbther there was any substance in the French represontativc;'s view.

61. His sucond point was whether it was possibl~ according to the otatute of the

Court or th(;l C:~<lrter of tha Unit~d Nations for a ::itate to ask f or an advisory

opinion by 'the International Court of Justice@ In his opinion, Article 96 of

the C~arter precluded that.

62~ 1'lr. KERNO (Assistant St::cretary-General) said that article 44 in aldll:::X 11

of thu bec~~tary-Generalls memorandum should not be interpreted <lS recognizing the

right of a p~ivat~ individual to approach the International Court of Justice.
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. 63. In the matter of disputes, only states were entitled to appear before the Court e

Advisory opinions could, however, under Article 96 ~f the Charter and Article 65

of the statute of the International Court of Justice be requested by the Security

. poWlai1.. by the Genera.l Assembly, or by other organs of the United Nations or of the

specialized agencies authorized by the General Assembly so to do.

b4. The French representative hnd interpreted the ~tatute of the International Court

of Justice as empowering a ~tate to submit to that Court a question not in dispute

with another titate. He could not himself agree to such an interpretation as, in his

opinion, only disputes in which at least two ~tatt:ls wer-e concerned could be brought

before the International Court of Justice.

65. Mr. V.J.DE.;) ROIG (Cuba) 5Qid that his delegation would favour deferr1ng the

study of the question of appeals. He agr~ed with the United Kingdom representative

that it should be left to the criminal court its~lf to determine its jurisdiction with

a view to establishing its own cDse-law.

The meeting was suspended at 10.55 a.m, and '!~U~~~ 11,10 a,m.

66. Mr. sOREI~~V (Derunark), proposed that consideration of the question of what. .

remedy should be given to states challdng1ng the jurisdiction of ~he court should

be deferred until such timt:l as a memb~r' of the Oommittee cared to bring it up again,

it being understood that, if it wore not rais~d within the next few days, the

Drafting Sub- Cbmmittee could tnke it up and JIUlke proposals for the consideration

of the Committee. In the l;.ltt~r event it would b<; an :ldvantage if members would

formulate speeific proposals for the b~nefit of the Drafting Sub-Committee.

The Danish reprl!.sentative' s proposal W.'l s adopted.

67. Replying to,tho CHhI~~, Mr. ~ORENSEN (DonmDrk) said h~ believed that the

Committee should proceed with consideration of articles 27, 2u, 29 and 30, in that

order, hnnex II of the Secretary-Gdneralfs memorandum (A/AC.4~/1).

68. The CHAIRMAN, in the absence of objection, rul<:ld accordingly. Consideration

would, of course, be given to any proposa.l for departure from that order of prooedl.U'e.
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69. Mr. ~illNIR (Pakistan) proposed that artiole 27 should consist ot one

paragraph, combining the first alternative to paragraph 1 with paragraph 2~ and

reading: liThe Court shall be competent to judge only individull.ls, whether officials

or constitutionally responsible rulers accused of orimes coming under its juris­

diction". There was no difference in substance between that text and the original

text of the two paragra~h8 he had mentioned. The idea behind his proposal W~6 ·that

the article should state exactly which individuals were responsible and what they

were responsible for.

70. Mr. KERNO (Assistant Seereta~y-Ga~eral) said that article 27 as dratted

covered two probl~s. The first was whether only individuals or also legal entities ­

and in that he would include ~tates - should be judged by the court. That problem

had already been dealt with at the Nuremberg Trial and by the International Law

Commission in its draft Code of Offences against the Pe~ce and Sec?rity of Mankind.!!

Thb second was whether oonstitutionally responsible rulers and officials would be

held criminally responsible. The latte~ category had been included in the

International Law Commission's draft code, article 3 of which laid down that

I'The fact that a person acted .15 Head ot State or as a responsible Government

official does not relieve him from r=sponsibility for committing any of the offences

defined in this Code 'C •
Y It was for the Committee to decide whether that question

should be dealt with both in the code and in the statute or only in the code.

71. Mr. MUl~IR (Pakistan) explained that under the Pakistani legal system the

oategories of persons which [. court had competence to try were definl;ld~ and that his

_intention was that the categories of individuals referred ,to in the first alternative

of paragraph 1 of article 27 snould also be defined.

11 ilcN.4/48 paragraph 5S
Y ill'!, paragraph 59

P 22j
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72. He did not favour judgment of legal entities by the court. Admittedly,

legal entities had been tried by the Nuremberg Tributlal, but that had not been

because they had eeen punishable. He also considered that it might be advisable to

include a specific provision with regard to Heads of States and responsible

government officials siruilar to that in article 3 of the draft Code of offences

elaborated by the International Law Commission.

73" Mr. WYN.I!,;S (Australia) wondered whether it was wille to exclude the possi-

bility of trial of legal entiti8s. The question perhaps depended to some extent

on the system of law to which one was accustomed. Nevertheless, it seem~d that,

if, as might well be, confiscation of property was. one of the penalties prescribed

in the statute, consideration might be given to the possibility of the imposition

of such a penaltj- on a corporatim:, the head of Which, acting on behalf of that.
corporation, had committed a crime; for ~f that person weI'e a man of straw it could

only be through applic~tion of th~ penalty to the corporation th~t the judgment

in~osing such a penalty could be enforcedo The Secretariat in its commentsll
had concentrated largely on the responsibility of states, but he was thinking more

of private institutions. He would bo glad to hear the views of other members

on that point.

74. Mr. de L.1.CHAR..'UER (France) thought that under the national lc.w of the

various countries, punishment of criminal acts committed by legal entities was not

sufficiently crystallized to en~ble it to be incor~rat~d e~sily in international

criminal law. Moreov..:;r, it was difficult to separ3.te the guilt of States from

the guilt of their governments, or to impose penalties on ~tates as such. Hence

at the present stage in the evolution of law, it was pr~ferabl~ to keep to the

question of criminal responsibility of individu:.ls I':lx~lusively.

75. Nevertheless, Q difficulty still remained in regard to actions for drumages.

In France} for example, in u court of law, repr~ssive ~ction involving a sent~nce

would often be accompanied, before the same jUdges, by ~ ~ction for damages brought

by the ~rtie civile and rosulting in the award of oompcns~tion to the injured party,

11 A/J.C., /4-S/l. P.:lrt 11, chapter I, section I, 11 B.
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There might be reason to think that, in the international sphere. the problem or,
damages .wo~ld also arise. In the 'event of the injured parties being content to

demand no more than moral or symbolical reparation, there would be no diffioulty;

but if financial compensation were demmlded, more often than not the resources of the

guilty party would be inadequa.te. A state which ·the agent had represented, and

_which had placed its trust in hi~, would have made itself' liable not in a criminal,

but in a civil way; and it would therefore be desirable to render a State

res:J<)nsible for making good any damage caused by the criminal conduct of its agents.

It would be an anomaly to see a former minister; for example, condemned for a crime

under international law without the injured parties receiVing compensation.

76. Henoe a system might perhaps be adopted under which the Court would judge

only individuals, with the proviso that it could sentence states or other legal

entities to the obligation to make good any damage caused by the criminal acts of

persons representing them.

77. Mr. RDBINSON (Israel) believed that consideration should be given to the

connexion between the question under review and the two categories of crimes over

which it h~d been agreed that the court should have jurisdiction, namely, crimes

under international law and other crimes of international concern)! Where the

latter category was concern.:;d - and he believed that the Australian representative

was thinking mainly of that category - there was a definite problem, since under

certain national systems of law legal entities had no criminal responsibility,

whereas under others they had. In the case of crimes under international law,

it was obvioua that, in addition to the responsibility of the in~ividual, there

was also the colleotive political responsibility of the sta.te. It was difficult

to imngine that in such cases the individual could oommit a crime without the

knowledge and the oo-operation of the state. It was equally ditficult to admit

that such crimes oO~litted by legal entities were not equal~ within the knowledge

of the state, and even committed with its connivance. There thus arose the problem

of dUEl responsibility, the crir.rl.nal rus..onsibility of the individual, and the

pslitical res~nsibilityof the state. Crimea under international law were such

11 Sti'i'DIDary record of he "5th meeting (tl,l.C.48/SR.5), paragraphs 54 and 70.
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important violations of the United Nations Charter that means of dealing with them

would develop within the United Nations; Cha.pters VI and VII of the Charter dealt

with suoh procedures. The Nuremberg and Tokio Tribunals h~d distinguished between

the criminal responsibility of the individual and the political responsibility of

the State, although not without a certain aInO';IDt of difficulty. He ~elleved that

no one present would wish that a. poiiti~al body should be brought before the

international criminal court for trial.

78. The question of partie civile raised by the French representative was a

different problem and was l •.ore a matter of procedure than of principle. The point

had been cov~red in the Secretary-Generalfs memorandum and its conclusions.:!

The Committee, however, was not necessarily bound by those conclusions. If it

decided to introduce a provision covering the point und~r consideration, it would be

necessary to provide not only for a criminal defendant but also for a civil defendant,

which would be the State•.

79. Thus the Committee was faced with three aspects of res~onsibility: political,

criminal and oivil. At that point, however, it was merely concerned with criminal

responsibility, and not with political responsibility and should reserve the que8ti~n

of E2rtie civile and civil responsibility for consideration when the matter of

d.airagos l"~S dGalt with.

SO. '!he CHAIRMAN observed that the question of pnrtie civile wot,.ld come up

for consideration when article 37 of annex 11 to the Secretary-GeneralIs memorandum

was discussed.

81. Mr. hU~IR (Pakistan) said that he had exclud~d legal entities from his

t~xt~ on the ground that all criminal liability was personal. In ~ases or

conspiracy, abettment and the like, a vicarious responsibility presented itself,.and

a man could be punished for what his assoCiat<::6 hiid done, if there had been

agreement on his part to the conimission of the crim~ or uvidence of intention to

com;;,it th'~ crime. The idea of punishing legal entiti(:;5 was foreign to the law of

many countries.

11 A/aC.48/l. Part II, chapter V and annex 11, article 37.
at See paragraph 69 above.
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82, The question of d~,mges was another matter, and wes covered by the draft statuts.

Where it was a question of punishment by imprisonmGnt and the like, however, he

submitted that the first alternative to paragraph 1 of article 27 was preferable;

that was to say, the court should judge only individuals accused of orimes coming

under its jurisdiction, inclusive of those accused of crimes in oases of conspiracy

and the like.

83. 11r~ HOLING (Netherlands) ~~lieved that as internatiunal law had not

advanced sufficiently fc.r to permit of the recognition of the criminality of a state,

it was out of the question to lay down in the statute that the court should judge

~tatas. In his view, it would ~lso be wrong to provide for judgment by the court

of legal entities, in view of the fact that, while the criminality of legal entities

was recognized in certain countries, in others it was not. He would'. therefore,

vote in favour of judgment by the international criminal court of individuals only.

84. Mr. GORDON (United Kingdom) observed that the wholli matter hinged on the

question of responsibility. Co.l.1d an official of a corporation be held liable for acts

of the corporation? The Nurember[ ;ribunal established such a principle. Under

the system of law in the United KingdoUl corporations cculd be prosecut0d for

statutory offbnces and all the officials of a corporation would be held liable unless

they had disassociated themselves from the p~rticular action leading to the prosecution;

alternatively the onus might be on the Crown to prove that the officials had

committed certain acts. If the principle of vicar~ous responsibility was admitted,

there sbemed to be no need to go beyond the provision that the court sqould judge

individuals, and the only pe:nalty imposable on the corporation would be-a monetary

one. H~ also agre~d that the court could not and should not judge states.

85. Mr. de LaCHAEktIhRE (France) recalled that, in an ~arlier stateme~tll
he -had ~ntimated that, up tJ a point, he was in favour of extending the competence

of the court beyond the sphere of individuals to : -:lude the problem of civil damages.

Certain members had then pointed out that article 37 of mmex Il, under which tnird

parties could constitute thenselves partie civile, covered that particu1a~ point.

jJ See paragraphs 74 ano. 75, above.

j'
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Actually, the question was different, namely, whether States or legal entities could

be sentenced and required to make civil restitution for damage caused by the criminal

behaviour of their representatives. ay the terms of article 37, the entire civil

res,Fonsibility for damage would be placed at the door of the individual, thoUgh his

r~sources might be insufficient to make reparation in full.

86. Hence, he urged that the question of civil damages payable by ~tates or legal

entities should be left open.

f:f7. ¥!I'. TARAZI (Syria) said that the French representative was suggesting

that the court should have two types of jurisdiction - a criminal jurisdiction and

a civil jurisdiction. The court ~ould in adqition secondarily be competent to deal

with t.nl;) civil res}lonsibility of a state whose national had been. sentenced on

criminal groundso That would amount to the ext~nsion to international law of the

principle of civil responsibility of third parties, recognized, in particular, in

article 1334 of the Napvleonic Code.

88. That was UIldoubtedly a matter of substance, and not a m~re procedural question.

In municipal law) it. came under the penal code and not under that of criminal

investigation0

. 89. The CHAIRMAN gathered from the remarks oftho French and Syrian represent-

atives that they held the view tL " the vote should only cover the question ot
criminal res ponsibility.

90. Mr, VALDES ROIG (Cuba) .:lsked the Assistant Secretary-General whether,

in spite of the terms of article 27, paragraph 1, it would not be advisable to make.
provision for the case of a State applying to be tried by the court with the object

of using a decision exoner~tin~ it from blnme ~s ~ meRns of defence again~t charges

rode by the international comnn.lnity, That was admittedly an 'Jnusual hypothesis,

though not an impossible one. If such a r~quest were made, would the oourt have to

declare that it had no jurisdiction?

91. Mr. KERNO (Assistant Spcretary~~nerul) said that the Secretariat had always

considered the international criminal court as one which would punish international

crimes; that was l'lhy it had not considered the poii'lt mde by the (' ;'an representative

as to whether'the court might be used in order to clear the repntation ot ~ sta.te.
/!

t
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92. He observed that the amendment presented by the Pakistani representative in its

present wording would exclude private individ~als. As that was obviously not the.
intention, he sugg~6ted that it should be reT-ieed along the lines of article IV of

the Convention on Genocide, which spoke of persons "whether they are constitutivnally

responsible rulers, public officials or private individuals",

, 93, The CHAIRMAN requested the Rupporteur of the Drafting Sub-Gowaittee to

t bear the Assistant Secretary-General's co~nent in mind when drafting article 27.

~ 94. Replying to the CHAIRMAN, :t-h:-. WYNES (Australia) said that he would not
~

~_ press for further consideration of the point he ~~d raised, being prepared to take it

r: up again under article 37 of hnnex II, He was, nevertheless, a little concerned

f by the fact that article 37 only made provision for persons entitled to claim

damages, and not for,parsons liable to pay damages.

95. The CHrlIRY~ said that, as it appeared to be generally agreed to leave the

qu-.:;stion of rcs•.Ionsibility for damages until article 37 was discussed, ht3 would put

to the vote the questivn whether the court should judge individuals only, whether

they were official~ or constitutionally r~sponsible rulers.

An affirmative a~swer to thct question was approved by 11 votes to no'- ) with

Ubstentions.

~rticle 28 of annex II

96. Mr. ~TO~ (United states of America) hoped that the Comrr~ttee would not

vote in favour of article 28, and that it would leave its stipulations for ~.l1clusion .

in future conventions. If the Committee were to take up in d~tail the various

obligations of States listed in thut article, the debate might be prolonged inter­

minably.

97. None the less, the provisions of article 28 appeared perfectly logical. The

court co~d not function unless States did co-operate in the manner suggeE~ed therein,

for ther.~ was no international p)lice force and no international government, His

own inclination at first had been to favour the inclusion of such a provision, but

''-'
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he had come to think that, as in the case of the crimea over which the court should

have jurisdicti.m, it would be. inadvisa.ble to burden the convention with such

difficult, and possibly controversial issues, which might defeat the very purpose

for which the Committee had been conven~d. He would agree that such provi,sions

were a ,sine gua'!!2!! if no other conventions were likely to be drawn up conferring

jurisdiction on the court in respect of specific crimes. How~ver, there was every

likeliho.od that states would nave ,an opportunity in future conventions of agreeing

on the obligations they should undertake in respect of specific crimes, rlnd in that

connexion, he would stress that the obligations to be undertaken might vary according

to the crime. His Govcrnme:mt h ad found that in ~omplicatedmatters such as questions

of extradition and domestic jurisdiction, it was preferable that sp~cific duties

should attach to specific crimea.

98. Mr. GOROON (United.Kingdom) agreed in principle with the United states

representative. On the other hand, if the problem were deferred until other

conventions had been concluded the Oommittee would merely IJe putting off the evil

day; for his delegation believed that it was difficult, if not impossible, to give

praotical effect to the obligations laid down, for example, in sub-paragraph (a).

There ~ere such considerations as when an accused person should be handed over,

whether he was entitled to bail, and so on, matters upon which the head of his

delegation had touched in his opening statements.lI

99. Mr. ROBINSON(Israel) agreed with the Un~ted States repr~sentative, and

ir, part with the United Kingdom representative. He accepted the re~soning of the.
former, whose positivn se~ed to be strengthened by the arguments aavanced by the

latter. It was a prvblem that could be solv~dnot in abstracto, but only in r~lativn

to particular crimes. He lielieved -that the United Kingdom repres\3:. tative had

objected to a theoretical appr~ach to article 28.

100. From the point of view of legal method, it wae questionable whether the matter .

'of searching for, apprehending and handing over an accused person to the court was a

matter of jurisdiotion. In fact, he believed that article 28~ which referred to

thed~ties of States, Would .fall more properly under the chapter on procedure

(Chapter III vf annex 11).

il §ummary-!:cord of the 2nd meeting (~\/.H.C.48/SR.2). paragraphs 8 and 9
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101. )40. de LACHARRIERE (France) did not agree with the views expressed by the

I previous speakers. Article 28 c.)ntained essential provisions which alone enabled the

court to act. W4.thout such means of action, the court would be completely ineffective.

102" Obviously, states would have to renot:":lce part of their sovereignty; but was not

that the way to make progress in the field of international lew? ~~reover, accessi)n

to the Charter of the Unit~d Nations in itself constituted ~n appreciable surrender ot
. sovereignty. Those difficulties did not seem to him to be so very seriou~. The

safeguards with which extradiLlon was sw'rounded wt.,;re due to the need to protect

individuals from justice which was not impartial, which might ba applied to them in

another country, Since the court was free from suspicion of partiality the questi)n

of the right of asyli.~rl and the safeguards conoer.'Iling extradition would not arise.

It should also be remarked that the assistance to be given to the court by States

under article 28 would only be furnished, whan the jurisdiction of the court had

been recognized. What 'WOuld be the use of creating the court if States did not at

the same time agr·.~ to assist it? It definition of that assistance were left to

special conventions the entry into operatim of the court would be postponed indefinitely;

an abstract institution would be created without means of functioning.

103. In his view, article 28 of annex II must of n~cessity be included in the statute

of the cQurt.

104. Mr. LIANG, ~ecretary to the Committee, said that the ~ecretariat had not

thouiht fit to make.any recomn,Emdation as to whether the article in question should

ap?ear in the body of the sta~ute or in a separate oonvention, since that was a

matter of prinoiple. On the other hand, he fe-It tha.t it should appea.r under the

chapter on the jurisdiction of the court, since it dealt with the methods by which the

oourt would acqui!'e .iu't"i.sdic+';.on.. In tl-}at instanr.e; it w-*uld be pertinent to think

in terms of conventions on judicial assistance, for the Oonunittee was c.)ncerned with

jurisdiction ratione personae and with the need for enabling the court to acquire

jurisdiction ove-r an individual through the only machinery available, namely, that ot
the State.
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105. Mr. sOR.I!1-JSEN (DeLlmark) felt that the ques'tion of the proper place for
I

article 26 in the statute should not stand in the wa;y of further discussion on the

subject. He associated himself with the views expressed by the French representative.

It ~uld, indeed, be putting off the evil day if the' Committee failed to face up to

the issue before it. horeover, by failing to do so and by omitting the artiole.. the

Committee WOllld prevent the General Assembly from appreciating all the difficul~ies.

He imagined that States reluctant to accept the obligations in question as part of the

convention setting up the court would also, to some extent, hesitate to do so under

a convention granting jurisdiction in I-espect of a particular crime or crimes. AB

it was eB~ential for the proper functioning of the court that the accused should

be surrendered to it, States parties to a convention on an international criminal

court would have to accept those basic obligations; and, if they were not accepted

under the statute, he believed it would be better to have no court at all and to

leave States to set up ~ h££ tribunals. Ha would, th~refor~, vote for the retention

of article 28.

I

"

of losser importance,

He agreed that

but should be

106. The Comrrdttee might, of course, have to face certain problems

such as that of the judicial guarantees an individual could claim.

an accused person sho~:..d not be handed over by; administrative act,. ,

~titled to the various guarantees existing in different countries, some of which

had been referred to. There was nothing, however, in artiole 28 which would violate
, I

the rights of individuals in that connexiono The further question as to who should

take the individu~l into custody was a technical problem with which the Committee

would have to deal at a later stage. So far as he was concerned, the general

principle of the provisions in article 28 was aoceptable and even neoessary.

107. Mr. WANG (China) supported the Danish re~resentative. It had been agreed

that the jurisdiction of the court would be limited by specific conventions to

certain orimes. He felt, therefore, that governments wo\ud enjoy all the protection

they required, and t~at, consequently; it was not necessary to leave such provisions

as wer~ oontained in article 28 to be prescribed in subsequent.conventions. The

duties laid d9wn there were minimum obligations and, if the formulation of such

duties Were left to futUro and separate conventions, there would be ~ risk of lack ~t

unif.ormity in the methods pre$crihed fo!' assisting the court in the searoh for,

apprehension and handing over of accused persons,
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lOSe Mr. HOLING (Netherlands) oonsidered the issue to be one ot polioYIt

He gathered from the r~~rks of the United states representative that the United

states Government would not be inolined to co-operate in the establishment or an

international criminal cO\;lrt if obligations for Stat~s followed from its establishment.

So far as he (Mr. HOling), could see, those obligations would be confined to the

duties laid down in artiole 28. The Chinese represp~tative thought that states

would be sufficie.ntly protected by the limitation of' the jurisdiotion of the court to

particular crimes laid down in international cOl'lventions.. Th8t conclusion, however,

WllS questionable, because it was possible that a State which wa!} a party to the

statute and which he'd not recognized the jurisdiction of. t~e oourt under some later

oonvention, would be bound to hand over an accused person who was not a national

of that state, and who had not committed the crime within the territory of that St~t~

but who was, none the less, resident t~ore. That was an obligation to whioh States

might take objection.

109. The aim w~s to set up an international criminal'court and, in ord~r to do so

as successfully as possible it would be wise not to burden States participating

in a convention setting up the court, with such oblig&tions. He, therefore,

~upp ted the Unit~d states representative.

no. Mr. MAKTOS (United States of America) explained that h~ had not wished to

imply that his Government would not undertak~ obligations. The question was whether

it wished to undertake obliga1~ions Which were incompatible with domestic procedures.

When a gov~rnment rais~d serious objections to the acceptance ot those duties, it

did not do so because it obj~cted to the obligations as such. Its main- concern

was that the court should bb ~stQblished under the best possible conditions.

-111. ~~v PINEYRJ CHAIN (Uruguay) considered the provisions of article 28 to

be fundamentaJ.. An international court on which states' failed to conter the

political power essential to its functioning W£lS unthinkable. The creation of the

court would involve an inevitable surrender of sovereienty, but any developnent ot
international law entailed the sacr~fice of some aspects of State sovereignty. A

gener,1l provision reproducing th~ substance ot the principles laid do'Wll in article

28 should be included both in the statute itself and in later conventions conferring

"
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It would prescribe thd miniwQm )bligo.tions which States

take upon them601v0s in order to t:w:ble the court to try and convict, If the

88 left it to lct,e:r conventions to provide the court with YneClflS of

apprehending the accused 2nd of se~ing tho.t its 50ntence W2S carried out, the

solution of the; probL:Jffi would merely be post;)ontA.

conventions would encounter the same difficulti8s,

The persons who frjmed the

The statute of th~ court

itself ought therefore to lay down the limi tJ.tbns to their 80vbreignty which the

.states were to 2.ccept,

112. The beginning of o.rticl'J 2CJ might pL;rh2ps b,; amend,:d in the follovJing IT'.2nDer to

tnke into DCcount certain COOOflents which had been lllilde:

liThe StD tes parties to this Convention, which n::~c)J-mi_~? the ,;urisdicti::m
of t_h,::._OOl~rt! undertiikEi: ••. 11

113. Such a provision would on the one hell.i ernr)h".:.sizlj th2.t 2.CC8ptance of th8 ru10s

of article 28 WelS subject to recognition of the jurisdiction of the court, and on

the other ensure that conventions conc1ud0d later would be uniform on that point.

lJJ-I-o . Hr. LIANG, Secretary to the Committ<.;e, referred to the appn::hensions th=.t

had been expressed with regard to the manner in which the accused might be appre­

hended ond handed OV8r to the court and stat0d th.:J.t, when drafting 5ub-pur2graph (a)

o~ artiole 23) the Secretariat hndhad in mind that the search for and the

apprehension of Clccused persons should be carried out in Clccordu.nce with the municip-:;l

law of the country concerned. That, incidentally, was the implication in tre;aties

on judicial assistance.

115. The CHh.IRMAN onquired whether tho Committee .......ish8d to vote on the United

States suggdstion th3t article 28 should be deletdd.

116. ~tr. FDBINSON (Israel) proposed that the vote should be deferred until

the followi.ng m\..,eting, when he hoped to submit 0. L;xt which might satisfy both those

who favoured the retention of article 28 and thos0 who souf~t its deletion.
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117. The CHAIR!'lAN said that, if there was no objection the procedure proposed
by the Israeli representative would be followed.

118. Mr. KHO~ROVANI (Iran) felt it desirable that the United states
representative should answer the objections raised by several speakers tu his
suggestion.

119. Mr. MAKTOS (United states ?f America) said that he agreed with the French
representative that States should ~hange their legislation if they agreed to und~r­

take obligations requiring such modification, None the less, he felt that the
obligations would be easier of acceptance under subsequer.t conventions. The point
had also been made that a state objecting to such obligations under a convention on
an international criminal court wOuld also object to them in a subsequent c)nventi~n.
On that score, he would distinguish between the indefinite duties laid down in
article 28 and the more specific obligations that would be included in a convention
conferring jurisdiction on the oourt in respect of a specific crime. As to'the
Chinese representativers point that a State would be sufficiently protected if given
the opportunitJ of adhering to a future convention which conferred jurisdiction on
the court in reSpect of particular crimes, he submittod that many states would be
reluctant to ratify the present and future conventions if they contained something
which required clarification. As to luck of uniformity, prooedures with regard to
surronder of an accused already differ considerably from country to country•.
He hop\"d that the text which the Israeli representative was to propose would secure
general acceptance.

fj

I

120. At the requiJst of Mr. SORENSEN (Denmark), Mr. ROBINOON (Israel) r~Oi.d out a.
text, sugee~ted by his colleague, the Attorney-General of Israel, the substance of .
which was whet he intended to propoee, though the wording might not be perfect. /
It readl f

"The court shall have jurisdiction to issue warrants of arrest againstpereons a.roused before or convicted by the court. Such warrants
Bhal~ be executed by States parties to a convention whioh confers uponthe court any partic~r jurisdiction in such a manner as such· conventionmay dE:ltermine."

The meeting rose at 1 p.m.

~---------------




