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CHAPTER II OF #NNEY IX TO THR SECRETARY-GEMERAL'S »EMORANDUIM {contine-d)
(4/4C48/1)

Article 24

1. The CH.IRMAN requesiad the Conmliltee to conlinuve its discussicn on Lthe
Jjurisdiction to be'giVan to an International oviwinal court, basing its deliber-
ations on article 24 of the preliminary draft of a statute for an international
criminal court as containeh in annex I1 to the Secretary-General!s memorandum
(A/aC48/1).

2, ¥r. ROLING (Netherlands) sald that the scope of the jurisdiction te

be given to an internztional criminal court was an important matter. The court's
functions would be a decisive consideration when it ceme to discussing the organ
to be set up to carry them out. Once tﬁose functions and the structurc of

the organ were known, the method by which the latter could be established would

be easy to decide,

3. His observations would be personal, although he would endeavour to
develop a point of viaw that he expected to bs shared by the Netherlands
Government which, by vszson of the very lata receipt of the Secrstary~Ceneralte

memorandun (./AC,43/1), had found it impossible to consider the matter.

4e The Coumitiee was not the first tc be called upon to make proposals on

the subject of international criminal jurisdiction. It would be rememberad thut
in 1920 Cermittes of Jurists, when drafting the Statute of the Permanent Court
of International Justice, had reconmended that that Court should be "compaternt
to try crimes censtiiuting a brench of internztionel public order or against

the universal law of nutions! and that that recoumendation had been rejected

by the .ssanbly of the League of Nations on the ground that there was "nct yol

" any international penal law recognized by all nations".l)

¢

et

1) Manley Q. Hudson, The Permanent Court ~¢ International Justice, ".v
1»91&3, p. 85,
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5+ That argument could no longer be upheld, for an international ¢riminal

law did now in fact exist. Such law had been formylated in the Nuremberg and
Tokio Charters, and had heen applied in judgments, even involving penalty of
death and loss of liberty. It had been wanimously confiymed by the United
Nations and the International Law Commission, too, had just produced a further
formulation of it. Last, bul not least, it had been recognized in international
instruments és, for example, the Convention Relating to the Status of Refugees
signed at Geneva by thirteen States on 25 July, 1951, Thus, without apy doubt
there now existed rules of international eriminal law binding on individuals,
The individual had entered into the realm of international law and had thus
acquired international rights and international duties, even duties which,
according to the Niirnberg judgment, "transcended the national obligations of
obedience imposed by the individual State'.)’ It might be difficult to define
such duties and to indicate precisely where the mere violation of a duty became
a criminal act; none the less, it could not be denied that international crimes
did exist.,

6. It could be asked whether international criminal law implied-the existence
of international criminal jurisdiction. In the event of an individual com-
mitting an international crime, such as the crime of genocide, it had been
said that the offender's government should deal with him. The real problem
arose when govermment officials comaitted intesmational crimes in the execu-
tion of government policy. In that case, the naticnal courts were powerless.
If such persons were to be brought to trial -~ and he emphasized the hypothesis -
that could only be done in an intermational court having jurisdiction over
such crimes, The question w2s; whether it was desirable to have intemational
Jurisdiciion in respect of crimes committed or aided and abetted by govern=-
ments of sovereign nations. Such a jurisdiction would not be witiiout its
dangers. Under prevailing conditions, the dispensing of internztional justice

would at times be destructive, In the cause of world peace it would not

1) Trial of the major War Criminals before the Intermational Military
Tribunal (Nuremberg, Germany, 1947), p. 223.
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always he possible to apply strict laws of justice, because for Justice to be
done a disastrous war might have to be fought. Confronted by a choice between
justice and peace, the world would sometimes be bound to prefer peace, and it
was not without reason that the prime purpose of ths United Nations was the
maintenance of international peace and sscurity. In the establishment of an
international criminal couft, therefore, it would be necessary to subordinate
the execution of international criminal justice to political expedicncy; and
that was one of the reasons for which several governments justifiably felt

-hisgivings about international criminal jurisdiction.

7. There were, however, other reasons for such misgivings, It was fortunately
true thatmsny governments felt themselves bound by the rule of international
law, including the rule of international criminal law. /Any such readiness,
however, on the part of a government to live up to the standards of international
law was not at all the same thing as readiness to have its international
actions judged by others., Many such governments took the view that they.alone
were entitled to decide what was required by the rules of intermational law,

The reluctance then of many governments at the present jun~ture o régognize
international criminal jurisdiction was due to a feeling that those who would
be called upon to administer international jurisdiction might not be guided by
the principles of international justice alone., It was open in question whether
those natlons which were prepared to abide honestly by the laws oi intemational
justicé would be willing to, leave representatives of o’ her nations, even if
they were independent Judges, to decide whether their . temational policy had
been in conformity with the frequently #ague rules of ir.ternatioral law. Such
reluctance on their part did not imply any lack of faith in justice, but rather
a lack of falth in man, The existence of such mistrust had to be faced, and
the only conclusion seemed to be that, for the time being at least, a judgnent
by an international criminal court would only be valid provided its jurisdiction
was freely accepted by the State whose national was to be tried, He thus
endorsed the conclusion of the United St-~tes representative and supported his
suggestions concerning article 2h.l) Conventioris giving jurisdiction to the

1) Sumary Record of the 2nd meeting, parzgraph 36. '
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court wight be drawn up with regard to certain types of crimes and with regard
i relations with other States specifically mentioned, and there could also be

zd hos instruments covering one specific case. .

s Was ﬁot quite clear as to the point of view taken by the Secretariat om
<+ subject. According to the Seerctary-General!'s memorandun (A/AC.48/1) it~
i.0o bhat same organ of the United Nations, be it the Security Council or .
oeoral Assembly, or both; could decide that a case should be brought before
.;ﬂrﬁ'as soon as the latter was established, Article 28, in annex II tc the
Gwecontviun lald down the obligations of the Contracting Parties with regard‘to the
a-iing over of Accused persons, thé\assistance to be given to the court and the
.- prchension of persons who had been sentenced. Incidentally, that seemed to
pre-suppose a trial by default, There was no prsvision; however, for limiting
the jurisdiction of the court tc notionals of States which had recognized the
gurisdiction of the court. A4 provision of that nature was, in his opinior,
_aencasiey, as had bieu suggested by the United States representative; at' the

previone eetlag Cparagyaph 52).

9. huks were le observations on the scope of the Court's jurisdiction. He
hoped to give an affirmative opinien later on the question of whether such
Mmited jurdsdic.ion would justify the creation of an international criminal

court,

0. ¥r, LIsNG, Secretar; to the Cemmittee, stated that the Secreéaryhﬁeneral's
semorandam, in accordance with the directives of the General /issembly, was only
invended to provide a survey of the problem and a presentation of the various
possib.litdes, in its elaboration the study entitled "Historical Survey of

the (uestion of Internztional Cfiminal Jurisdiction" (../CN.4/7/Rev.l) had
sarved as a basic docwment. It had never been the éecretary-General's.intention
v take up a position in the sense of recammending particular methods and
procedures. He {the Secretary) believed that the Netherlands representative

had raised the guestica of the manner in which States would become bound in
respect of any one of the provisions of the statute. In his view, tl.e answer
was to be found in the articles themselves, and particularly in article 24 of
the draft,
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11. #ir. ROBINSON (Israel) believed that at least two delegations present
had agreed as to the jurisdiction to be given to the international penal court,
upon the method of conferring jurisdiction on the cour;,, upon Yhe type of cases
over which it should Lave jurisdiction and upon the exclusion from article 24

of the draft Statute of the words "crimes under international law",

12, Apart from & small matter of formmulation, there would be no argument
on the question of msthod.

}3. Turning to the pfoblan of the types of cases which might be submitted

to the jurisdiction. of the court, he recalled the emphasis placed by the French
and United States delegations on minor international crimes amcng which were
piracy, the slave trade, the traffic in women and children and the like, and
on the right of States to surrender offenders to the court, thus enabling the
latter to try personé accused of violations of national law that had certain
internavional implications, Hls delegation was opposed to that sort of juris-
dgiction because, first, the need for it had not been demonstrated; second, it
would make the choice of judges impossible; third, it was completely outside
the field of activity of the United Wations; and lastly, it conflicted with the
terms of reference of the United Nations organs which had dealt with or were
still dealing with the problem,

i4. There was no guarantee that those sc-called winor international crimes
would be suppressed by the establishment of an international court with juris-
diction in that field, Such crimes, which could not in any way be regarded
legally as international, had been the concern of various govermmental and
inter-governnental bodles, and a high degree of intemational co~operation
had been d-reloped between the police of various States for thelr prevention
and repression. So far as he knew, it had never been claimed that the
campaign against such offences was rendered more difficult by the absence

of an international ¢ riminal jurisdiction, or that its establishment would

be effective in their suppression. Until evidence was adduced in support

of such claims, such ideas might Justifiably be regarded as purely apeculative.
" While in the realm of speculétion, he, too, might clain thav the trial of
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snugglers or forgers before an international tribural would heighten thsir
prestige and at thc came time lower that of the court.

15, Consideration had to be given to the effect of any such procedure on human
gsociety, and especially on the young, and it wes not difficult %o imagine the
roaction of educators and psychologists who already had sufficient cause for
concern about the influemcs of ciiminal tribunals at natioral level on the
impressionable minds of children and adolescents, '

16, He could envisage even greater dangér in giving States the unlimited
right to refer to the court cases which they themeelves for reasans of
expedicncy did not wish to try. It was gquestionable whether States, if left
full discrsticn in the mat"t.er of exbediency would pay sufficient attenticn to
the interests of the international community Ner could it be knmown a priori
that what was inexpedient for a State would not also be inexpedient {5» the court,
In fact, the probability was that it might be much more inexpedient for the
court than for a national tribunal to try certain cases. To transform an
international penal court into a cloaca maxima would, to say the least of it,
be a disservice to the cause of intermnaticnal crlminal Jurisdiction, What
was more, there was no evlidence that States would desire to rid themselves of

unpleasant cases and to transfer them to the international penal court,

17. In his view, it would not be possible to constitute an interational

penal court that would be gualified to try those minor international crimes.

The latter had one thing in camacn, namely, that they were well defined and

that penalties were provided for them by national legislationg, It would £
thus be reasonabls to expect that, if they were brought befors-the international
penal. court, the judges on the beuch should be thoroughly familiar with national
eriminal lzw, and consequently that there should be as many judges with a
knowledgs of the indivi;iual national c¢riminal laws as there were States con-
ferring jurisdiction on the court. Every new accession to the convention

would necessitate the appointment of a new judge, and the notion cof judges
appointed on an ad hoc basis was hardly compatible with the basic conception of
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international eriminal Juri edi;:ti.on. Moreover, only one of the judges would
have the necessary knowledge of the particular national law applicable to a |
particular case, and there would thersefore be a risk that he wauld be over-
ruled by the others, Admittedly, knowledge of the law was not the only requi-
elte, but a judge without such knowledge would be no Judge at all,

18, One of the most important implications of that sort of competence.would
be the absence of any criterion for the election of judges. The Secretary-
General'!s memorandum and its annexes had devoted considerable attention to the
quolifications of judgee, and rightly so, but those qualifications could only
be esteblished in the courts dealing with a particular branch of law. The

Se cretary-General had found some di:fficulty in arriving at a fair balance
between experts in international law and experts in penal law., 1f Jurisdiction
were conferred upon the court in ma.tteré of naticnal legiskation, there would
be no criterion by which to assess the qualifications of judges., Consequently,
it was obvious that no court with a competent body of judges could be
constituted,

19. Turning to the question of the relation between a court with such
Jurisdiction and the United Nations, he pointed ocut that the latter did not
have wnliwited cempetence. Admittedly, the competence of the United Nations
vas stated in broad terms in the Charter, and the general tendency was to
favour the broadest possible ipterpretation.. Yet how could it be clalmed that
it was within the jurisdiction of the United Nations to repress crimes in
States, Members or non-nanbers, and to create for that purpose an international
penal court? The Social Cozmnission of the Economic and Social Council had
recently convened a meeting of expsrts to discuss on broad lines the social
problens of the prevention of criminality, and the International. Society of
Criminology had bzen granted consultative status by the Council, But the
establiéhment of an international criminal court was a far cry from the
innocent exercise of meditations on the subject of the prevention of crininality.

20, 48 to his fourth argument against granting jurisdiction over minor
intemational ecrimes, perusal of the records would bear out his contention that
such jurisdiction had never been contenplated by the General ..ssaably. At its
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third session, the latter had under its resolution 260 B(III) of 9 December 1948,
invited the Intemational Law Commission "to study the desirability and possi-
bility of establishing an international judicial organ for thé trial of persons
charged with genocide or other crimes, over which jurisdiction will be conferred
upon .that organ by intemational conventiona%. It would bt -ecalled that while

. the two rapporteurs appointed by the Camwnizslon had come to diametrically
oppoded conclusions with regard to the task entrusted to thew, they had never-
theless agreed on the interpretvaiivii ou Ulc words "other crimes" as used in
the resolution. Mr. Alfaro, one of the rapporteurs, had said "It seems right
to assume that .... the General .ssenbly had in mind those (crimes) which are
the subject matter of the Charter of the Nurnberg Tribunal and its judgment,
as well as those liable to be defined in a code of offences against the peace
and security of mankind. The formulation of such principles and ths drafting
of such a code were entrusted to the Intermational Law Commission by resoluticn
177 (II) of 21 November 1947. The inference is that the General .ssembly had
in mind, besides genocide, the crimes dealt with by the Nurnberg Tribunal and
its judgnent, to wlt: crimes apgainst peace; war crimes; crimes against
huranity". (./CN.4/15 page 3).

2. Mr. Sandstrdm, the other rapportcur, had agreed with that interpretation of
the temm "other orimes®, and in his report had gaid "... it may first be stated '
that after the experiences of mankind during the two world wars of this century,
there undoubtedly is an urgent desire for such a jurisdiction., Few things could
better satisefy the couumon craving for justice". (./CN.4/20, page 9). There was
not the aligh.test doub. that the reference was to those responsible for the two

world wars,

22, According to the suwimary records of the second session of the International
Law Comiuzgsion 1 » that concept had been unanimously supported by all its members.
In his original plan for an international penal court, Mr.-.ilfaro had included
the crimes which were now under consideration, but had withdrawn his proposals
in that connexion after the declaration of HMr. Hudaonz) of the f‘indings of the

15 l.:; CNQA/SRQM to l‘l}a

2) ./CN.b/SR.42.
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. Harvard Research in International Law of which he was the Director, that neither
piracy, slave trade, traffic in women, traffic in narcotics, counterfeiting,
obscene publications or damage to submarine cables wers intermnational criizes, and
that an !nternational juﬂsdic'cion in respect thereof was therefore not called for.
It would also be noted that there was no mention of conferring such jurisdiction
upon the court in the report of the second session of the Intermational Law
Coxrmissionl) or in the debateaz) or report3 ) of the Sixth Camittee at the fifth
session of the General Assembly, or in General Asseubly resoluticn 489(V) Thus
any attempt to include crimes punishable under national law would be a flagrant
.violation of the present Coumittee's terms of reference, a break in the continuity
of the United Nations! efforts and a distortion of the original aims and purposes
of international criminal jurisdiction.

23. It was for those reasons that his delegation fimnly opposed such Jurisdiction
being conferred upon the international penal court, If after London, NUurmberg
and Tokyo an international court was set up to deal with forgers and suugglers,

the words of Horace would come trus, parturiunt wontes, nascitur ridiculus iws.

Zhs  As to the notion of "erimes under intemational law", and the suggestion
that that category of erimes should be deleted from article 24 of the draft
statute because of its lack of precision, he would submit that that contention
was scarcely jJustifiec. Existing international penal law took four different
forws: customary intemational 2riminal law; international criminal law by
convention; leading decisions of authorative tribunals; and the teaching of
the most highly qualified publicists.

25, To begin with, the International Military Tribunal of NUrnberg had ruled
that :

"The éﬁondon?’ Charter is not an arbitrary exercisec of power on the
part \.i‘ victorious natione bat in the view of the tribunal . .. it is the

1) 4/1316, paragraphs 128 to 145

2) Official Recorde of the General Assembly, fifth session. Sixth Coumittee,
240th to 246%h meetings.

3) /1639, paragraphs 35 to 43.
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expression of international law existing at the time of its cr~3ﬁon ;3 and
to that extent is itself a contribution to intcrnational law",
-26, The refersnce there was to three grave crimes: criues against peace, war
crimes and crimes against humanity, .ilthough that matter was still a cisputed
issus, thoss who had concluded that thers was no custamary intermational criminal
law should ask themselves whether any other institution of international law could
be considered tc be completely beyond dispute. Even such age-long institut’.ions
as privileges and immunities for the diplonatic corps were still open to variations
in cpplication and interpretation., With the addition of the two judg'ments of
Ntmbosrg and Tokio, the argunent that customary intermnaidonal penal law did exist
becane even s tronger. It would.not be surprising to hear it said that crindinal
law could be customary law, in other words, unwritten law, In fact, the whole
of public international law was based on custai, a phenomenon coukion to all prind-
tive societies, both nitional and international. Students of camparative law
would know that only ten years previously a few of the Ss.iss cantons had still no
ceriuinal code., That had not meant that it had not been possible to commit crimes
in those cantons, or that crimes had not been repressed there., .iccording to high

authority, those cantons had got along very well without a written criminal coce,

27. International penal law was alsc ensl';ri.ned in treaties, although such written
law ¢id not necessarily mean that it was new law, as was illustrated by the case

of genocide, Besides the Conveation on Genocide, the four Geneva Conventions of
August 12, 1949 also conteined norms of intemational penal law for war-time; and
although no ment,ion was made in the latter of international criminal jurisdiction
that possibility was not excluded., 1In fact, the Rapporteur had made the following
comiaent: "The dlplomatic conference is not here to work ovut intamational penal
law, Bodies far more competeat thau we are hove tried to do it for years®, (Final
Recurd of the Diplomatic Cénference of Geneva, voluue II ~ B, page lL5) )

28, Finally, since intermational law was in the process of rapid development
the opinions of renowned publicists, to which reference was made in article 38
1) The Trial of the major War Crininals before the Intemational Military

Tribunal (NUmberg, January 1947), p. 218
2) Published by the International Cormittee of the Red Cross, Geneva, 1949.
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of the Statute of the International Court of Justice, carr.«.: great weight, If
that was true with regard to individual publicists, it was all the more so with
regard to the collective wisdom of an eminent group of such publicists as the
members of the International Law Ccmmission which had only recently produced a
draft Code of Offences against the Peace and Securlty of Meniind)

» which was .
roughly speaking a restatament of the existing custoumary intemational penal law,

29, It would seem, therefore, to be an exaggeration to claim that thers were no
"erimes uhder international law¥, JSuch criwes did exist, and they alone should
be the concern of an intsemmational penal court, It was alsc obvious that no such
Jurisdietion could be conferred upon the court without the agreement of sovereign
States, and the latter should therefore be free to define such crimes in the con-
ventions which they'c?ncluded.

30, a8 he had alreacy stated, his delegation accepted the basic principle that
the court shoulu receive its competence from future conventions - as was implied
in General Assembly resolution 260 B (III) -, and was not unaware of the grave
implications of such a solution which, nevertheless, under prevailing conditions
might prove to be the best way .ut of a serious difficulty. That raised the .
immeéiata question of whether a gpecial convention granting jurisciction to the
court was necessary in the case of genocide, The c¢rime of genocide was expressly
mentioned in General issembly resolutions 260 B (III) and 489‘(v). It would
therefore seem appropriate te invroduce into the convention on the creation of
an international criminal court some clause conferring juriadiction in respect

of the crime of genocide, Subject o that reservetion, his delegation would
favour the folluwing competence clause: "The Gourt shail have jurisdiction over
crimes under intemational law for the Judguent of whiich the court has been given
Jurisdiction by conventions to whicih the Stutes acceding to this convention are

likewise parties."

———

l) . :l/CNalb/l&Bn Chapter .::; 1]
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31. Mr, MUNIR (Pakistan) sald that as he had only received %he Secretary-
General!s nenorandun the day before the opening of the Committee!s session, he
had not sent it to his Government, because it would not have had time to examine
it and send him instructions before the close of the session. He would therefore
speak and put forward proposals in his personal capacity.

32. Article 24, as it stouod, would invest the court with jurisdiction over
all offences under intemational law and over certain offences uncer national
law. The first paragraph, dealing with crimes under international law, had

to be read together with paragraphs 1(a) and 1(b) of article 30. Read together
those texts implied that the court would be competent to deal with all offences
under intennatibnal law, and that the applicable rules of international law would
be developed from conventions and inte.national custom. One group of offences
enuwserated in the draft Code of Offences against the Peace and Security of
Mankind preparec by the Intemmational Law Commission was Y"acts in violation

of the laws or customs of wart (./CN,4/l8, page 40). That appeared to him to
be a confession that it was impossible to qualify all offences unuer inter-
national law, Thus, if all such offences were punishable by the court it
onuld be necessary to apply intemmational use and custon to particular cases.
However, that would make the convention'éstablishing the court less acceptable
to States. He therefore supported suggestions of the United States represen-~
tative concerning article 24 but he woula propose the following amendment:

"The Court shall have Jjurisdiction %c try persons charged with

genoclde or other crimes over which jurisdiction may be conferred on
it by conventions to which the States acceding to this Convention
are likewise parties."

33. He madez that suggestion because it was clear from the first paragraph
of the preauble to General .sseubly resolution 489 (V) that 1t Jid not intend
to confer jurisuiction on the cuurt in respect of 2ll offences under inter-

national law, as the International Law C-ranission hzd been invited "to study
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the deéirability and possibility of establishing an intermational judiclal organ
for the trial of persons charged with ge‘mocide'or other crime8 over which juris-
diction will be conferred upon that organ by international conventions”, It
would be seen that article 24 in its existing form went beyohd the intention of
the General ..ssembly, and hence beyond the Compittee's temms nf reference., i1l
that the General \ssembly expected of the Committee was that it should make it
possible for the General ..sgembly to take a final decieion on the recomendations
of the International Law Commission, whose terms of reference had been limited
by resolution 260 B (III).

34, He had definite instructions from his Govermment, as tc the inclusion €f
a specific reference to genocide, which his Government still regarded as &
live issue., One advantage of its inclusion would be that the court could begin
to functionvwithout delay.

35. _ hrs KERNO (assistant Secretary-General) said the Commitee might consider
whether it would n¥t be advisable to aveid drafting decisions in plenary mesting,
but to lcave them t§ the Rapporteur and perhaps, a drafting sub-ciamittee, The
Committeec!s work might be facilitated if it were to take decisions on questions
of principle enly; for inatance, in the case of article 24, on the principle of
vhether jurisdiction should be conferred by the convention establishing the

court or by subseguent conventions; or again as to the types of crimes to be
specified in the statute,

i4

36. The CHAIRMAN observed that after considerable discussion, the Comittee
wag reaching the point when principles began to emerge and the suggestions on
article 24 begain to take shape, particularly in the Pakistani amendment, He
recalled that the United States representative had not presented a formal proposal,
He would therefure proceed on the assumption that, after a discussiun of that
amendment, formal action should be taken upon it, but that the vote zuld We
provisional,
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37, ure LIGNG, Secretary to the Comilttee, refe.rred again to the
Netherlands representative's question as to the manner in which States would
bind themselves to accept the jurisdictidn of the court. That, he submittad,
could be done by the insertion of a provision Yr provisions in the formal
clauses of the convention; or a similar procedure might be followed tb that
employed when the Statute of the Permanent Court Yf International Justice had
been adopted, namely, that States should accept the jurisdiction of the court
by signing and ratifying a prétocol of signaturs of the stasute.)  in the
case of the Internativnal Court of Justice the situation had been diZferent,
as the Statute uf the Court formed part of the Charter of the United Natiuns
(irticle 92).

38. Turning to the question of the place of the crime of genoclide in

article 24, which had been raised by the representatives of Demmark, Pakistan

and the United States of /imerica, he felt that as genocide was regarded as a erime
under intemational law, it should be regarded as falling under paragraph (1)

and not under paragraph {3), ' )

39. Mr, de L;C&LRRIERE (France) submitted that the particular case of
genocide should not raise any difficulties, If the Committee maintained the
provisions of the Secretary-Gencral's preliminary draft concerning the juris-
diction of the court, genocide would be @vered by the expression "crimes
under international law" which appearea in paragraph (1) of article 24, If,
&n the other hand, the Committee decided that the court's jurisdiction would
be solely determined by conventions, the Cohvention on Genocide would be
referred to ipso facto.

(1) Protocol of signature of the Statute of the Permanent Court of
International Justice; Hudson, International Legislation, Vol.I,
P. 528 and seq.



.n../.‘xC . hB/SR cl;
page 17.

40. That Convention, in éhe draft which the Committec proposed to formulate,
would occupy a prominent place as representing the intemmational community's
initial effort to define crimss under internatidnal law, However, since the
jurisdiction of the futurc court should not be limited to genocide alone, it
would be wrong to give that crime prafereniial treatment, as it were, by
oxpressly mentioning it., The possibility of prOgregsively extending the
court's jurisdiction should remain intact, genocide despite its importance

being only a2 particular cese,

41, It would be prematurc f&r the time Leinr to take a position on the

texts of the articles. .ll that should be d ane at plenary meelings was to
establish certain p. .neciples, which would tagn be elaborated by a sub-committee
or the Rapporteur., The Coumittee seemcd w0 be unanimom~ly in favour of the
' principle that the jurisdiction 6f the Court should be determined on the

basis of conventions, That, he submitted, wzs ocne of the principles which

the proposed Sub-Committee should take as a guiding line.

42, part fran that first directive, it would also be desira@le to settle
the question whether the conventions concernud would deal solely with major
crimes under international law, or could be extended to minor offences such
as counterfeiting, smuggling and slave trading. The Committee should take

a deeision on that point,

43, It would also he necessary to decide whether; the offence having been
conmitted, the jurisdiction of the Court could be based on an arrangement
provided for in = previous agreement betweenr two States, He himself accepted
the Danish representative's suggestions on that point,l) and would be inclined

Lo give an affirmative reply.

L+ Further, the Committee would have to considér whether u State coxuld
renounce its jurisdiction unilaterally, The question was whether a Stzte could
be permitted to withdraw jurisdiction from its own courts and bring a crime

under international law before the court for trial and punishment,

1) Summary Record of the 3rd meeting, paragraph 55,
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L5, Those were the points which the Committee must settle before a sub-committee

could start to draft the relevant articles.

LG, Mr, KHOSROVANI (Iran) thought that the court!s jurisdiction should be so
determined as to enable it to try a wide range of crimes in respect of’which
jurisdiction was conferred upon it by international conventions. In general,

he supported the Pakistani amendment, although he rersarded it preferable to

omit any reference to genocidé in the convention establishing the court, the
Convention on Genocide having been drafted and adopted to meet special
circumsﬁancés. It had to be remembered that if that Convention had not provided
for dual jurisdiction in article VI, it might well not have been ratified by so
niany governments, He considered it unlikély that all governments which accepted
that 5rticle, vould be prepared to renounce the jurlsdiction of their national
courts in favour of the international court, In his opinion, therefore, article

2l should be couched in broad terms,

47, The CHAIRMAN, surmarizing the discussion, said that the problem now
to be settled was whether specific crimes should be mentioned in article 24.

¢

3

The meeting was suspended at 11.15 a.m. and was resumed at 11,30 a.m,

L8, The CHAIRMAN proposed that a small drafting sube-cormittee be set up to
deal with any drafting problems that might arise, The_sub-committee would consist
of the Rapportour and hinmself ex officio, and the represcntative of France, the
Netherlands and Israel, under the chairmanship of the Rapporteur.

49, - Mp. PINEYRO CHAIN (Uruguay) said that th¢ presence of the United States

representative in the sub-committee would be most valuable,

50, Mr. AMADO (Brazil) agreed with the representative of Uruguay. Nor should
the valuable participation of Mr, Maktos prevent the Chairman from staying on the
sub-committes as well.

51, The CHAIRMAN said thot it would be undesirable to have two reprasentatives
of tho United States of America in the sub-committea. Moreover, he worked closely
with Mr, Maktos, so it was roally unnscessarv. '
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52, Mr. AMADO (Brazil) thought that it would be premature to set up a real
drafting committee. It was tho practicc in the United Nations to appoint a
drafting committee when clear decisions on principle had been adopted in plenary
mecting., Agresment on principles, however, had not yet been recched. If, on the
other hand, the proposed sub-committee were instructed to subnit & co-ordinated
swamary of the views of its own members, thus climinating a number of difficulties,

he would have no objection to it being appointed.

53, The CHAIRMAN said that the rcason for his proposal was that the
Cormittee would have to doclde in principle on proposals made by the various
ropresentatives, such as that clready made by the Pakistani rgprcséntative. The
drafting group would heve the task of expressing all principles decided upon in
longuage thet the majority in the Committee agreed upon; in other words the
drafting group would be solcly a committee on styls,'and would in no way attempt
to guide the deliberations or influence the decisions of the Cormittee.

54 Mr. AMADO (Brazil) did not think thet tho text of the Pekistani
répresentativa's amendment should be put to the vote bofore it had buen thoroughly
discﬁssed. It containcd an express reference to genocide, whercas neither the
Seeretary-General's preliminary draeft nor the proposcl of the United Statos
represcntative conteined any such reference, He himscelf considerced that the crime

in question was zlready covered by the words "crimes under international Lawi,

He polnted out that the representative of Isracl had strongly criticized the
French delegationts proposal to give the court jurisdiction over minor offences

under international low.

55« The CHAIAMAN said that there was still some misapprehension as to the
purpose of his proposél to sct up o drafting sub-coimittec to oxprese in approprizte
language the decisions recched by the Comaitiee, If the Conmittoe was unehle to
agroe on anyth” ., there would be nothiﬁg for th. sube~nommittee to do.

she Chairmonls proposal was uneninously adc ted,
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56, Mpr, PINSYRO CHoIN (Uruguay) considered the exis. ¢ of an international
criadnal Iow o b e fa.t Leyond dispute. Crimes under = law should be
wnished by the inturnational community, exercizing ite ;nitiv pow:rs, The
1:gal principles foliowed by the Nirnberg Tribun~® had ... ar oved by the
Gcnﬁrnl sesrbly, and had just boon forrr lated b ue.Int.r: bicnel Law Comnission

in the draft Code of Offounces ageinst the Feacce ‘scuriivy of Mankind, The
Lsioblishnnt of on iatsrn tionnl criminal court wo  horefore an inescapable end
urge . b onood sedty,
57. ‘“hen classifying ceiis w lir in onctionzl lew, on: could include, in 2
first cats ory, all thoe: affwctine the fundemuntal intorests of internctional
society as‘a lezal entity, nan.ly, crim-s zpoinst peace, war crimes and crimes
ageinst humanity. In th. cocond cate or” ceuld cone the other of fences deseribed
by provious speck.rs as :inor offir2es under int.rn.tional law. Of the latter,
scie were locilized, otners wire cobt., Frimarily, they wore violations of the
rignts of the Status concornad, btn»% they alsc had an 1nt=rngtlon“* aspect which,
in certain circumstonc.s, i ki justify international punitive action. The
chief task of the court should be the punishment of international crimes in the .
strict sensc of the ter:, but its jurisdiction micht, ot the same time, sxtend,
in o sceeondary way, to .r'iences which, while not exactly internstional in

charictor, did possess o ¢.rtein internctionnl aspact,

58« The¢ French represontasivs ted considered that the Comnmittce, as a whole,

hoed agreed to defin: tho jurisdiction of the court as being the jurisdiction it
deriv.d from conv:ntionzs sonclued for thet purpose, It would be a mistake for
such & solution, which hed boen advocated by the United States and Pokisten
represenbatives, to bte accspted, In the cese of offunces which had an
intcrnational aspect, there would be no objection to deciding thet the
jurisdiction of the court should te fixed by conventions, such jurisdiction only
in cases whore two or more States agreed to biing 2 matter before the court, ond
only in certain specified circuwistanc:s, In the case of crimgs under international
law in tne strict scnse of the ter:i, however, there was not so rmuch justification
for defining the jurisdiction of the court in thet menner. In the latter case,

it should be uxpressly declarcd that the jurisdiction of the court over crimes
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under international crl'ln“l law, such as crines ~gainst paoce, agninst the ruleos
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of wer and against humenity, was based on the prior consut o

significd in their acceptance of the statule of the court,

59, By detemining the jurisdiction of the courht in thnt way, the United Netions
would avoid leaving the weoy open uo the anarchy which would reign il Stoatus were
1a2ft free to neke thblr ovm clioiee aneng offences under internmational law, If
it were setbled solely by conventions, persons comru *tlnr acts regorded os crines
would be licble to punishacnt in the cyes of those Stetss bound hy a convention,
but would be innocent in the eyes of the others. Th. jurisdicticn of the courd
should therefore extend to il Cafmss under int.rerational lnw, zince such crines
did injury to supra-nctioncl. interests. Il wes lupossible Ior the jurisdiciion
of the court to be carved up by o complicricu.inborpley of nuntirous conventions,
leoving each State fric to delimit thot jurisdiction as it d.emed fit. In the
cese of erises under inturnationesl lew, th: jurisdiction of the court st be

accepted en bloc,

60. The conventional element would b. .. i #tly respect ? vy the foet that
the cormvention establiskin;: the statute oo il court would Lo cpen for acceptance
by 211 St-tes. To toke éccount ot politicrl considerations, it should be noted
that, while the court would b Vusted with conpetence o5 souvn as the requisite
nurber of acceptances were forthconing, it did not folliow thot the court would
antometienlly teoke action on thwe rwre allegation that 2 crime under int rnational
law hed been comadtted. In cach particuler cose, it would be logicel for the
soizing of the court to be suikjeet to o specific ruquust froy an or.an of the
Unitud Netions, whlch vt ulthur bb the General asscrbly or the Sccursity
Council, In that manncr, th» court would ciercise its punitive powers with the

politiv:.l support of the orgen which had brought the metter before it.

61, Briefly, the jurisdiction of the court should cover two headings. The first
would include all criaes under int.rnotional lew, without nwiing them speeificelly,
vhe consent of Stotes, in thot case, being signified by their acceptarce of the

statute; the socond would relate to other offunces covered by special conventions,
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Purthormore, the jurisdiction of the court ﬁould not gone into play automatically.
Its actann should, in overy case, arisc from a decision of an orgzn of the
internetionsi community. It would indesd be inadmissible for acts to be

labeiled as crimes under interncbional iaw when, in the opinion of ths majority

of Merbers of the United Notions, they were not of that nature,

62, Mr. LIANG, Secrctary to the Committee, in reply to a question put by
Mr. MAKTOS (United States of imerica), said that if genocide were placed under
paragreph (3) of article 24 it would give rise to the difficulties to which the
(1) Howevcer, genocide should properly come' under
puregreph (1) of article 24, which dealt with erimes uwnder international law.

To includ: it in paregraph (3) would rcquire ancndment of the texts

Repportaur hzd referrad,

63. Mr. MAKTOS (United States of America) egresd thet genocide should be
nertioned, if at 2ll, in paragreph (L) of article 2h.

64, Turning to the Pakistoni amendment, he said thet he had three nodifications
to propose to it, His first proposal was that the refurence to genocide be
deleted. If such a roferemce = o included, the sceeptability of the convention
~would te greatly diminished, beccuse Staées which were unwilling to surrender
Jurisdiction in the matter of genoecide would not be prepared to agrec to a
convention specifically bringing genocide within the competence of an internztional
eriminal court, The main purpose of the convention was to szstablish an int.rnational
criminal court acceptible to o majority of States, Gunocide, if it was desired to
speeify it as a crime over vhich the court would have jurisdiction, could be
relegated to 2 protocol which could be signsd by States desiring its inclusion,
Morcover, there were tuchnical difficnltica in specifying genocid:, such as that
of dunarcating domestic and internctional jurisdiction in the question, and of
deciding who vould surrender criminels guilty of genoeide, who would punish then
and in what way they should be punished. The Pakistani ropresentative hed argued
that genocide should be spzeifically muntioned beccuse it had been mentioned in

(1) Surmary Record of the 3rd mcoting, paragraph 55.
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Gomaral hesemdbly resolution 489 (V) which lnid down the Cormittuets terms of
reference. That nention of genccide, however, had boen made in the preambie to
the resolution, snd was not intended to 1imdt in any wey the operative part of
the resolutiocn, which constituted the true terms of ref:rcnca of the Qommittea,
Another argument against spocific mention of genocide was that it was undesirable
thot the Conmittee showld adopt half measures; it should either maks the
convention so broad ir. scop: that it included everything, or it should specify
sach particular type of international crime, For those rczsons, he thought that

the specific reference to gunocide should be deleted from the amendment.

65. The second nmodificction he proposed to the Pekistani amendment was the
insertion of some such words zs M"offences against the law of nations®., The
Pakistani amendment gave jurisdiction to the court only when such jurisdiction

had been conferred upon it by convantions. As the Uruguayon representative had
said, however, it should also have jurisdietion over crimes undur internztionzl
law which did not f2ll within the ectegory of those defined as such by conventions,
If, howevor, such agreemonts wore relegoted to a differunt chaptur, as the Urmguayan
representative had suggested, a further difficulty would earise, in that they could
be dofined to a cectain oxtent, but if given separabto mention the provision would
be so indofinite as to be inconsistunt with the requiremcnts of an internstional
convention., The French representative had spoken of ninor inturnctioncl erimes,
but such crimes did not reguirs specific definition, since, as in the case of
genocide, thoy could Lu dealt with by soperate protocol, It had to be ronenbered
that if States wore unwilling to accord the dignity of the tiﬁlc of inturnotional
grime to any minor crime such as those mentioned by the Fronch reprosentative, it
was oxtremely unlikely thot they would regard such a crima a8 an interncotional
erime or ratify any couvention treoting it as such, On the whole, therefore, it
wes desirable to mention offunces e ainst the law of nations in the Pakistani
anendment, but it wonld be unnseerssory to define them specifieally or devota to

them a separatu scction or chaptor.

’

I

66, His third proposal was that the words “eoncluded in pursuonc:e of recomendations
of the Guneral Asscmbly" should be added at the ond of the Pakistans amendmont.
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Such an addition would 2lso contribute to the general acceptance of the convention,
If that addition, or some similar addition, were not adopted, it might be found,
for example, that certain States agreed that some act, for instance, war proprganda,
constituted an internctional crime, and entered into a convention to that effect.

If those States were parties to the convention establishing an internntional
criminal court, other Steotes would also be compelled to accept war propagonda as

an iuternntional-crime, even though they were not aven certein of the peaning to

be altnched to the turm "war propageanda!, Addition of the words he had suggested
vould mean that the United Netions as a whole would approve of the convqntion, so

that no caone of the type he had quoted could arise,

67.' The three suggestions he had mrde provided thrée importont limitations of
unilateral surrender of jurisdiction, If they were accepted, jurisdiction would
he surrendered bty Stotes to the court only by their own consent, only in respect
of crines ageinst the lav; of nations, and only through conventions requiring
récormend~tions by the General snssembly. In his view, a majority of countries

would then be prepared to accept.the convention,

68, Mr, K<ANO (Assistnont Secrctary-Genercl) suggasted that there was no
§peéial reason why the words "offences ngoinst the law of nations® should be used
, rather than the words Y“erinmes under internctional lew!,. The latter expression
wes more precise, and hod bocn used in drafts preprnred by the International Law
Cormmission tnd in the Convention on Genocide., He thorcfore asked if the United
States representative vies prepored to nlter the second of his proposed amendments

to Yerines under int:rnotional law't,

69, Mr. MAKTOS (United States of imuriea) said in reply thot he had not
intended to propose ony specific vordineg for his modifieccbtions. The expresaion
he hrd used was to be found in the Constitution of the United States of Aneric:,
but he had no objection to the expression "crimes under internntional law",

provided that there was no difference betwesn the two epressions,
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704 Mr. WANG (China} agroed with the .United Stetes represcntative as to
the great Importance of the jurisdiction of an int:rnational criminal court,
I.n his own opinion, however, it was desirobls to specify internationcl crimes
in the convention gstablishing the court, as r\:i‘a;rcnce'to other conventions
would in offact moon postponement of the quustion of the courtfs jurisdiction.
" To specify such crimes would raoise difficultics for which he could not suggest
a solution, but the attempt should be mode,

71, Ho agreed with the United Stotes representotive thet reference to gsnocids
should be deleted from article‘ 2L, In any convention conferring jurisdiction on
an internationsl criminal comrt tho genersl definitions would noturally includes
cenocida, and specific mention of it in the text of the convention would give the
impression that the court wes intended for the sols purpose, or almost for ths
solo purpo:s,e, of trying the crime of genocide, and that the convention was a mere ‘

amnex to the Convention on Genocide,

72, The CHAIRMAN, sumarizing the discussion, szid thot three g.noeral
questions had beun raised: whothor the jurisdiction of the international
criminal court siould cover specifiecally one or mors kinds of crime; whether
‘tha courtl!s Jurisdicticn should be duterninsd ultimetuly by conventions to which
the States coacurned woul’ accede; and whether the Goneral sssemblytls

recommendations should be reiuvired for conventions by States.

73, Mr. do L.CHA.RRIZSRE (France) was gratuful to the representative of
Pakistan who, by submitting his cmendnont, hod made it possible for the Comittae
to punctrate aore dueply into cortedin aspects of the court's jurisdiction,
Howevur, if the amundment were put to the votu, it would be difficult at that
stoge to come to any ducisiori, since thot wouwld mean taking o stend, oubtright one
way or the other on 2 whole sérius of interosting ideas, each of which was worthy

of seporate study.

74e Before cnquiring into anything c¢lse, the Camittee should draw up a list of
the quustions of principls connceted with the detorminction of the Court's
Jurisdiction, Subscquently, mombors of the Committeo mizht give their views on
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aach of those questions and thuir repliss would be of guldonce to the drafting
camittee in its task. . |

75, The questions to be scttled were as follows, Should the jurisdiotioh of
tho court be left to be suttled by conventions or should two soufcas of
Jurisdiction be recognizud; the zeceptanee of thu statuto of the court itself,
in the case of crimes under internzationnl law, and ¢onventions, i? the case of
other offences? Should spoeific refercnce be made to genocide? In the ovent

of the Jurisdiction of thc court being fixed entirely by conVJntioné, should the
lettor deal only with major cfimes? hould it be possible for the court to be
selzed of a matter by mweens of o spoeial apgrecrent subsequunt to the criminal
act and, if so, undcr what concitions? Should 1t be possible for the court to bs
seized of a case by the unilatercl decision of o State in cases whore no
provision wes uiade for the jurisdiction.of the court over the crime in question
in any convention binding that State, and, if so, under what conditions?

76. Following on thu observations of the Uruguayan and Unitaed States
repregentatives, a sixth questicn mizht be added to the list, nomely, whether a
recornendation of the Guneral assenbly was neesssary in order to detoraine

boforehand whether the cnse in point was 2 crime und.r int.rnotionzl law or not,

77, The CHAIRMLN thought thot the questions outlined by the French
ruprescntatiVe might be rogerded as a basis for discussion. It w.s for the

Committes to decide how it would discuss cach separate quoestion,

78, Hre MUNIR (Pakisten), referring to his emendment to article 24, said
that if it were decided not to specify any offunces in that article, ~nd if the
Jurisdiction of the Court wes made to depend on conventions by States, he would

not insist on the refurcnce to genocide being rotained in his amendment.

79 Mr. ROBINSON (Isrzel) suggested o group of questions nodifying to
some extunt those propounded by the Fronch representeotive, Under the first
question, which would relote to the kind of jurisdiction that the internotionsl

crimdnal court should have, there would be two sub-hcadings: jurisdiction over
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crimes undsé intarnational law, and jurisdiction ovor othor erimes. The sceond
quostion would be 6n the m:thod of conferrin- such Jurisdiction, and would have

the following sub-headings. Should such jurisdiction be eonferred automatically
by the convuntion sctting up the court? Shovld it be conferred by a protocol

to the convention setting up the céurt? Should it be conferrcd by perticular
maltiltternl or bilaterel conventions? Should it be confurred by specical
agreenont between two or more Stotes? Should it be conforred by wnilateral action,

with or without certoin guarantecs?

80, The third question, in goncral turns, would be thot of the role of the
Goneral Lsscmbly in the natter of determining the jurisdiction of tho court,
The final question would be whothor there was any nced to ineclude o specific

referdnee to genocide in the convoention,

8l. Mr, SORINSEN (Denmerk), speaking to the substonee of the question of
Jurisdiction, said thot tho exchange of views had boen oxtrumely useful, but he
was not cortain thet the ideas put forwnrd could be as yot formulated in a2 text,
If the jurisdiction of the court wos to be bosed on conventions, it seomed to
him difficult, if not impossiblc, to esteblish any clear-cut rules regerding
Jurisdiction without at thoe sams time kesping in mind the question of who would
be entitled to brine cases bufore the court, The Committec should therefore,
while considering article 24, bear in mind also articles 25 and 26, which were
intimately linked wvith it, If the Cormittee aceepted that connexion, the problem
tﬁun did not hings on whether crimes woere crim.s in interncotioncl law or only
crinvs of int.rnational eoncurn affueting onc or more Stotus, but on the
distinction between cases whicn a United Nations organ could bring before the

court and cases which Status could bring before the court.

82, 1If the proviéions of perzagrephs (a) and (b) of article 25 were adopted, tne
need for basing jurisdiction on a convention or conventions would not be so manifost,
The stage had now been reached in int&rnitional relations nd in int.rnetional law:
in which a two~thirds acjority of thc_Mbmbcrs of the Gunerel iisscnbly could, and

should; bring criminels bofore on internctional criminal court, irrcspoctive of
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whothor the State of which thu criminal was a national or on the tarrithry of
which the crime hed bueen conmitted had accopted the jurisdiction of the court.

In such cases there would be no need for conventions,

83, In the case, however, of a sin le State bringing a case before the court,

a bosis constituted by o convention or conventlons was clearly necessnry, He

was not prepared to go so far as paragraph (a) of article 26, of which the exnct
scope was not quite clecr to him, Nor did he agree with th~ United Stuates
ropresentative that such conventione should have the epprovel 5f the General
Assembly, or find the United Stotes representotivels exomple 3onvincing(}> as

none of the criminals in that oxample could have b:un brought refore an international
criminal ccurt unless the State concorncd had aecupted the court's jurisdiction,

It seemed to be a sufficient ‘safeguard thet the Stabo “erbouring the criminal

should have accepted the jurisdiction of the court,

8k4. Summing up, he emphosized again that the question of jurisdiction could only
be considered in the light of the method whereby coses of crimse unuer intirnational

law would be hrought before the court.

85, Mr, MAKTOS (United States of Arericz), referring tb the question of the
Cormittes's methods of procedure, soid that he preferred the supgestions of the
French reprasentative to those of the Isracld representative, on the ground that
some of the questions suggested by the latter were not procedural, but fundamental
matters of policy, Moreover, if the Isrneli representntivels suggostions were
followed, genocide, which he himself hoped to banish from the draft, would creep
back agsin., The imporﬁant quastion wes whether thu‘consent of States was required

or nobt, aad in that respect the French postulates were more suitoble,

86, The CHAIAMLN suggested that the futuve procedure of the Cormittee
should be to tcke the formal amendment of the Pakistan. reprusentative os the
brsis for its discussions, meke any amenduents to it that ware considesred
desirable, discuss them and vote upon them, In that way the discussion veuld
not be deflected,

It was 30 armrced.

\ The meeting rose ot 1 p.m.

(1) See paragraph 66 above,





