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CHAPTER II OF J-.NNEX. I1 '1'0 THE SECRET:,RY..Qf;JiER:ll' ~ t<EMOR\NDUM (r:;';'14tin ,.:.'0-0 )

(A/.t.Cc48/1)

Art.icle 24

1. The CH:~IlMAN requestad the COi-:clttee 1:.0 contim.l.o it! discussion on th~

1

jurisdiction to be given to ~n ifl,temC1tJ.on~l cv.-im1.nlll co....rt, basing its dellQer-

ations on article 24 ot the pra)iminary drcft of a. statute for an internatiur.'l.l

criminal oourt as containe'l in anne~ I! to the Secretary-General'e memorar.dwr.

(,~/,~C ~48/1).

2, br. ROLING (Netherlands) said that the scope of the jurisdiction to

be given to an international criminal court was an impor1.ant matter. The court I "

functions would be a decisive consideration when it came to discussing the org3.n

to be set up to carry them out. Once those i'unctions and the structuro of

the organ were known, the method by ~ch the 'la.tter could be established ...;oulj

be easy to decide.

3. His observations would be personal, although he would endeavour to

develop a point of viQw that he expected to be shared by the Netherlands

Government which, b;~r l',;:B.Son Cif the very lata l'eceipt of the Secretary-Genaral1e

memorandum (u/,\C .43/1)] ha.d found it iI!lpossible to consider the matter.

4. The CotlITJ.t,~ee was not the first to be called upon to make proposals on

the s'J.bject of international criminal juX'iadiction. It. would be remembered t.h.:~t

in 1920 Ccrr;mittc£3 of JU1'ists, when drafting the St,,3tute of the Permanent Court

of Intcrnc.tiQnal Justice, had reco!!imended that that Court should be "cornptster:t.

to try crimes eonstituting a bre~ch uf international public order or ag~inst

the universal law of n~tionsll and that that recommend~tion had been rejecta~

by the .~~ssembly or the Laague or Nations on the ground th::.t there was "net :; .... '~,

- any internationa.l penal law recognized by all nations ll •
l )

1) hanlt"'y o. Hudson, The Pe~anent Court 1:>£ Intemation~l Justic€-. ':-,~,

1943, p. SS.
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5. That argument could no longer be upheld, for an international c;riminal
e law citd now in tact exist. Such law had been formulated in the Nuremberg and

Tokio Cha.rters, and had bO<.:li applied in judgments, even involving penalty ot
death C1Ild loss of liberty. It had been una.n.imouely confi11lleti by the Uiuted
Nations and the International Law Commisdon, too, had just produced a further
f011llulation of it. Last, but not least, it had been recognized in international
instrunents as, for e~ample, the Convention Relating to the status of Refugee.
signed at Geneva by thirte~n States on 25 July, 1951. Thus p without aJlY doubt
there now existed rules of internation3.l criminal law bindirlg on individuals.
The individual had entered into the realm of international law and had thus
acquired international rights and intel'llational duties, even dut.ies which,
acco~di."lg to the NUrnberg judgment, IItranscended the national obligations of
obedience imposed by the indivldual state ll •

l ) It might be difficult to define
such duties and to indicate precisely where the mere violation of a duty became
a criminal act; none the less, it oould not be denied thnt intel~~tional crimea
did exist.

6. It could be asked whether international criminal law implied-the existencQ
or international crirnin~l jurisdiction. In the event of an individual CCE!­

mitting an intemHtional crime, such clS the crime of genocide, it had been
said that the offender's government should deal idth him. The real problem
arose when government officials conuntted inte:ro<l.ti·:mal crimes in the execu­
~ion of governrrLent policy. In that case, the national courts were powerless.
If such persons were to be brought to trb.l .. and he emphasized the hypothesis ­
that could only be done in an inttlm2.tional court haVing jurisdiction over
such criwes. The question was, whather it was desirable to have international
jurisdiction in respect of crimes committed or aid~d and aoatted by govern­
ments of sovbreign nations. Such a jurisdiction would not be wit,lout its
dangers. Under prevailing conditions, the dispensing of intemD.tional justice
would at times be destructive. In the c~use of world peace it would not

1) Trial of the major War Criminals before the International MilitaryTribunal (Nuremberg, Germany, 1947), p. 22).
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alwnys be possible to apply strict laws of justice, because for juetiee to be

done a disastrous war might have to be tought. Confrontad?y a choice betwCiien

justice and peace, the world would sometimes be bound to prefer peace, and it

was not without reason that the prime purpose of the U~ted Nations was the

maintenance of international peace and security. In the estabUshment of an

international criminal court, therefore, it would be necessary to subordinate

the execution ot international criminal ,justice to political expedit:>~CY; and

that was one of the reasons for which several governments justifiably felt

ndsgivings about international criminal juriediction~

-1. There were, however, other reasons for such misgivings. It was fortuna"'ely

trne thatmany governments felt themselves bound by t he rule ot international

law, including the rule of international cr.iminal law. JUlY such readiness,

however, on the part of a government to live up to the stand!3.rds of international

law was not at all the same thing as readiness to have its international

actione judged by others. Many such governnlents took the view that they alone

were entitled to decide what was required by the rules of international law.
The reluctance then of many governments at th~ present J~~At.~~ '0 re9ogni~e

international criminal jurisdiction was due to a feeling that those who would

be called upon to administer international jurisdiction might not be guided by

the principles of international justice alone. It was open to question Whether

those nations which were prepared to abide honestly by the law! Ol international

justice would be willing to. leave representatives of 0 1 '1er nations, even if

they were indepeadent judges, to decide whether their ',ternatiQnal policy had

been in conformity with the frequently vague rl.11es of ir,ternational law. Such

reluctance on their part did not imply any lack of faith i:l justice, but rather

a lack of faith in man. The existence of such mistrust h"ld to be faced, and

the only conclusion seemed to be that, for the time being at least, a jUdgment

by an international criminal court would only be valid provided ita jurisdiction

was freely accepted by the State whose national was to be tried. He thus

endor.ad the conclusion of the United Stntes representative and supported hiB

euggeationo concerning article 24.1 ) Conventioras giving jurisdiction to the

1) S\lIlIlary Record ot the 2nd meeMng, par~g:raph 36.
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court 4~ght be drawn up with regard to oertain types of crimes and wlth regard

',,'" rel.::..tions with other states specifically mentioned, and there could also be

~,t J'2,:~ instruments covering one spflcific case.

':':'" ild was not quite clear as to the point of view taken by the Secretaria.t on

,~,. G'lOject. According to the Seeretary-Generalfs memorandun (fI./J..C.4S/l) it-

' .. ' ,vi that scme organ of the United Nations, be it the Security Council or "

. ,';,::-ral ;~6sembly, or both, could decide that a ease should be brought before.

. :..'~);,~:, 8S soon as the latter was established. Article 28, in annex I1 to the

.... -.\td...;;.n laid down the obligations of the Contracting P&rties with regard to the-
. \

;:1..,.d,:tl f7. over of accusad persons, the assistance to be given to the court and the

-: ~~r,.;;hension of persons who had been sentenced. Incidentally, that seemed to

pr\;-;~uppose a trial by default. There was no provision, however,' for limiting

t,h<.' jurisdiction of the court to nJ.t.J.onals of states whioh had recognized the

;L:r-~.sdiction of the COl.\rt. A provision of that nature was~ ~n his opinion, ,

W;,.~·:':il5 !.ry~ aB had b:.<';:A 1 sllgg~8ted by the United states representative, at'the

.. ~i' h 5~)Pl·'~"'::'..J~" :80 .. (j,p •. paX'''I.gl'a.p. "'.

9. ;:,~,;; wore',is obs~rvations on the scope of the Court's jurisdiction. He

r."'fH.~d t:'l giVe an affir.r.ativc opinion later on tfie question of whe'ther such

Jir.-J.t.Hl j'J.:d.sdic.ion would justify the creation of an international criminal

1.0. l·jr~ LIIJJG, tiecr~tarJ to the Ccrnrnittee, stated tha.t'the Secretary-Generalis

:.ll3n\OrBl1d·..ur., tn accordanci..~ 'WJ. th the diree tives of the General ;~lSsembly, waB on~

in~ended to provide a ~urvey of the problem and a presentation of the various

pbssib.llHJ.ee, in its l2:1J.boration the atudy entitled "Historical Survey of.
the -c.:u13stion of Intematiunul Criminal Jurisdiction" (:.jCN.4/7!Rev.l) had

e~rveda6 a basic document. It had never been the SecretarY-Generalls.intentioD

"...) take up ,a position in the sense of recommending particular methodJ and

proced~re6. H0 (the Secretary) believed that the Netherlands representative

hg,d raised th~ questicl of the manner in which States wOuld become bound in

respect of any one of the provisiuns of the statute. In his view, tLe answer>

'flIas to be found in the articles thtamselvea,' and particularl3 in article 24 of

the drai't~
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u. 1'1r. ROBINSON (Isra.el) believed that at least two delegation& present

had a.greed as to the jurisdiction to be given to the international penal court,.
upon tho method of conferring jurisdiction on the court, UP"!l the type of eases

over which it should Lave jurisdiction and upon the exclusion from article 24

of the draft statute of the wordl:i "tJriIilss under intematiolllil lawll •

12. :~pa.rt from f~ small rJatter of formulation, there would be no argument

on the question of m~thod.

1.3. Turning to the problem of the types of cases which mght be submitted

to the jurisdiction' of the court, he recalled the emphasis placed by 'the French

and United States delegctions on minor international crimes &uong which were

piracy, the slave trade, the traffic in women and children and the like, and

on the I"...ght of states to surrender offenders to the court, thuB ~nabl1ng 'the

latter to try persons ac~u5ed of violations of national law that had certain

intemat.ional implj cations. His delegation was opposed to that sort of juris­

Qiction because, first, the need for it had not been demonstrated; second, it

would make the choice of judges impossible; third, it' was completely outside

the field ot activity of the United ~ations; ~d lastly, it conflicted with the

terms of reference of the Un:1 ted Nations organs whJ..ch had dealt with or were

still dealing with the prnblenl.

14. There was no guarantee that those so-called minor international crimes

would be suppressed by the establishment of an internationa.l court 'iith juris­

diction in that field. Such criJues, which could not in any way be regarded

legally as international I had been the conoern of various goven¥nental and

inter-governmental bodies} and a high degree of international co-operation

had been cl"reloped bet,.,een the police of various sta.tes for their prevention

and repression. So far as he knew, it had never been claiined t.hat the

campaign against such offences was rendered more difficult by the absence

of an international criminal jurisdiction, or that its estabUsment would

\re effective in their suppression. Until evidence was C'.dduced in support

of such claimsJ such ideas might Justifiably be regarded as purely speculative.

While in the realm of speculation, he, too, ruight claim tha1i the trial ot

\,
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smugglers or forgers before an intemational tribunal would heighten their

prestige and at the :ame time low!'lr that of the court.

155 Consideration had to be given to the effect ot any sucn procedure QR human

8ociety, and: especially on the young, and it wa~ not d1.tticult to imagine the

reaction ot educators and psychologist.s who already had sufticient cauee for

concern about the intlumc:a of c~i.mi.nal trlb\U1als at natioRal level on the

1mpreBsionable minds of children and adolescents.

16. He could envisage eTen greater danger in giving States the Wllimited

right to refer to the court C~6e8 which they themselves tor reasons of

expediancy did not wish to try. It was quee.tionable whether States, if left

full discretion in the matter ot expediency 'Would pay sufticient attention to

the interests of the il1ternation.:.l communitYl Ner could it be knO\t4'l ? priori

that what was inexpedient tOl' a state would not a180 be inexpedient f,,'r.' the court.

J:n fact, t..'le probability was that it might be much more inexpedient for the

court than for a national tribWlal to try certain cases. To transfonn an

inte:'''national penal court into a cloaca max1m.a would, to say the least of it,

be a disservice to the cause of intemational criminal jurisdiction, l'lhat
I

wae more, there was no evidence ~hat statel' would desire to rid thanselves ot

unpleasant cases ai&o:. to transfer them to the international penal cou.1't.

17. In his view, it would not lie possible to constitute an international

penal court that would ba qualified to try those minor international crim.es.

The latter had one thing ill corrmcn, namely, that they were well defined and

that penalties were prOVided tor them by national legislations. It would ('-"',

thu8 be reasonable to ~xpect that, if they ~ere bl~ught befnre'the international

penal court, t.he judg'9s on the bellch should be thoroughly familiar with national

criminal l~Wt and consequently'that there should be as many judges with a

knowledgd of the individual national criminal laws as there were Statel con­

ferring jurbdiction on the COUl"t. Every new acceeeion to the convention

'Would necessitate the appointment of a new judge, and the notion ef judge!

appointed on an ad hoC' basi s was hurd:!~ eoulpatible with the basic conception ot

t·
~~.~
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intemational criminal °jvri sdiction. Moreover, only one of the judges w:>uld

have the naceleary knowledge of the particular national law applicable to a .

particular ease, and there would therefore be a risk that he woo.ld be over­

ruled by the others~ Admittedly, lmowledge of the law was not the °o~ requi­

eite, but a judge w1 tbout auch lmowledge l«>uld be no judge at all.

18. One of the moe~ important implications of that sort of competence ..'t«>uld

be the absence of any criterion tor the election of judges. The Secretary­

General's memorandum and its annexes had dovoted considerable attention to the
I

qusliticatione of judges, av.d rightly so, but those yualii'ications could only

be established in the courts dealing with a particular branch of law. The

Se orti:.ary-General had fOWld some difficulty in arriving at a fair balance

between experts in international law and experts in Renal law. If jurisdiction

were conferred upon the court in matters o~ national legislation, there would

be no criterion by which to assess the qualifications of judges. Consequently,

it was obvious that no court with a oompetent body of judges could be

COJ1stituted.

19. Turning to the question of the relation between a court with such

jurisdiction and the United Nations, he pointed out that the latter did not

have unliLdted ci>mpet.ence. Acmp.ttedly', the competence of the United Nations

was stated in broad terms in the Chartdr, and the general tendency was to

favour the br~adest possible ~terpretation. Yet how could it be elatmed that

it was within the juri ,diction of the United Nations to repress crimes in

statesJ Members or non~anbers, and to create for that purpose an international

penal court? The Social Commission of the Economic and Social Council had

recently convened a meeting of experts to discuss on broad lines the social

problems of the prevention of criminallty, and the International Society of

Criminology had been granted consultative status by the COWlc;"l. But the

establlshntent of an international criminal court was a far cry from the

innocent exercise ot meditations on the subject of the prevention of crilliinality.

20.. AS to his fourth argument against granting jurisdictl.on over minor

. international cri.mes, perusal of the records would bear out his contention that

such jurisdiction had never been contemplated by the General .~ssanbl.y. At its
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third session, the latter had under its resolution 260 B(IlI) of 9 December 19L5,

invitad the International Law C9"llIlission "to study the deeirability anu possi­

bility of establishing an international judicial organ tor the trial of persons

charged wi.th genocide or other crimes, over which jurisdiction will be conferred

upon ..that organ by international conventions". It would c ·-eeaD.ed that while

, the two rapporteurs appointed by the COJlludBsion had come to diametrically

oppo~ed conclusions with regard to the task entrusted to thOOL, they ha.d never­

theless agreed on the interpret,a:~i.J;. ~J.' :':• ..: ....l.::>rds !lather crimea" as used in

thr/~ resolution. Mr. Alfaro, one of the rappox<teurB, had said lilt seems right

to assume that It... the General .\ssenlbly had in mind those (crimes) which are

the subject matter of the Charter uf the Nurnb~rg Tribunal and its jud~ent,

as well as those liable to be defined in a code of offences against the pe~

and security ot· manldnd. The formulation of such principles and the drafting

ot such a c~de were entrusted to the International Law Commission by resol~tion

177 (lI) of 21 November 1947. The inference is that the General Hssembly had

in mind, besides genocide, the crimes dealt with by the Nurnberg Tribunal and

its judgment, to wit: crimes aaainst peace~ war crilaes; criLles against

huu.ani ty" • (../CN. 4/15 page :3).

21. ~lr. 3andstr~, the -other rapporteur, had agreed with that interpretation of

the term "other orimes", and in his report had said 11 ••• it may firs~ be stated

that after the experiences of n.ankind during the two w:>rld wars of this century,

there undoubtedly is an urgent desire tor such a jurisdiction. Few things c';)uld

better satisfy the COlliUlon craving for justice". Cl./CN.4/20, page 9). There was

not the slightest doub" that the reference was to those responsible for the two

world wars.

22. According to the sUWIILary records of the second session of the International

Law Comil•.i.ssion1 ), that concept had been unanimoualy supported by all its mElIlbe:ts.

In his original plan for an international penal court, Mr.· .\lfal'o had incl\lded

the crimes ttlich were now Wlder considera.tion, but, had \od. thdraw-'l his proposals

!,: in that connexion atter the cleclaration of l-1r. Hucleon2 ) of the fi.l~l1gS of the
!
~ 1) JVfJN,.4!SR.U to 44.
~. 2) .lCN.4/SR.42.

~



, , Harvard Research in International taw of which he was the Director, that neit.'ter

piracy, slave trade, traffic in women, traffic in narcotics, counter.reiting,

obscene publications or damage to submarine cables were international crimes, and

that an :.mternational jurisdiction in respect thereof was therefore not called for.

It would also be noted that there was no mention of conferring such jurisdiction

upon the cvurt in the report of the second session of the International Law

Commissionl ) or in the debates2) or report3) of the Sixth Committee at the fifth,
session of the General Assaubly, or in General Assa:ably resolution 4,89 (V ). Thus

any attanpt to include crimes punishable under national' law 'WOuld be a flagrant

"viulation of the present COOUJittee I stems of reference, a break in the cqntinu:i:~y

of the United Nations' efforts and a distortion ot the original aims and purposes

of international cr.Uninal jurisdiction.

2,3. It was tor those reasons that his delegation firmly opposed such jurisdiction

being conferred upon the international penal court. If after London, NUmberg

and Tokyo an interna't.ional court w~s set up to de~l wLth forgers and smugglers,

the words ot Horace 'WOuld came t!'la, ear~uriunt Llontes, nascitur ridiculus illU~.

-
Z4. As to the notion of "crimes under international law", and the suggestion

that that category ot crimes should be deleted fram article 24 of the draft

statute because of its lack of precision, ha 'l«>uld submit that that contention

was scarcely justified. Existing internatiunal penal law took tour d.i.fferent

foms: custcmary international -:riminal law; international criminal la\'l by

convention; leading decisions of a'.1thorative tribunals; and the teaching of

the most highly qualified publicists.

25. To begLn with, the International Military Tribunal of NUmberg had ruled

that

liThe t.Londofll Charter 1s not an arbitrary exercise of power on the
p?rt or vtctJrious nations but in the view of the tribunal ~ ... it is the

1)-:71316, paragraphs 128 to 14S
2) Official Records of the General Aeaembly, fifth sassi In. Sixth Committee,

240th to 246thmaetings.
,3) 1\/1639$ paragraphs .35 to 4.3,

.~
.. ,.ilI



,26. The refersnce there was to three grave crimes: c::-i!ues against peace, war
crimes and crimes against hUmanity. .Uthuugh that matter was still a cli.sputad
iS8U.C) those whu had concluded that there was no customary international criminal
law should ask thecselves whether any other institution of international law could
be considered to be co~pletely beyond dispute. Even such age-long institu~ions

as privileges and irnmunities for the dipbr.l"tic curps were still open to variations
in cppJ:i,cation and int.arp~:"etati:Jl1. With the addition of the two judgments of
NUrnb.:.org and Tokio, the a.rgur:.ent tha.t customary intemD.~onal penal law die: exist
becar..e even -5 tronger. It w'Juld,not be surpTising to hear it said thJ.t criI.J.inal
law could. be custOOlary law, in other words, unwritten law. In fact, the whole
of public internF..tional law was based on cu.st,Jj:J., a phenol1lenon C.)hlI:,On to all prh-.d­
tivo societies, both n.ltional anel intemational. StuLi.ents of cOJ:lparative law
would know that only ttlil years previously a few of the 8".1s8 cantons hed still no
c.rihdnal code. Th::.t had not IJeant that it had not been possibl<3 to c~Iilr.ni.t crimes
in those cantons, or that criLlclS had not been repressed there. According to high
authority, those cantons had got along very well without a written c~~Jinal code.

."\!.\C.48/sa.4
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expression of international law existing at the time ot its cr~~tion;to that extent is itself a contribution to intornational lawlI.l)
and

27. International penal law was also enshrinod in t,reaties, although suc~ written
law cid not necessarily nlean tha'c, it was new law, as was illul5trated by the case
of genocide. Besides the Co~vcntion on Genocide, the four Geneva Cor.ventions of
August 12, 1949 also contained noms of intemational penal-law for war-title; and
although no mention was made in the latter 01' international criminal ju.risdiction
that possibility was not excluded. III fact, U10 RapporteU!' had made the following
con'laent: "The dipluruatic conference i3 not here to work out int'3mational penal
law, Bodies far more compete':l.t than ..la J.:::-e h:.:.ve tr:i ed to 'do it fa!' yel3.rs". (Final
Recurd of the Diplomatic C6nference of Geneva, volume II - B, page 115)2).

28. F'inallJr, since international law was in the process of rapid developnent
the opinions of renowned publicists, to which reference was made in article 38
1) The Trial of the major War Crindnals before the International MilitaryTribunal (NUmbex-g, January 1947), p. 218 _2) PubUshed by t,he International Committee of the Red Cross, Geneva, 1949.
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of the statut1a ot tht: International Court ot Justice, car~-o(-;" great weight. It'

that wa.s true with regard to indivi~ual pubUcists, it wa.s all the more 80 with

r.egard to the coll{;ctive wiadom of an eflu.nent group of such publicists a.s the

members of the Inte~ational Law Commission which had only recently produced a

draft Code or Offences against the Peace and Security of ~lankindl), which was

roughly sp6ak1ng a reetatEClent at the existing customary intemJ.tional penal law.

29. It would seem, t.herefore, to be J.!l exaggeration to claim that there were no

"criI::tes under international lawl;. duc;h ":ci.u.t.:s did eJdst, and they alone should

'be the concern of an intoamational penal court. It was also obvious tr:.e.t no such

jurisdiction could be conferred upon the court without the agreement of sovereign

states, and the latter should therefore be free to define such crimes in the con­

ventions which they conclud.ed.
,

30. .~IS he had already stated, his delegation accepted the basic principle that

the ~ourt shoull.l receive its competence from future oonventions - as was implied

in General Assembll resolution 260 B (Ill) -, and was not unaware of the grave

implications of such R. eolution which, nevertheless, under prevailing a:mditions

might pro-qe to be the bAtit way -.Jut of a serious di.f:fioulty. That raised the
.

immediat~ question of \>Ih~th~r a special convention granting jurisdiction to the

oourt W;J,s necessary in the case of genocide. The crime of genocide was expressly

mentioned in General Assembly resolutions 260 B (III) and. 489 (V). It would

therefore eeem a,proprlate to int.roduce into the convention on the creation of

an international oriminal court sane clause conferring jurisdiction in r edpect

of the crime of genocide. Subject co that reservetion, his delegation would

f'a~aur the t'olluwing competence clause: liThe court shall have jurisdiction over

crices under inte~ationa1 law for the judg..'lent of ~ch the court has been given

jurisdiction by conventions to ~hi~i1 '::'h... St~ tes aoceding to this convention are

likewi~e parties. tl
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31" Mr. MutUa (Pakistan) said that as he had only received t.be Secretal"1-

Generalis memor?Jld\ln the day before the opening of the COl'lillittee l s session, he

had not sent it to his Government, because it would not have had time to examine

it and. send him instruotions before the close of the session. He would therefore

speak and put loniard proposals in his pers';mal capacity.

32. Article 24', as it stood, would invest the court with jurisdiction over

all offences under internativnal law and over certain offenc<3s unc...er,national

law. The first paragraph, dealing with crimfls \mder int.::Jmational law, had

to be read together ~th paragraphs l(a) anu l(b) of article 30. Read together

those texts implied that the court \'lould be competent to deal wi.th all offences

unuer international law, and that the applicable rules vf intemati0nal law wvuld

be developed from conventions and inte:":lational custOffi. One group of ottences

~umerated in the draft ~o~e of Offences against the Peace and Security of.
HanldnJ prepared. by the Intemational Law Comnisaion was "acts in violation

Qf the laws or customs ot war" (f.jCN.4/lJ!3, page 40). That appeared to him to

be a confession that it was impossible to quality all offences unuer inter­

national law. Thus, it all SUch oftences wore punishable by the court it

would be necessary to apply intemationa'.l use and cust:Jtl to particular lJases.

H'Jwever, that would make the convention' establishing the court less acceptable

to States. He therefore supported suggestions of the U~tted States represen­

tative concerning article 24 but he wvulc.l propose the fvllowing ai'nendmentz

"Th2 Court shall have jurisdict,ion t,o ~ersons charged with

genocide or other c!'~~~...2.YE.t.~c.ll .1\~T.:i.sJicti~1'l !!~?-Y be c,:>nferred on

it by conventions to whi"ch the Statl:3s acceding to this CQnvention

are likewise parties."

33. He mada that suggestion because it was clear from the first paragraph

ot ;the preauble to General "sse1l1b1y resoluti:m 469 (v) that it Uid. not intend

to confer jurisuiction on the cuurt in rGspect of ~~ vffences un~er inter­

national law, 03.6· the InternatiQnal Law C'rJlIdssion had been invited "to study
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-the del!lirabil1ty and possibility of el!ltabl1.hing an intemational judicial organ

for the trial of per.ona chargeci with g~oc:id. or other crimet over which juri...

diction. will be conferred upon that organ by intemational conventions". It

would be Been that a.rticle 24 in it. existing tom 'Went beyond the intention of

the General ~\ssembly, and hence be10lld the Coomittee t s terms f)f reterence. All

that the General l\8sembly expected ot the Ca1mittee was that it ehould make it

possible for the General .4setJllbly to take a final deci.ion on the reconmendationa

Ol the International Law Commission, whose tenns of reference had been limited

by resol~tion 260 B (III).

34. He had definite instructions fran his Govemment, ae to the inc:Wsion ef

a specific reference to genocide, which his GovenDfI\t still regarded as a

live issue. One advantage of ita inclusion would be that the court could 'begin

to function wi thout delay.

35. l'lr. KERNO (...ssistant Secretary-General) said the CClIIIDitee might consider

whether it "culd n~t be advisable to avoid ~afting decisions in plenary meeting,

but to lvave thElll tti the Rapporteur and pe~bap., a drafting sub-ctliIlPittee. The

~oomittee'l!S lI>rk might be facilitated if it were to take deci.ioDS on questions

ot principle mly; for wtance, in the case of article 24, <Xl the principle ot
whether jurisdiction should be conferred by the convention estabJ,1sbing the

court or by subsequent conventions; or again a s to the t1Pe~ ot crimes to be

.pecified in the statute.

36. The CH1J~LN observed that attQr considerable diBcussion; the Committee

was reaching the point when principles began to emerge and the suggestions on

article 24 begain to take shape, particularly in the Pakietani amenmnent. He

recalled that the United States representative had not presented a ro~al propolsl.

He 'WOuld. therettJre proceed on the 1118\Dption that, atter a discussion of tbat

amencinent, formal action should be taken upon it, but that the vote \!:juld ~e

provisional.
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37. l':r. u.um, SecretarY' to the Conm1ttee, reterred again to the

Netherlands representative's question aa to the manner in which states- ~LL!

bind themselves to accept the juri8dicti~ of the court. That,' he BUtD1ttad, .

could be done bY' the insertion of a provision ~r provision, in the formal

clauses of the convention; or a similar proced~e might be tollowed tij that

employed when the S.t.atut.e of the Pemanent Court ~t International JUltice had,
been adopted, name~, that states ehould accept the jurisdiction ot the court

by signing and ratifying & prl;tocol of lignature of the Sta\u.te. l ) In the

case of the InternatiOnal Court of Justlce the situation had been different,

ae the Statute ~f the Court fomed part ot the Cha~ter ot the United Natitml

(.~rt1ole 92).

38. 'l'uming to the question at the place of the crime of genocide in

a.rticle 24, which ha.d been raised by the representatives of Del'lllark, Pakistan

and the United States of J'dnerica, he felt ths.t ae genocide waa regarded as a eriJIe

under intemational law, it should be regarded as falling under paragraph (1)

and not under paragraph (3),

.39. Mr. de L~CH.illRIERE (France) submitted that the particular cale ot

genocide shQuld not raise anY' ditficulties. If the. Coamittee maintained the

provisions of the Secretar;y-Genural's preliminary draft conce~ing the juris­

diction of the court, genocide would be ClDvere<1 by the expree.ion "crimea

under international law" which appearea in paragraph (1) ot article 24. It,

t1n the other h,md, the COIIIDlittee decided that the· court'. jurisdiction would

be solely determined by conventions, the Convention on Genocide' would be

referred to ipso facto.

(1) Protocol of signature of the statute of the Pemanent Court or
International Justice; . Hudson, International Legislation, Vol,I,
p. 528 and seg.



40. That Convention, in the draft which the Coomittec proposed to formulate,

would occupy a pron,inunt plaoe as representing the intemation'll community's

initial effort to -il3fine CriUI";S u.l1dor intem:J.tional J..n.w. How<3v.3r, since the

jurisdiction of the futuro court should not be 1imit~d to g~nocid0 ~lone, it

would b~ wrong to give that criwo pr~f~rGntial treatment, as it were, by

,Jxpressly mentioning it. The possibility of progre~sively extending the

court's jurisdiction should re~ain intact, genocide despite its importance

being only a particular C~S8.

41. It would be prematurIJ for the time oeinr to take a pOBit~on on the

texts of the articles. ,,11 that should be d' ne at plenary meetings was to

establish certain p, .nciples, which would t .~en be elaborated by a 6ub-comnittee

or the Rapporteur. The COi.mittee seerre d 1.0 be unanimo".-<l.y in favour of the

. principle that the jurisdiction of the Court should be detennined on the

basis of conventions, That, he 6uh~tted, w~s one ·of the principles which

the proposed Sub-Cornudttee should take as a guiding line.

42. ;,part frem th3.t first directiv8, it l«luld also be desirable to settle
•

the question whether the conventions concernud would deai solely with ruajor

crimes under intern~tional law, or could be extended to minor offences such

as counterfeiting, smuggling and slave trading. The Conunittee should take

a d~cision on that point,

4). It would also he necessary to decide whether j the offence having been

cor.mitted, the jurisdiction ef the Court could be based on an arrangement

provided for in d previous agreement betwea1 two states, He himself acc~pted

the D~nish repr~~entativeI8 suggestions on tr~t point,l) and would be inclined

to give an ~ffirr~tive reply.

44. Further, the Committee would have to consider whether a state co·;ld

renounce its jurisdiction unilaterally, The question was whether a st::.te c(1)ld

be ponnitted to withdraw jurisdiction from its own courts and bring a crim~

under intclrnational law before the court for trial and punishm~nt.

1) SUIIlffia:ry Record of the 3rd meeting, p3.ragraph 55.



45. Those were the. points \'jhich the Committee must settle before a 8ub-eOl1lD1ttee

could start to draft the relevant artioles.

46. Mr. KHOSROVANI (Iran) thought that the court's jurisdiction should be ao

determined as to enable it to tI'"'J a wide range of crimes in respect of which

jurisdiction was cor.ferrod upon it by international conventions. In general,

he supported the Pakistani eJ.'11!3ndment, although he regarded it preferable to

oBit any reference to genocide in the convantion establishing the court, ~be

Convention on Genocide having been drafted and adopted to meet special

circumstances. It had to be remembered that if that Convention had not provided.

for dual jurisdiction in article VI~ it might well not have been ratified by so

laany governments. He considered it unlikely that all govarnrnents which aocepted

that article, -",auId be prepared to renounce the jurisdiction of their national

courts in favour of the int3rnational court. In his opinion, therefore, article

24 should be couched in broad terms.

47. The CHAIRMAN, sUI'ianarizing the discussion, 1$aid that. the problem now

to be settled was whether specific crimes should be mentionaG. in artic~e 24.

The meeting was suspended at 11.15 a.m. and was resumed at 11.30 a.m.

48. The CHAIi1HAN proposed that a small drafting 8ub-conmdttee be set up to

deal with any drafting problems that night arise. The sub-eommittee would cons:Lst

of the Rapportour and h1r.lSolt ex officio, and the ri3presontative of France, the

Netherlands and Israel, under the chairm!\nship of the Rapporteur.

49. Mr. PINEYRO CHAIN (Uruguay) said that the presence of the United States

reprt:sentative in the sub-committee would be J'llost vuluable.

50. Hr. AMADO (Brazil) agrl30d with the represente.tiva of Uruguay. Nor should

t.he valuable participation of lJlr. Maktos prevent the Chairman from staying on the

sub-eomrnittee as well.

51. The CHAIRMAN said th~t it would be undesirable to have two ropresentatives

of thu United Statos of A.~erica in the sub-eommitteac Moreover, ha worked closely

with Mr. Maktos, so it \-,as rt)alJ.,.v unneceSS:lM7-
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52. Mr. JU,UI.DO (Brp,zil) thought th~t it would be prematuro to sat up a real .

drafting committee. It was tho practice in thu Unit~d Nations to appoint a

draftinr, conmdttee when clear d~cisions on principle had been adopted in plenary

mooting. Agreanent on principlcs, howevor, had not yat been ruc:.ched. If, on the

other hand, the proposed sub-committee werd instructed to subnit ~ co-ordinated

sm:unary of the views of its own members, thus 0liminating a n~~bQr of difficulties,

h0 would have no objection to it being appointcj.

53. The CHAIffi-IAN said that the ruason for his proposal w.::s that 'the
I

COrnnitt00 would h[J.v~ to dMid0 in principle on proposals nude by tha various

roprosontativvs, such as that r..lrundy mde by the Pakistani r~pros0ntative. Tho

drnfting group would havo;; the task of oxpressing all principlus dt.lciddd upon in

lc.nguage that tho majority in the Comnittoe agroed upon; in oth-.:r words tho

drafting group would be solvly tl. corunittee on styl.:, nnd would in no wr..y attempt

to guide the d~libarationB or influence thd decisions of th0 COtmrltte~.

5~.. Mr. M.fADO (Brazil) did not think that thu text of thl) Pcldstnni

roprl;)sentative' S ar:J.cndm;,;nt should bo put to the votu bcforu it had bVQn thoroughly

discuss..:d. It contained nn express rvfercnc..: to g"JUocide, \om.:r0D.S n~ithur thu

Socrotary-G~n~ral'sprvlirninD.ry dreft nor the P!opos.::l of the Unit~d status

ruprescnte.tiv<3 contcinod any such r0f~rcnc.:;. He hir.1sulf considl3Nd that th;:: crilil~

.
in quostion "laS ~lready cov..:red by the words 11 crimesunder intdrnational law".

Hv pointed out thD.t tho rcprustlntative of Isr~;jl h['.d strongly criticizdd th..:

Fronch d~logation's proposal to giVe thu COUl't jurisdiction ov~r minor oflvnc~s

under int0rnational ~~w.

55. Tho CHAlIU1AN said that th.:;re was still somi) ;:ds.:lppr..:hunsion r.'.s to the

purpose of his proposD.l to sot up ['. draftinf, sub-co;~ttclu to uxpr~ss in appropriate

languag~ the decisions re~ch0d by the Co~uxitt~u. If tho C~~itt~0 was un~b10 t~

D.gru...: on nnyth:~ ~t;, th0ru would bu nothing for th. SUb-~oDln:i.tt.;u to do •

.fhu Ch~irr.tD.n' s propos~l WllS une.uil'J.ously adc. Jwd.

i ./



A./A~~. I,S; ':>it,,4
pt-.Zt::: 20

~·ir. P"lNZIRO CH.:.IN (Uruguay) considaroJd the exi.~ ~ ~ of an inturnntion~l

law should be
2...~ni$hed b;;,! tho int';l'nntioml community, extlrcizin~~ it<> -l..-utiv PO~:'~TS. The
l'Js,~l pri.nciples f.:tllo....10r:'!. by thG Nurnborg Tribun,,"l had ;-~ ar . .:>VdC1 by the
G:;nr>r:-.l ;"ss'3I'lbly, end r.[:d just t .... m fO!':i: bted 1 ne. Int ... rt .ticncl. Law Cor·1T-1ission

57. ',lb..m r,;L.:;sif;;rin,~ Gl'.L:~'~ U: ~;r il~ .'::O;Lti;r:.::11.::w] Oil: could inC'lud0) in <:l.
first cr,te ory, ,").11 tho~,; df·.:ct:i.n:: t1--•..; ftmd:-r.:,';ntll int,:r':s't.s of int,3rnc.tionnl
society as <J. 10i;;al ~~ntj.ty,; n,'U'1_l~r: 0rin. s :-~r::inst ~ac...:, ~'m.r crimcls Cl.nd crimes
<:!.gc:.ii1St hw:mnity. In tl-;,~ ~:'.1c')!1d cntv,OI~' cuuld con<: th\:l oth.Jr offencas d\:lscribed
by pr.}vious ·sp.:.:r.k·_'!'s ::tS :~ n'J!' of.f·.'p~(:s und,}r int ;rn..tional law. Of th<3 lattvr,
Ben,; vlON loc[~liZ<.::d, oth·.:t'::: if :~~'J .at. Prinarily, th.:;y wJro violc:.tions of the
rights of th.:: Stutus c0(\.ccrn"d, 1:~1~·. th~y also h~d an intJrnationul asp<.lct which,
in cdrtnin circur.lst~'nc,.S, .'l~·L;, justify int.1rn:ttionnl punitiv.; nction. Th0
chidf task of thJ court c.:hould bo tht> punishr:lont of int'3rmtional crirllds in ':.h..:
strict senS0 of the t<;r:, bnt its jurisdiction mi,':ht, .:>.t ·C.hcl sant:: tim<lJ .Jxtend,

':;curh..y of Mankind. Th<J

h.;r-.;fore <:l.n in~sc<:l.pable <:l.nd

J.rl ~: SdC Jndary W:'.~T, to il'L;~c.;s which, 1,·:hilv not ,Jxuctly inturn".tionol in
cht;.r.~.ct.~r, did F.JS3f.:fS '.'. I: _rt~.in int..:rnrti:m:'.l D.Spoct.

58. Th,: Fr-.:nch roP!,.:~;,r'.t.;:·,· .L,,~ had considered thr..t the Cor.1T.rl.ttcO·" as u \'!hole,
hc.d ugruc:d to dr3fin; t:,~ jurisdiction of th<3 court ['.s boing the jurisdiction it
deriv,,;d fron conv:nti i);!:' eonc}.w:od for th.:'.t purpose, It would be a ;:ustake for
such ~ solution, ¥hich h~d bJJD ndvocuted by the Unitod st~tcs and P~kist<:l.n

rcprasentativvs, to b.::: ",cc6pted. In th.:l c~se of off..:nc0s which had en
intcrnc..tionul aspect, th..:re would be no objection to decidin[ th['.t the
jurisdiction of the court should C0 fixed by conventions, such jurisdictio~only

in cr.sus 'dn.Jrc two or l~oro States c.gr..::-::d to b:dng c. r.ic'l.t~..Jr before the court, (I.ud
only in certain specifi0d circ\t1stnnc..:s. Tn the CUSd of CritleS undor international
law in tn~ strict suns~ of thcl tOT!l, howevor, th~rcl was not so nuch justific~tion

for dufininr; the jurisdiction of the court in th~t nann~r. In th~ lattur case,
it should be expressly dcclc.r~d th~t the jurisdiction ?f thcl court OV0r crines

. ".• ....,..a
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. t . t th~'L 1J..ns , P,) i..:'C'j, c:g":"..~ns" • to: rulos

of wt'.r and ug2.inst htl-nLr''':~ty, Wc.s b<'.s,;~ on th·;: prior cor.:x··,t ef St:-.tdS 2.5

signifi~d in th0ir UCc0ptanc~ of th~ s~~tutd of th~ cJurt.

59. By ddt~I'nininb th0 jurisdiction ef:' th.; cO"J.rt in th;~t \'1[:'::I, t.h" Urd.tdd Ne.ti.ons

would e.void Iclc.vinG thd '{lay op.;n to tb:: armrch;r- ,·;h:'..ch ,.,.oul0. l'Qi;;l1 if Stl'.t..;s \'1.JN

l::lft l'ruu to I:lC.ku their 0".'111 choic0 anor:.g off~nc0s und..lr i:lttJrn".tional lml. If.

it ,~cru sett1ud solely by conventions) p~'rsons comrlittin;l .::.cts Ng.:-.l'd,::d cs Cri;-I~S

would bu li.:-.bla to F'mish::h.;nt in th<;} 0yt..:8 oi thOS0 3td:.;s bound. by a cony-:r.t.ion,

but ''lould be innocent in th..: JytJs of thd othJrs. Tt.) jui'ir,ui ctivlJ. of thcl court

did injury to supre.-nc.tion~J. inti..:i'~;st:::, It i:r.S i:.lp".::;sibl.; .for tbJ j'urLs(!.ic':.ion

of thu court to bt3 cn.rvJd up b~' t ',' c,):-tplic .....t ..;...:.. il:.r>xnL:-.y 0: nUll; r)u~ conv)ntions,

Idavinr each Stat0 fr.Ju to dclli::1.it tht.'.t jurisdictiun as it d'J<3f.10d fit. In the

ccse of cri'-:I0S und...:r int,,,rnc.tion21 le.1;~ J t.h.; juri:;>diction 01' thu C0urt dust be

acccptud ~ bloc.

60. Th.;) convvntion<'..l dle"'1.-.:nt :!Ould L .',

the cOrIVenticm <Jstt'.tlisJ-:inc::: tb.) 3t~....tut\.; .; c , •••• court would b..; o));:;n for e.cceptancc

by cll St -.t...:s. To tc.k.J account 01 pulitic:'.l c OIlSidJ ri1.tions , it should b,; notdd

that, y,lhild thu ~ourt "lould b\~ v ..;sttJd \·d.th conp.;tcnc..: <'.S so,-,n £'.S th\) rcquisittl

nur.ib0r of C'..cc0ptanc...:s vl-.:r...: forthcwing, it did no~... 1'011')\'1 th:-.t thJ court liould

autOiaati(!~llJr t~.k<.l action on tih.l ~ :~rt.l ::llugi'..tior: th:-,t t. crind und\:JI' int rnntional

lm'l h~·.d b0d!1 cor.i.:littl:1o. In uc,ch pc.rticulo.r c:~s':'., it ../Ould Do.: IObic~ for tht::l

soizin[; of th·.} court to b..:l subj vet tu ['. sp\jcifi c r~;quu st fro~l an or,:M of the

Unitud Nc.tions, '\'lhich 1.Uglit oJithcr. bl.; thv G,m.::ral Hssul].bly or t~i0 Sccur,;,ty

Council., In that tw.nnJr, the court \'lould v;cclrcise its punitive powers ,...ith the

p)litill:.1 support of tho orgcn which had b.rou[:;ht th..:l r.lc.tt...:r b~forc it.

61. Brief~r, the jurisdiction of th0 court should cov~r two headings. Th...: first

"lOuld include c.l1 cri;;l\:Js und"r inLrn:-.tion.:'.1 l['.w, w;ithout nr'..::.iIl[; th.::m specificc.1J.;y·,

th\.l consent of st......tcs, in thd cC:\G·J, buin[; siGnified by. th..;ir D.cccptar~,) of thu

st['.tutu; the svcond would rcll~to to oth0r ofr~nc~s cov~rad by s~cia1 conv~ntions.
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E'urth.;!c,l:lrt;, the jurisdiction of the court would not Gala into pley automatiCtllly.

Its ~ct~0n should, in QVdry c~so, ari6~ from a decision of an organ of the

int~r!~tionul co~xmity. It would indeed be inad~ssi~le for acts to be

lcb6lh,d as crimes undar inti.mdlona). lc"l.w when, in the opinion of the ~ajority

of l{enb<.:rs of th", United Nr..tions, thoy were not of that nature.

6:::. Mr" LUNG, Secrotal'Y to the Coornittee, in reply to a question put by

Mr o M~KTOS (Unit~d States of ~~erica), said that if genocide were placed under

par~Br~ph (3) of article 24 it would giv~ rise to the difficulties to which the

R.:':.pport,:~u}' L;ld rai'erred g (1) HowevoJr, genocide should pI'Opi::rly CO!'.ld' under

~,.;.l'<.br<~ph (1) of £l.rticlG 24, which dealt with crit:l.es under intarnationE'.l law.

To includ0 it in pnragraph (3) would require nf.lcndnent of the t~xt.

63e Hr. MAKTOS (United Statas 01' Ar.10ricc.) a.gre-Jd that gdnocidc should be

I:1~nt ion'dd, if et all, in par.:.grc.ph (:1.) of article 24.

64. Turning to the Pakist~ Cltlendr.l.:;nt, he said thr.t he had three nodificetions

to propose to it. His first proposal was thct th~ rdfvrence to genocide b~

deleted. If such Do rof~ronco G included, th~ ~cceptl1bility of the conv,;mti.on

'Nould ro gNC'-tly diminished, 'b~cc.use States which were unld.lling to surrdnd~r

jurisdiction in the hk~ttar of genocide would not bu prepardd to ngreu to a

conv0ntio~ specifically bringing genocide within the oom~tQncc of an intarnction111

crir.rl.nal cou_~t. The main purpose of thu conv~ntionwne to establish an intvrrw.tiorcl

crininal court ,~~cept,~ble to n !:lajority of Stntl;)s. ~nocidG, if it was ddsirdd to

specify :l..t <'.s ~ crJ.J:1tJ cv...:r uhich the court would have jurisdiction, could be

rvlug~t~d to ~ protocol which could be sign~d by Stat~s dasirinE its inclusion.

}for00vtJr, tiN!';:; Wdra t\JchnicnJ. dif.f:icnltiaa in specifying gcnocid.J, such ne that

of d...:"w.rcc.ti.ng dOl'ldstic c.nd intcrnr.tione.l jUI'isdiction in tho question, r.n0.- of

dot;idinG who "'ould sU':'r..:nder crininnl$ guilty of genocide, who would punish thuli

t ,~1d in what way they shculd bu punished. T~ Pcki8tani ~opresantntivcl h~ ~rgucld

th-!'.t glmocidcl should b0 sp.:cificnlly r.t ..ntionud btJcl'.use it had bt.i~n I:1.Jntiondd in

'(1) SurlJ:w.ry Record of tho 3rd !:le~ting" paragrnph 5S.
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Gomral !\ssembly resolution 4a9 (V) which lrdd. down the Ccmr.rl.ttue' 5 terns of

reference. That r.lcntion of g.:.lnocido, howe'JeI', had bt::dn rode in the preamble to
, .

tho resolut.ion, tl.1'ld "ms not intcnd-:d to limit in cItY. wc::! th0 opo:)rntivi;;} part of

t.he rasoluti13n, which constit~tvd th,) true t~ms of ra1'.;ronc<3 of the Cornrnittca.

Anothu~ argunont aB~inst spocific ffiuntion of e~nocide was th~t it was undesirr.ble
,

thut the Co::clttee shou.ld ndopt half r.1fJusures; it should eithclr mAke the

convention so brol'.d ir. seop.; th~t it included ev.)rythinG, or it should specify

each particular tYPd of intvrnntionnl crime., For those rccsons, h~ thought that

the specific referenc~ to gvnocide 8hould be ddl~tud from the rumundment.

65. Tho second r.l.odifiac.tion ho proposed to th~ Pcld.stani a.l:l,mdmont wa.s the

insertion of some such words as l/off'encQs against the lew of ~ntionsll. The

Pt\kistani ~endmdnt gnve jurisdiction to the eourt only when such jurisdiction

had ber3n conferred upon i1~ by conv,mtions. As the Uruguaya.n representative had

said, howd'y~r, it should t\lso Mve .iurisdietion QVoJr cri11Ws und..r intdrnr.tiolU'-l

law which did not rv~l within thu c~tugory of those dd£inad ~s such by conv~ntions.

It, howl3v"r, such agrd~vnts w~ro rolvg.:'.tod to Cl diffur....nt chapt.;r, as tht.l Ul"Uguay:m

l'opresentative had sugg~st\.ld, a !urthdr difficulty \'10uld a.rise, in that thuy could

.
ba dl:liinlJd to Cl cl3cttin ~xt~nt, but if giv,;;n Sdparat\.l li10nt.ion the provision l'Iould

bo so indafinite ns to be inconsist~nt with the requiremvnts of an intdrnr.tion61

conv~ntion. Th~ French represontative had spoken of runor int~rn~tion.:'.l crL~~s.

but such cr1n.:Js did not rvquir~ spocific d~finition, sinc.;)" t.s in th\;t cast:. of

g...:nocide, thuy could 'u...: dvr.'.lt, ''11th by soperate protocol. It ha.d to be r""n.oubdred

thet if Sta.tes Wdre unwilling to accord th~ dignity of tha titl~ of' int...:rnctional

..
crime to any minor criml3 such as those mtmtionlOld by th~ .Fr~nch riJprvs~mtntiv,), it

wa.s ooctxoemgly unI1kaly thr.t they would rt.lgard such a crimd cs an int~rnD.tion..'\l

crime or rntify any conv;Jnticn tN['.tinS it as such. On the whole, thcrd.t'.ore, it

W~ desirnblo to lUimtion offl:.lnc,-,s c< ainst thu lll.l~ of nc.tions in thv F<::.kistnni

4!J!1cndment, but. i't would be UlmaC)Ssr.ry to dufinl.! th.;m sp...:cificnlly or devotu to

them a saparnt~ s~ction or chapt~r.

66. Hi:l third proposal w<:>.s that thu words "concll1dod in purs~.:'.n>;,.; of roco•.1I!1IJndat1ons
,

of the G.:mornl Assooblyll should bv addod at thl3 .::nd of tho Paldstmrl. t\D1anc:lrnvnt•

'I

.',
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Such an addition would ",lso contribute to thfJ general acceptance of the convention"

It that addition, or so~e similar addition, were not adopted, it might be found,

fO:f' exnmple, that certain States <l.Greed that some act, for instcnce, war propl'.genda.,

constituted ~n intern~tional crime, and entered into a convention to t~~t effect.

If those st",tes were parties to the convention establishing an intern~tional

crim:tnnl court, otheL' stc.tos would also be canpelled to accept war propag<l.nda as

nn iht~r,....tional crime, even though they were not even cerk.in of the :-tenning to

be c.t.t~ched to tr:,.; tarIn Ilw~r propr.g~ndall. Addition of the word~ he hnd suggested

'1o'Uld mann th~t.. the Unit'-!d Nc.tions as a whole would approve of the conv~ntion, so

th~t no c~~e of the type he had quoted could ~rise.

67. The thrd6 suggestions he tk~ In~d provided thre~ import~t limitations or
unil~ternl surrender of jurisdiction. If they were accepted, jurisdiction would

h,J surrendered by. States to the court only by their Olm consent, only in l'IJspect

of crines ngninst tho l~~.: of nations, and only through conventions requiring

recoF'll\ond".tiona b~r the 'Jon~rL'.l i.ssembly. In his view, a. mjority of countries

\fould then be prupared to ~ccopt,th~ convention&

68. Hl'. K~rtNO (Assiatnll't Secrct:'.ry-Guner.::.l) sugg\1stcd thr.t there was no

~peeil'.l reC'.son why the words "offenc~s r',g:.inst the l;,.w of n:'.tions ll should ba used

, r ...thcr thtm the ·words "cri::tcs undor int..;rnr.tion.:'.l lewll • The lr.tter expression

\f~S ~ore precise, and hc.d b~~n used in drc.fts prdp~red by the International Law

Cor.u:rl..ssion '·.nd in the Canvuntion In Genocide. He thorofore <'.ab.d if the United

stntcs ropresent~tive w~s prep:'.red to ~ltclr tho s~cond of his proposed ~endments

to IIcr:L"1es undel' int Jrnr.tionL'.l lawll.

69. Mr. M;'.KTOS (Unitec.l St~tcs of ,'.n:;ricn) s<:'.id in Nply th::.t he had not

intended to. propose t'.ny specific ,,'ordinr: for his r.Iodific ..:~tions. The expression

he h:-.d used was to be found in the Constitution of tho Unit~d Stntes of Auericc.,

'but he hr.d no ob,iection to the expression "crirles under internt',tiona1 law" J
(.

i provided th<~t there wro.f: no difference bet,'1o ,m the t,,1O e~::prc5sions.

J
r.
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70. Mr. WANG (Chinn) ngrvod with the Unitad sto.tua ruprvsontativa ~s to

the great importnnce of th~ jurisdiction of an int Jrn..'\tionnl crimin<'.l court.

In his own opinion, hOHav-.::r, it wns d~8irD.bld to sp..::cify int0rna.tioncl crimes

in thC3 convention dstablishing thd court, as rdfl;Nnce to oth.;r conventions

would in uffdct mot'.n postponclm~nt of th~ quustion of thd courtts jurisdiction.

To specit~ such crimos would rcis~ d~fficultius for which he could not suggGst

n solution, but thu nttai;:lpt should be mcd0.

71. H~ ngrodd with th~ United Str.tcs ri)pros\)nt.:'..tivt3 th<.'..t rl;.lf~r~:mce to g~noc1de

should b~ delctdd from article 24. In ,my convontion conferring jurisdiction on

an into,.lrMtione~ crimino.l court tho g<.inUrc.l d'-lfinitiona would nc.turc.lly include

~enocida, and spt3cific l~cntion of 'it in thu text of thv convention would Givd tha

imprussion toot the court wr..s intondod for the sola purpose, or r.most for the

601-.] purpos0, of trying thlol crilllol of genocide, and thr.t thu oonv~ntion '\'1t'.S a Oclre

mmex to tha Convention on Genocide.

72. The C~~I~.N, su~rizing tho discussion, scid th~t thr~e G,nur~l

qUdstions hnd bdJn ruisud: whothvr th~ jurisdiction of tho int~rn~tional

criminal court 51' ould covvr sptlcific~lly one or mord kinds of crimu; whethdr
•

th.:l court's jurisdictic'l1 should bi) d-ltarl.unoad ultim~tvly by convvntions to \>1¥-ch

the St.:\tdS oO.'1o.;rn-::d woui.: cc\.:~da; ~nd "rhdtl".-.:r thv ~n-.:rnl l.ss.ambly' s

rcco:i,un~ndc.tions should b..: rt;i.yir..id for convuntions by StC'.tus.

73. Mr. de L:.ClLJmIERE (France) was gra.tut'ul to th..:: r~prosdntcti'lfd of

Pnki.stnn who, by s'..tbmitting his C.i:1,.mdrt.;nt~ h~d r'lnd..: it possiblu for the COLltdtt.eo

tQ pun~tratd ~or-o dJ~ply into c~rt~in ~sp~cts of tha court's jurisdiction.

Ho'\....cvur, if tbe D.mundln~nt wvr..:l put to thd -lotv" it would b\) difficult at thr.-t

st~.go;) to COl!lV to any d~cision" sineo thr.t ''lOuld mc:::nn t cldng u stc.nd, outrigr.t onu

way or thv othur on c ,~hole s..:r1us of intt:I'dsting io1.£)a6, o;)1".ch of which 'Has worth,­

or sepcrutv study$

74. Bofor4J enquiring into .:\~Jthins oJlsv, the COi.1I'.uttv,) should dro.w up a list or

th~ q\1dstions of principla connvctcd \-lith th~ ddt.;~..:.dnr.tion ot the Court's

jurisdiction, SubsoquontJ.7, nvmb.ars of the Cor.u:t1tto,"' rnght give th0ir views on

"
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el3.ch of those questions ~nd thuir replio:JfS would bu of e,'1lidnnctl to thu drnfting

cor.mttde in its ta.sk•.

75. The qudsti"ns to bu sl,}ttlod wer\;) ~s fo11o,'1s. Should the jurisdiotion of

th\J court bo l.Jft to be s~ttlud by convon.tions or should two sourCdS of

jurisdiction bd r~cognizvd, the ~cc~pta.ne~ of th~ st~tutv of the court itself,

in the ansa of crious under inturn~tionnl law, ~nd conv~ntions, i7 thd case of

other offenoes? Should spooific rof~runcd bu ~ndd to gdnocide? In the even~

of the jurisdiction of tho court being fixed dntiruly by conv..mtions, should the

le.ttor dQo.l only with nc.jor crimus'? nould it be possiblo for thl:l court to be

seized of ~ na.tter by ;~~ns of ~. spocial ~Grclununt subsequ~nt to thQ criminal

act and, if so, und0r whnt cOI¥:itions? Should tt be possible for the court to be

seized of ~ cnsa by th~ unilntdral ddcision of a Stntu in caSdS wh~rd no

provision was :ladd for thi;j jurisdiction. of tht:l court oVvr th,; criud in question

in any convdntion binding thnt Statu, nod, if so, undur whet conditions?

76. Follo\'iing on tho obsE.irv.~.tions of t~d Uruguay:m ~d UnitJd St~t.:::s

rop~senta.tivds, a. sixth quustion rucht bd adddd to thu list, na.n0ly, whdth~r a

reco!Jr.l~ndation ,?f thu G\;her[l~ .~ssvI:l.bly was ndC-3Ssnry in I")rcl..;r to dut..:r::linlil

boforehand wh\Jth-.:r +.he ci'.soin point was a criJ:\t.l und.;r },nt ;rn[!,tfona.l kw or not.

77. The Cl1HLU>L'.N thought thc.t th~ qu~stions outlinrJd by thf;,1 Frunch

rlJpr~sunt!ltivd L:lie;ht bu rugr.rd(;d as (.!. ba.sis for discussion. It ~J~.S for the

CO!:li:tittUI3 to docid.J how it would discuss \)t:'.Ch sdpnrr..t.J quostion.

78. }~. MUNIR (Pnkistcn), ruf0rring to his a.r.mnmJ~nt to articl; 24, said

that if it were dacided not to sp~cif~ any offuncds in th~t articlv, pnd if thd

j~risdiction of tho Court w[!,s'i~~de to d~~nd on conventions by St~t~S, h~ 110uld

not i~sist on thv rclf\)roncv to genocide buing rutnir~d in his ~~ndn~nt.

79. Mr. ROBINSON (Isr~ul) 5ugEQstud c group of questions nodifyin& to

aone ext,;nt those propounded by th~ Frunch ropr~aenta.tivo. Und..;r the first

question, which would rel:-.tu to thtJ kind of jurisdiction thCl.t th.; int'~lrn.:"tionc.l

crimincl. court should h~we, thero would bl;} two Bub-hul!dinGs: jurisdiction over
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crimes und,ir int;)rtk.....tion~l lo.w, ~md jurisdiction ovJr othl3r Crli:l.,JS. The s<Jcond

quostion would'b~ ~n thu m)thod of conf~rrin~ such Jurisdiction, and would hava

thu follo'l'd.ng sub-hdo.dings. Should such jurisdiction ba oonfcrrud o.utol!\£!.ticnl1y

by th~ convvntion Butting up thu court? Sho~ld it bu conf<.Jrrvd by a protocol

to the convo;}ntion setting up thc3 court? ShOl.lld it bu confurr0d by pc.rticulcr

nultil~tdr~l or bilnt~rcl conv~ntions? Should it bu confurrcd by spclcicl

agr~cnunt betw~~n two or ~ore stctus? Should it bu conforrud by unilatdro.l nction,

with or without cart~in guarnntuds?

80. Thu third question, in gcn~ro.l turns! would bu th~t 01' the rolu of the

GvnQral AS6cnbly in tho uo.tt~r 01' dvt~rrxining thu j~isdiction of thu court.

Tho finel quustion would be wh~th~r thclro wns nny nu~d to includu e spucific

rvfur~ncv to g<Jnocidu in tho conv~ntion.

81. Mr. SOa.J:NS~N (Dcnnerk), spec.king to thu substnnco of the qU0stion of

jurisdiction, snid th:-.t tho uxchnng..J of viUl'1S hnd b... un vxtr..mtt::ly us.:ful, but hlj

wns not c0rtn1n thr..t tha idens put forw~.rd could bv CoS y.)t £ormulet~d in Cl. text.

If thu jurisdiction of thu court w~s to ba br..sud on conv~ntions, it scumvd to

him difficult, if not impossiblv, to ~Btr..blish any clucr-cut rules rugerding

jurisdiction without et thu S{lj~'; time kc~pinG in mind. thcl qU.:Jstion of ,"Iho would

b0 .-Jntitlvd to brinr: cr..svs bJforiJ the) court. Thu Cor.'U:l.ittvo should thvrafoN,

while considuring o.rticlu 24, baer in mind ~lso ~rticl~s 25 cnd 26, which wure

intioatoly linkad l'rith it. If thcl Cor.u.littu~ I.\ccuptud thet oonnuxion, thlJ pr·oblen

th..:n did not hingt) on ,,,hvthIJr crit~1U5 N0rt3 crim..:s in illturnc.tionc.l lc.w or only

cri::lus of int.:rnc.tionnl conC-.Jrn "ffucting on~ or mort> Stetvs, but on thu

dintinction b~twclun c~s~s whicn n Unitvd Nntions organ could bring bvfor~ th0

court c..nd cescs which Str.tus could bring buforcl tho court.

82. If thu provisions of percgrnphs (a) cnd (b) of c.rticlv 25 W0ru c.doptdd, the

nuvd for basing j~risdiction on n conv~ntion or conv0ntions would not b~ so n~~ifvst.

Th.:.: st<'.gJ had now bu<..ln ro.,\chvd in int..::rmtion~l rdlc.tions nd :;'n int.:rnntional lnw'

in which a two-thirds ~Jnjority of thv Mcnwors of ~hv ~ncrc.l hssvnbly could, c.nd

shoula i bring crioinr~s bufor~ nn int~rn~tionn1 crinlinul court, irr~sp0ctiv~ of
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83. In the cnse, howev,:r, of n sin.' le st[l.te bringing c- c~se buforo thv court,

a beais constit'llted by ['. convlmtlon or conv.,;nt:tons w.:-.s cler.rly necess:~ry. He

was not ~rep~r.dd to go so fur ns ~~rD.graph (a) of articl~ 26, of which the ux~ct

scope was not quita cle<'.r to him. Nor d.id he o.g:r.;e with the> Unit.:'!d Stt,t\3S

ropresentative t,hat such conv<;ntions shou.ld have the c.pprovt.l ·)f th;;: Gi.mer:'.l

Assembly, or. find the United states rcpresent~tivets ox~p18 ~onVincing(;) ns

none of the criminals in th~t ~xample could have bJ~n orought tefore an intarnc.tionc.l

criminal ccurt unless thtl st,:.te C0ncJrnod hnd nocupted th,~ cO'J.rt' 5 jurisdiction.

It s()~med to be e. sufficient's:'.foeucrd th.. r, t·he Sti.'.G,l ';'~l'bourirl[; the criminc.l

should hllve accoptad the jurisdiction of thtJ court.

.
whether thu State of which thu criminnl wc-s 0. xmtionnl or on the tc;r ...·itor,y of

which the cr~ne h~d blJen corrmdtt~d had acc~pt~d th& jurisdiction of the court.

In such C~SdS thdre would be no'need for convJntions.

~~. ,."~~:~fi:;·-:';~.?~~,,~<:rJ";:~-~~-~·~".?":~~~'J~'.~··'>~1~;:~~~::'ii(;:
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84. Summing up, he ~mph~6ized agdn that the qu.-.:sti0n of juriadJ.ction could only

be considered in the light of the r,lethod whert;;lby c:,.ses of Cr~ril3~~ unQcr intJrn.:ltionnJ.

lllW 'Would be brought bofore the court.

85. Mr. ~ffiKTOS (United states of Anurica)~ reforring to th~ qUdstion of the

Cor,tmitt<ilG I s methods of procedure" sr-id that he.: prtJf~rl'~d the sUU,;~stioris of the

French representative to those of thu Isra~li representative, on the ground th~t

sonta of the quostions suggested by the latter were not ~rocedur~l, but fundn~Qntnl

matters of policy. Moreov~r" if the Isrneli represent~tive's suggostions w~re

follo\"fed" genocide" which he himself hoped to bl'.msh 1'ro1:1 tho draft, would cr.~ep

bllCk ag~in. The irlportant qU3stion w.:-.s wheth~r th~ consent of stntas W~5 required

or not, [I',ld in that respect the French postulates were more suit1".ble.

86. The CH.'.IaMt.~ sUGgested thEl.t the f'l:.ture proced.ure of the Conr.Ji.ttea

should bE' to take the fOrr.u:l.l rotldndment of the Pnkistrm;. reprdsentp.tive c.s the

br-sie for its discussions, mcl~e e.ny n~endilants to it thllt W3re considured
"r desirable, discuss them Md vote upon them. In th.:\t way the diSCt~ssion l'culd
'I

~, not be deflected.

I~ was so n~reed.

The meeting rose ~t 1 R.B.

(i.) See parugre.ph 66 'e.bove.




