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1, GENERAL DISCUSSION (item 2 of the agenda.) (~cntirlucd)

1. The CP.AIBNAN, requesting the Committee to continue with the general

discussion, recalled that it still had to decide whether it wo~ld begin work

i'1l!Tlediately on the pru1iminary draft in annex I to the Scoretllry-General' s

memorandum (A/AC.4S/1).

2. r.lr~ MJ\KTOS (United States of Americo.) said thnt, before the COIIIII1ttee

embarked upon n detll11ed oxamination of an1 of the ar~exes, it must first decide. .
whetner the international cr.Unina.1 court should' be established b.Y General Assembly

resolution or by international convention, ood whether it should be a. pel"lnanent

body or an g&~ tribunal. It would be inllpproprillte to set up a sub-Comrdtteo

to consider those questions, ns they were important questions of poliay which

should be decided by. the Comnd:t.tec itself 0 However ~ whatever the decision it

should only be provisional, and subject to review ~r the Comr.dttee at an1 time in

tho light of subsequent discussions.

3. Mr. Wl~G (China), on the contrary, thought that the que:'stion as to whether

the intemc.tionnl criLdnn1 court should be appointed py resolution or by convention

Md whether it should be an ad .h2£ or a. pormonent body WOUJ.d ultimately be decided

bY' the General i~ssembly. The firs'i;, problem heforc the Committee was to decide

whether it should su'oc,ut to the General AsseJ'llbly one draft only, or altel'n~tive

dr·a.fts o In his opinion, the CoI!U"d.ttE:e could select one droit for recamnendation,

if it so desired, but it should submit o.lternc.tives l and it should therefore

examine all the three dr~fts set out in the annexes to the becretnry-Gcneral's

memorilIldum.

4. , The CHAIRlvIAN pointed out that under G<.:norcl. Assenbly resolution 489(V)

the Com'dttee was requested to prupare "one or ~or0 prelirlinnry dr:lft conventions-_.
and proposa.ls rclll.ting to thu ostablish.~ent md the sta.tute of an international

criminal court". The;, COJ!l.:~ittee could well decidE: du.ring its delibQro.tiollS

'tmetht-:r. it would pre~rG one, or Tore t~ml one, proposal" but it die' l1o't, need t(l

decide forthwith.
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5. Mr. WANG (China) maintained his view, on the ground tha.t it the COllll!l.ittee

recamncnded only one cethod of establil!lhing an international criminal court but the

Genera.l Assembly preferred another, the General Assembly would have no concrete

proposal to work u.pon. The first task of the Committee must therefore be .to

take tl decision on the question of alternative drafts and proposals.

6. Mr~ MAKTOS (United States of Ar.1erica) disagreed with the Chinesa

representative, as the G~neral Ass~bly would certainly have nothing concrete to.
work on if the Commit'&ec merely submitted alternative proposals and drnt'ts without

making a definite rec~endation in favour of any one of them" Moreover, it the

procedure suggested by the Chinese representative wv:."El adopted, much time would be

lost. It would be preferable to take no decision regarding altematives for the

time being, as that. could be done during the progress of the workj the dratt

statute, in any case, would be very nearly the some regarcUess of whether it was

decided that the court should be set up by General l.ssemb~· resolution or by

international convention.

7. Mr. AMADO (Brazil) said thllt. in its resolution the General Asser.lbly had

laid down te~s of reference for & committee consisting of the representatives of

sevel;~teen St.:l.tos, which was to prepare "one or more prsliminary draft conventions".

The first ~hing to be done, thorefore, was to decide whether tbe Committee proposed

to. submit to the General ;.sser.lbly a single draft or aore than one draft.

S. M~mbers should keep in rxlnd that the C~ittee was composed not of experts

acting in an individua.l co.pc.city but of governmentcl. representatives. They oust

exa.1'!line the possibility of sub!:dtting to the G'Jneral ;~saembly recor.unendations on

the establishment of an international criminal court, and consider whetheX' it

appeared feasible to translate into practiclll reality the idealism of those who

were anxious to anticipate historical processes.

9. While at the preceding Itcetingl)he had ho.d occasion to outline briefly the

Brazilian Government's views on the mtterl he W9.S nevertheless prepared to play·

his part in the 'WOrk of the CO!:l!".ittee with a view to !:laking El. choice between the

. various possibilities availnble.

1) Summary Record of the 2nd meeting (A/AC.48/SR.2) paragrr.phs 25 to .3.3.
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10. The preliminary question was whether the C~ttee should concentra.te all its

efforts on producing a sine:le draft, or consider several variants. It was

j.aportant a.t the very outset to know the attitude 01' me.mbors ot the COItinlittee on

that 1s8ue.

11. Mr f de llCHi.RRrERE (Franee), snid thllt he 'WaS not yet in e. position to

give an opinion as to -the desirability 'of subr,dtting onc dratt or more then one­

draft to the General Assc:mbly 0 Judging from the sceptical forecasts - which he

trusted would not pI"ove cecurnte.- of certain mcobers, the Ccu:lr'ittee wa.s not even

certain that it could produce a single draft.

12. Nor was he able to give his views on the t!l<-umer in l'dlich the court should be

set up, so long ns th~ purpose of the court had not been d~fined. T.he natural

scquence of ideas should b~ followed. A decision must first ot all be taken on

the functions tha.t it was desired to nllot to the court. To that end the

Co~ittee should bcgin b,y exa~intng the articles' of the Secretar,y-General's

preliminary draft dealing with th~ jurisdiction of the court. Then, on the basis

of the decisions taken on that point, it could take up the articles relating to

the! organization of the court, the procedure for setting it up being studied o~

at. the third stage, in the light of th'3 outco~e of the other two questions.

1', Mr. ROBINSON (Israel) said that the Committee ~as evading the laws of

logic; the proposals 50 far put forward had all put tha' cart before the horse"

..;'5 yet, only five out of the fourteen members present in the COlI'Llittee had sta.ted

the general views of their governments, and of those five three ha.d ·opposed the

establishment 0: an intei"national criminal court. It was impossible to embark

upon a detailed discussion of a draft if the general sense of the Co~ittee had

not yet emerged, The reason why there were opposing views on the Methods of

'Work to be adopted 'Was that the essential prelimim,:TY nanely 0. prope:.' general

discussion had not been carried out. Only through n discussion and analysis of

problems deriving fron SUC1~ e. general discussion could it be decided how the

~reliminaTY drafts should be appr03ched~ and whether the Comoittee should submit

one or more than one to the Genoro.l Ass~~blyo

14. He therefore proposed that the I!l(:eting be adj"oU1'1)ed until Mon;1ay 6 it.ugust, to
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give members of the Committee an opportunity of expressing the general \~ews of
thoir govern.r:J.cnts. The adjournment would permit l110mbers to seek instructions and
to ponder the problems that had alrea.dy been raised during the discussion.

15. l<Ir. SOREUSEN (De-nmark), while agreeing thr.t all I!lc:.rnbers should state the
general views of their governments~ thought that it was useful to discuss methods
0" wc~ko The discussion that had ta.ken place might po~ha.ps also clc~ify the
genera.l views of delegations ~ On the question of uternative drafts: he felt
that the first aim of the Comnittee should be to preparc l or to a~teI!lpt to prepare,
one prelimina.ry drn.rt~ for~ QS the French representative hnd so.id l it might find
it i!l1.?o~sib~.e to prepL'.re O"ten t~:1C.. It wa.s) aft~r all, the t<J.sk of the Comr.dttee
to recol!Ullond someth:!.ngl and it niFht be fO\L'1d feasible to submit, not a.ltemative
drafts, but 0ne draft containin~ o.ltern:.tiv~ p:t'O·,'isions.. To take L'J1 L'!nediate
decisiJn on the question of ~ltc~natives ndght thus prejudice the finr.l outcome
of the COIll!ni.ttee' s delib,-ratLm8~ The Gomrdtte(, should proceed on the aS9Ul!1.ption
th.:.t it would prepa.re on~ dr~.::t o~.ljr, lea.ving open the possibility of alternative
drr.fts or alternn.ti"\Te n.rt.ic18s.- Ho th8refore opposed the sugl;estions made by the
Chinese representatiy~o

16: It was true that Gert~in gE:nE,I'al principles relD.ting to the jurisdiction of
the court requir~d dis~ussion 0:1 the thcorotical level; neverthel~ss, it would be
helpful to have c drD.ft on which to base such :l discussion, and if the te...ct in
one or ~nothGr of the al"nexes to the Secrc..:ta::y-Genoral l s t1emorandum were taken, it
would not, preclude discussion of those a.bstract questions as and when each new
chapter or sE;ction wr.s tc..l<:en up.. It was established practice in the United Nations
that 3. w01:'ldng pa.per such D.S th'l~ ropresE.ntl.d by any of those annexes committed no
~overnnentl and could be frceJy mmended o

170 The question which tht.n ~ rose of which text should be adopted as a bD.sis for
dis~ussion wns closely conn0cted with that raised by the French representative on
whether an ex~~ination of tne u~~ft should begin with D.rticle 1, or E.le~where.

He agreed ~th the French roprcsen~~ti~e that it would he more logical to beg~n
with the: quee: ion of tho juricG.~ "',t.::"on :lr.Ll fU"1~ti;.lns of ~n interna.tional '..: r1minal
court., .:md he thorefore pro;;Joscd thD.t the Com:-::: tt-ec should start on Char~er II of
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either Qnnex I or annex 11 to the Secretary-GeneralIs memorandum.

18. Such a proposal at onco raised the question of which annex should be taken.

There was much to be said in favour of the French representative's argument that

it was impossible to decide that question before a decision had been reached

regarding the jurisdiction and functions of the court. Th~re was however a

practical difficulty that the 6hapters on jurisdiction diff~red, and must

necessarily differ, according to the WBS'in which the court was to be eetablished.

He therefore agreed with the United Sta.tes rcpi'esentative that it was Gss(;ntia~

first to take a provisional decision on which annex should be examined" ;~s the

decision would be provisional" the Committ.ee would be perfectly free to reverse it, .

J.') '" He could not" however" agree with the United States representa.tive Is proposa.l

that the Committee should also decide as a preliminar,r issue the question whether

the court should be a permanent body or an ~ hQ£ tribunal. Chap-cere II and III

in annex III would be the same as the corresponding chapters in either annex I or

annex 11" and the question of jurisdiction could therefore be discussed without

prejudice to th~ question whether·the court would be permanent or not. That

iseue could therefore be left in ab0yooce for the time being.

20. Mr. LIANG, Secretary to the CoJ!ll!littee, recalled that it hA.d been

SUBf.ested during thE.; discussions that mer.l.bel'S of the Committee could, if they so

desired" interrupt the discussion of particular problems. in order to m~e general

statements embodying the views of their res~ctiv0 governments1 l ) Such a

,rocedure might not be conducive to the continuity of the Cor.unittee t s work" and

the Committee might find it preferable to set a time limit for making such

general statements.

21. The CHAIRMAN .said that he did not propose to limit in nny way any membf..rls

right to make a general statement, unless that right was abused, and in such an

event the COIIlrnittee would be free to take whr;tever action it deemed desirable.

22. Mr. de L~CHARR:r:ERE (Fra.nce) agreed with the representative of Israel that

m6mbers should be given the opportunity of submittlng general observations.

1) Summary Record of the 2nd meeting, p~ragraph 91 0
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Hitherto, the discussions had been concerned both with the Carnmittee:s working
prooedure and with the advisa.bility of setting up a court. However, another
aspeot ot the matter had not yet been investigated, naoely, the part the court
1C>uld play. Even those neobers of the Cor.r-.ittee who we:r;-e sceptical of the
possibility of setting u}) the court could assist the CO!:1!.~i; tee to define i-l;,s
jurisdiction; for, if that were restricted, the court itself would be all ~he
easier to establish~

23. There was still rOOlJ, 'therefore, for a general discussion on th:lt point at
least.

24. The French Goverrnnent hnd sho\\'!l ty the action it hnd taken the impo::-ta.'1.ce it
attached to the estnblisbment o~ such an institution~ h discussion on the
advisability or inadvisability of the establishMent of the court would not,
however.!' a:'pear to serve any useful purpose at the present stage of the Committee's
work o'1.ng to the political aspects of the problen. un expressiun of opinion
by the. Committee would do nothing to assist govcrn~cnts. The Gencrcl ..sseMbly
would, moreover, have to discuss the matter. The Ccn~tteels task was slin?ly to
prepare concrete proposcls on th~ b~sis of which govcrn~cnts ~oulrt t~ke their
decisions.

25. IJ the Committee first of c.ll OXD.':1.inc.d th-.: j~lr~ s~~ic:,icn of t.he c;)url:, as
indicated in the anicles on the subject c'mtdnod in chcptc.r II of thE. annoxes
to the S~cretary-Genera1fs me:!ior:\!v::l.un, !:l\.nbE:rs \"ho dcsirec~ to cb so \.,..oul::i h:tve c.n
opportunity of eXi~undin~ general cJnsiderations concerning the role their
governments wished the court to '-::1:'..y,

26. As regards the court I 5 lunctic ns, various solutions \.,..cre th.~oretically feasible.
At the extreme limit of legal opt~isn, it was possibl~ to envisage judges of a
8UprCl!\e court decidine who was the aggrt:ssor and solving all political pI'obler.ls.
"s against those Utopicn views} which h~ h~1self WC.S far fron sharing} it ~ght

be maintained tha.t cert<.'in c rineo affecting the interests of a nunber of Sta.tes
were not suitably der.lt with under n:ltLmc.l lawc For instr..nce, n fo't"[;er night be
sentenced b' a French court for countt:rfciting de;).ln: s or Swiss f rc.ncs L'1. French
territory. The Governnents of thE:J United State:; of ;.ncrica or Swit?(;:l.md rd,ght.,
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however, consider that the offender had not been so s0vcre],y dealt with as he would

have been b,y their own courts and accordingly bl~e the French Government, although

it had no means of influoncing its ju1r:es or juries~

27. The history of ~lternation~l relations was full of incidents of th~t nature.

The international responsibility of :;,ovornmcnts r.:ight be involved by the decisions.

of courts which. were absolutely free from any Governmental control.

28. I\ll' the same context, menti!=ln coul(~ also be rrade of the drug traffic, the

cuttin~ of the submarine cables b(~tween countries and other offences under common

law which it mi;;ht be considcrec1.4esir.:'ble to brinG under the jurisdiction ot Ql'1

international criminal court. •

29. A general discussion on the jurisdiction of th~ court rJi&ht make it possible to

find a co~promise ~olution botween those two extrem~s.

30. He was prepared to agree, as the representative of Denmark had done, that the

COlllr.'.ittee should start by e:xa.~ining chapt0r II of either annex I or II and had no

objection to working on the bas~s of a court .stablished by convention with the

orject of facilitating the Conunittee1s work.

31. Mr. KERNO (hssistant Secretar,y-General) considered that it was natural and

CU::3t::lT'l"'7 +.h ....t., durint;; the openin;:; d'\ys, deleGations should need a little tine to

get to the core of the nk~tter. The cbscrv~tions or thQ representatives of Israel,

Denmark and Jrance would enable.. the Committee to determine which questions it should

take up at the next meetinG. It might be well to start with the crucial. question

of the court I B jurisdictLn. General considerati.ms, expounded during its examilk".tinn,

oould enabl~ members who h~d not ~lrearty done so to mak~ known the general attitude

of their ~overnments.

32. Mr, i~NES (Australia) s~d that the assumption on whioh the foregoing

discussivn had been hased was that an internatianal cr~nal court l if established,

would be set up eith0r by 1nt~rnnti':nnl convention or by' General Ass8!nbly resolutil,n.

There were, howevcr l other possibilities, one of which was that the. court should be

set up a:J 3. principal organ of the United Na.tions. He did not l):r'opose to speak on

the pros and ovns of such an alternative, which would require amendl!lent of Article 7
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ot the Charter of the United Nations .. but he telt that the Committee should not

overlook the fa.ct that such an alternative did in tact exist, In that connexion..

he drew attention to page S of document .../AC,48/l .. in which it was' stated that:

tiThe procedure for an.enclUonta to .the Chartor is long and canplicated...and it seens

probable that the conditions laid~ in it.rticle 10~ could not be fulfilled at the

present t1I!1e". The COI!1l:1ittee should de~ide whether it agreed with that view, as.

well as on the alternative possibility of n court established &e a subsidiar.r organ

of the United Nations. That rais~d the question wncther it could be sQid that an

international crirlin£L1 court was necessary to the General ;.sse~.bly "for the

perfonnance of its functiuns" in accordance 17ith i~rticle 22 of the Charter.

33. Yet g,nother possibility was that the international criminal court should be set

up by reso1utbn of the General :.ssembly, but with the obligntions of states defined

in a convention open tor accessi0n. It seemed to h~ that before the Committee

decided ,,'hether the court should bG ..set up by resolution or by convention and begrm

exnmin~ti)n of the re10vant nnnex, it should first of all explore all other

possibt1itics, inclu0inb those he had mentioned.

34. Mr. KERNO (~ssistant S~cretary-General) pointed out that to bec0me

~ffective a.n ~endmcnt of the Ch~rter of the United Nations required ratification bl

~.ll the permanent me:nbers of the Security Council, In tho e.xistinf; circumstnnces,

it se~med quite c1ea.r that an !lI1cnc.ment for the purpose of establishing an inter­

n~tional cr:imina1 court ns a principal organ of the United Nations pouId be imprnct1-

ca.ble for political reasons. ith regard to ~1rticle 22 of the Chc.rter, the functions

of the General ~\ssembly, ~,ich were defined in Article 10 and succeeding ~rticles,

'_had b.~en interpreted very widely by the International Court of Justice and by the

General I1ssemb~ itself, It was for the General :.ssembly to decide what those

functions inclUded, and what might legitimately be undE;rstood to come under the

expression "perfonnance of its functions".
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35. The CH..ImiiN drew the a.ttontion of the Comr1ittee to rule 108 of the rules

of proce1ure (h/520/Rev.l) of the G~n~ral ~8semb1yo

36. 1.fter ~ short discussion, it wes agreed that, as the Committee wa.s canposed ot

seventeen l<It;mber St3t~s, unr",er GenGral :.ssembly resolution 489 (v) I the quorum would

be six, :md nine mombers wwld hr-ve to be present for a question to be put to the

vote, regardless of th(; fact that three governm<-nt members had not sent representatives.

37" The OHi.IRMJ.N cll.llod for tOrm.:l.l proposals on the procedure to bo followed

by the Co~itteo.

38. Mro> SORENSEN (Denmark) pro'Josed that the Corn:dttec discuss the question

of the jurisdiction MC, functions of nn int<.::rnationrll cr imin~l court, :::.nd t '.ko as

its basic working papc:r annex II chapt,er II to the Sc;cretary-G€:ncral l s m(:;::J,ornndum.

(h/~Cr48/l). He also sUG~estud th~t ~~r Gon~r~l st~t~m~nts of views b,y members

should be made in the context of that discussion.

39. The CHnI~il~, replying to Mr. ROBINSON (Israel), said that a meober of tho

Com:~ittee could nake a general stater.u;.nt of his views whenever h~ so desired, unless

the Comrni.tteo subsequently c,e~ided otherwise•

..
40. Ur. de Lj~GHhR..·UERE (France) sup:)()rted the Danish ropresE-ntr-tive I s proposal}

which took cccount of the desire that p:'ovision should be n..~de for the i)()ssibility

of holding ~ genercl discussion. During the ~~inntion of cha.pter II, concerning

the iurisdiction of the court, a.ll the aspects of the probla~ could be broucht out.

The general discussion should, h';"llever, be specially concerned with that chapter.

It "/oul(: thus be possible to define clearly the functbns to be ~ischar6ed by the

41. Mr. SORENSEN (Demnark), replyinl~ to l~rr. \lYNES (~'~u'3t.£'r.litl.), SD..l.U "'hat the

reason why hu had sU6geste~ tcking annex 11 as a basis for discussion Was that he

had c')ncluned frOl'!l tht; c:ebate that th.-; general fec.:ling ,,,,as in favour of the

est~blishm.:mt of the court b,y inturn3tional cvnvention rather thnn by G011e;r~1

..ss~mbly resolution. Th~ c~oicc of annex 11 by tho Co~~ttee was to be rUEr.r~ed ns

a working hypothesis, in fcvour of establishment by convc.nt, ·.n,' "'hich caul'; De

o.bc.nr:onod a.t any time.
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42. Replying to Mr. 'Vl1JiG (China)" Ar. LIANG, Secretary to the Committee,
ex."\lainec. th3t the essential difference between the two methods of establishing the
court was that the General i.ssembly could not irTlpose oblieations upon states by
resolution. Thus, in annex I chapter 11 article 24, two additional sub-pa~agraphss
(a) and (b), were added to paragraph (3) to provide for conventions to enablo th~
court to be given jurisdic~tion over crimes under conunon law, In the case of
a~ex 11, where it was essumed tha~ the court would be established by an
~1i;,~l:'nd.t.ional convention, no such provisions were req..lired.

43. .The CHi.lIUUN put to the vote the Danish representative I s proposal that
the Com~ittee begin imoe(~ate1y to discuss chapter 11 of annex 11 to the Secretary­
GGneralls memorandum (~/hC.48/l).

The propqsal was adopted by 12 votes to none, with 2 abstentions.

2" SHJ.PTER II OF :.NNEX II TO 'rHE SECRETflRY-GENERJ.L'S l-LU,!OR...l"IDUH C'/hC.4S/l)

44. '1e CHLIRYl.fi.N invited the Comittee to take up ert"lcle 24 of the
preliminary draft of a st~.tutE:: for an internc:.tional °iminr..l court cont.?ined in
annex 11 to the Sccretary-Gen<:rl'!.l' 5 rnmor:mdum (;'/HC .48/1). There wouJ.d be no
objection to reference in the- course of the discussion to article 24 of thE..
preliminary draft contained in annex I to the same document.

45. Mr. KERNO (~i.ssistr..nt Secretary-General) referred the COl!lr'tittee to the
comnent,:; in {.nrt 11 of th<. mmoranrlum dealing with the juriS'C~iction of thE. Court.

46. Mr. LIt..NG, S(,cretary to the Cont1ittee, drew attention to tht- fnct that the;
Sccretnry-General's mer.lorandum had been prepnrGd before the Interna.tional Law
COI'Tllission hnd reachec its conclusions on thE"; clr3ft cock of offences a.gainst the
peace a.nd security of m~kind N'hich were 6rtbodied in chapter IV of its report
(l../:lN.4/4SL The Coronitt;ec woulc: no doubt wish to take account of those conclusicns'l

47. It would bE; note;d that the French tern 1§r~~Lc2l"!1~~" in p['.raGraphs 2 cmd 3 of
..q.rtic1e 24 hnd been t.ranslatud into English by "eOI!1flOn law". It l'1D.S i ....lpossibl<- to
f;.nd nn eXllct equivalent for t.he Fr<-nch tem, anc1. the; tem "cow.on lnw" shoulr1. not
be c0nstrued as'referrins to the C~flon law of hnclo-Snxon syste~s of law~ For
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present purposes it wul(: be convenient to regc.rd the expression IlcoJ!1.ffion lc.W;1 ~s

I!letl.nin'" "nation~l law".

48. Hr. ~L.KTO:3 (United Stc.tes of .merica) preferred the provisicJn in

pnrc.,.rr.ph (.3) to those in pr'.ragrD.phs (1) end (2) of c.rticle 24. The m.....in task

wc.s to estc.blish: if possible, an intemationcl. crinin::-.1 court. If, in v.ddition,

an ~ttempt wns :!lade to lr.y down what th .. jurisdiction of such r. court shoull' be,

the Committee \'lould be undertclting a task lrtlich would inevitably rmkc it inpossible

tu build nIl adequa.te judicie.l strocture dispensine the intcrnr.ti'Jn:-.l fiGld .•

49, ;~ere the Court given jurisdiction over crimes under intemc.tionc.l lc.w c.nd

over crimes un·ler com.qn law involving the responsi'oJi1ity ef one Stn.te pG.rty to the

convention tow~.rds other sta.tes pa.rties, much time WQulc. proba.bly be spent j.:l

discussing paragra.phs (1) and (2), and in the (;n~ few States would ratify the

c0nvention b0c~use of th~ir inclusion. There were ~y ciffercnt opinions ns to

what cril~es were crines un(:.er intcmotionc.l lr.w, and in f~.ilncss to a defendant it

was essential that he should know exactly what he was chc.rgcd with ~.nc. the con-liti·;ns

under "'hich he was bein3 tried. Agnin, the provi~ion in p:>.rn[raph 2 gc.vc rise to

cert':'..i' difficulties" Ttfuat WOos mennt by "responsibility" Wl:'.s not cle.nr. In r.ny

cv~nt, c~i~es under co~non law could not, he subnittcd, involve the crir~nn1

responsibility of Sta.tcs. It wns usual for suet ~rir.les to be d.e~lt with by c~or:\(;stic

courts~ i'bile it W<l.S troc thc.t in somc Str.tes 'c'!"J punishncnt I'1cter~ out by c.on.Gstic

courts "ras inlldequ~teJ th(;;re did not a::>pe:lr to be.; c.ny ;:oocl reason why such uses should

bc.sub~ittc1 to ~n intornr.tionn1 crL~in~l court, which, in his view, shou10 de~l

on1;)' ,.ri.th c:'irles th::.t n~tion~l courts were unr.ble to hr.ncl1e.

-
50. Furthe:t', he conceived nn intcrndi1m:-.l crir.ri.n:-.1 court c.s l'.djudicating only

s8rious cri~8s of intern~ti0n,1 concern, and bc1ilvod thc.t specific ~~nti0n of such

~.!rir.l.es would ho.vc.: <l. lif:lite.tiv~ <.;ff·.ct ':nd rn.c.iC'.:l.l;- r~·'.u~,:" t~l:' !l'_~::":'::- ...~ st ... ~··:s

likely to Ilcce~e to the convention,

51, He t;'1US :Jcrsonnl1y f;;,;lt t}-,at tht: am should be to set up nn intern<.d:.ionr.1 pene1

tribunc.l. c.nd. to lec.ve to the future decision of States wh<.'.t crimes [',ld "ih~ ~h pcrsons

should bl:. brou.:;ht before it. i.ssunin:: that p<~regrnph (.3) of article 2!,... were

ndoptcd, t,hc phrase "under common 1a.w", havino:: been deleted, he could Y:! sU:".lize +,th
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pOssibility of 0. certain number or states agreaing at S030 future dnte that one or

more crimes - for inetance, the or1me of gonocide or the or1ne 'of ~l.l~gression ­

should be brought under the jurisdiction of the intern' tional cri.I!1incl. court"

52. 1'fui1e it ITlight be alleged tha.t in such circumstances the court would h~"e

little or no work to do, he thOUght it possible to combine ~~ra[raph (3) of

article 24 as he hed propounded it with a furth(;r clause to the effect th!'.t the

cou~t s~ould not be established until 0. certain nu~ber of Statep had r~tifiod n

c,"'nvention giving the court jurisdiction over n specific crime or crimes.. ~.:l tho.t

way,,, too, the difficulty of having to convince public opinion would be rLJ:loved" for

the ':.ccused ?erson would know under \</hat cv!lditi'Jns he Wll.S to be tried, and no

Statu would be likely to ratify the convention epecifyinZ the crimes unless its

cction in so c.:oing hCl.d the sup:x>rt of public opinion in its country.

53. The views he had expressed were thrown out for the consideration of the COmF~tt~c

with a. view to f~cilitc.ting its work and with l1l1 eye to sccuring thc greatest

number of accossions to the instrument.

54.. Mr• ..NADD (Brazil) found merit in the United States approa.ch to the pro",lw",

in thr.t it ~ppeared r;\Uch less ambitious than what the French represcntativ(: had

::,ppo.rE.ntly haG. in !'lind.

55.. Mr, SORENSEN (Denmark) wished to make some tentative remn.rks in connexion

with the United States represc;ntative's statement.. He fully a.greed with the latter.
that the term "crimes under internation:,.l,lawll required c1t'.l'ification. It 1'l.~"S too

indefinite for the purposcs of a convention such as th~ one under consideration.

It rd~ht be possible, as thc United Stn.tes representative had su:;gested, to c~!'lbino

the three para-raphe of article 24, placinG emphasis on the acceptance of the court's

jurisdiction by states. ~eg<~rd should be had, however, to wh::l.t had gone before"

It ~~uld be noted that in article VI of the nonvention on the Prevention an~ Punish­

ment of the Crime of Genocide, it was laid down that persons charged with genocide

should be tried by a competent tribunal of the State in the territory of which the

act was CO!'L"littcd, or by such international penal tribunal as might have jurisdiction

with respect to those' Contrnck:':':g parties which would have acct1pted its jurif>diction.,

Thc.t siznified tho.t no State was obliGcd to see its citizens cdr.1r.littcd for tr~r.l
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before an intern~tional jurisdiction unless and until it h~ specifically accepted

tha.t jurisdiction. One way of accepting such juriscliction would be for a State to

adhere to a convention concemin6 an international crininal court, and if tha.t

m~thod were adopted the arrangement would be. complete. If, on the other hand,

the method suggested qy the United States representative wero adopted,·the court

would try persons accused of crimes in-respect of which States had accepted the

jurisdict: on of the court. As a resu~t,' no person could be brought before the

CVUi.,"t lmlcss and until a new convention conferring jurisriict:i.cm in !"psrpct of a

specific crime or crimes came into .force, and that would app~ equally to the

crime of genocide. That seemed to him an unnecessary complication but he had no­

definite proposal to make for solving the problem.

56. Hith regard to a point made by the Frenchrepreaentative, he felt that

consideration should be given to the advisability of ~g the court accessible

to States which in certain circumstances might agree to bring specific cases before

it. He could visua.lize the possibility of extending the functions of the court

in such a way that Sta.tes whose national courts proved inadequate or less

appropriate in given cases could bring such cases before the proposed international

criminal court. He had in mind the types of eases mentioned by the French

representative, and the less heinous war crime~, He therefore considered that the

provisions of article 24 m~ght be extended to include jurisdiction conferred on the

court by a~reement in respeot of a given case, or even by way of compromise.

57. Mr 1 LI1~G, ~)ecreta.~- to the Comnittee I replying to the United States

representative's remarks, observed that the c~ents on page 18 of th~ Secretary­

General's memorandum in no way implied that a State would be rega.rded as a criminal.

The underlying thought WllS that in certain Aases where a. State would not be a.ble to

discharge its responsibility of prosecuting the offender and enforcing a sentence,_

an international criminal court would be better able to do so. That was, in fact I

the sense of p~ragraph 2 of article 24.

58~ As to the Danish representative I s su?,:gestion that SOr.1e arrangement rnirht be

made for the voluntary submission of certain C.!lses to th.e ~~~risdictj on of the court,

he could hardly conceive of two 3t~tes agreeing to an ad hoc adjudica.tion qy an--
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internation:'.l courl J although he conceded th~t the point might be one for
consideration at sooe lat~r stage. For the ·present, such a formulntion could
scarcely be introduced into l!. convention such as the one uncer consideration.

59. Mr. de Ll.CHiJUUERE (France) said that the discussion ~ich had jv.st token
place had broulht out en important idea, n~ely, that the jurisidction of the court
ratione materiae would not be directly defined in the draft statute that the
Committee was to prepere, but would be left for conventions to be drawn up later.
That idea might !!lake it possible to find common ground between members who wished :'Jl
international criminal court to be set up as soon as possible and those who thought
that it woulq be pr~ature to do so.

60. The Brazilian ropresentative had expressed his anxiety lest internation~ law
C(lUrts mi~ht be established on too grand a scale. The French Gov~rnment had never
intended that all international criminal questions should b~ settled by international
jurisdiction, In thGory, it might ':to hole' that aggression and prepe.ration for

~
~aggression constitutec the supre~e crime under international l~w and that an

internation~l jurisdictional organ would remove the neod for the Security Council
and the armnn·:::nts of Ste.tes, wlUch would be replaced by a sr.12.11 force of police
responsible for executing the sovereign decisions of the court. But the French
GuV,",j;·lt..t,-,ll'~ hu.rboured no such illusions.

610 However, his Government considered that the international cornr.lunity was
sufficiently far advanced for the establishment of an internntio~il crioinal cou~~
to be contemplated.

62. Th~ Nurembu~g Tribunal constitut~d a precedent the principles of which had been
ll.?proved of by the world a.t large. Public opinion had insisted on jud~ent and
punishm(;nt of war crines. Th<..: :.Uies Ji';in.:; to intcmdicnal· failure, haC. to step
into the breach and set up an ad hoc tribunal. The ::loment had now come to create--
an agency w~ich would offer in advance every guarantee th~t justice would be done.
63. \'lhile it was true that it would be difficult tor the court to take actiop with
respect to responsible gove~ent officials during the exercise of their tunctions,
that fa.ct should not be reg~rded as an insuperable obst~clo. The United St~tes

reprosent~tive h~d, ~ little hastily perh~ps, dismisse~ the iGell. of a crininal
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court for minor offences in international law as of no practical va.lue. Yet

counterfeiting orfence~, Which h~d earlier been cited by w~ of exnrnple, were not the

only ones with which the court Might deal. French military tribunals had ha.d to

try German war criminnls and it could well be imegined that the French Government had

not welcomed the idea ot having to hold such trials. The judges h'ld found ther.l.­

se~ves in difficulties of n pdychol?gical chara.cter, owinf, to the f~ct that;

immediately a.fter the war, lJUtlic opinion had been in C'. state of understandable

indigna.tion" In Gertlc"U'lY, on the other ha.nd,. I:Ulny of the jud~cr.ts l'1ust h.:'.YC seemed

excessively severe and pQople night wel1 have thought tha.t th~ tri~ls h~d not been.
conducted with all the requisite guartUltees of impartiality. Had there been an

interna.tional cr1minol court at the end of the .wa.r, thE: French Goverment would

probably haVE;; preferred to entrust the trial of such criminals to it.

64. If en inteI'i1tltional criminal court could be of service in sir.ilar cases, it

would ~lready be fulfilling a. very useful purpose" It niGht be advanta~eou.s in

other cases as well. If the head of a State on a visit abroad was the victim of an

attem ·,t on his life or of studied insults, the goverrr.lE;nt of the country in \'lhich the

cffence occurred would ~o c~oubt be glad to see too offenC'.era tried by an international

court. I

650 vlithout seeking to drl'..w up an exhaustive list of the cases over whicl1 an

international crioinal court night h~ve jurisdiction, it was necessary to provide

for the astablishnent of an institution of penal law whose competence would be

determined by r.l.eans of a general conventio~, or by bilateral agreeoents, or even

by unilateral decisions. It was essential for an organ to be placed at the sE;rvice

of the international community; the question of its jurisdiction could be left

for later,

66. For the r.loI:'lcnt, it would be sufficient to indicate that the jurisd:i.ction of the

court would be determined by convention.s or whenever a StatE';, in order to relieve

itself of its international rosponsibility, decided to waive its own jurisdiction

in favour of that of the court. Incidental11, the ideas he was outlining were

smply 11 rough sketch, and should not be c·,nsidered El.S constituting a fOrJ'!',c.l proposal.

67. If at first the judges of the court had few cases to deal with, thct would be no

gr:lve lliso.·:lva.ntage. It 'W.. ult~ !~. rosr1ble to r:lllro uclFlin1l:itrr..tivt· nrr:m,·er"1Cnts to
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r.d.tigate that detect, which in any case was not func1aJ:lental.

69. The objection might be raised that there would be a danger of public opinion
being disillusioned about the court, if, during the first st~ge, it did not concern
itsf:llt with L~a.jor crimes in intemationnl law. There were, it might well bE; BniC,
serious international crinos such as genocide, mnss deport~tions and wnr-mongeringJ
there were, moreover, states which accused other States of c0~~itting such crimes;
yet the international,criminal court ci~ not concern itsolf -with them, and took
no co~nizance of such chargess

69. The diffioulty was ~ real onc. Some intern~tional polioe nction ni6nt, ho,~ever,
be taken, provided it wns oalled for by the Security Council in a decision ad-)ptecl
unC'.er the prelJCribod conditions of votin3, that was,' e.Mong other things with the
consunt of the.. five porrne.ncnt mombers. Furtherr.lore, thou0h th~ court wh(;n f,,-ced
·~th accusations against r~sponsible government officials ~iGht b~ unable to take
action, at least those offioials, in refusing to accept the jurisdiction of the
court, would be assuning Cl. certain moral responsibility. The court woul~ not be
abl8 to investiga.te the cc.se of such officials, but it coul(: tc.ke note of the
complaints, and the matter WQulC'. thus be plac~d on recor~ for posterity. Tho
responsible of1~cial6 concerned would in that w~ receivo a prel~inar.Y warning of
tl1e punishment o.~~.ting thOI!l in the event of a~gressiono

70. The conscience of the world demanded thG establishncnt of n crir.lin~l court,
in the building up of whioh the: futuro, described by!'. poet as "God I s police:r!lc.n" I
would perhaps have to plr.y a. part.

71. Mr. Ml~TOS (United States of America), in reply to the Danish representative,
pointed out that artiole VI of the Convention on the Prcvuntion ll1'ld PunisMent af
the Crime of Genocide itself made 0. new convention necessary in order that persons
charged ··ri.th genocide could be tried by Don international penal tribunlll. He had
merely sou7ht to show that if genocide or, for that matter, ~ other specific
ontegoT} of crimes, was specifically mentioned in a convention on tho creation of
an intern"tional oriminnl c·)urt, there was the possibility tho.t Stntes opposed to

• the Convention en Genocide would for that reason refuse to sim the fonner
convention and that the r~ore detniled the_ reference to crirles thorein, the less

-,-------------------------
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Likely wore States to ratify.

72. ha to the French repreaont:'.tive I s su.~gestion that sooe arrangement rni~ht be made

for extending the jurisd.iction of the court to include minor crimes in lliter­

n~tion,~l l~w, he ':elt that lX'-ragraph (3) of' o.rticle 24 in annex 11 of the Sccretc.ry­

GE::nt.:ro.l's memorandum was suffici(:.ntly broad for the purpose.. He woultl a.dd for the

information of th~ French representative that it had. not been his intention to

suggest that minor crimes should not be tried by nIl internationcl. criminal court I

but mer~ly that such a court should not be set up for the express purpose of

dealing with suoh crimes.

73. With regnrd to the Secretary's explanation of the expression lithe responsibility

of one Sto.te p~rty to thiEi Convention" in paragra.ph (2) of article 24, he

(Hr. Mnktos) observed that the comments on pe.ge 18 of the Secretllry-Gcneralf s

report "1.i -:ht not nlwtlYs be ave.ilable to ~he 'mnJl of law, much less to the lnym~n, end

tha.t it was preferable to aV'lid the use of ambiguous tems. If "common lawil merely

neo.nt "municipe.l b.w", thc::n there was no reason for including the clnuse. The

responsi'Jility in qut.stion could not be criminal responsibility1 for he failed to

s~e how 11 ~tate as such could be implicated even in the killing of a foreigner~

Its responsibility could only be an obligation to pa.y d~ees.

74. ~ Bu€gestion had been made that juris1iction might be ~iven to the court 1n

respect of cases where im,ortnnt personages were assassinated.. He would sutnit,

however, tha.t) l;;ven where a COITU'lon citizen was thE;. victim, the State's liability

for dam~ges would be equ.:l.lly involved. The result would be that under paragrOiph(2)

of article 24 jurisdiction could be eiven to th6 court in cll cases where an ~lien

wns killed. Paragraph (3) raised no such issue.

75. It should also be noted that if, for inBtun~e, the crine of genocide was

specifically mentioned in the .~rticle f " nur.'lber 0 f' probleml would ha.ve t(' be eolvod,

cnd their solution !"deht render the convention unacceptr.ble to !!In.ny States.. For

onc thin?, a provision woulc: have to be inclucl.ed making it obligatory for a State

to sUrL"'en1.er an nccusecl person, and it w."..! conceivable thc.t n State rnisht be willing

to surren·ier a person o.ccused of onc. type of crine yet unwilling to hnn',~ over a

p~rson accused of another.
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76. He would agl'.in stress thp"t his observations were- not to be regarded t'.S in Dny

WD.y final; they were merely reflections for further cpnsic!eration by the Ca1Jnittee.

77~ Mr. KERNO (A85ist~t Secretary-General) said that the Secretary-General:s

memorandum. 'm.s intended to provide ~ basis for discussion and thought b- the

Comnittee J to cescribe the problem and suggest solutions for it. In Article 24,
",hich had alrea~ given rise to en interesting discussiun, an rttel'lpt tr. d been nncle. .
to draw attention to the fD.ct t,hat in internationc.l law there was no"! the notion of

crimes under international law as distinct from crimes under national law0 It would

be noted that in article I of the Conveution on the Prevention :'!ond Punishnent of the

Crime of Genocide the contracting parli..;s "confirmed" thct genocide was n crine.

That moant that the Contrc.cting Parties were confiroinC s\)mething the existence of

which had ~lready been recognized. It woul~ be rem~bered that that some question

O;rising from th( instrunent declaring what was existing lawJ or crel'tting new IF'.w,

hnd also been rc.ised in respect of the Charter of the Nuremburg Tribunal. It was

natural thnt when exploring t.he scope of the jurisc:iction of !.In internationnl

criminal court J consi~eration should be given to crimes under international lnw and

it was not unreasonable th~t such crimes shouln be the first to be placed under the

jurisdictiun of the court. It was for the Comr.J.ttee to c"nsid.er whether thc.t WT'.S

possible forthwith or at same later time. Uncer paragraph (2) of c.rticle 24 attention

had been drawn to the f~ct thD.t there might be other cr1nes uncer droit coorr~n which

mi~ht equally well be placed un~er th~ jurisdiction of ~n internntion~l cri~innl

c'urt for ~ood rec.sons of political exp~dienc.y ~nd the liko.

78, Fin~lly~ nrticle 24 was b~sed on t~e assumption th~t jurisdiction could be Sivon

only under :m arrnngerr.ent by menns of :l convention between States; the obligntion

inv·1lved m~ht be laic'. down unc:er the conv'3ntion estc.blishing the court or under

some laijl;:r convention.

The re eting rose :1.t 12.45 ;'J r',




