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1, GENERAL DISCUSSICN (item 2 of thc agenda) (centinucd)

1. The CEAIRMAN, requesting the Committee to continue with the gencral
discussion, rccalled thet it still had to decide whether it would begin work
immediately on the prcliminary draft in annex I to the Scoretary-CGeneral's
memorandum (A/AC 48/1),

2, Mr, MAKTOS (United States of America) said that, before the Committee
embarked upon a detailed examination of any of the amnexes, it must first decide
whether thc internationsl criminal court should be established by General Assembly
resolution or by international convention, and whether it should be a permenent
body or an ad hoc tribunal, It would be inappropriaste to set up a sub-Committec
to consider those questions, os they were important questions of policy which
should be declded by' the Committec itself, However, wnatever the decision it
should only be provisionel, and subject to review by the Committee at any time in
the light of subsequent discussions,

3. Mr, WANG (China), on the contrary, thought that thec question as to whether
the internctional criminal court should be appointed by resolution or by convention
end whether it should be an ad hoe or a permanent body wouid ultimately be decided
by the General Assembly, The firsy problem Lefore the Committee was to decide
whether it should submit to the General Assembly one draft only, or alternutive
drafts, In his opinlen, the Committce could select one dreft for recommendation,
if it so desired, but it should submit alternatives, and it should therefore
examine all the three drafts sct out in the annexes to the Sccretary-General's

memorandun,

L., . The CHAIRMAN pointed out that under General Assenmbly resolution 489(V)
the Committee was requested to prupare "one or more preliminary draft conventions
and proposals rclating to the establishment and the statute of an international
eriminal court", The Com-ittee could well decide during its deliberatiouns

- whether it would preperc one, or wore than one, proposal, but it did not need to
decide forthwith,
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54 Mr, WANG (China) maintained his view, on the ground that if the Committee
recommended only one method of establishing an intermational criminal, court but the
General issembly preferred another, the General Asesembly would have no conerete
proposai to work upon, The first task of the Cormittee must therefore be .to

take a decision on the question of altermative drafts and proposals,

6, Mr, MAKTOS (United States of America) disagreed with the Chinese
repregsentative, as the General Assembly would certainly have nothing concrete to
work on if the Committee merely sﬁhmitted altermative proposals and drafts without
making a definite recormendation in favour of any one of them. Moreover, if the
procedure suggested by the Chinese representative waoie adopted, much time would be
lost, It would be preferablc to take no decision regarding aslternatives for the
time being, as that could be done during the progress of the work; the draft
statute, in any case, would be very nearly the same regardless of whether it was
decided that the court should be set up by General Assembly resolution or by

international convention,

7. Mr, AMADO (Brazil) said that in its resolution the General Assembly had
laid down terms of reference for a committee consisting of the representatives of -
seventeen States, which was to prepare "one or more preliminary draft conventions?,
The first thing tc be done, thcrefore, was to decide whether the Committee proposed
to.submit to the Genercl .ssembly a single draft or uore than one draft,

8. Members should keep in nind that the Committee was composed not of experts
acting in an individual capacity but of governmental representatives. They nust
examine the possibility of submitting to the General Assembly recormendations on
the establishment of an international criminal court, and consider whether it
appeared feasible to translate into practical reality the idealism of those who
were anxious to anticipate historical processes.

9, While at thc preceding meetingl)he had had occasion to outline briefly the
Brazilian Government's views on the matter, he was nevertheless prepared to play °
his part in the work of the Committee with a view to meking a choice between the

* various possibilitlies available,

1) Summary Record of the 2nd meeting (4/iC.48/5R.2) paragrephs 25 to 33.
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10, The preliminary question was whether the Cormittee should concentrate all its
efforts on producing a sincle draft, or consider several variants., It was
important at the very outset to know the attitude of members of the Comnmittee on
that issue, .

11, Mr, de LACH/iRRIERE (France), said that he was not yet in a position to
give an opinion as to the desirability of subritting one draft or more then one~
draft to the General Asscmbly, Judging from the scepticel forccasts ~ which he
trusted would not prove eccurate - of certain members, the Comrittee was not even
cortain that it could produce a single draft. - ‘ )

12, Nor was he able to give his views on the manner in which the court should be
set up, so long as the purpose of the court had not been defined, The natural
scquence of ideas éhould be followed, A decision must first of all be taken on
the functions that it was desired to allot to the court, To that end the
Committee should begin by examining the articles of the Secretary-General's
prelimihary draft dealing with the jurisdiction of the court, Then, on the basis
of the decisions taken on that point, it could take up the articles relating to
the organization of the court, the procedure for setting it up being studied only
at. the third stage, in the light of th: outcome of the other two questions,

13, Mr, ROBINSON (Israel) said that the Cormittee was evading the laws of
loglc; the propesals so far put forward had all put the cart before the horse,
as yet, only five out of the fourteen mcmbers present in the Commitiee had stated
the general views of their govermments, and of those five three had -opposed the
establishment ol an intefnational criminal court, It was impossible to embark
upon a detailed discussion of 2 draft if the general sense of the Committee had
not yet emerged, The reason why there were opposing views on the methods of
work to be adopted was that the essentizl preliminary nemely a proper general
discussion had not been carried out., Only through a discussicn and analysis of
prdblems deriving from such a general discussion could it be decided how the
preliminary drafts should be approached, and whether the Committee should submit

one or more than one to the Gencral Assembly,

14, He therefors proposed that the mecting be adjourned until Monday 6 iugust, to
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give members of the Cormittce an opportunity of expressing the gencral views of
their govermmcnts., The adjournment would pcrmit members to seek instructions and

to ponder the problems that had already been roised during the discussion,

15, Mr. SORENSEN (Dcnmark), while agrecing thot 211l members should state the
general views of their governments, thought that it was useful to discuss methods
o' werk. The discussion thot had teken place might pcrhaps also clerify the
general views of delegaticns., On the question of alternative drafts, he felt
that the first aim of the Committee should be to prepare, or to attempt to prepare,
one preliminary draeft, for, as the French representative had said, it might find
it imnossible to prepoare cven onc. It was, after all, the task of the Committeé
to recommend something, and it might be found feasible to submit, not alternative
drafts, but one draft containing alternctive provisions. To take an immediate
decision on the question of alternatives might thus prejudice the final outcome

of the Committee's delibiraticns, The Committec should proceed on the assumption
thet it would prepare one dr-ft only, leaving opun the possibility of alternative
drafts or alternntive articles. He therefore opposed the suggestions made by the

Chinese representative,

16. It was true that certein general principles relating to the jurisdiction of

the court required discussion on the theoretical level; neverthel.ss, it would be
helpful to have = draft om which to base such a discussion, and if thc text in

one or 2nother of the arnexes to the Secrctary-Gencral!s memorandum were tzken, it
would not preclude discussion of thosc abstract questions as and when each new
chapter or section was token up. It was established practice in the United Nations
that 2 worlking paper such as tha* rcpresentud by any of those annexes comnitted no

~overnnent, and could be freely amended,

17, The question which then arose of which text should be adopted as a basis for
discussion was closely connccted with that raised by the French rcpresentative on
whether an examination of the draft should begin with article 1, or elcuwhere,

He agreed with the French ropresentati-e that it would be more logical to begin
with the question of the jurise-<tion and functions of an international ¢riminal

court, and he therefore provosed that the Comnittee should start on Chapter II of
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either annex I or annex II to the Secretary-Generalts memorandum,

18, Such a proposal at once raised the question of which annex should be taken,
There was much to be said in favour of the French representative'!s argument that
it was impossible to decide that question before a decision had been reached
regarding the jurisdietion and functions of the court, There was however a
practical difficulty that the chapters on jurisdiction diffcred, ond must
necessarily differ, according to the way in which the court was to be established.
He therefore agreed with the United States rcpresentative that it was cssentiaj
first to take a provisional decision on which annex should be examined, As the
decision would be provisional, the Committee would be perfectly free to reverse it, -

27. He could not, however, agree with the United States representative'!s proposal
that the Committee should aléo decide as a preliminary issue the questicn whether
the court should be a permanent body or an ad hoc tribunal. Chapters II and III
in annex III would be the same as the corresponding chapters in either annex I or
annex II, and the question of jurisdiction could thercfore be discussed without
prejudice to th question whether the court would be permanent or not. That
iseue could therefore be left in abeyance for the time being.

20, Mr, LIANG, Secretary o the Committee, recalled that it had been
suggested during the discussions that members of the Committee could, if they so
desired, interrupt the discussion of particular rroblems in order to make general
statements embodying the views of their respective governments.l) Such a
»rocedure might not be conduclive to the continuity of the Committee's work, and
the Committee might find it preferable to set a time limit foy making such
general statements,

21, The CHAIRMAN said that he did not propose to limit in any way any member!s
right to make a general statement, unless that right was abused, and in such an
event the Committee would be free to take whrtever action it deemed desirable,

22, Mr. de LACHARRIERE (France) agreed with the representative of Israel that

members should be given the opportunity of submitt.ng general observations,

1) Summary Record of the 2nd meeting, paragraph 91.



A48, 48/SR,3
page 8

'

Hitherto, the discussiéns had been concerned both with the Committee's working
prosedure and with the advisability of setting up a court., However, another
aspeot of the matter had not yet been investigated, nanely, the part the court
would play, Even thosc nembers of the Com~ittee who were sceptical of the
possibility of setting up the court could assist the Cornii tee to define its
Jurisdiction; for, if thot were restricted, the court itself would be all the
easier to establish,

23, There was still room, ‘therefore, for a general discussion on that point at

least,

24. The French Govermment had shown ty the action it had taken the iImportance it
attached to the establishment of such an institution, 4 discussion on the
advisability or inadvisability of thc establishment of the court would not,
however, adpear to serve any uscful purpose at the prescnt stege of the Committeels
work o'ing to the political aspects of the problem, . expression of opinion

by thg_Committee would do nothing to assist governments., The Gencral ..ssembly
would, moreover, have to discuss thc matter, The Ccrmitteels task was simply to
prepare concrcte proposcls on the basis of which governmonts could take their

decisions,

25, If the Committee first of 211l cxamined the jurisdiciicn of the court as
indicated in the articles on the subject contcined in chapter IT of the annexes
to the Secretary-General!s memorandun, munbers who desired to do so would have an
opportunity of expounding general considerations concerning the role their
governments wished the court to —:lay,

26, As regards the court!s functicns, various solutions were theoretically feasible,
At the extreme limit of legal optimism, it was possible to envisage judzes of a
supreme court deciding who was the aggressor and solving all political problems,

RY] against'those Utopicn views; which hc¢ himself wes far fron sharing, it night

be maintained that certoin crimes affecting the intercests of a number of States
were not suitably declt with under national law.  For instence, a fovger might be
gsentenced b a French court for counterfeiting d-lla:s or Swiss francs in French
térritory. The Governments of the United States of .merica or Switzcrland rdght,
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however, consider that the offender had not been so scverely dealt with as he would
have been by their own courts and accordingly blame the French Government, although

it had no means of influcneing its judpes or jJuries.

27, The history of internation~l relations was full of inecidents of that nature.
The international responsibility of covernments might be involved by the decisions,

of courts which were absolutely free from any governmental control.

28, Im the same context, mention could also be made of the drug traffic, the
cuttinz of the submarine cables bctween countries and other offences under common
law which it mi:ht be considered Jesircble to bring under the jurdsdiction of an

international criminal court, «

29, & general discussion on the jurisdiction of the court might make it possible to

find a compromise solution botween those two extremas,

30, He was prepared to agree, as the representative of Demmark had done, that the
Committee should start by examining chapter IT of either annex I or II and had no
objection to working on the basis of a court established by convention with the

orject of facilitating the Conmittee's work,

31, Mr. KERNO (issistant Secretary-General) considered that it was natural and
cuztomary thot, during the opening days, delegations should need a little time to '
get to the core of the matter, The observations of the representatives of Israel,
Demmark and "rance would enablc the Committee to determinc which questions it should
take up at the next meeting. It might be well to start with the ¢rucial question

of the court!s jurisdiction, General considerati.ns, expounded during its examinztinn,
could enablc members who had not'already done so to make known the general attitude

of thelr sovermments,

32, Mr, VYNES (Australia) said that the assumption on which the foregoing
discussion had been hased was that an internationdl eriminal court, if established,
would be set up either by internati.nal convention or by Genefﬁl Assembly resolutiun,
There were, however, other possibilities, one of which was that the.court should be
set up as 2 principal organ of the United Nations., He did not propose to speak on
the pros and cons of such an alternative, which would require amendment of Article 7
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of the Charter of the Unlted Nations, but he felt that thé Committee should not
overlook the fact that such an alternative did in fact exist, In that connexlon,
he drew attention to page 8 of document »/AC.48/1, in which it was stated that:
“The procedure for amenémonts to the Chartor is long and camplicated, .and it seens
probable that the conditions laid down in irticle 103 could not be fulfilled at the
present time", The Committoe should declde whether it agreed with that view, as
well as on the alternative possibility of a court established as a subsidiary organ
of the United Nations, That raised the question whether it could be said that an
international criminal court was necessary to the Generel isserbly “for the - -

performance of its functions" in accordance with irticle 22 of the Charter,

33, Yet another possibility was that the international criminal court should be set
up by resolution of the General ‘issembly, but with the obligations of States defined
in a convention open for accession, It seemcd to him that before the Cormittes
decided vhether the court should bec set up by resolution or by convention and begen
examination of the relevant annex, it should first of all explorc =1l other

possibilitics, including those hc had mentioned,

34, Mr, KERNO (/.ssistant Seccretary~General) pointed out that to become
¢ffective an amendment of the Charter of the United Nations required ratification by
¢ll the permanent members of the Security Council, In tho existing circumstances,

it seumed quite clear thet an anencment for the purpose of establishing an inter-
national eriminal court as a principal organ of the United Nations would be impracti-
cable for political reasons, ith regarc¢ to article 22 of the Charter, the functions
of the General .issembly, which were defined in Apticle 10 and succeediﬁg irticles,
‘had bcen interpreted very widely by the International Court of Justice and by the
'General Assembly itself, It was for the General ~8sembly to decide what those
functions lrncluded, and what might legitimately be understood to come under the

expression "performance of its functions",

The meeting was suspended at 1l a,m. and was resumed at 11.15 a,m,
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35. The CH.IRMAN drew the attcntion of the Committee to rule 108 of the rules
of procedure (i/520/Rev,1) of the General Assembly.

36, ifter a short discussion, it wes agreed that, as the Cormittee was composed of

seventeen Mcmber States, uncer Genoral ..ssembly resolution 489 (V), the quorum would
be six, and nine mcmbers would have to be presint for a question to be put to the

vote, regardless of thc fact that three governmcnt members had not sent representativcs.

37. The SHLIRMAN ealled for formal proposals on the procecdure to be followed
by the Comnittec, -

38, Mr, SORENSEN (Denmark) proosed that the Comuittee discuss the question
of the jurisdiction anc functions of an internationdl criminal court, and t-ke as
its basic working papcr annex II chapter II to the Scerctary-General!s memorandum
(A/iC.48/1), He also su;restcd that ony genercl stetuments of views by mcmbers
should be made in the context of that discussion,

39. The CHAIRMAN, replying to Mr, ROBINSON (Isrsel), said that o member of the
Committee could make a gencral statemcnt of his views whenever he so desired, unlecss
the Committec subsequently cecided otherwise,

L. Mr., de LiCHARRIERE (France) supported the Danish representativel!s proposal,
which took account of the desire that p:ovision should be nade for the possibility
of holding 2 general discussion, During the c¢xemination of chapter II, concerning
the iurisdiction of the court, all the aspcets of the problam could be brought out,
The general discussion should, however, be specially concerned with that chapter.

It would thus be possible to define clearly the functins to be “ischarged by the
court,

41, Mr, SORENSEN (Dermark), replying to lir, WYNES (austcciia), said vhat the
reason why hc had suzgested toking annex II 2s a basis for discussion was that he
had concluded from the cebate that the general fecling was in favour of the
establishment of the court by internationzl convention rather than by General
wsscmbly resolution., The cholee of annex II by the Cormittee was to be rugarded as
a working hypothcsis, in favour of establishmecnt by convent. .n, which could be

abanconed at any time,
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42, Replying to Mr, WANG (China), idr, LIANG, Sceretary to the Committee,
ex~lained that the esscntial differcnce between the two methods of establishing the
court was that the General .ssembly could not ianose obligations upon States by
resolution, Thus, in .smnex~ I chapter II article 24, two additional sub-paragraphs;
{(2) and (b), were added to paragraph (3) to provide for conventions to enablc the
court to be given jurisdication over crimes under common law. In the casc of
annex II, where it was a2ssumed that the court would be established by an

luvernational convention, no such provisions were required,

L3, .The CHAIRMAN put to thc vote the Danish representativel!s proposal that
the Committee begin immediately to discuss chapter II of annex II to the Secretary-
General!s memorandum (4/AC,L8/1).

The proposal was adopted by 12 votes to none, with 2 abstentions.

2, CHAPTER II OF (NNEX II TO THE SECRETARY-GENERAL'S MimiOR.MNDUM (./iC.48/1)

Li, e CH,.IRMAN invited the Committee to take up article 24 of the
preliminary draft of o statute for an internztional ~imincl court conteined in
annex II to the Sceretary-General's memorandum (./.C.48/1). There would be no
objection to rcference in tho coursc of the discussion to article 2 of the

preliminary draft contained in amnex I to the same document,

LS, Mr, KERNC (issistent Secretary-General) referrec the Comrittec to the
comnents in part II of thc memorandum dealing with the jurisdiction of the Court,

L6, Mr. LI.NG, Sceretary to the Comiittee, drew attcntion to the fact that the
Secretary~General's mcmorandum had becn »reparcd before the International Lay
Commission had reachecd its conclusions on the clz"a.ft cocdc of offences against the
peace and security of mankind which were embodied in chapter IV of its report

(4/7N . 4/h8), The Committee would no doubt wish to take account of those conclusicns,

47, It would be noted that the French term "droit corrmn® in poaragraphs 2 and 3 of
article 24 had been translated into English by “eommon law!, It was impossible to
find an exact equivalcnt for the Frcnch term, and the tem "comron law" should not

be construed as referring to the cammon law of sanglo-Sexon systems of law., For
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present purposes it would be convenicnt to regard the cxpression 'common low! os

meanin~ "nationzl lew®,

48, ¥r, M.KTOS (Uﬁited States of .america) preferred the provision in
para.ravh (3) to those in poragraphs (1) and (2) of article 24, The mein task
wes to establish, if possible, an internationel erimin~l court, If, in addition,
an attempt was made to lay down what th. Jurisdiction of such & court should be,
the Committce would be underteking a task which would inevitably nake it impossible
tu build an adequate judiciel structure dispensing the internationnl figld.

L9, -erc the Court given jurisdiction over crimes under internctional law and

over crimes un'er common law involving the responsibility cof one State party to the
convention towards other States parties,meh time would probably be spent in
discussing paragraphs (1) and (2), and in the cnd few States would ratify the
convention becouse of thedr inclusion, There were meny cifferent opinions as to
what crimes were crimes under internotionsl law, and in feiincss to a defendant it
was essential that hc should know cxactly what he was charged with 2nd the coniitions
under which he was beinz tried, Again, the provi§ion in perarraph 2 gove risec to
certni~ difficulties, What was meant by “responsibility" was not clear. In any
cvent, crimes under common law could not, he subnitted, involve the crinincl
responsitility of States, It was usual for such 'rimes to bc dealt with by doncstic
courts. Vhile it was true thot in some Stoates ¢b. punishment meted out by cdomestic
courts was inadequatc; there did not appear to be eny rood rcason why such uscs should
be, subnitted to an internationel crimincl court, which, in his view; should dexl

only with c:imes that nationcl courts were unablc to handle,

50, TFurther, he conceived an internationzl criminnl court as adjudiceting only
serious crimes of internation~l concern, and believed that specific mention of such
drimes would have a limitative eff .ct =nd racdic-ll;- rouce tho nrerher ~F Stetos

likcly to accede to thc convention,

51, He thus personzlly felt that the aim should be to sct up an internabionesl pencl
tribuncl and to leave to the futurc decision of States what crimes 2.d which pcrsons
should be brought before it, .ssumins that peragreph (3) of article 2h., were

adopted, the phrase "ander cormon law", havin. been deleted, he could visvalize +h.
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possibility of a2 certain number of States agreeing at some future date that one or
more crimea - for instance, the orime of gcnoeide or the erime "of angression -
should be brought under the jurisdietion of the intern tional criminel court,

52, While it might be elleged tﬁat in such circumstances the court would hove
little or no work to do, he thought it possible to combine paragraph (3) of .
article 24 as he hecd propounded it with = furthor clause to the effeet that the
court s-ould not be established until o certain number of States had ratificd a
crnvention giving the court jurisdiction over a specific c¢rime or crimes. 2 that
way, too, the difficulty of having to convince public opinion would be rumoved, for
the 2ccused person would know under what couditions he was to be tried, and no
State would be likely to ratify the convention specifying the crimes unless its
action in so Coing had the supnort of public opinion in its country,

53, The views he had expressed were thrown out for the considerction of the Committce
with a view to fociliteting its work and with an eye to scecuring the greatest

number of accessions to the instrument,

5k, Mr, .MiDO (Brazil) found merit in the United States approach to the pro.lu,
in that it appeared ruch less ambitious than what the French representative had

cpperently had in mind,

55, Mr, SORENSEN (Dermark) wished to make some tentative remarks in connexion
with the United States represcntative's stetement, Hce fully agreed with the latter
that the term "crimes uncer internationnl law!" required clerification. It wes éoo
indefinite for the purposes of a2 convention such as the onec under consideration,

It mi-ht be possible, as the United States representative had susgested; to combine
the threc para-rephs of article 24, placing emphasis on theo aceeptance of the court's
jurisdiction by States, Tegurd should be had, however, to what had gone before,

It would be noted that in article VI of the Convention on the Prevention ancd Punish~
ment of the Crime of Genoclide, it was lald down that persons charged with genocide
should be tried by a competent tribunal of the State in the territory of which the
act was committed, or by such international penal tribunal as might have jurisdicti&n
with respect to those Contrachiig parties which would have aceepted its jurisdiction,
Thet signified that no State was oblized to see its citizens cdrmitted for tricl
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before an internationesl jurisdiction unless and until it had specifically accepted
that jurisdiction. One way of accepting such jurisdiction would be for a State to
adhere to a convention concerning an international eriminel court, and if that
method were adopted the arrangement would be complete, If, on the other handf

the method suggested by the United States representative were adopted,-the court
would try persons accused of crimes in-respect of which States had accepted the
jurisdiction of the court. As a result, no person could be brought before the
court unless and until 2 new convention conferring jurisdiction in respect of a
speciflc crime or crimes came into force, and that would apply equally to the
crime of genocide. That seemed to him an unnecessary complication but he had no-

definite proposal to make for solving the problem,

56, With regard to a point made by the French representative, he felt that
consideration should he given to the advisability of meking the court accessible

to States which in certain circumstances might agree to bring specific cases before
it, He could visualize the possibility of extending the functions of the court

in such a way that States whose national tourts proved inadequate or less
appropriate in given cases could bring such cases before the broposed international
criminal court, He had in mind the types of cases mentioned by the French
representative, and the lesa heinous war crimee, He therefore considered that the
provisions of article 24 m.ght be extended to include jurisdiction conferred on the
court by agreement in respect of a given case, or even by way of compromise,

57. Mr, LIANG; Secretary to the Comnittee, replying to the United States
representativels remarks,‘observed that the ccmments on page 18 of the Secretery-
General!s memorandum in no way implied that a State would be regarded as a criminal,
The underlying thought was that in certain ~ases where a State would not be able %o
discharge its responsibility of prosecuting the offender end cnforcing a sentence, .
an international eriminal court would be better able to do so. That was, in fact,
the sense of paragraph 2 of article 24,

58. As to the Danish represcntativel!s suzgestion that some arrangement might be
made for the voluntary sutmission of certain cases to the fnrisdiction of the court,

he could hardly conceive of two Jtates agreeing to an ad hoc adjudication by an
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international court, zlthough he conceded that the point might be one for
consideration at some latcr stage., For the present, such a formulation could

scarcely be introduced into = convention such as the one uncer consideration,

59. Mr. de L/CH/RRIERE (France) said that the ciscussion which had just taken |
place had brousht out an important idea, namely, thot the Jurisidetion of the court
ratione materiae would not be directly defined in the draft statute that the

Committee was to prepare, but would be left for conventions to be drawn up later,

That idea might make it possible to find common ground between members who wished on
international criminal court to be set up as soon as possible and those who thought
that 1t would be premature to do so,

L3

60, The Brazilian roprescntative had expressed his anxiety lest internationol law
courts might be established on too grand a scale, The French Government had never
intended that 211 international criminal questions should be settled by international
jurisdiction, In theory, it might e held that ageression and preparation for
aggression constituted the sup;eme erime under internationsi law and that an
international jurisdictionol organ would remove the need for the Security Council .
and the amanmcnts of States, which would be replaced by o snell force of police
responsible for executing the sovereign decisions of the court, But the French

Guveimitielit harboured no such illusions.

61, However, his Government considered that the international community was
sufficiently far advanced for the establishment of an international eriminal courd
to be contemplated,

62, The Nuremburg Tribunal constituted a precedent the principles of which had been
asproved of by the world at large, ©Fublic opinion had insisted on judgment and
punishrment of war crimes, The Jllics owing to internaticnal failure, had to step
into tho breach and set up an ad hoc tribunal, The moment had now come to create

an agency wnich would offer in advance every guarantee that Jjustice would be done,

63, While it was true that it would be difficult for the court to take actiop with.
respect to responsible government officials during the exercise of their functions,
that fact should not te regarded as an insuperable obstacle, The Unlted States
representative had, o little hastily perhops, dismissed the icea of ¢ criminal
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court for minor offences in international law as of no precticzl value, Yet
counterfeiting offences, which had earlier been cited by woy of example, were not the
only ones with which the court nmight deal, French military tribunals had had to
try German war criminals and it could well be imegined that the French Government had
not welcomed the idea of having to hold such trials, The Judges hnad found them-
selves in difflculties of 2 psycholozical character, owing to the fact that,
iméediately after the war, wutlic ofinion had been in a state of understandable
indignation., In Germany, on thc other hand, meny of the judmments must have seemed
excessively severe and pcople might well have thought that the trials had not been
conducted with all the requisite guarmntees of impartiality, Had there been an
international criminal court at the end of the.war, the French Govermment would

probably have preferred to entrust the trial of such criminals to it,

64, If on interuationel criminal court could be of service in similar cases, it
would already be fulfilling a very useful purpose, It nizht be advantageous in
other cases as well, If the head of a State on a visit abroad was the victim of an
attem -t on his life or of studled insults; the goverment of the country in which the
cffence occurred would no coubt be glad to see the offencers tried by an international

court, '

65, Without seeking to draw up an exhaustive list of the cases over which an
international criminal court might have jurlisdietion, it was necessary to provide
for the establishment of an institution of penal law whose competence would be
determined by means of a general convention, or by bilateral agreements, or cven
by unilateral decisions, It was essential for an organ to be placed at the service
of the international community; the question of its jurisdiction could be left
for later,

66, For the moment, it would be sufficicnt to indicate that the jurisdiction of the
court would be determined by conventions or whenever a Stete, in order to relieve
itself of its internationel responsibility, deeicded to weive lts own jurisdiction

in favour of that of the court, Incidentally, the ideas he was outlining were
simply a rough sketch, and should not be considered as constituting a formal proposal,

67. If at first the judges of the court had few cases to deal with, that would be no

grave (isalvanbage, It wuld “é posclble to riake administrntive crron-cericnts to
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mitigate that defect, which in any case was not fundamental,

68, The objection might be raised that there would be a danger of public opinion
being disillusioned about the court, if, during the first stoge, it did not concemn
jtself with major erimes in international law, There were, it might well be said,
serious international cirimes such as genocide, mass deportotions and war-mongering;
there were, moreover, States which accused other States of comiitting such erimes;
yet the international criminal court cid not concern 1tsclf with them, and toock

no coznizance of such charges.

69. The difficulty was o recl one. OSome internctional police action mignt, however,
be taken, provided it was czlled for by the Security Council in a decislon adopted
uncer the preeeribed conditions of votinz, that was,  among other things with the
consent of the five pcermenent members,  Furthermore, though the court when faced
*ith accusations ageinst responsible government officicls might be unable to take
action, at least those officials, in refusing to acccpt the jurisdiction of the
court, would be assuming o certain moral responsibility, The court would not be
able to investigate the case of such officials, but it coul< tcke note of the
complaints, and the matter would thus be placed on recor: for posterity., The
responsible ofi.clals concerned would in that way rcecive a preliminary warning of
the punishment awaliting them in the event of asgression,

70, The conscience of the world demanded the establishment of a crininal court,
in the building up of which thc futurc, described by & poet as "God!s policemen®,
would perhcops have to pley a part,

7. Mr, M.KTOS (United States of imérica), in reply to the Danish rcpresentative,
pointed out that erticle VI of the Convention on the Prcvention and Punishment of
the Crime of Genoclide itself made a new convention necessary in order that persons
charged *ith genocide could be tried by an international penal tribunzl, He had
merely souzht to show that if genocide or, for that matter, any other specific
categors of crimes, was specifically mentioned in o convention on the ereation of
an international eriminal court, there was the possibility that States apposed to
the Convention ¢n Genocide would for that reason rcfusc to sign the former

convention and that the riore detailed the reference to crimes therein, the less
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Likely wcre States to ratify.

72, 43 to the French representativel!s su-gestion that some arrangcment mirsht be made
for extending the jurisdiction of the court to include minor crimes in inter-
notionzl law, he Jelt that poragraph (3) of article 24 in annex II of the Sceretory-
General's memorandum was sufficlently broad for the purpose, He would add for the
information of the French representotive that it had not been his intention to
suggest that minor crimes should not be tried by an international criminal court,
but merely that such a court shou}d not be set up for the express purpose of
dealing with such erimes,

73, With regard to thc Scerctary's explanatlion of the expression "the responsibility
of one State porty to this Convention" in paragraph (2) of article 24, he

(¥ir, Mnktos) observed that the cormments on page 18 of the Secretary-General's
report mi~ht not nlways be available to “he man of law, much less to the laymen, and
that it was preferable to aviid the usc of ambiguous tems, If Y"eommen law! mercly
meant "municipel low”, then there was no reason for including the clause, The
responsihility in question could not be criminal responsibility, for he foiled to
see how a State 2s such could be implicated even in the killing of a2 foreigner,
Its responsibility could only be an obligation to pay damages,

74, A Suzgestion had been made that juris’iction might be r~iven to the court in
respect of cases where important personcges were assassinated, He would sulﬁit,
however, that, cven where o comnon citlzen was the victim, the Statets liability
for damages would be equally involved. The result would be that under paragreph(2)
of article 24 Jurisdiction could be given to the court in 2ll cases where an ~lien
was killed, Paragroph (3) raised no such issue,

.

75. It should also be noted that if, for instance, the crime of genocide was
specifically mcntioned in the ~rticle, ~» number of problens would have tc be solved,
ond thelr solution mirht render the convention unocceptoble to many States. For
onc thing, a provision woulc have to be included mzking it oblightory for a State
to surrenier an cccused person, and it wns conceivable that n State might be willing
to surrenler o person accused of onc,type of crime yeﬁ unwilling to han? over o

person accused of another,
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76, He would agrin stress tﬁat his observations were iiot to be regarded os in any
way finaly they were merely reflections for further consiceration by the Caanittee,

7. Mr. KERNO (Assistant Secretary-General) sald that the Secretary-General's
memorandum was Intended 4o profide a basis for discussion and thought b the
Committee, to deseribe the problem and suggest solutions for lt, In Article 24,
vhich had already given rise to an interesting discussicn, an cttempt lr.d been made
to draw attention to the foct that in internationcl law there was now the noticn of
crimes under international law as distinet from crimes under nationel law. It would
be noted that in article I of the Convention on the Prevention nnd Punishment of the
Crime of Genocide the contracting parti.s "confirmed" that genocide was a crime, .
That meant that the Contrzeting Parties were confimming smﬁething the existence of
which had ciready been recognized., It would be remcumbered that that seme question
arieing from th. instrunent declaring what was existing law, or creating new lew,

had also been rcised in respect of the Charter of the Nuremburg Tribunal., It was
natural that when exploring the scope of the jurisciction of an intermational
erininal court, consideration should be given to crimes under internaticnal law and
it was not unreasonable that such crimes should be the first to be placed under the
jurisdiction of the court, It was for the Committee to c.nsider whether that wns
possible forthwith or at some later time. Uncder paragraph (2) of article 24 attention
had been drawn to the fact that there might be other crimes uncer droit cormun which

mirht equally well be placed under the jurisdiction of on internationnl criminol
crurt for good reacsons of political expediency and the like,

78, Finally, article 24 was tased on t*e assumption thot jurdsdiction could be riven
only under an arrangement by means of o convention between States; the obligation
invalved misht be laicd down under the convention establishinz the court or under

gome later convention,

The meeting rose a2t 12 L5 » r,






