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1. GENERAL DISCUSSION (item 2 of the agenda)(continued)

1. The CHJi.IBMAN invited the Ccmmittee tl; rert.ume the general

discussion.

2. Sir Frank SOSKICE (United Kingdom) commended the Secretary­

General on the useful study (A/AC.48/l1 which he had submitte~ to the

Ccmmittee and fram which the United Kingdom delegati~n had derived c~nsiderable

assistance.

:3. He was not quite surt: as to the precise scope ot the discussion in view

of the Committee' 5 tQrms of r~ference la.id down by the General Assembly. The

Chairman might consider that those terme of reference required the Committee

to formulate proposals, and rule that they did not require it to c~n8ider

whether or not it was possible to ~rk ~ut some practical scheme. He hoped

that the latter view would be taken, because in stating the United Kingdom

Governmentl~ view he wished to bring to the nl;tice of the Committee some

fundamental difficulties which his Government had felt when considering

the proposal to establish an internatiunal criminal cOurt.

4. Whatever the ruling from the Chair, he would submit that such general

difficulties would be relevant to any discussion upon which the Committee

might embark, because if the objections he was about to bring were well

founded it would be nt;;cessary to try to find some way of overcoming them.

Even if it were out of order to argue that the proposal to set up an inter­

national criminal court was an impractical one, the C~ttee would note that

the General Assembly had ref~rred the matter to it on the understanding that

any scheme for. the oonst~tution of the court would be impossible unless based

on spe~itic proposals. He boped ther~rore that the arguments he would adduce

would be considered,first, as tending to show that the project was impossible

to realize, and secondly that, even if the Co~~ittee were co~itted to

formulating such a project, the latter would have no real va.lue \ullee! euch

fundamental difficulties were disposed of. It would be readily agreed that-the Committee's proposals to the General ll.ssembly must be strictly practicable.

"1



. 5 ~fuile streasing the ideal or international co-o~~ration, of which the

United l~ations was a symbol, he frankly admitted that, after deeply pondering

the proposal, he would prefer that no international court with criminal

~Ilrisdiction should be set up at that stage in the devclo}Xllent of communal

effort ilnd purposu betwe~n the nations of the world, which, in the considered

vi(.w of his Government, ~re not ;Y"t.:t, ready for such an important and

ulti~at~ly highly dl:sirable d~v\ lopment in world affai~s. His Government

had bj' its actions. rc:ptatedly :,hown J.ts faith in the Um:t:.ed Nations, and had

always taken a l~ading purt in bringir~ causes of dispute in which it was

conct.rned to tht: arbitra.';1~nt tjf the Internatiol1al Court of Justice. In the

proposal to s~t up an internationai criminal court, however, there were, in

his view, very r~al dangt:;rs at th~ pr~sent stage to the further develo}Xllent of

international good-feeling and joint endeavour. For that reason, he felt that

the Cor~ittee should report against the setting up of such a court. The

following w~re SO:!le of thE:: reasons why rlis Government had come to hold that

vie:w.

6. First, it had to be consid~red in what circumstances such a court might
,

b~ call8d upon to function; what persons were likely to be accused or offences

~g~inst international l~w; and what the likely effect would be of an atte~pt

to bring such persons befor~ an international cri~inal court. In the past,

th~r~ had been dang=rous ideological noveWcnts clearly offending against, and

urging others to off~nd against, the rules of international law and conduct.

In country after country deadly doctrinbs had been preached by and centred

upon th~ person~lity of an individual or individuals whose activities had been

forc~d upon the notice of peoples of other nations, and who through influence,

ur..::tory ana Lh,-, p13.y of political i\lld SOC.LuJ. chCUiilstanc<.s had been able to

cQr~" with th~~ th~ thoughts of large numbers of their fellow citizens and to

urg~ th~ l~tt,-,r to courses of action which civilized persons could not but'

CC:1G<;.ln ' s ir:tLrn:ttionll ci'imes.

1. ~):Il •. ti~LS sue., a figure emerged as a revolutionary force in defiance ot
.~ I.. ,'0'1' rn.".m of his COlU1try; somt:::ti"1l:s h6 was actually a spokesman, an agent
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or a repreaentative of that government. Taking the la.tter c'ltegor-.r f1.r8t,

let the case be imagined of a government led by such :1 ndi vid\.~?ls nr.i f ledgA

to sorne violently anti-social policy. The governmtmt did n.:>t g.;;nt:::rlll:r :<>:iz·­

upon the imagination of the people and control its thou{;hL; 7 ,"XCc?t at, ~i::rioG.e

when the people of the country were in a great ~motional dis:urb~nce, perh~ps

as the result of some great revolutioI1'lry upheaval. Histur:j pt;:!"::'( :'il...21~:

showed how war and the extermination of races and similar internation~l crj~16~

could become the- avowed objects of governmental policy so th!lt the whol,' l:~,tic.

concerned passed through a period when ita passions were distort~d ~~d infus~d

with bitter malevolence, impelling it to commit war erim~s on n large sc~ie.

Much as they were to be deplored, such episodes might recur. To function

properly, an international court of criminal jurisdiction would have to

possess the means of bringing before itself th~ protagor.ists of such an

. ideology. If it was powerless to do 60, it would inevitab~v b~come an

object of contempt and utterly fail in its function. The United Kingdo~

Government had asked itself wh~t would happen if such turbulent individuals,

generally gifted luth power~ of oratory and a capacity to excite passions

and prejudices, again appeared on th~ scene. If an international criminil

court existed, its duty would be to tI"J and condemn such pe:rsons, if properly

brought before it. It was vi:''i:.T'.lly certain, however, that any atte!llpt to

bring them ~fort::l the court would nevt.;r b:; r.l<i.dt: with the consl,;nt :.f the

government concerned, or without violent objection by th; peoplu which

supported them. l'he upshot would be that the court would becor:1e a battle­

ground of politic~l passions rather than a forum of justic~ operating in thgt

atmosphere of caL'Il and dignity \'lhi,...·l was of the very essence: of any system of

justice. In his view, there would be but few cases where such ~ situation

would not obtain. If that view were sound, the court, instend of prc~~ting

the ideal of a single civilized world bent on asserting and.~~forcing uniform

standards of international conduct, would become a focnl point of international

discord; and that would be a cogent reason fOl' reporting against the

desirability of setting up such a court at tPe present stag~ when the peoples
. .,~('.~~ .~.---
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ot the world were still divided by international stresses and strains. And

even it that were not a good reason .f"r reporting against the project

altogether I he hOlJed the Committee would agree that there 1«>uld be no value

in suggesting a scheme to the General Assembly which failed to take full

account of, and provide a solution for, that difficulty.

8. There was then the question ot the proper method of bringing such an

individual or group of individuals before the court, often again8t the wishes

ot the governnent concerned and in the teeth of opposition tr~ niarJ;y of t~e

individual' s count~en. Would. force be used? It so, would the duty ot

bringing them before the court by' force be vested in the Security Council?

And \fl1at would then happen it the veto was exercised in the Security COWlcil?

It would surely be most untortunate and a great source of international i11­

will and m1sunderstMding it some countries could, by the e»;rcise of the veto,.
prevent their own nationals being Drought before the court, while other

~ .
countries not being members of the Security Council, would b~ unable to do so.

What other body could be entrusted with the duty of hailing a person before

such a court? Even the International Court of Ju~tice had no power to

execute its own judgments I the enforcement of which was left to the Security

Council. On the other hand, if the proposed court was not in a position to

insist on an accused person being brought before" t, it would be placed in an

impossible position; lawless countries would be free to flout its jurisdiction,

and the more lawless the country the more impotent would the process of the

court be to dispense justice; and it was in such lawless countries that

persons guilty of international crimes would be most likely to be found.

9. Again, the q~estion ot national laws relating to extradition required

careful consideration. The domestic systems of law in m&lY countries did not

allow those who had taken refuge there to be extradited for the commission ot

political offences, and it would be a matter of ver,y acute controversy among

the citizens of such countries as to how tar they should agree to change their

domestic laws so as to make it possible to hand over such political refugees.

That might not prove an ins~perable difficulty, for internat·ional crimes might
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posetbly be so defined as to differentiate the doctrines upon which they

reposed from the category of subjects on which civilized persons might ha~

strongly oppoB'ed views. It would, however, be a matter of very considerable

difficulty to formulate crimes so as not to infringe unduly upon the
"

limitations of extradition embodied in domestic systems of law.

10. Another problem for consideration was the question of the' rules of

procedure by which such a person would be tril;d. Many peoples, like the

British people, had great faith in the criminal code to which they were

accustomed, certain basic principles of which were regarded as of great

importance, as, for instance, in the United Kingdom, the principle t~t in

ge~eral an accused person was presumed to be innocent until he had been proved

guilty. The United Kingdom had the st.dctest rule~ of evidence; matters ot

hearsay were in general excluded; there were most rigid requirements 8S to the

proof of the content of docUI:lents, and very great importance was attached to

cross-examination of the accused by counsel. Not all countries agreed with

some of those prinoiples. ' He was sure that in the administration of its own

criminal law each country had fundamental doctrines, the rigid observance of

which was regarded as indispensable and even sacrosanct. Those doctrines

differed from country to country, and Elven. although in their broad essentials

they might resemble one another, they none the less had basic points of

difference.

11. Any code adopted by an international criminal court would in the very

nature of things have to represent a compromise between different systems ot

criminal law. Thus, when a popular; influential figure was brought before an

international criminal court, it might be considered an iniquity by some that

he was to be. tried by rules of procedure alien to and differ~nt from the rules

'followed in his own country. But a compromise code of criminal procedure ran

the risk of satisf,ying no-one.

~. In the .past, much thought had a~ttedly been given to the question of

reconciling different codes into a single common code, and the NUrnberg trial

itself l~ad been made possible as the result of a remarkable success in that
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I.iiret:~i()n. The NUrnberg Court, howe\"er, could not be regarded as a parallel

to 8 )~nnanent co~ .~ of international justice conceived as being const&~tly

avai_lt~b:"e and, when necessary J in session.

l~. n:·J next question ims, to whom would ths execution of the sentence of the

(J(:"l'~ Lti; entrusted? Should a convicted person be sent back to his own country'

- ';.;()' '-\1.\;: f~x' punish.'1lunt, perha.ps e1fencapital punishrJent? ;.nd what would happen

i.f: hiz.. C0untry did not countenance capital punishn.ent, especially if the

co;~~;<'.cteci. person had been tried against the will ot a large I:1ajority of his

co~nt:rjTlt:n and in accordance with a code of procedure differing from their own

2..nd in ..,hich. they had little confidence? Supposing his fellow citizens refused

to punish the condemned person (and the more lawless the country the less lik~ly

\louJ.·i ::'ts citizens be to carry out the b3hest of the court), would power be

vesteo in the court to enforce the execution of its own decree or would it again

be ~ fu~tter for'the Security Gouncil, and hence subject to the veto? Alterna­

t i vc lj': in such circumstances, would some alien authority be called upon to

ex~cu~g the sentence upon the condemned person? There was no escape fram a

choic'~ bet~reen those alternatives, and those who favoured the proposal to set

up ~u~h a court ought to give answers to the questions he had put. To any

content~on that in the mouth of a sincere supporter ot the ideal of international

CO-{:p;:~C't/ion his remarks were defeatist and unhelpful, and that the greater the

d1ff':cult.ies the greater must be the effort to ove~come tl'!em, he would reply

that h~ had earnestly sought to find answers to those objections and that, in

feet, the more he had studied them, the greater had become his conviction that

ti~~ court, instead of being a source of good, would almost ine~tab~ be turned

into a fount of ~vil.

14. As to th~ position of the judges of the court, he believed it possible

"-hat, if they were to be appointed on a permanent basis and to forsake all

;,;,her occupation, malevolent tongues would argue that their existence was not

jusY,ified - because in the nature of thing! few cases would be brought before

them - and that there was no reason to keep th~'1ll idlf:: while drawing substantial

:-ic.J.a:'ies. Where again were they to live when not in session? Ware they to be
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sUbjected, in a country which ~ VYJ?Qtheai was torn by passions. which might give

rise to the emergence ot a personality such as he had described, to all the

influences and pressures which might conceivably be brought to bear upon thea?

Would it not be said with great force that there was no need or justification

for eetting up such a court except in circumstances such as those in which the

NUrnberg Xribunal had been set up?

15. As he had said, no parallel could be drawn between the proposed permanent

. court of criminal justice and the NUrnberg Court, great aB had been the advance

brought about by the latter in the formulation of international law and procedure

and of the principles of international conduct. The NUrnberg Court had been

set up to try ~rsons at the end of a world war for which the conduct of those

persons had been responsible. It had been pos3ible for the purposes of the

Court to bring together their countries which we~e unfortunately at the present

time passing through a period of very strained relations. That tribunal had

been established by the Allied Powers in territory ~der their occupational

jurisdiction and in which they had enjoyed full juCicial and administrative

powers. They had been in a position to apprehend the accused, to bring them
."

before th~ Tribunal, to bring all the necessary witnesses and other evidence,

and finally themselves to execute the sentences imposed. In fact, in all those

ways the Nurnberg Tribunal had functioned very much like an ordinary domestic

tribunal, and it was for those reasons that it had been able to function

effectively ~nd to do what an international criminal court established in peace­

time in some city like ~eneva or the Hague would not have been able to do without

the voluntary concurrence and assistance of the authorities of a large number or

Statos, and even then only with consij~rable difficulty. Even in the case of

the NUrnbbrg Tribunal ther~ had been thu problem of harmonizing the different

forms of criminal procedure; and that problem had only been overcome by

concessions on the part of each of the participating countries. Such were not

the circumstances in which a permanent court would have 'to carry out its duties.

Should such conditions return -.and he sincerely hoped that they would not - it

might be necessary for a new NUrnberg Court to condemn those who individuallY or

collectively transgressed international law, but that was far from saying that a
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permanent court should remain in existence OVQr the m~ years whiCh, Gn the

most pessimistic view, might elapse before any such conditionB would return.

16. The United Kingdom Government also considered that no parallel could be

drawn b~~~een such a court and the International Court of Justioe. In the ver,y

nature of things, an internatiol!al criminal court must always become the centre

of prejudices and passions. The more abstract oauses Which, in general, formed

the substance of debate before the International Court of Justice were of a

different character. There claims were asserted b.1 one countr,y against another,

and many of them depended upon abstraetprinciples of law and the assertion of

rights divorced from the element of violent human passion. An international

criminal court must) b,y its nature, be concerned with those ver,y matters,

centred upon particular indirlduals, which gave rise to strong emotion and

feeling, and, in contrast to the International Court of Justice, ita situation

would be quite different and ver,y unenviable.

17. Such were the general considerations which he wished to submit on behalt ot
his Government. If the Chair ruled that discussion as to whether a court should

be Bet up at all was in order, and it the Committee agreed with his point of

view, it would no doubt report back to the General Aseenb~ that the difficulties

were overwhelming and that the balance of good and evil to be expected from the

setting up of such a court militated against its establishment. If the

Committee disagreed with him, howevel', he felt that it 'WOuld accept the view

that, if a court was set up, account would nevertheless have to be taken of the

prElble;ns which he had raised. No final answers to those questionv had so far

been suggested, although the extremely valuable and instructive memorandum

submitted b.Y the Secretar,y-General would great~ tacilitate the Committee's

study of them.

18. Should the Conmittee decide against the view that the attempt to set up an

international criminal court should not be made, his delegatien would lo,yal~

co-operate in trying to contribute Buggestions tor overcoming those difficulties

and would most carefully study the suggestions and arguments ot the Gther member.

of the Committee. He would like to think that the difficulties could be
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overcome~. but he had to reserve the position of his cO\mtry with regard tn a.ny

proposal which inight b13 formulated and submitted to the General Assembly.

Whatever view was taken of his 6ubmiBsicm~, he would express the hope that the

dangers to which he had ca.lled attention would recdve due weigh1:, when the

Camnittee IS rapurt was being drawn up, if the other members felt that his

contentions had some foundat~on.

19. The CHAIRMAl{ did not feel .tha:t he could give a ruling as to whether it

was within the scope of the Ccm:dttee I B terms of reference to consider the

desirability and posej,b1.Uty of worldng out some prl1ct-teal scheme for t~e

establishment of 'ln international criminai court.

20 • Mr. de LAC~IER.E·(Fr~ce) was of opinion that by adopting i te

resolution 489(V) the General Assembly had not instructed the Committee to

express an op:mic-n as to the advisability of creating an international criminal.

court, but only to prepare one or more :pre1imin~ draft conventions and to make- .
proposals rela.ting to the establishment 'and the ste.tute of an international

criminal court.

21. He did not consider that the Committee had the right to question the utility

of that task or to discuss whether or not it was prepared to carry it out. The

United Kingdom representative had perfonned a ser~ice in drawing attention to the

main difficulties which the Conunittee would encounter. They did not appear to.
be insurIJ;lountable, but they had to be taken into account. However, to state

them should not lead to the CQrnmittee1s refusing the mission ~~th Which it had

been entrusted b7 the 'General Assembly.

22. He res~rved the right to speak again on the substance of the questions so
far discussed.

23. Sir Frank SOSKICE (United Kingdom) explained that his d.oubts about the

Committee's terms of ref~rence had arisen out of consideration or the wording of.

General Assembly resolution 489(V), of which the fourth lCaragraph of the preamble

read ll]3ear..:tl'llLin mi.ng" further, that a final decision regal'ding the setting up of
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such an int~rnaticnal penal tribunal cannot be taken except on the basis of

concrete proposals", and in the .first operative clau.se of which it had been

decided that the Committee should meet "for the purpOSA of preparing one oX' more

prel1min&r.1 draft conventions and proposals relating to the establishment Ar.~ the

statute of an international cl'iminal court". It would be agreed that thos~ two

passages were not entirely free from ambiguity, and were wide enough to include

the general quertion of whether it was practicable to set up an international

criminal court. The first ot those two passages implied that a final decision

could n9t be t~ken in the absence of concrete proposals, that so far as the

General Assembly was concerned the matter was still at the explorator,y stage,

and that the General Assembly was asking for & ;t~tement of the pros and cons ot
setting up such a court. So fnr as h· cou'Ji see J ths second passage was a

request for two things; proposals as to whether an intern&tional court should be

set up; and a draft statute intended to assist the General Assembly in arriving

at a decision. He therefore f~lt that he had not been out of order in making

his point.

24. Mr. KERNO (Assistant Secretary-General) recalled his opening statement

at the first meeting,(l) in which he had pointed out that the International Law

Commission, which was a body of independent legal experts, had concluded that it

was both desirable and possible to set up an international penal tribunal and

that, when the matter had come before the Sixth Committee of the General

Assembly,(2) where, of course, the political element came in, some of its members

had adopted the view or the International Law Commission, whereas others had

eXJressed grave doubts afl to the desirability and possibility of establishing

such a court. The great majority of the members of the Sixth Conmittee had

maintained that concrete proposals must be made before ~ decision in the

matter could be taken. Hence the establishment of the present Committee. It

(1) Summary Record or the 1st meeting (A/AC.48/SR.l), paragraphs 1 to 9.
(2) Official Records of the Coeneral Assembly, fifth session, Sixth Committee,

240th to 245th meetings.
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was, of COur;I~, !0r the C~mmittee to decide upon its competence. He invited

those members of the Committee who had also represented their governments in the

Sixth Committee to give their view on the ~~~struction to be placed on General

Assembly resolution 489(V).

25. ,Mr. fu~ADO (Brazil) said he had not intended to speak on the question,

as it was. one to which he, as well as the other members of the Committee, had

alrea.dy devoted a great deal of attention. He had listened to the United

Kingdom representative's statement ~th great interest, the more so aB he had

himself expre6~ed a ~imilar opinion in the Sixth Committee. (1)

26. At the first session of the International Law Commission, he had proposed

the appointment of two rapporteurs to study the question of establishing an

international criminal jurisdiction. He had suggested that it would be

advisable to appoint one representative from the northern and one from thb

southern countries. The International Law Commission had adopted his

proposal, and had appointed Mr. Sandstrom (Sweden) and Mr. Jilfaro (Panama)

a.s rapporteurs.

27. Contrary to his hopes, there had been no fusion whatever of the ideas ot.
the representatives of the two climates. Mr. Alfaro had subnrl ~,ted a report

favouring the establishment of the court(2), wh~reas ~~. Sandstrom had been

against it (.3) •

28. He (Hr. Amado) had supported the attitude taken by'Mr. Sandstrom. He

could not understand how it could be considered possible to establish an

international criminal court in existing world conditions. Mr. Alfaro's

report had contained a long list of individuals who believed in that possibility.

Perhaps he (Mr. Amado) was very different from those people, but hitherto no

(1) Official Records of the General Assembly, fifth session, Sixth Committee,'
24.3rd meeting, paragraphs 20 to 27.

(2) A/CN.4/l5

(3) A/CN.4!20.

,
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argument ha.d been able to convince him. In private conversation, he haa asked

where an inter."\ational police force was to be found, how the court would function

and 50 on. He had alrea.dy considered all the problems the United Kingdom

representative had just mentioned. .
~9. A work on the problem of establishing an international cr:i1dnal court,

-which had just been published in Geneva, also contained a list of persons who

believed that it was possible to establish such an institution. Anlongst them

was to be found the name of President Truman, ae well as those of malijr

professors. He had once again reviewed the problem and pondered all the

difficulties it would run up against: the establishment of an international

police force, the existing mental ~limate of the world, and so on. How could

the nations be e~rected to co-operate in such a venture, if they were not even

prepared to collaborate in the solution of immediate economic problems, or in

drawing up the agenda for a meeting? Was it conceivable that, in the ensting

tenae world situation, it would be possible to set up a permanent international

criminal court, whose judges would remain idle, waiting for a State to bring a

criminal before its bar, after surmounting all the internal political

difficulties inherent in such a procedure? He himself did not see how that

would be possible, and failed to comprehend how eminent men could consider the

court as gOod as established at the Hague. He could not bring himsell to take

a different attitude-from that he had adopted before the General Assembly.

30. From the strictly legal point of view, the judgments rendered b.v the

NUr~~~~g and TokioTribunals did not constitute an example of the functioning

of an international criminal court of the type contemplated. Those judgnents

comprised a characteristic feature of national criminal jurisdiction, namel1,

th~ pOwer of ~oercion exercised by a State over its nationals, or in other

words the capacity to bring accused persons to justice. That power, an

attribute of so~~~cignty, the Allied Powers had possessed by virtue of their

complete victory over Ge~ and Japan, followed by their occupation of the

ene~'s territory. The Allied Powers had had competence to legislate and

enforce their laws in the occupjed countries, just as they did in their own

territory.
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.31. He wished to make it clear that he in no way denied the legality or

the justice of the sentences pronounced at NUrnberg and Tokio. If ever

sentences had been deserved, it had been those. Ne~ther did he question

the international character of the post-war military courts. They had teen

set. up by international agreement (1), and their structure bore witness to.
that fact. The point he wished to make was that the NUrnberg and Toldo

Tribunals had been strengthtmed by the prevailing circumstance8 which would

not be the case for the pro jected court; alwa;}'"S provided that it was not

proposed to entrust the administration of international cr1m.inal justice to

the whims of Mars.

32. The Brazilian position was at present the same as that he had adopted

in the International Law Conmdssion and the same as tha.t expounded by him in

the Sixth Committee of the General As.sembly. However, as he felt he might be

prejudiced by his personal opinions, he h!id consulted his Government as to

whether he should maintain his previous attitude and hie Government had

approved the position he had taken up.

33. He proposed to take as small a part as possible in the 'Work of the

Committee. Should the latter come to an immediate decision not to d1scuas

the question, and to inform the General A&Sembly that, in its opinion, the

wOfk was not timely, he would be one of the first to vote for such a

commonsense, and at the SaJ!lE' time, constructive, solution. It was impossible

to consi~er as construc~ive a procedure that would inevitably be confined to

paper and would not correspond to anything concrete. The presen~ world,

unfortunately, was not the best possible one.

(1) Agreement regarding the esta.blishment of a,n International Military
Tribunal - London - a August 1945.
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'4. Mr. MAKTOS (United States of America) said that he had listened with

!reat interest to the succinct and pertinent speech made by the United Kingdom

representative, and to the Brazilian representative's excellent statement of hi_

point of view. If he (~. Maktos) took up some of the poj.nts made by the United

Kingdom representative, what he said should not be construed as necessarily

indicating opposition to the latter's point of view•. In fact, he reserved the

United States Goverrunent' s decision ae to .the course it would ultimately follow_

He hims~lf, in the Sixth Committee, had said that a decision could not be taken a_

to the desirability of establishing an international criminal court unless the text

of a eonvention was made available in order that it could be seen wheth~r or not ~

the obstacles were insuperable. (1)·

35. He thought that the Chairman had rightly declined to give a ruling as to

whethor the Committee was in order in considering whetner or not it was possible to

work out a practical scheJ:le. The Committee would note the second operative para':'

graph in General Assembly resolution 489 (V), and particularly the words "and

proposals". Those words had not appeared in the first draft(2)submitted to the

Sixth Comoittee, and had only been included by the Sixth Committee because it had

been felt that the authority given to the Committee should extend beyond the

preparation of one or more preliminar,r draft conventions.(3) A~tted~, it Ihould

be borne in mind that a tinal decision concerning the establishment of such a

tribunal could only be taken on the basis of concrete proposals J but that considera­

tion had not been n guiding one in the drafting of the second operative paragraph

of the resolution.

-36. With regard to the United Kingdom representative's point that the oourt must

. -have some means of bringing acc~sed persons to trial, he wondered whether that wal

altogether essential. The Conu::ri.ttee would note that in article 24 paragraph (3)

of the prelimina.ry draft statute in annex 11 to the Secretary-General t a r.J.emorandum

(1) Official Records of the Gcineral Asser.tbly, fifth session, Sixth Cocmittee,
240th meeting, paragraph 44.

(2) A/C.6/L.15l

(3) A/C.6/L.15S, A!c.6/L.15l/Rcv.l; 243rd ndeting, paragraph 58th and .i:44th meetins,
paragraph 1 and following.

,
L.,
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(A/AC .4:3/1), the proposal W!l.S th:;.t the cour~ should h[,." jurisdiction to judge

"crimes under common law, for thi£; jUdgr.tcnt of w~icl'i. t.r;; 'Jou,:rr. h!l.s been given

jurisdiction by conventions to which th8 3tntes acceding to this Convention are

likewise parties". Thc:.t would appe<1r to suggest that the crimes over whieh the

Court ·would have jurisdiction should be left to agreement under some future con­

vention or conventions, and that the Court should exist against the possibility

that at some future date States would agre,e: as to which crimes were to be brought

before it. In his view, the honour of gOV\:lrnments that ratified any ,such future

convention would have as much, if not more, value than force, and the fact that

some state might violate such a treaty was no good reason for not having such a

convention under which states would h~ve the power to surrender offenders. The

question raised by the United Kingdom representative might therefore not prove

insoluble.

37. As to the principle of asylum, he hoPed that conventions on war crimes would.
never violate that principle, and he believed that if countries confined themselves

to setting up the proposed mechanism, that question should not prove to be an

insuperable difficulty either~

38. Turning to the question of rul\:ls of procedure, he recalled that the United

Kingdou had not considered that the NUrnberg trials had been unfaiT to the

defend~ts~ even though matters of hearsay had not been exclUded, and other rules

of criminal law applicable in the United Kingdom had not been applied. He believed

that it would be possib.le to frame an international criminal code which would not

offend against dOMustic legal syster:ls. As to the NUrnberg Tribunal, he considered

that there was a parallel between it end the proposed international cricinal court

in so fnt' as the question of a' fair trial was concerned. He also submitted that

if a purmanent international crir:linal court had been in exi.st~nce before the

NUrnberg Tribunal it would not have been necessary to set up ad hoc tribunals of

victors to try the vanquished.

39. On the qu~stion of tha execution of the court's sentence, he said that it would

be usu~l to pro~~de that tha court should impose penaltias and that, if the precedent

sut up in the Convention on thE:: Prevention and funishJ:lent of the Crime of Genocide

~

~-~-_~~~"J
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were followed, any State ratifying Cl future convention on'iu;Gernational crimes and

being a party to the convention setting up an international criminal court, would

be bound to enact the necessary l~gi.slation to provide for th~ enforcement of such

a penalty. Another method might be for the United Nations to ent~r into arrange­

ment; with the court, or with States, for th~ execution of a judgment.

40. It seemed, therefore, that the adoption of article 24, to which he had

referred, would go a considera~le way tow~rda solving; some of the difficulties.

What he he.d said in no wa:y committed his Government but had merely been thrown out

for the consideration of the Committee.

41. Mr. SORENSEN (Derunark) stated that his GoV':!rIU:lent I s attitude was very

similar to that of the United Kingdor.l and Bz:aziJ.; on the whole, he shared the

scepticism expressed by the representati"es of those t,,'o 'Jot'ntries. The Danish

Government:1 however, took the vil3w that the Cor.unittee had been requested to prepare

a draft convention and additional proposals, and although he had no firm instructions

in the matter, he !mew that his gowI'l'1r.lsnt felt that the Cor.mttee should do its

best to lay before the General Assoobly specific texts which would enable it to

appreciate the fU,ll ~cope of the problem. That was theprirnary task of the

Committee, but he recognized that, as its work progressed, it might find that the

argu;lents adduced by the United Kingdom representative against th~ establishr.lent of
. ,

an internation·'ll c riI!1inal court were cogent ~ :md that appropriate observations by

the Comm.ttee as a whole or by itJ,dividunl members should in t:~at event be added

to thr3 report.

42. The basic problem before the COilunittee was the inability of such a court to

operate without an executive authority for the apprehension of offenders and the

enforceP.lent of judgr:l~nts over thtJ heads of goveI'Il1'!1ents o Jl possible solution might

be for governndnts themselves to undertake the functions of such an executive

authority, in other words, to bring th~ accused before the court 3nd enforce the

latter's judgrJents. Thct, however, wot.'.2.d be an unsatisfactory solut~on, since it

would not. be possible to impose such obli~ations on goYernments gen(;:rally when it

was known thd 1:'1."7''" \,r)ul1 n"'!-. 'h,- Y'(;,;rly to c~r'r':r th~:_; out. In that connexion, it
~
I wa~ r~gI'dttnble thc~t some goveI'l'1r.lents had been unwilling even to explore the field.

t
l
L~,-~~~
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It was the task of the Conmittee to endeavour to solve the many probl~ms, concerning

which the United Kingdom representa.tive had given an extremely useful lead, with

a view to enabling governments to consider h<ltl much fUI'thtlr thtly could ~. He

himself was not in·a position to c~unit his Government to Any definite attitude,.

and reserved its right to reject anything which he himself might approve.

43. The CHAIRMAN said that the Committee would proceed on ·the understanding

tha.t no representative was corrcitting his Government unless hd specifically said

80.

{ne meeting was suspended ~t 11.15 ~.m. and was r~sumdd at 11.35 a.m.

44. Mr. ROBINSON (Israel) had no intention of spdaking on the substance of

the problems facing the Conmittee, but as he had t~ken a part in the discussions

in the Sixth Committee(l)he th!,ught that he might be able to clarify the rather

obscure wording of the General Assembly resolution under which ....·le Committee had

been set up. In the S1xt~ Committee there had been two opposing views: one to

the effect that the question of dstablishing an international crioinal court

should be adjourned sine die; the' other to the effect that, while the findings of

the International Law Cornnission should not necessarily be endorsed, work towards

.€st:,rJ.ish~ng such a court had begun and should continue. The lat'tc:, v:.cw had

prt:.vailed, and had resulted in the adoption of resolution 489 (V). It had been

felt, however, that the approach to the problez:l adopted by the International law

Commission had been too abstract - too much based on a priori argunents; and

th~t it would therefore be desirable to have a more empirical statenent of the case.

The final resolution expressing the desires of the General Assembly was iQperfectl1

worded, but the gist of the decision was that the ~lestion of the establishment

of an international cricrl.nal court should be left to the G&ner:ll l\ssembly, but

that the latter's decision should be based, not on acad~nic discussion of the pros

and cons of the case, but on specific proposals in the shape of d:'aft statu~eB for

the court.

(1) Official itecords of thi; Gener.:ll l1,ssembly, fifth sess~on, Sixth Commttee,
240th oeeting, p~ragr~phs 59 to 61 ~nd 81 and 82.
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45. With regard to the Committee's tems of reference, it had to be borne in

mind that the Gtmeral Asseably resolution requested th~ OoI:Unittee to prepare, not

only prelhrl.nary draft conventions but also proposals relating to both the

est,.;.bliuhment and the statute of an international criclnal court. The words

"and prr.: sals" had been inserted to leave the Committee freedom with regard to

procedure it might wish to recommend for the establishment of a court.(l)

46~ The Committee had thus complete freedom to discuss the question in any form

it wished, including freedo~ to debate whether such a court should or should not

be "established. For that reason, the statements of the United Kingdom and

Brazilian representatives should be welcomed, not as reflecting a negative attitude

towards the whole problem, but as careful advice which the Committee should keep

in mind when dealing with the problens before it.

47. Mr. ROUNG (Netherlands) said that during the Sixth Cocmi.tteels discussion

on the International Law Commission's view that the establishment of an inter­

national criminal court was desirable, several delegations had said that the

Co~~ssion had been too abstract in its diacussions, and had failed to take full

account of the political aspects of the problem.(2) For that reason it had been

decided that the Co~ttee should be cocposed, not of legal experts, but of

government representatives, and thp.t it should deal with the concrete problem of

preparing draft texts. ~t was ","'sningless, howevet' j to say that it was desirable

to establish an international court, without a precise definition of what was

meant, for example, by declaring that such a body was desirable at the present

time, or at sooe unspecified time in the futurtl. It was therefore wholly within

the scope of the Cornr.dttee's' terms of reference to discuss the general aspects

referred to in the General Assembly's resolution and in the Secretary-GeneralIs

rnecorandum.

48.. His Government was still studying the Secretary-General r c memorandum, and he

hoped to express its general views on the question of an international criminal

court tht;; following week.

(1) Official Hecords of th~ General :"ssembly, fifth session; Sixth Committee,
244th meeting.

r (2) 1ill, 240th JJeeting, pnragraphs 14 to ",8 and 78 and 79.
~

~.
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49. Mr. PlNEYRO CHAIN (Uruguay) said, without of course committing his

Government, that the latter supported in principle the s~tting up of an inter­

national criminal court for the punishment of persons found guilty of a crime

against international law.

50. He had listened with interest to the statements that had been made on the

task of the Committee. Th~ Cormnittee had been given clear terms t,;,;.' :rence.

It ought therefore, on the basis of the drafts submitted by the SecN"al,y-General,

. to prepare a text for submission to the General Assembly.· The phase Qf abstrec

discussion as to the need for setting up a court now seemed to have passed. Th~

International Law Commission had stUdied the question and the General Assembly ha <

adopted the Convention on Genocide. The General Assembly expected the Committee

to prqvide a definite draft. It was not possible to revert to the previous

question. Difficulties would certainly be oet with in studying the organization

of the court, and it might even be. concluded that the difficulties were too numerous

to permit the framing of a draft. But it would be'lllogical to take a decision

Without first studying the conditions in which the court COUld. be set up~

51. Same of the difficulties noted by the United Kingdom representative might

be solved in the drRft. It might be laid down that the court should establish

its own procedure, while at the same time being given certain rules for guidance.

Again, the principle could be established by which the accused was presumed

innocent until his guilt had been established.

52. With regard to the death penalty, he fGlt he must point out that Uruguay

had abolished it. It was laid down in th~ Constitution that the death-penalty

.must not be inflicted on anyone, but the draft might provide that, whtare the

death penalty had been abolishetl in the country in which the sentence pronounced

by the court had to be executed, the next most severe penalty should be inflicted.

53. In short, it could not be known 'Whethdr it was absolutely impossible to

set up the court until the statute of the court had been studied.

54. At first sight, the most weighty argument of the UlJ.ited Kingdom rep.l.~esentative

was that the court would have to act without any effective power, but that was a
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difficulty which alwAYs arose in setting up international bodies. It would be

all to the credit of the Committee if it succeeded in reeolYlng that difficulty.

Besides, the draft convbntion which the General Assembly had asked the Committee

to draw up would be ratified by States, so tha.t it was to be hope,d the Court

would obtain the effective powers which it needed. Everything would depend upon

the obligations which the 3tates would voluntarily assume.

SS. It did not seem right to raise ab initio the problem of setting up the Court;

rather its or~nnization should be studied, while attempting to solve problems of

a practical nature th~t would undoubtedly arise. There was no doubt that a

draft could b~ prepared, if not a perfect, at least a perfectible one. That was

th~ only way of proceedin~. He th~r~fore proposed that the Committee should

take up th~ study' of the draft forthwith, consider the observations submitted and

see wheth~r they could be taken into account.

56. Mr. WYNES (~ustral~a) said that he himself had not attended the meetings

of the Sixth Committee, but his country I s view had been that it would be premature

to establish an effective inter~~tional criminal court at the present juncture

in world affairs. His own peFsonal view was that the Cormnittee should act in

accordance with the terms of reference given to it by the General ~sseobly, and

should therefore consider in detail whether agreement could be reached on some

foro. of draft statute for the court. The le~c9.l system in his country was

practically the same as that of the United Ringdom, and the objections raised

against the establishment of an internatiomJ.l criminal court by the United Ringdom

representative were, in his view, of very great importance. It mi3ht, however,

be preI:1ature to decide that an interllc'ltional criminal court was completely im­

practicable until the possibility of preparing a draft statute had been examined.

He therefore agreed with the Danish representative that the Committ~e should

proceed ~t once to the task of att~pting to frame such a draft statute, trying

to overcome the difficulties raised by the United Kingdom representative as they

arose.
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57. The CHAIRMAN su~gested that the Committee should at once begin disoussion

of annex I of the Secretary-General' IS memorandum, article by article. The

Committee could change the wording or order of the articles and add or remove

. provisions, but the annex might well be used as a starting-poin.t and basis for

the Committee's discussions.

sa. Mr.KERNO (Assistant Secretary-General), explaining the i'elationship

between the three armexes to the Secretary-General' 5 memorandum, said that the

Oommi~tee's tenne ot reference required it to explore the question of a statute

tor all: international cri.aiMl court trom as many aspact3 &8 possible. The

annexes had therefore been based on various assumptions; anne~ I on the assumption
. .

th~t the court would be established by a resolution of the General Assembly;

annex lIon the ~ssumption thf.l.t i+~ would be established by an international

convention; and annex In on the assumption tha.t it would not be a body of fixed

oomposition but aD ad hoc tribWlC'.l of judges chosen from the members of the court

whenever'casea had to be tried.

59. Mr. LIANG, Secretary ~o the Committee, suggested that the three 'annexes

coul~ not readily be understood ~xcept in the context of the issues involved.

Thos.e issues were set out in part II of the Secretary-General' s memorandum, and

the Co~ttee might consider it desirable to consider that part before embarking

upon an examination of the annexes. It might not be possible to discuss it

paragraph by pa.ragraph, but the issues set out in it seemed" to him to be worthy

of some discussion. For example, the draft statute contained_h~ annex III was

based on the systems fallowed for the rermanent Court of Arbitration, and the

examination of that draft statute might be facilitated by referring to part 11

ohc.pter 11 of the memorandum.

60. Mr. de LACHiUiRIERE (France) said that, with regard to the Cocmittee's

method of work, he wished to submit a. proposal to which the S~cretary's remarks

had lent support. Agreement r.1Ul!lt be renched on the method of work to be followed.

It the Committee took one of the texts contained in the annexes ~d began to discuss

-~---------- ""'liiIIIoiihil'id
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the first article thereof, there would, indeed be some danger that it would not have

a sufficiently compl\~te idea of what was to be done. There were several texts

annexes I, 11 and III to the Secretary-General1e memorandum before the Committee

and, moreover, the order in whioh the articles were presented, while suitable tor

drafting, was not suitable for a systematic examination of the question. The

Committee would be dealing with an article on organization without having any

idea of the jurisdiction to be accorded to the court. It was difficult to go into

details of organi~i:ation witt"jut having a clear idea of the functions to be entrusted

to the court. The basic idea of the United States representative was that the

Committee should determine the orga~zation of the court and leave its jurisdiction

to be defined in subsequent conventions. He himself considered, on the contrar,y,

that a decision must' be taken on the jurisdiction of the court.

61. During the discussions in the Sixth Committee, it had been the great

crimes against humanity that representatives had had mainly in mind; but certain

less serious crimes under international law might also be brought before the

court, such as counterfeiting, smuggling, breaking of subm~rine cables, and the

like. Moreover, in order to free themselves from international responsibility,

certain States might bring before the international court a person who had made

an attempt on the life of a diplomat in their territory. There were many views

on jurisdiction, but a stand must first be taken on the functions to be entrusted

to the court and on how those functions were to be determined. That was the

first problem which must be discussed before examining the text concerning

jurisdiction.' The Committee would then turn to the provisions dealing with the

conditions under which cases could be brought before the court. If major .crimes

~ were considered, such as preparation for aggres~ion, it would be neoessaryto

examine the very great difficulty so eloquently described by the Brazilian

represent&tive. It would be necessary to consider how cases could be brought

before the court and how it could ensure the appearance of the accused persons;

~ those problems must be stUdied before dealing with org5nization. The

Committee's decision on the org1nizatiun of the court would, in faet, depend on

the solutiuns it, lou.ud 1'01 thOSE: p..'oblt;fJS 0

I·
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62. He thereforo.considered that a list of the questions which the Committee. .
must decide should be drawn up, showing the order in which they were to be

examined. That list could be prepared by a drafting sub-committee only in the

light et the principles esta.blished by the Conunittee. The suggestions he sub­

mitted were not very precise, but a little time must be devoted to considering

the method of work to be adopted.

6.3. Mr. TARAZI (Syr.ia) g who had takeI t in the work of the Sixth Camnittee(l)

said that he would not speak on the substance of the issue, but on the order in,
which the Committee should deal with the questions before it. He pointed out that

in the Sixth Committee two extreme attitudes and one of conciliation had manif~sted

themselves. Exponents of the first of those extr~Ple views desired the establish­

ment of the court and considered it possible and probable; exponents of the second

considered that no such court could exis~ in the pres~nt state of international

law. The United Kingdom representative had been in the second group and in that

respect he had been in agreement with representatives of the Soviet Union,

Czechoslovakia and Poland. Poland and the 30viet Union had been elected members
.'

..

of the Committee, but had affirmed that in view of the present state of inter­

national law the Committee could not be set up, since there were many obstacles

to ~~e establishment of the court. The represuntatives of the United tingdorn

and Brazil had taken a more conciliatory attitude. They considered that the

establishglli!tlt"'of",the court raised politic~il problems, but that there was no
.....; ti-,... x. _.~'

reason wby~he Co~ttee should not be set up to study the establishment of the

court and s~bnd.t ·st'ggestions on that lIWtter to the General .ri.ssemhly. It was in

the light of those fa.cts that representatives should interpret General :~5sembly

resolution 489 (V)~ The CoQmittee would submit to States hl~bers of the United

Nations a draft convention on which they would present th~ir views and which
,

the General Assembly would examine in 195~.

64. He believed that thcl Chairman h~d taken a wis~ decision. The vi~ws of

members of the COl:unittee would be their personal views, and it would therefore

function as a coI:'lrtittee of experts, lvloreover; that was :!hat r~s()lution 489 (V)

(1) Official Records of the Gen~ral Assembly, fifth session, 3ixvh Co~ttee,

24lst meeting" paragr"s'ph 46; 243rd neeting, paragraphs 41 to 48; 245th
meeting, paragrap:'s 53, 54 and 56.
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had provided, since the governments represented would be able to accept or ,reject

ths Committee's report. Besides, even if they signed the convention, gov~rnffien~s

would be free to r~tify it or not, as in the case of the Convention on Genocide,
t

which many Governments had not signed and others had not ratified.

65. The Committee was faced with the cle~r-cut difference between the attitudes

of the United Kingdom and United States representatives and with the French

proposal that it should eX&~ne. the,principles to be adopted in preparing the

draft convention. He would go further than the latter, since in vi~w of the

conflicting attitudes adopted by ~~e United Kingdom and the United States

representatives, each member of the ComMittee must be left to take up a stand on

those two views before considering the principles to be followed in preparing a

preliminary draft convention.

66. If he had understood the Uni~ed Kingdom representative correctly a question

of competence had been raised, and if the Committee were to apply the General

Assembly's rules of procedure When faced with what might be called a denial of

competence, its first task must be to decide on its competence; that it could

oniy do by examining the problem itselfo

67. He sugges~ed that the Committee should first discuss the basic principles

underlying the establishment or non-establishment of the court. If the members

insisted on a vote, the Committee could take a decision on its competen~e. If

it decided that it was ~ot competent, work would cease forthwith. If it decided,

on the contrary, that it waa competent to prepare a draft convention, it could

. examine the French proposal p.J1d study the basic principles which would govern the

organization of the court. A number of sub-committees might be set up to prep~re

several draft conventions.

6S. Sir Frank SOSKICE (United h.ingdom) said that the competence of the

Corunittee was not at issue. He had explained his cOWltry's view that the

Committee should report to the General Assembly that it was undesirable that an

international criminal court should be established. However, the difficultids in

the way of establishing an international criminal court'could not be fully

"
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appre~iated until they were tackled individually. He suggested, therefore, that

the Committee should not vote on the question of the desirability of the court.
until it had examined the various texts provided in the annexes to the Secretary-

GeneralIs memorandum; it could then conclude by a discussion and vote on whether

it would. recommend that the court should or should not be established~

69'3 l:r. ROLING (Netherl,:mds) supported the suggestion made by the trench

representatj,ve~ M8I:1bers of the Cor.rnttee should be given an opportunity to express

their general views, as the United Kingdom representative had just. done. \Yhen

all the gF.me:::-al views had been heard, a working party might be set up to formulate

the fundament~l is~ues for p~'eliminary diocussion, and to ensure that every

problem was exa.m:i.ned at the ".ppropriate time. When the main issues had been

settle-.!, t~1e prelim:i.nary drafts of the statute could be taken upo

70. Hrq \'1Al'IG (China) thought !l general discussion would ue useful,

partic~lRrly for those ~embers who had not participated in previous discussions,

on the subjer.t. He supported the idea that th~ Committee should first take a

decision on the ~1in principle, and that a sub-committee should draw up a list

of questions for further consi~eration.

71. a~? 11UNIR (Pakistan) considered that the Committeels task would be

simplified if the preliminary discussion were confined to the question of how

the international c:riminal court should be set up, namely, wh~ther it should be

set up by an international convention, by a resolution of the General hssembly, or

by a combinat~on of both. \Vhan that question had been decided, the Committee

cou1d take up the relevant annex article by article. The problems relating to

such questions ~ s ,iurir-ctiction would arise in their proper pl~ ce during discussion

of the preliminary draft.

72. Iv1r~ v.1YNES (Australia) suggested that the various ideas expressed could

be combined if re,resent~tiveswere first to ~ake general statements, if they so

desired, ~nd the~ a working party was instructed to draw up a ~ist of fundaI:lental

questions and tho order in which they should be discussed~ The general statements

would also be urci\l.l for the working part.y in the carrying out of its task~
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73. Mr. MAKTOS (United States of America) referring to his experience with

the committee which had examined the' first draft of the Convention on Genocide,

said t~at questions of a general nature had been raised in that committee and had

been discussed at the beginning of its session. When the text had eventual~

been taken up; the same questions had arisen again and had again been discussed

at length, so that much time n2d b?en lost. He therefore agreed with the

Pakistani representative that the Committee should begin by deciding wheth~r the

intp.rn~tion~] crimirul court chould be set up by international convention or by

a resolution of the General AssemblYQ He did not agree, however, that it would

be of value to set up a working p..1.rty to formulate general questions; it would

be preferabl~ to discuss thorn as they arose during examination of the relevant

preliminar,y draft.

74. The LdAIRM.iili felt that the Committee was faced with the srune problem

as the General rlssemb~ had been: either the question of the establishment of

an international criminal court could be examined abstractly or in vacuo, or it

could be examined upon a concrete basis. The General Assemb~ had decided that

there ~ust be specific proposals to work upon, and he proposed that the Committee

follow suit by deciding at once whether the court ehQuld be estnblished by

resolution or by convention, and whether it should be pennanent or impt;;rmanent

in character. Then the relevant annex could be taken up and examined article by

article. Most of the general problems the Committee would nave to face would

arise from consideration of the articles in the annex, and if others arose they

could be dealt wi.th as and when they ~ose. But the Secretar,y-General' s drafts

provid~d a Bet of specific proposals to which the Commlttee could always return.

75. HOSTrtFJi. B~y (Egypt) doubted very much whether the Committee was qualified

to take any decision regarding its own competence, since its ter.ms of reference

hnd been'established by General ~\ssembly resolution 489 (V). It must discharge

its tasks in accordance with the terms of reference laid down in that resolution.

76. Reference had been made to certain difficulties, but dif~iculties always arose

when it was a case of international collaboration, and it would be to the credit of

the Committee to find a solution to the~~

~
r.k....'7tt.................. .
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770 The French representatiV'1:l h'ld suggebtclQ that the Comnittee should begin by

detennining its m-athod of work. He agreed with that view~ There was a close

connexion bet~reen the organizction of the court and its jurisdiction. It was

necessary to know what its jurisdiction would be b~fore taking up the question

of organization-

78. He proposed that a group of four or !lye members, including the representatives

of France and of the United Ki:1f.;dou be set up, to s'.lbmit Cl report ClTI the best way

of conducting the work of th~ Cvrrmdtteec

79. }J!r. KERNO (Assistant Sclcretar.f-G:~m;.:r3.1) t"lOugbt that wh,? t the General

lssembly chiefly expected ef the r.u~ttGe t~S that it should produce some concrete

proposals. Th~ General tlssembly ~rould take de~isions on the broad questions of

principle, but it wished to do so vci.t.:1 .3 i:ulJ. kn:rvlledgc of t.he facts. The task

of the Committee was to ~:..·ov:i.de tht: G~nf;r:tl .i.e:3emb~~y wi:'h the material on which to

base those dt3cisionsn ~1::.th rE:g.:ord tu ~ll; j.::Lportmt question 01' the method by which

the court should be establisbJd; the ChJ.1E:I'Al .. J:3cmbLy exp~cted the Committee to

report that if the procHdure of dstr,bhst.:.:..:Il",j by G0!leral .tLssembly rt:solution were

adopted j a certain cour30 should be; 1\)lln''10d;Yi.Jer'J'1.s if ::t were dC:3cided to adopt

the pro.;edure of an internatio~al cOll-.renb.ol1> I).••ot.hl.::"~ coursl:: would be indicated.

'l'he Committee could natl1.rnlly givo the (}{ml'r-cll ••ss.a;nbly its views on the advantages

and disadvantages of the various D.l~()rr;L:·"j·"u[:)·. It was accordingly for the

Committee to supply the Goneral .\'sse::lbly \vi I:,h ·t.::o \1'Jces~ar'Y material.

so. Sir Frank SOSKICE (UnU,0c1 \.i.nsdom) ag:':'ed 1..ith the Chairman and the

United States reprosenl::.ntive t~l~t. it ::r.lUld b p'e':'\1".:'J.ble to begin at once the

examination of a prel~nary dr"'n,·. :-le thCt':,;:'oro opposed +,he Egyptian represen-

tative's propos~l.

Sl. Mr. ROLING (Netherlands) ~on~ide~()~ it impossible to discuss a draft

statute'of an international cr~1!l1n"" ~o:lrt pl'C'lpc::-lj-: befor9 the flIDctions of such

a .'Jourt had been c1el3:.:'1y defln'3d, T~le COi:h"!'.J. ~ ~.e'3l s f~.l"&t. t.3.S;.c ml.ls t, therefore be to

decide on the courtis f\1Uc..ti'J:l3} J'(j; ct1'";!'n;:l.sH i;.!;...:.:.'8 wIJ';·:.c1 ::>e dc.nger of endless

.... -
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unprofitable discussion on every 3rticle. i~ter a general discussion, a working
\

party could be set up to formulate the essential preliminar,r"questiuns relating
,

to such matters as the functions of the court. To that extent he supported the

Egyptian representative1s proposal.

82. Mr. LIANG, Secretary to the COiJmittee, hoped to clear up possible

misconceptions by pointing out'that the question of the establishment of an inter­

nationcl criminal court was entirely different from the question of drafting a

statute for such a court. The articles in the pre)~~nary drafts of a statute

bore no relation to the question of the establishment of the court. On the other

hind, all the annexes to the Secretary-General's memorandum were mutually ey.clusive;

wherefore it h~d first to be decided how an international criminal court was to be

established; after that preliminary ques~ion had been settled, the relevant annex

would be chosen as a basis of discussion~

8.3 • ?-Ir. de L\CHARRI~RE (france) said that, al~hough in entire agreement

'with the view that something concrete should be ac~ieved as quickly as 'possible,

he felt that mistrust of general ideas should not be pushed to the point of being

afraid to define the Committee's intentions before framing ~ text.

84. So far as the actual drafting was concerned s ~T~le the Committee had, it

was true, a draft statute before it, it mi£~t very well have other ideas. It

could not bind itself to a single text. It was in fact not clear why one partic.ular

text should be adopted in preference to another. Furthermore, were 'that method

adopted, there would be a risk of the Committee being obliged to go over th~ same

ground again and ngain. For example, it was possible, ~o bring all the other

ar'~';'clus into the discussion on articles I and the sa~e situation would arise in

the case of article 2. He was very much afraid that the Committee would be

unable to investigate in a rat:,olk'\l manner the question of how many judges Should

con~titute the court until it mew what would be expected of the court; there wezoe

many tasks that might be entrusted to it. vlhy th~n should the Col!lI:li.ttee not

'begin by asking itself a few specific q~8s~ions? ~~y should it not seek to

determine what pel'sons the court would be called upon to try, how the accused

...
~

~
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should be brought to judgment, whether there should be a pUblic prosecutor and a

court of pr~lim1nar,y investigction and so On? It was to be noted that the

memorandum before the Committee, which he would add, was m excellent one, had

not made any suggestions with regard to the proce~ure of investigation.

85. There were therefore, various difficulties with regard to which it was

indispensable to come to some decisio~ before beginning the discussion, otherwise

the debate might wen prove inter.:ni.nable,

86. The wrious questions .would need to be arranged in some order or other, 80 al

to avoid the unwieep~ocedureofdiscussing organization before the question of

jurisdiction-

87. The CHAIRMAN suggested that a vote be taken upon the Egyptian represen-

tative t s ploposal.

88· Mr. ROBINSON (Israel) 'speaking to a point of order, proposed that the

vote be deferred until the tollowing meeting, in order to give delegations time

to reflect on the various suggestions made.

89. V~. A1~DO (Brazil) supported the Israeli representative's proposal.

90, MI-. ROLING (Netherlands) said that although his Government ha.d not yet

had the opportunity to stUdy the Secretary-General' s memorandum, pro~rly, it

wished to l1lllkes. general statement of its point of view on the Committeefs task.

In his opinion, the fundamental questions that would require settl~ment would

arise' from the g,eneral., statem~nts expressing the views ot the governments whose

representatives formed th~ Committee, and he therefore thought that a working. .

party should not be set up until all g~neral stateoents of views had been made, or

<It least until Monday, 6 August. He thus formally proposed an amendmel'\t to the

Egyptian representative's proposal, to the effect that a working party should not
. .

be set up until all members of the Committee had expressed the general views ot

the.ir respective governments, or until Monday, 6 AUgust.

.~

~
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91. Replyins to an observation by Mr, MAK'l'OS (United States of America),

the CHAIRMAN said that no tom of resolution was requi~~d to enable any member

of the Committee to make a general statement whenever he wiahe1 to.

92. He put to the vote the Israeli representative's proposal, that the vote on

the Egyptian proposal be de!err~d until the following meeting.

The Israeli proposal was rejected by 6 votes to 5.

93. The CHAIRMA~l put to thu vote the NetherlandE. amendment to the Egyptian

propG\s"l.l.

The Netherlands amendment. t~ the Egyptian proposal was rejected by S vote!

to 4.

94. The CI-L'lIRMAN P'.1.t. tn the vot.e the Egyptian proposal that a working group

be set up to fomulate methods ot work.

The E&Y,Etian pr~posal W,s rejected by 7 votes to 6.

2. ElECTION OF OFFICERS (i'Oc~m 1 of the agenda)

-
9S (I The CHAIRMAN called tor nominations for the offioe of first Vice-

Chairman.

96. Sir Frank SOSKICE (United Kingdom) nominated Mr. Munir (Pakistan).

97. MOSTAFA Bey (Egypt) I Mr. MAKTOS (United States ot AlJerica) and

Mr. TrlRAZI (Syria) supported the nomination.

Mr. Munir (Pakistan) was unanimousLy elected first Vice-ehairnan.

98. The CHAIRMAN called for nominations tor the office ot second Vice-

Chairman.

99" Mr. MAKTOS (United States of America) nominated }tir. AID..ado (Brazil)

1'-:':' the office of second V.i.ctl-ehai1"lIlal!-

t
~.

lJ*-
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100. Sir Frank SOSKlCE (United l\.ingdom) seconded the nomination.

!-ir. Amado (Brazil) was unanimouslY elected l!IecC?nd Vice-Qhainnan.

101; The CHAI~N called for nominations for,the office of, Rapporteur.

-102. 'Mre ROBIN30N (Israel) nominated )ire S8rensen (Denmark) for the office

of Rapporteur.

103. Mr. ROLIr~G (Netherlancls) seconcled the ft_nation.

Mr. S6rensen (Denmark) was unanimously elected Rapporteur.

The meeting rose at 1.10 p.m.
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