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~ .
CONSIDERATION OF THE DRP.Fl' REPO~ OF TilE COMMITTEE (~lorking Paper No. 1)

The Ca~Ifu~JU~ requested the Committee to take up the provisional text

of its draft report (A/AC.65/L.J2.).. He congl'atulated the Secretariat on the

speed with which the draft report had been reproduced and circulated to the

members of the Committee.

Mr. ROLING (Netherlands), Ra1,)porteur, introduced the Committee I s draft

report. He apologized to' the French-speaking and Spanish-speaking delegations

for his inability through lack of time to ~bmit versions in those languages.

He also apologized for any mistakes or omissions in the ~aft report due to the

haste in which it had been prepared. Be asked members to speak to him .directly

about any drafting changes ~.,hich they ~7ishl!d to make, rather tha.n move these

in committee. He had intended to inolud~ tu tlle' ~eport notes referring to the

summary records of the meetings where the various aspects of the subject had

been disc\lssed. Unfortunately he had not had the time to do that reference

workj but., if the Committee thought it would be useful, he was re&dy to undertake

it. The draft report was based on the same plan as the 1951 Committee'S report

in order to facilitate comparison be~7een the work done by the ~10 Committees.

,
The Cl!AIRMMJ congratulated the Rapporteur on the way in which he had

carried out his work. In order to consider the draft report as qUickly as

possible, it would. be advisable for members of the Committee to indicate which

parts of th~ report, they wished to have changed, Only comments on substantive

points would be discussed by the Committee.

Mr. ROBINSON (Israel) fe,lt tha.t the already substantial worlt .of the

RapporteUl' should not be increased by asking him to include in the report notes

referring to the summary records of the meetings. The Secretariat could be asked

to compile a document similar to that l'1hich i',t had prepared for the 1951 Cqmmittee

. (A!AC.48/4/Adds·. 1 and 2), lV'hich referred to the summo.ry record e of the meetings at

which each article of the draft statute had ~een discuosed.
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Mr. LIU {Secrete.ria"~ said that he would be preparri to tollow the

Israel representative's suggestion, but pointed cut that So reference list like

the one preps.red by the Secretariat for the 1951 Committee 4id not seem to be

very useful for the 1953 Committee, 8S. the report ws relatively short.

Mr. VAI.J.AT (United Kingdom) ~ked that, ae he bad not participated

1n the Geneva Comm1~tee's discussions, he had found the summary rcc~d

reference list which the Secretariat bad prepared in 1951 very useful.

The CBAIBMAN thought that 'the Secretar'iat should also prepare a

reference l1et referring to the summe.:ry records of the me,ting~ where each item.

of the Committee's ~nda had been considered.

Mr. VALL.l'LT (United Kingdom) thought that both 11s'\:;s would be very

useful.

Mr. ROBmSON (Israel) felt that the Secre'liariat could very well

prepare one reference list referring to the summary records dealing with each

item on the agenda, each article of the draft sta.tute and each point considered.

Mr. HOLING (Netherlands), Rapporteur, .considered the suggestion

excellent. If' the Committee approved it, it 'Would be ment:!.oned in the report.

Mr. LOOMES (Australia) thought that the Israel rePresentative's

suggestion to prepare, along the lines indicated, So reference d.oeument separate

from the report had some advsntages , but that the document should be annexed

to the report.

The CIL\IRMAN asked the Rapporteur, the Israel representative and the

secret~y of the Committee to confer on the best form of referance list.

\

\...
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Mr. It1ERIB (France) endorsed the congratulations addressed to the

Rapporteur, who' had c.oue important and excellen't ,work. He asked th~ ~apporteur,

however, to clarifY two points. The first poin't concerned appellate

jurisdiction, the discussion of Which had been sOD1Wbat extemporaneous. At the

moment it appeared that the main question nad been net eo much whether the

court should have appellate jurisdiction - far less ~assat1on Jurisdiction,

which waa unknown in manY judicial systems - as Whether the court should be

able to rule on prel1Jn1nery po='.nts 'of international 1aw raised in ne.tional
, .

courts. It would therefore be s':Jrric1ent to provide that the interna.tional

criminal court could express an op1nion on ~ poj~t of ~ntern~tional law

disputed in a national court. It was out of the questlon to raise the whole

matter again, but the report could indicate that the r~al problem of appellate

jurisdiction had not been broached, and thus leave it open for consideration.
I

The second and ~re delicate point cn which he desired clarification was

raised by paragraph 17 of the flreft report dealing with the drafting of
alternative texts. The Committee had decided on the method ot establishing the

court. Hence the alternative tex-ts mainly concerned the relations to be

established between the court and the United Nations. The report did not
indicate clearly enough that the two questions were interdependent. The draft

statute prepared by the 1951 Committee had the meri~ of containing only one

te,,"t. The statute Bu'Jmitted to the General Assembly by the 1953 Committee

contained alterna.tive texts to be ~:ppl1ed as appropriate. If' the method of

establishing the court was considered to be connected with the relatione

,between the court and the United Nations, it must be recognizod that the 1953

Committee bad decided the first question only, and it must also be asked

Whether the 1953 Ccmmittee was more favourably disposed than the 1951 c~~ttee

to the establishment of relations between the court and the United Nations.

He therefore thought either that the Committee should reach a decision on

the relatione between" the court and 'the United Nations or, if it considered a

vote to be useless. -be'eauae its decidon on the method of establishing the

court implied the choice of altorne.ti'fe texts A of the draft statute which it

had prepared ... that it should say eo in the, report.

.,.....'" .,">
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Mr. !W{TOS (United states of America) thought that a discussion of
the French proposal might take the Committee another week. When the Committee
had voted on the .alternative texts of. the draft s~a.tute, it had not asked
whether the alternative texts referred to any particular method of establishing
the court. A numb~r of provisions in the .draft statute applied equally to the
establishment of the court by convention and by a General Assembly rl;solution.
As the Committee had decided on the meth?d of establishing the court, there was
now no point in choosing between the t~o texts proposed f9r some articles of
the draft statute. The report need only mention that the Committee had decided
in favour ef the establishment of.the court by convention. What was necessary
was that :the Sixth Committee should have before it a draft which could be applied
if the court 'tvere to be established by convention; the draft statute prepared by
the 1951 Committee already met that condition.

.. . . .
. Mr. ROLING (Netherla.I1ds), Rapporteur, thought that pa=agraph 61 of the

draft report covered th~ French zepreaenbatdve ts point. He was, nevertheless,
prepared to include the matter mentioned by Mr: Mer1e in paragraph 17.

Mr. ROBINSON (Israel) felt tha.t the wish expressed by the French
representative .could be met by adding, at the end of paragraph 17, "(See also
paragraph 61)" I and by SUbstituting the following words for the lest sentence of
paragraph 17:

"The draft statute is based on the establishment of a court by a
convention concluded under the auspices of' the United Nations. In
order, however, tn indicate anotherpossibility, the Committee decided
to present, where appropriate, alterno.tive texts applicable in the
event of the court's establishment by a resol~t1on of the General
Assembly."

Mr. DAUTRICOURT (Belgium) supported the French pro,posal, which ottered
a clear and simple solution to the p;rob1em. He proposed that the toll~Tf'..ng words
should be added to the relevant portion of section E of Chapter Ill: "The court
3hould have organic and functional. t~es with the U~1ted Nations".

~.

....t?tifr"itH#iMttsa2; ,,:,WMi:#&e'...w4fiae. Hi~.:.c~2 _'~'-"
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Mr. WANG (China)' was not prepared to support that proposal, which he

said reopened the .whole question. ~e ,Committee had,. vcted in favour of

estabiish1ng th~ court by con~ention, but, tha.t did not mean that the court should

have no link at all with the United Nations.

Mr. LOOMES (Australia) agreed "rith the Chinese representative, and asked

what organie and functional links vere propoced and how far they were to 'be

established. The draft statute drawn up by the Conmittee in 1951 provided for

liaison with the United Nations, and until he Imew exactly what ties between the

court and the Organizatiol1 the Belgian representative had in mind, he could not

support the Belgian proposal.
, .

Mr. MENDEZ (Phi1ippip.es) said the.'" GuDeral Assembly resolution 687(VII)

and the manda.te given to the 1953 Committee by that resolution appeared in any

case to imply that ties would exist between the court and the United Nations.

However, the report might mention without further detail that the Committee felt

it desirable that ties should be established between the court and the United
w... , .- --,-.

Mr. MERLE (France) r:referred to leave well alone; the Belgian

amendment we::lt farther than the French proposal, which was not intended to open

up a problem already resolved, but only tp dispel the ambiguity remaining in the

sentence. The Israel proposal 'faS perfectly satisfactory in that respect.

Mr. ROLmG (Netherlands), speaking as Netherlands representative,

associated himself with the statementa of the representatives of China, Australia

and France. The amendment put forward by the Belgian representative would not,

he thought, be very helpful.

Mr. DAUTRICOURT (Belgium) said that he would be satisfied if it were

made clear that the Commi~te~'a preference for the method of a convention implied

the creation, under United Nations auspices, of a court which would nevertheless

not be organically attached to the United Nations. It would be useful to maJte

that point qUite clear.



_ .. 1.2.
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The CHAIRMAN thought that whoever read the report would have no doubt
about the opinion ot the Committee regarding the relations which should exist
between the International Criminal Court and the United Natione. There were no. . .grounds for attempting to sum up that opinion in a single very general sentence.
The Israel proposal had the advantago of being dear and ot avoiding all
possibility of misinterpretation.

Mr. DAUTRICOuRT (Belgium) withdrew his proposal.

ltJr. MA..T{TOS (United. StateD of America) said tha.t the sentence in
question gave the impression t~at the Committee's discussions had been ba.sed on
the assumption that the court would be established by convention. That had not
been so in tact. The Committee had not voted in favour of the creation of the
court by convention until it had finished eXamining the draft statute, which,did not require any particular method of cstablishment~

The United States delegation had, on instructions from its Government,
voted against the establishment of the court by convention; it was therefore
not in a position to discuss how effect should be given to this method of
creation. If the Committee intanded to do so, his delegation would be unable
to take part in the discussion without first referring to its Government.

He pointed out that both alternatives"of article 7 and of article 11 ot
the draft statute were equally applicable to a court set up under a G~neral
Assembly resolution and to on~ set up by convention.

It wea essential, therefore, to make clear that the Committee had not
decided from the start to stUdy only the practical problems ot creating a court
by convention.

The CHAIIW'..AN obaerved that it was only necessary to read the' summary
records to realize that the method of setting up the court bad been decided
after the draft statute had been revised.

The wnendment to. the draft report (Working Paper No. 1) Foposed by the
Israel repreBenta~ivewas adopted by 10 votes to none, with 3 ebstentions.
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Mr. "TANG (Chine.) proposed that :1n the last senten~e of para.graph 17

of the draft report, the words after "if.lternatiN1al criminal court" should be

replaced by the words "set up by 13. General Assembly resolution".

1.fr. ROBINSON (Israel) thought that in drafting that sentence the

Ro,pporteur had not been thinking only of the method of setting up the court.

Mr. R~LING (Netherlands), P.apporteur I said that the text referred to

the relations which 1'1ere to exist between the International Crimj.nal Court and

the United Nations. The opinion emerging tram the Committee's discuss~ons had

been that those relations cotQd be close whatever method were-adopted for the

creation of the' C01'l:'t. He could not, therefore, accept the Chinese amendment.

Mr. IOOMES (Australia) agreed. He had never doubt~d tha.t the

"distinction between the alternatives was based on the degree of closeness of the

relations which were to be established between the court and the United Nations,

and not on the choice of a m~thod of setting it up.

Ml'. l'fANG (China) did not press his proposal. He remarked, however,

that when the vote on the retention of the tllternatives bad been taken, he had

imagitled that those texts reflected the two dift~~:rent methods of setting up the

court.

Mr. MENDEZ (Philippines) associated himself v11th the congratulations

addressed to the Rapporteur. He also praised th~ Secretariat for the despatch

with which the report had been completed. ~'he Rapporteur had produced a very. ,

objective report which faithfully reflected the sense ot the Committee on the

various principles discussed. He Buggested that, in keeping with wha.t had'

actually happened, the proposals reter~ed to in paragraphs 66, 70, 104, 116, "125

and 129 should be attributed to his delegation. It had also been a Philippine'

suggestion that the idea of assessors should be mentioned in the report in
"

connexion with ·the reference to trial by jury, and he would like that fact stated.

Re had moved that personal safety should be mentioned as o~e of the rights of the

accused and he suggested that that point should be referred to, toX' voile there
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was no problem in that respect in dOJrCstic jurisdiction, there could well be in

international criminal eases and ~he report ought to ahow that the COIIIDittee had
. '

not overlooked it.

Moreover, in order to spare the f'eelings ot those States which were

particularly sensitive about sovereignty, the words. "those duties transcended even
, .

obligations to the. national State" in paragraph 19 should ,be replaced by the words

"those duties transcended even certain obligations •••", In the next senten~e. the

words "implementing the ••• judgments" did not quite aec1.\!'atelJr represent the

General Assembly's view regard1Dg the ~erg judgments j he hope~ tb&.t the

Rapporteur would' f'ind a more suitable tel'ID then "implementing". In paragraph 119

the words "wa.s unable to testify" should be replaced by the words "was not obliged

to test~f'y", because lIunabl e" suggcs~ed some sort of' physical impediment rather

than a rule in some legal systems.

The report should express the Committee's wish that the competence of' the

Court should be recognized by the greatest 'Possible number ot States. Indeed, the

prevention of' crimes at international, law.dire~tly aff'ected public order and

security in every country of' the world, unlike civil disputes which concerned onlJr

the parties.

'Mr. ROLING (Netherlands), Rapporteur, said that he was prepared to
introduce into the report ,the changes and p~iculars requested by the Philippines

representative.

Mr. VAI:LAT (United Kingdom) said that he had submitted several

amendments to the Rapporteur." In particular he proposed that at the end. of

pal'agraph :J.42, the wora "po~si'l?l~" be replac~'d by .the word ";practicable". The

last sentence of the r~ort (paragraph 144) woula. ref'lect the ,Committee's views
" .- ...

more accurately if' it read: "The. moment had come tor the General Assemoly to

decide What, if' any, further steps should pe, taken towards the establishment ot

an international criminal court".

Mr. ROLING (Netherlands), Rapporteur, accepted the proposals of' the

United Kingd.om representative.
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.
Mr. f-IAURTUA (Peru) said that he had been impressed. by the comments ot

the Philippines representa.tive; he thought that the report should specifically

mention important statements' and pO~lerf'ul arguments which had considerably
" .

influenced the decisions of the Committee even though not formally submitted as

moti~ns or amendments. The question was one of equal treat~nt. In that

mntter he would rely on the Rapporteur,

Mr. ROBINSON (Israel) thought tha~ the details requested by the

Philippines ana. Peru representatives fell, outside the usual scope of reports and

that their introduction ~o~d involve considerable "Jork and delay the final
;. .

publication of ,the report. The summary records contained all the necessary

details •

. ~. WANG' (China) trade two comments on paragra.phs 27 and 28. The words

"other Members" in line 7 of paragraph 27 seemed to him to introduce a conception

opposed to the views expressed at the beginning of the paragraph. In reality

there was no conflict of opinion but t~.,o distinct subjects. It would be all to

t he good if that part of paragraph '27 I from the words in question to the end j Wel"e:

to be inserted into another passage of the report l especially because the

beginning of pe..ragraph 28 ought to' 'come immediately after the first part of "

paragraph 27 I a.s th:)re was an obvious link between the t~.,o texts. If the words

"some Members" were used in the first sentence of paragraph 27, they should be used

et.gain '~n the first sen~e~ce of' paragrat* 28 in place of the words !'many Members" ,

which implied a difference in the relative numerical strength 91' the two grOt~S

of members.

Mr. ROLING (Netherlands), RnpPol"teur, recognized the soundness of

Mr. WANG' s comments, and stated that he would correct the report accordingly.

ltT.r. GARCIA OW'O (Argentina) also congratulated the Rapporteur and' the

Secretariat. The first comment he had wished to make, concerning paragraph 1~4,

had already been maqe by the Unit~~ Kingdom r.spresentative. He was, moreover,

in favour of d~let1ng sub~paragraph (2) of paragraph 17, as the idea it expressed

seemed to be covered by the neighbouring sub-paragraphs.

i.;
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Mr. ROLING (Netherlands), Rapp'orteur, accepted that suggestion.

Mr. DAUTRICOURT (Belgium) thought that the last sentence of

paragraph 20 was rather brief and seemed to imply imperfect justice. He

'" proposed that it should be replaced by the sentence: "Even if the court were to

have only limited jurisdiction and were to present only the possibility of

recourse it is still necessary for the s~id court to exist" ..

Mr. ROLING (Netherlands), Rapporteur, emphasized that it we.e always

a delicate matter to reproduce accm:ately the views expressed. It was difficult

to decide on the spur ot the moment whether the ""ording proposed by the

Belgian representative accurately l'eflected the views of the members of the

Committee. In any case the word "imperfect" obviously did not refer to

the justice itself but to the operat::i.on of the court. He noted that no principle

was at stake and proposed that l'IIr. DAUTRICOURT should meet him to settle a

suitable form of words.

Mr. DAUTRICOTJRT (Belgium) agreed.

l<Ir. ROBINSON (Israel) suggested the omission of the last sentence

of paragraph 20 of the report.

Mr. MAKTOS (United States of America) thought that it would be more

accurate to replace the word "relation" in the first sentence of paragraph 2:7 by

the word. "conflict"•

Mr. WANG (China) agreed that th~ word "co~lict" would e~ress more

faithfully the-idea which he had emphasized on several occasions.

Mr. ROLING (Netherlands), Rapporteur, said he would make this

alteration.

Mr. BOZOVIC (yugoslavia) joined in praising the Rapporteur and the

Secretariat and pointed out that his approval of the report was subject to the

reservation made in paragraph 15 and would in no way commit his Government to

lisrot:.:::.::.:...,.....,;'~"",;;.~"i.", ... - .."'L"=.","';"''"'~
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Ml,". R6tING (Netherlands) ~ Rapporteur, proposed that the word "appointed"

in art'icle 38, paragraph 4, ot the tor,aft Statute (A/AC.65/L.ll, English text)

be replaced by the word "determined".

!t was so decided•.

The CHAIRtfJAN noted that the ComrJittee had completed lts agenda. He

paid tribtlte to the valuable assistance of the minute-writers and interpreters

and the precision and accuracy of their work, and to the devoted service of the

",hole staff. He thanked the ComInittee tor ach:f.ev1ng results in no way inferior

to those achieved at Geneva in 1951. The Rapporteur deserved a special share

of these congratulations.

Mr. MAURTUA (Peru), supported by the Philippines and United Kingdom

representa.tives, said all the members of the Connnittee would pra.ise the

impartiality, sltill and patience of the Chairman, whose smiling authority had

succeeded, in particUlar, in imparting to ita sense of punctuality. The whole

CoImlli.ttee paid tribute to the work accomplished by the Rapporteur. He himself

joined in praising the members of the Secretariat.

The CHAI~~ thanked the representative ot Peru and the other members

of the Committee.

Mr. ROmTG (Netherlands), Rapporteur, 'u'iehed to express his

satisfaction with the co-operation he had received at all stages, particularly

from the member of the Secretariat appointed to help him draft the report.

The CHAIRMAN declared closed the session of the 1953 committee on

International Criminal Jurisdiction.

~e meeting rose at 12.45 p.m•

. 4/9 p.m.

, ' , ,- .
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