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RE EXAMINNIION CF THE DRAFT STATUTE. PREPARED BY THE 1951 COMMITTEE ON INTERNATIONAL

CRIMINAL JURISDICTION (a/2136, A/AC 65/L. 9 and A/AC 65/1. 10) (coneluded)

Article naragreph 1 (alternative &)

Mr. MAXTOS (United Stetes of America) proposed thet the words
"parties to the present Statute” slhould be replaccd by "which bave conferred
Jurisdiction upon the Court".

Mr. VALLAT (United Kingdem) asked for a vote. Some members fslt
that a point of substence was involved in the proposed amendment.

Mr. MERLE (France) agreed. The point was whether rights and -
obligations under the statute should be confined to States which acceded to
the statute or to States which conferred jurisdiction upon the court. It
mignt be decided that rights and obligations under some articles of the
statute .should be restricted to the former and under other articles to the
latter.

The CHATRMAN felt that the purpose of ihe United States amendment was
merely to ensure uniformity of style throughout the draﬁt statute. .

‘Mr. ROLING (Netherlands) observed thet scme States might acuede to
the statute but might not agree to confer jJurisdiction upon the court. The
question was whether they should have any voice in the court's affairs. In
8o far as article 7 was concerned, he supported the United States proposal.

Mr. MERLE (France) said thet the Netherlands representative had
stated the problem clearly. He, too, would vote in favour of the Uaited States
smendment to article 7.. ' ’

Mr. BOZOVIC (Yugoslavia) objected to the amendment. The polnt was
 whether the proposed court should be a real international criminal court or ome
in name only. He felt that it should be a real court and would therefore vote
egalnst the amendment.
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The CHAIRMAN put the United States amendment to the vote.
Ihe United States amendment was adopted by 3 votes to 2, with 5 sbstentions,

Article 1, garaggagh il galternative B!

The CHAIRMAN observed that the United States had proposed that the
words "shall have accepted the Jurisdiction of" should be replaced by "have
conferred Jurisdiction upon", ‘

The United States amendment was adopted by 3 votes to none, with
8 abstentions, ‘

Article 8, paregraph 2 (alternative A)

The CHAIRMAN observed that the United States had proposed that the
words "parties to the present Statute" should be replaced by "which have
conferred Jurisdiction upon the Court" ir paragraph 2.

The United States amendment was edopted by 4 votes to 2,'with 5 sbstentions,

Article 8, paragreph 2 (alternative B)

Mr. ROLING (Netherlands) suggested thet the worde "Alternative B" shoulc
be ingserted after "Article 7" in paragraph 2 of alternative B, The same
insertion shéuld be made in other articles, wherever appliéable.

It was so decided,

Article 2 ialternative Az

The CHAIRMAN observed thet the United States representative had propose?
that the worde "parties to the present Statute" should be replaced by "which have
conferred jurisdiction upon the Court",

The United States amendment was adopted by 5 votes to 2, with 6 abstentions.

Article 11, paracraph 1 (alternative A)

.. The CHAIRMAN observed that the United States representative had propose:
that the words "parties to the present Statute” should be replaced by “"which have
conferred jurisdiction upon the Court".

The United States amendment was adopted by 7 votes to 2, with 5 abstentions.
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Article 11, yerapravh 2 (alterpstives A end B) |
Mr, ROLING (Netherlsnds) poirted eut that paragraph 2 was idsntieal

in alternatives A apd B, It should ‘herefore be delsted froca ome of the

drafts, His mwoposal would aleo effect othér articles, vheraver appliocsble,

The Netherlands mrooosel wos adoptoed by 6 votes to nome, with 5 abstertions,

Article 23

. ‘ Tne CHAIRMAN observed thet tho United States rejresentative hed
mroposed that the woard “confer" should be replaced by "have conYerred' end
that the words "and Parcle” should be insertsd immediutely efter "Board of
Clemency",

The United States amendwent wes adopted by £ yotes to none, with 6

abstentions,

Artisle 26, raragrath 3
The CHAIRMAN observed thet the United States rerresentative had
proposed that ths words "may epecify” should be replaced by “have specified”,

The United States amendment was adopted by 2 votes to none, with 9

gbstentions,

Articls 27, raragravh 2

The CHAIRMAN observed that the United Statec representative had
mroposed that the word "laws" should be used instead of "rules", The former
hed e broader meening.

_ Mr, MERLE (France) said thet @ French text ehould not be amended,
In French, loig hed & nerrower meening than rdgles,

Mr. GARCIA QLANO (Argentins)obgerved that a chenge corresponding to the

yroposed amsndment should be made in ths Spanish text.

The United States amendme‘nt vag_adopted "bx 5 _votes to nons, with 8

abstentions,
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Articlo 3k

The CHATRMAN poimted out that the vards "mrosecuting attorney™ eppeared
in capital letters in raragraph 1 and in lower case in raregraph 2, The United
Stetes rerresentative had mroposed the use cf capitel letters jin both paregrarhs,

The United States arendment vas aderted by 4 votes to 2, witb 1 abetentions,

Article 37 »
4 D
The CHAIRMAN obeéerved thgt‘ ths United States representative had roposeqd
the deletion of the words ™over the eccused” apd the replacement of "ig" by
"bes bsen",

The United States amendmants were adonfﬂd by 5 votes to rone, vwith 8
.—_'—'—'_-—_.__—___ . -
ebstentions, .

Artlele 38, paragrath 3 |
‘The CHAIRMAN observed that the United States remrasentative had
Rroposed that the words "the oath" should be replaced by "an oath",

Tae United Stutes emendment was adopted by 7 votes to none, with 9
abstontions,

Articls 42

" The CEAIRMAN cbserved that thé Unife¢ States remssentative had
rroposed the use of "authority" insteed of "powers" or "power" both in the
heading and 'in the text. of the article,

Mr. MERLE (France) said that the French text should remain unchanged,
Mr, GARCIA OLANO (Argentina) ‘seid the Spenish text should elso remain

unchanged,, ‘ - o :
Ihe United States amendment wee sdomted by 3 votes to 2 with 7 abstentions.
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Mr, MENDEZ (Philippines) proposad the deletion of the word "require”
* immediately before "mroduction”, insertion of the word "the" in ite rlace,
insertion of ths word "to" befors "rule" and alsc befere "maintain”,
The Philippine amsndments were édcgged‘bx 6 votes to nove, with T ebstentionms,

Article 36. peramarh 1

. The CHAIRMAN cbserved that the warde "of the Stats in which the crime
1s alleged to have been committed” had inedveriently been cmitted, They should
be inserted before "end as far as possible®, A proposel to thet effect had
boen made by the United Steites ropresentative,

Ihe United States amendment wes adnpted by 14 votes to none, with 1

abstention,

Article 52

Mr, RULING (Netherlands) proposed the additicn of the words "and
Farole" in the heading,

T It wes so Cecided,

Mr ROLING (Netherlands) proposed that peregremh 1 of alternative A
should be amended to reed: "The Siamtes which have conferred jurisdiction upon
the Court shall, at the meetings eand in the manner mrovided in Artiele 11,
elect a Board of Clemency and-Perole coneisting of Tive persons",

The Netherlands mroposal wes adopted by O votes to nome, with 7 ebstentions,

Mr. RULING (Netherlends) yroposed that perserath 1 of altermative B
should be emended to read: '"The States referred to in article 7 (Alternative B)
shall désignate e Board of Clemency and Parole”, -
Ihe Netherlands yroposal was edopted by 7 votes to none, with 6 sbstentions,

Mr, ROLING (Netherlands) Froposed that paragrarh 2 of article 27
should become raragraph 4 cf erticle 25,

The Netherlends pronosel was adopted by 7 votes to none, with 6 abstentions,
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Article 50 ,
Mr. MENDEZ (Philippines) proposed thet the title of article 50
(A/AC.65/L.10) should be amended to read "Doublé Jeopardy"..
The Philippine proposal was adopted by 5 votes to none, with 8 abstentions,

Mr. MERLE (France) suggested that the French title’éhbuld be amended
to read Autoritd de la chose jugée. g T

It was so agreed. v

Msrs PEREZ-PEROZO (Venezuela) agreed with the French representative's
interpretation of the title, which was reflected in the Spanish version.

The CHAIRMAN stressed that the titles of articles were included merely
for the sake of guidance and vere not authoritative.,

*

Artiele 36

Mr. LOOMES (Australia) suggested that the words "or States" should be
inserted after the words "of the State" in article 36,

The Australian amendment was adopted by 7 votes to nire, with 6 abstentions.

The CHAIRMAN recalled that the Israel: representative had enquired vhat
version of the draft statute was to be autkentic, and hed also raised the question
of thew}anguage or languages of the court,

‘ Mrs ROLING (Netherlands) remarked that the Israel representative had
sﬁggested thet the question of theoffic&ailﬂngugges of the statute should be
mentioned in the Committee's report and thet thelanéuagas of the court would be
the subject of future discussion, The point might be decided by the court, which

would adopt its owm rules., There was therefore no need for a decision by the
Committee at the moment, . , ‘
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Mr. MAKTOS (United States of America) proposed the addition of the
following pessege to the text of the Israel proposal adcpted at the morning
meeting: "The court shell come into existence upon approval of the statute of
the court by the Gereral Assembly and upon conferment of jurisdietion upon
the court by not less than ..., States."

Mr. MARMOR (Isreecl) said the United States proposal involved two new
propositions which should be considered separately. It involved, firstly, the
court's esteblishment by the approval of the G: :::-1 Assembly, and, secondly,
its coming into existence upon the conferment oi [risdiction by e certain numbe
of States. The first of the two procedures amounted to establishment of the
court by the Assembly. However, the Coumittee had already disposed of that
method by adopting the Israel proposal at the morning meeting (A/AC.65/SR.21).

The CHAIRMAN pointed out that all the Cormittee's decisions were
t.enta.tive\

Mr. WANG (China) proposed the insertion of the following phrase in
the United States’proposal: “when ... States shall have ratified the statute
of the court dravn up by the international diplomatic conference" after the
words "come into existence”.

Mr. MAKTOS (United States of America) explained that his proposal
referred to the draft statute which would be submitted to the Generel Assembly '
and which might be ennexed to a General Assembly resolution. If such &
resolution materialized, the General Assembly would have to approve the draft
statute before any international diplometic conference could be convened.
Member States would thus have the oppoftunity ol stiowing thelr attitude to
the proposed court by their votes on the resolu': .. - If a conference of ten
or fifteen States was sufficient to deal with the metter there wes no neced for
ell the work already undsrtaten by the United Nations. He accepted the
Chinese amendment. -

. Mr. VANG (China) pointed out that his smendment referred to the
statule emerging from the internationsl diplomatic conference end not to the
text vhich might be annexed to a General Assembly resolution.

S Ly N A T o 2 I e REETE R . PO
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Mr. MERLE (France), supported.by Mr. GARCIA OLANO (Argentine), stated
that the United States proposal would invelidate the Committee's decision on
the Israel proposed. . .

Mr. ROLING (Netherlands) said that the United Nations functions
mentioned in the draft statute would necessarily require the approval of the
General Assembly before they could be exercigsed. The epproval of the General
Assembly was therefore implicit and need not be relerred to in e formal statement.

The CHAIRMAN observed that, as the United States proposal was submitted
as an addition to the Israel propesal, there was no conflict between them. The
former was therefore in order.

Mr. GARCIA OIANO (Argentine) felt that since the United States proposal
- would in effect supplant the Israel proposal he would vote against it.

Mr. PEREZ-PER0OZ0O (Venezuela) agresd with the Argentine rerresentative.
If the two conditions in the United States proposal were met, thers would be no

point in convening e conference to establish the court as the latter would already
exist.

Mr. MARMOR (Israel) pointed out the difference between the adopted Isragel

proposal and the United Steates proposel now before the Committee. In the light of
the discussions in the Committee on the methods of esteblishing the court, the
United States proposal aiming at the court's establishment by the General Assembly
was in contradiction to the adopted Isracl proposal. The relationship between the
court and the United Nations had been outlined in the Israel Working Paper

(A/AC.65/L.4/Rev.1), which hardly implied the procedure indicated in the United
States proposal.

Mr. VALIAT (United Kingdom) felt that the stipulation that approval by tte
Generel Assembly should be required was contrary to the trend of the Israel proposal,
although it miaht possibly be included at some later stege. In eny case, action
by the General iesembly was not technically necessary unless certzin functions were
ascribed to the rited Nations under the statute. Moreover'there was a

considerable difference between accepting certain functions shd approvihg the
statute.

Mr. MERIE (France) requested a separate vote on the two conditions
stipuleted in the United States broposal.
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Mre MAXTOS (United States of America) pointed out to the Argentine and
United Kingdom representatives that the United Nations would be within its righté
in jwposing conditions for the convening of a diplomatic conference under its ‘
susgpices; - such conditions did not prevent any States from convening a confercnce
unrclaeted to the United llations. The guestion whether or not United Netions
approval of the statute of the ccurt was technically necessary was 1rre1evant,
gpproval by sixty States was desirable: The Committee should meke provision for
General, Assembly approval, not merely of the functions of the court, but of its
statute, ‘ .

After accepting an amendment proposed by Mr. Weng, be proposed three

recommendations to be made to the General Assembly in the Committeets report.

The CHAIRMAY put the threc recommendeations to the vote. .
. The proposal to recommend to the General Assembly: "The Court shall come

into existence when X States shall heve conferred Jurisdietion upen it" was
.-adopted: by 6 votes to 1, with 8 abstentions.

Mre VALIAT (United Kingdom) felt that the views of the Committee on the
second of the three recommendations would be better conveyed by an account of the
.discussion of that recomendation in the Cowmitteets report than by a vote.

The proposal to recommend to the General Assembly: “The Court shall come
into existence whon the United Nations shall have approved the Statute of the Court
dravn up by the International Diplbhetic Cenference" was‘reﬁgcted bx‘il votes to 3,
with 1 abstention, B , ‘. _
The proposal to recommerd to the Geveral Aééembly: "The Court skall come
into existence when X States. éhall bave ratified the Statute of the Court drawn up
by the Internmational Diploma*ic Conference wag adopted by 5 votes to 4, with
6 abstentions, ‘

¥

Article 53

Mr. DAUTRICOURT (Belgium) pointed out that article 50 provided that the
Judgment should be final and without cppeal; as the Committee had decided, by a
narrow majority, to omit article 53 from the ctatute, the fate of an accused would
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depend upon the Board of Clemency and Parole even if a new fact hed been
discovered of such a nature as to be a decisive factor. He had discusgsed the
'question with the Netherlaends representative, who opposed the inclusion of
article 53 on the grounds thet to do so would invite political pressure upon the
court for revision, and that article 53 stipulated no time limit for review.
He felt, however, that political pressure would be directed to securing clemency
rather than revision, and article 53 could be amended to stipulate a time limit.

Furthermore, revision was a right, end only a judicial organ could give a
ruling on a right. The Committee had shown itself keenly concerned with the
rights 'of the accused, and would be harming those rights if it feiled to provide
for revision.

Had he not been taken unawares by the vote at the previous meeting to omit
article 53, he would have proposed that paragraph 1 should be amended to read:
"An accused, within ten years after the commission of the crime for which he has
been convicted, may apply to the Court for revision of the Judgment."

If the Committee decided to reconsider the inclusion of article 55 he would -
also propose that the word "Court" in parsgraphs 2 and 3 should be replaced by the
words “"Committing Chember".

Mr. ROLING (Netherla.nds) pointed out that polifica.l conditions could
chenge very quickly, and that eny proceedings to secure a revision would be 4
eubjected to political bargaining. Crimes of the type which the court would try
were complex, and evidence end arguments for revision of sentences would alweys be
forthecoming. A situation in which good international relations came to depend
on the decision of the court in respect of the revision of a Judgment would expose
the court to a high degree of political pPressure and might prejudice the
development and standing of the court in its difficult early years. 'I'he Comittee
hed provided for e Board of Clemency and Parole which would not interfere with
Justice but wl?.ch would be open to guidance on the grounds of politicsl expediency.
He disagreed with the Belgian representative's view that political pressure would
be exerted only on the Board of Clemency and Parole if provision for revision was
made; Germany and Japan desired the reversal of the sentences imposed on some of
their nationals who had committed war crimes.
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Mr. MENDEZ (Philippines) said it was e fundamental error to confuse. .
clemency with revision. To.eliminate revision went egainst the presumption of
the imnnocence of an accused until found guilty; revision was &n eéaential feature

" of all natlonal legal systemse

Mre PEREZ-PEROZO (Venczuela) agreed with the Philippine representative,
and urged that, Justice being one and indivisible, international legislation must
include provision for revision s&s national -legislations did, The‘provisions of
srticle 53, psragraph 2 (a) and (b) provided adequate guarantees against the sbuse
of the procedure,

The Committee decided by 8 votes. to 1, with 5 abstentions, to restore an
article equivalent to article 53,

After some discussion concerning the irclusion of & time limit in
paragraph 1, in vhich Mr. MENDEZ (Philippines), Mre. LOOMES (Australie),
Mre MAKTOS (United States of Awerica) and Mr., DAUTRICOURT (Belgium) took part,
o MENDEZ (Philippines) proposed that paragreph 1 of article 53 ofvthe.1951
draft statute should be maintained unchanged,

The_proposal vas adopted by 7 votes to 3, with L abstentions.

Mr. LOOMES (Australia), supported by Mr. MENDEZ (Philippines), agreed
with the propoeal of the Belgiah representative that the word "Court" in the first
sentence of paragraph 2 should be amended to read: "Committing Chamber"; thus
any request for revision would, in accordance with paragraph 1, be addressed to
the court, but it would be for fhe Committing Chamber to satisfy itself that a
new fact had been discovered of such a nature as to be a decisive factor,

The CHAIRMAN and Mr, MAKTOS (United States of Amsrica) felt thet the’
court, which had tried the case, was the appropriate body to decide whether an
epplication should be entertained,

Mr. MAURTUA (Peru) considered that the Ccmmitting Chamber!s function was
only to examine the evidence offered in support of the complaint; 1t was for the
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court to decide whether or not thet evidence was subetantiated, Similerly, &
decision to review was a matter for the court,

The Belgien proposal that "Court" should be repleced by "Committing Chamber"
in the first sentence of paragraph 2 vas not edopted, L votee being cast in favour
and b against, with 6 abstentions.

Mre MENDEZ (Philippines), supported by Mr. GARCIA OLANO (Argentinz),
proposed that the words "or evidence" should be 1neerted after the word "fact"
in paragraph 2 (a).

Mro ROLING (Netherlands) pointed out that the use of the word "fact”
alone followed the terminology of the Statute of the Internaticaal Court of
' Justice, and hence should not be altered without etrong reasons,

Supported by the Chairman, he maintained that a fact was discovered th;ough
evidence;, the two expressions were not separate, but related and mutually
dependents A judge could only discover a fact through evidence. .

The Philivpine propossl was rejected 7 votes to 1, with 5 absten ionse

Mr. DAUTRICOURT (Belgium), in view of the rejection of his emendment
to paragraph 2, withdrev a similar cmendment to paragraph De
A proposal by the Chairman that article 53 ag contained in the 1951 draft

should be retsined in its origiﬂal wordigg_Aas adopted by 8 votes to none, with
6 ebstentions,

The meeting rose 2t 6,0 p.m.

1/9 p.m,
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