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RE-EXAMINMIOR. OF THE DRAFT STA'l'tTl'E;PREPARED BY THE 1951 COMMI'l'l'EE ON INl'ERNATIONAl.

CRIMINAL JURISDICTION (A/21'36, A/Ae .65/L.9 and A/~ .65/L.10) (£,9ncluded)

Article 1, !?a2"!!ejraflh 1 (alternative A)

Mr. MA.'CTCS (United States. of Ame4'j.ca) proposed that the words

"parties to the present Statute" 640uld be replaced by "which have conferred

jurisdict'ion \lllon the Court".

Mr. VfJ.,LAT (t.bited Kinga.cm) aSked for a. vote. Some members fslt

that a point ofeubstance was involved iD the proposed amendment.

Mr. MERLE· (Franc;e) agreed, The polpt was whether rights and .

obligations. under the statute should be co~1ned to States which acceded. to

the statute or' to States which conferred jurisd.1ct1on upon the 'courb . It·

mig,ht be decided that rightQ and obliga.tions under some articles of the

statute.should,be restricted to the former and under other articles to,the

latter.

The CBAIEM/u, felt that the purpose of the United States amendment was

merely to ensure uniformity of style throughout the draft statute.

,. 'Mr. EOLING (Netherlands) observed that some Stat~s might accede to

the st'atute but might not agree to confer jurisdiction upon the court. The

question was whether they should have any voice in the court 1s affairs. In

so- far as article 1 was concerned, he supported the Unit~d States proposal.

. .
'Mr. 14ERLE (France) sa.~d that the Netherlands repres,entfl,tive had

sta.ted the problem clearly. ~(~, too, would vote in f&vour of the United Sta.tes

amendment to article 1 ..

Mr. BOZOVIC (YugOSla.v~a) objected to the amendment. ,The point was

.whether the proposed court should be a real international criminal court or one

in name only. He felt that it should be a real court and would therefore vote

against the amendment. ,

.,
~~~a:t~~~~~~~~,~~.~:·tl _ .•""a'.- 't
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~he CHAIRMAN put the United States amendment to the vote.

The United States amendment was adopted by 3 votes to 2, lIith 5 abstentions.

Article 7. paragraph 1 (alternative !l
The CHAIRMAN observed that the 'United States had proposed that the

words "shall have accepted the jurisdiction of" should be replaced by ''have

conferred jurisdiction upon".

The United States amendment was adgpted bY,J votes to none, with

8 abstentions.

Article 8, paragraph 2 (alternative A)

The CHAIRMAN observed that the United states had proposed that the

words "parties to the present Statute" should be replaced by "which have

conferred Jurisdiction upon the Court" in paragraph 2.

The United States amendment ":ae tldopted by 4 votes to _g,lIith 5 abstentions.

Article 8, paragraph 2 (alternative B).

Mr. R(jLING (Netherlan~s) suggested that the words "Alternative B" shoulc

be inserted after "Article 7" 1n paragraph 2 of alternative B. The same

insertion should be made in other articles, wh~~ever applicable.

It was so decided.

Article 9 (alternative A)

The CHAIRMAN observed that the United States representative had proposec

that the words "parties to the present Statute" should be replaced by "which have

conferred Jurisdiction upon the Court".

The United States amendment was adopted by 5 votes to 2, wi.-th 6 abstenti0Il2.'

Article 11, paragraph 1 (alternative A)

The CHAIRMA."l observed that the UllHed States representative had proposel

that the words "parties to the preaent statute" should be replaced by "which have

conferred jurisdiction upon the Court".

The United States amendment was adopted by 1 votes to 2, with 5 abstent1o~"



Artic!e 11, mr~sr~rP!t1av!JLA flm,.!)
Ml". n'OLING (Netherlands) pointed cut tbat parasrapb 2 we i~ritieal

in altenJativ~s A and. B. It shOUld therefore be deIaWd f'rc:a ODe, of the

drafts. His lU'oposal would a1.eo affect ether articles, vherover appl108b1e.

~e Nethsr'lanS\s ]'J'Sl'92s!;l \."0.8 adsmliacl, ~T..6,;tote8 to DODO, with 5abptentions.

Article gJ

T"ne CHAIllMAN observed that tho United States retresentative h&d

proposed that the word neoDier" 8hould bel'flpla.ced by "have confen>ed" and.

that the Yards "and Parole" should be ineartsd 1DIned1f.j,~ly after "Board t!f
Clemency"•

The United States 8mendtllO~ vas &domed bY'.6 votes to none, With 6

abstentions •

Article 26, pragrn"Ch 3

The CHAIBMAN observed that the United StateI reJr8sentative had

proposed that tho words "may. ll~city" should be replaced by' I.'have sfecif1ecl".

The United States amendment was adopted by 2 votes to none, W1th...2

abstentions.

Article 21, mragram 2

The CHA.IRMAN observed that the United Statea re]r8sentative had'

proposed that the word "laws If should be ueed instead of I'rules". The former

had a broader meaning.

Mr. ME:BLE (France) said that .. French text ~hould not be amended.

In French, lois had a narr~er meaning then r~gles.

Mr. GARCIA OLANO (Argentina) obJervod that a change corresponding to the

propoeed amandmsnt should be made in the Sren1sh text.

The Uni'ted States amendment was adopY!d Ob:! ~ votee to none, with 8
abstentions •



l.rt:!s.~3.!t

The CHAIBMAlI pointed O!lt that the wards "Jroseeut1ng attorIl8Y" appeared
in capital letters in puoasraJh 1 an~ ~n lowr case in ~graJh 2 0 The United ,
States ,representative had proposed the use ef capital letters' in both pn-agraIbs. ,

The Un1t6~. states aa:enclmant wae adoptea_bl 4 votes to 2, with 7 abstentions.

Article 37

- .' , ,The CBAlEMAN observed that tbD UZl1ted StateD relresentative had proposed, .
the d.elet1.on C1f the words "'over tha accused" and the replacement of "ia" b;y
"l't..88 bsen",

The United States 8bandma,!1t~.1Iel:e Qd.o~2..4. by 5 votes to none t
e.'bet.2nt1oD"l.

. ;.
..~ .

'~e CEL~IF.MAN observed that the Uilited Statee reprcssentative had
proposed that the words "the oath" should be replaced by "an oath".

The j1nited States ,amendment'was 8do~~A.by 7 votes to none. witU
abstentions •

Article 42

'!'he CHAIRMAli obserVed that the United st.ate~ re~esentat1ve had
proposecl. the use ot "authority" instead ot "powers" or "power" both in the
heading and 'in the te~ of the article.

Mr. MERLll: (France) l!aid that the French text should re:llAin UI1Changed.

Mr. GARCIA OLANO (Argentina) 'said the Spanish text ehould also remain, ,unchanged.

~,United Sta~~s amend!nent wae "l.40-:*..ed b:'{ 3 votes to ?, With 7 abstentions.
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Mr. MENDEZ (Philippines) }ropos03d the deletion of the 'Word "requ:ire"

, immediately 'before' "prOduction", insertion of tho word "the" in its place,

insertion of the word "to" beforo "rule" and also before "maintain".
'"

The Ph111ppine amendments were e.do.m.~d. by 6 vot~s to D2?e I , vith 1 nbstont1ons.

Articl.e 3§. wagra@ 1

The CIIAIRMAN observod that the 'Words "at the State in which the crime

is alleged to have been comm1tted" had ine.dver':'ently been omitted. They should

be inserted. before "and as far as possible". A p:'oposal to that effect had

been mao.e by th~ United States ra,presentative.

The Uqted Sta~es a.ille~lmnt ,,;as sdl)I!tec. ptl~ votes~ to none, 'With 1

abstention.--- , --

!tticJ.e 52

Hr. R~LI1q(} (Netherlands) proposed the addition of the worde "and

Farole" in the headingo..'

- . It 'WCB BO ~cided.- -
Mr. RauNG (Netherlands) .proposed that pu-sgra:9h 1. of alterna'c1ve A

should be amended to read: "The states which have conferred jurisdiction upon

the Court shall, at the meetings and in the manner provided in Article 11,

elect a Board of Clemency and..·P8:role cone1sting of five persons".

~..!i!~~rlands proposal we::: adgpted bY. 9 votef= to none, with 7 abstentions.

1'J1'. HOLING (Netherlands) proposed that p!ragraIh 1 of alternativo B

should be amended to read: "Tho, States referred to in article 7 (Alternative B)

eh&.1l dee1gnate a Board ot Clemency and Parole".

~ethe:-lands WOEOsal W.I\S adopt9cl bv 7 votes to none, with 6 abstentions.

Mr. HOLING (Nethe:t'lande) proposed that p;lragraPh 2 of article 27

should becane :s:aragraph 4 et a..''''·t1ele 26.

'!'he NetherlaW.s pronoseJ. wae adopted hy 1 votes to none t wi't·h 6 abstentions.

~i'-"1'''''h

r

_',' ';"Jl'" ,IL.'.j.:.. s,.: _',
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~ticle 50

Mr. MENDEZ (Philippines) proposed that the title of article 50
(A/AC.65/L.10) should be amended to'read "Double Jeopardy".

The Philippine proposal was adoFt«:.!.by 5 votes to none. with 8 abstentions.

Mr. lo!ERLE (France) suggested that the French t"1tle'should be amended
to read Autorite de la choee .1~.

It was so agreed. ' ,"

Ml". PEREZ-PEROZO (Venezuela.) agreed with the French represent~tivets
interpretation of the title, which was r.eflected in the S~anish version.

The CHAIRMAN stressed that the titles of articles were included merely
for the sake of guidance and vere not authpr1tative.

Article ~

Mr. LOOMES (Australia) suggested that the words "or States" should be
inserted after the words "of the State" in article 36.

!he Australian amendment was adopted bY; 7 votes..12..Jll..ne, with 6 ab~tentions.

The CHAIRMAN recalled that the Israefrepresentative had enqUired what
version of the ~aft sta~ut~ was to be autt.~ntic; and had also raised the question
of the~guage or languages of the court.

~.• ROLING (Netherlands) "remarked that the Israel rep:esentative had
suggested that the question of the'e~1G'!6l1anGU~gesof the statute should be
me~tioned in the Comm!ttee' s report and that the lanSooS8s of the court would be
the subject of future discUssion" The point might be decided by the court 1 Which
would adopt its Oim rules., There was therefore no need for a decislon by the
Committee at the moment.
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Mr. MAl{TOS (United States of P.merica) proposed the addition of the

following passa.ge to the text of the Isra.el proposal adopted at the morning

meeting: "The court shall come into existence upon approval of the statute of

the court by the Ge~eral Assembly and upon confennent of jurisdiction upon

the court by not less than ••• States."

Mr. MA..l"iMOR (Israel) said tht) Unit,ed states proposal involved two new

propositions whtch should 'be considered separately. It involved, firstly, the

COUl-t tS establishment by the appro'.,ral of the c~~ ! J.:-1 Assembly, and, secondly,

its coming into existence upon the confement of ~".l.'1sdictionby a certain numb.

of States. The first of the two proceduree amounted to establishment of the

court by the Assembly. Houeve:t", the Committee bad aJ.ready disposed of that

method by adopting the Israel proposal at the morning meeting (A/AC.65/SR.21).

The CttAI~~ pointed out that all the Committeets decisions were

tentative\

Mr. WANG (China) proposed the insertion of the following phrase in

the United States proposal: "When ••• Sta"tes shall have ratified the statute

of the court drs,l1n up by the international diploma.tic conference" af'ter the

words "come into existence".

Mr. MAl\."'TOS (United States of America) explained that his proposal

referred to the draft statute ·,.,hich would be submitted to the General Assembly

and which might be annexed to a General Assembly resolution. It such a

resolution materialized, the General Assembly would have to approve the draft

statute before any international diplomatic conference could be convened.

Member St~tes would thus have the opportunity o~ showing their attitude to

the proposed court by their votes on the resolt~': .1. If' a conference of ten

or fifteen States "as sufficient to dee.l with the mutter there was no need for

all the work already unddrtaken by the United Na.tions. He accepted the

Chinese amendment.

~..
Wi,-~.... :...·

Mr. HANG (China) pointed out tha.t his amendment referred to the

sta.tute emerging from the international diplomatic conference and not to the

text which might be annexed to a. General Assembly resolution.
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Mr. MERLE (France), S~tpporte~,by.~ .. GARCIA OLANO (Argentine), stated
that the United States proposal wouldj,nva+~de.t~ the COlIl!.1ittee's decision on
the Israel proposed.

Mr. ROLING (Netherle.u~s ) said that the. United ~ations functions
mentioned in the draft statute would necessarily require. the approval of the
General Assembly before they could be exercised. The approval of the General
Assembly was therefore implicit and need not be refe~ed to in E formal statement.

The CHAIR1vJAN observed t:P.s.t, as ,the United states proposal was submitted
as an aq,dition to, the Israel proposal, there was no conflict between them. The
former was therefore in order.

Mr. GARCIA OLANO (Argentina) felt that since the United States proposal
. would in effect supplant the I61'ael proposal he llOUld vote against, it.

Mr. PEREZ-PEROZO (Venezuela) egreed With the Argentine representative.
If the two conditions in the United States proposal were met, there would be no
po~t in conven~ a conference to establish the court as the latter would already
exist.

Hr. MABMOR (Israel) pointed out the difference between the adopted Israel
proposal and the United States proposal now before the Committee. In the light of
the discussions in the Committee on the methods of establishing the court, the
United States proposal aimin.g at the court's establishment by the General Assembly
was in contradiction to the adopted Israel proposal. The relationship between the
court and the United Nations had been outlined in the Israel Working Paper
(A/AC.65/L.4/Rev.l), which hardly implied the procedure indicated in the UnitedStates proposal.

Mr. VAIJ..AT (United Kingdom) felt that the stipula.tion that approval by tre
Genere~t Assembly should be reqUired was contrary to the trend of the Israel prq:>oml.,
althOUgh it migr.t possibly be included at some later stage. In any ca.se, action
by the General AE:"3embly was not technically necessary unless certain functions were
ascribed to th-e Ur.5.ted Nations under the statute. Moreove'r there was a

, .considerable diff~rence between accepting certain functions and approving the
statute.

Mr. MERLE (France) requested a separate vote on the two conditions
stipulated in the United States proposal.
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Mr. MAK'TOS (United States 01' America) pointed out to the Argentine Md

United Kingdom representntives that the United Nations would be within its rights

in imposing conditions 'tor the convening 01' a diplom3tic conference under its

aus~iceB;suchconditionsdid ~ot prevent any states from convening a conference

unrelated to the Uni1i-::d lIations'. The Cl1.~eB'liion whether or not United Nations

approval of the statute of the court v~e technically necessary was irrelevant;
. .

approval by sixty states ~as desirable. The Committee should make provision for

General, Assembly approvalt not merely of the functions of the court, but of its

statute.

Atter accepting an amendment proposed by Mr. Wang, he propooed three

recommendations to be made to the General Aasetlbly in the Comitteets report.

The CHAIRMAN put t1~c cbree recommendations to the vote.

, The proposal to recommend to the General Assembly: liThe Court shall come

into existence when X states shall h~ve conterred jurisdiction upon it" was

"adopted' by 6 votes to 1) "11th 8 8bstenti~.

Mr. VALLAT (United Kingdom) felt thut the views of the Committee on the

seQond of the three recommendations would be better conveyed by on account, of the

,discussion of that reco~endation in the Co~itteets report than by a vote.
,

The proposal to recommend to the Generii~l Assembly: liThe Court shall come.

into existence when the United N8t~ons shall have approved the S~6tut~ et the Court

drawn up by the International Diplo~8tic C~nference" was rejected by 11 votes to 3,
with t abstention,

The llroposal to recommend to the Ger'eral A's[elLbl:y: "'!he Court shall come

into existence when X States. shall have ratified the Statute of the Court drawn up .

by the Intern~tionalDiplomatic Conference" was adopted b;( 5 voteEl to 4, with
6 abstentionso

Article 53

Mr. DAUTRICOURT (Belgium) pointed out that 8l·ticle 50 provided that the

judgment should be final and Without cp~eal; as the Committee had decided, by a

narrow ~jority, to omit article 5} from the statute, the fate of an accused would

I ' ,.
"
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depend upon the Board of Clemency and Parole even if' a. new fact had been

discovered of such a nature as to be a decisive factor. He had discussed the

question with the Netherlands representative, who opposed the inclusion of

article 53 on the grounds that to do so would invite political pressure upon the

court for revision, and that article 53 stipulatc;!d no time limit for review.

He felt, however, that political pressure would be directed to securing clemency

rather than revision, and article 5~ could be amended to' stipulate a time limit.

]furthermore, revision was a right, and only a judicial organ could give a

ruling on a right. The Committee had shown itself k~enly concerned With the

rights'of the accused, and would be harming those rights if it failed to provide

for revision.

Had he not been tal\.en unawares by the vote at the previous meeting to omit

article 53, he would have proposed that paragraph 1 should be amended to read:

"An accused, within ten years after the commission of the crime for which he has

been conVicted, JI18\Y apply to the Court for revision of' the .]~,.dgplent.tI

If the Committee decided to reconsider the inclusion of article 53 he would

also propose that the word "Court 11 in paragraphs 2 and 3 shoUld be replaced by the

words "Committing Chamber".

Mr. ROLING (Netherlands) pointed out that political conditions could

change very quickly, and that any proceedings to secure a revision would be

subjected to political bargaining. Crimes of the type which the court would t~

were complex, and evidence and arguments for revision of' sentences would always be

forthcoming. A situation in which good international relations came to depend

on the decision of the court in respect of the revision of a judgment would expose

the court to a high degree of political pressure and might prejudice the

development and standing of the court in its difficult early years. The Committee

had provided for a Board of Clemency and Parole Which would not interfere With

justice but W~Ch would be open to guidance on the grounds of political expediency.

He disagreed with the Belgian representative rs view that political pressure would

be exerted only on the Board of Clemency and Parole if provision for revision was

made; Germany and Japan desired the reversal of the sentences imposed on some of

their'·nationa.ls who had committed war crimes.
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Mr. MENDEZ (Fhillppines) said it was a fundazenta},.error ,to confuse,

clemency with revision. To.eliminate revision went against the pres~:;nptio~ ot
- .

the innocence of. an accused UJ1til found guilty; revision was $on ees.ential feature

. ot all national legal systems.

Mr. PEREZ-PEROZO (Venezuela) oc~eed with the Phillppine representative·,

and urged that, justioe being one and indivisible, internat~onal legislation must

include provision for revision as national>legislations did. The provisions of

article 53, paragraph 2 (a) and (b) provided adequate guarantees against the abuse

of the procedure.

The Committee decided by 8 yotes.to 1, w~ 2 abstentions l to restore an

article equivalent to article 5'.
Atter some dis~ussion concerning the ir.a~u8ion of a time limit in

P8J"agraph 1, in whicb Mr. MENDEZ (Phil1ppine.e), Mr. LOOMES (Australia),

PZ. ~OS (United States of America) and Mr. DAUTRICOtJRT (Belgium) took part,

Mro MENDEZ (Philippinee) proposed that parag;t'6ph 1 of article 53 of the 1951

draft statute should be 'maintained uneh8nged.

The proposal was adopted by 7 vvter: to " With 4 abstentions.

Mr. LOOMES (Australia), supported by lIz e MENDEZ (Philippines), agreed

with the proposa.l of the Belgian representative that the word "Court" in the first

sentence of paragraph 2 should be amended to read: "CoDm1itting Chamber" j thus

~y request for revision would, in BCc9rdance with paragraph 1, be addressed to

the court, but it would be for the Committing Chamber to satisfy itself that a

new fact bad been discovered of such a nature as to be a decisive faotor.

The CHAIRMAN and Mr. MAKTOS (United states of America) felt that the'

court, which had tried the case, yas the appropriate body to decide whether an

application should be ente~tained.

Mr. MAT.i'RTUA (Peru) considered that the Ccmmitting Chamber's :function was

only to examine the evidence offered in support of the complaintj it was for the

'.<i·';,..... ".,
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court to decide whether or not that evidence ~as substantiated. Similarly, &

decision to review was a matter for the court.

The Belgian prORosal the.'t, "Court" should be replaced by "COIlIIIittiM Ch:lmber"

in the first sentence of paragraph 2 was not edopted, 4 votes being cast in favour

!,nd 4. against, with 6 abstentions.

Mr. MENDEZ (Philippines)" fiuppo:t"ted by Mr. GARCIA OLANO (Argentin~),

proposed that the ~ords "or evidenoe" shOUld be inse~ted atter the 'Word "fact"

in paragraph 2 (a).

Mt". ROLIUG (Netherlands) pointed out toot the use of the word "fact"

alone followed t~ terminology of the Statute of the Internatimal Court of

Justice, and hence should not be altered without strong reasons.

Supported by the Chairman, he maintained that a fact was discovered tht:'0ugh

evidence;, the tvo expressions were not separate l but related and mutually

dependent. A judge could only discover a fact throUgh evidence.

The Philippine proposal was rejected by 7 votes to 1, With 5 abstentions.

Mr. DAUTRICOURT (Belgium) 1 in view of the rejectipn ef his mnendrnent

to paragraph 2, witb.drew a similar c.mendment to paragraph ,.

Aproposal by the Chairman that article 5' as contained in the 1951 draf~

shoUld be retained in its original wording was adopted by 8 votes to none, with

6 abstentions~

The meeting rose ~t 60 0 ra~

<,

1/9 p.m,

't.

WrU\J., -1" '.
~. - .•'~"'!II
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