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CONSIDERATION OF TIlE D4PLICATIONS 1l1ID CONSEQ.UENCES OF ESTABLISHJ.NG AN

INI'EIDIATIONAL CROONAI., COURT (continued)
_--..c.o...........

METHODS BY: WHIClf AN INTEIDlATIONAL CRD,IIN.IU, COURT MIGHT BE 'ESTAI3Lr.BEED

(A/AC.65/L~4!Revol) (~~~~) .

Mr" rr.l.f\.K'l'OS (Unj:i:.ed stateo ef Aiae;-iea) recalled that the Committee had

decided, at the previous tnee·i:anz.. to postpone the vote on his proposal that the

existence of the court shor..lcl be conditional 011 the conferment of jurisdiction

'by e. cel'ta.i11 number of Sta·ces.

Mr. ROLING (Nethel"le.nd,s) sai<l. theOotl!'nittee should first rea.ch a

decision on the implications and consequences of the court1s establishment.

The CIUlrrn~ invited d1sc~ssion on the implications and consequences of

the establishment of an internatior.al criminal court ,

Hre VALLAT (United. Kingdom) stresried tha.t the COl1llllittee!s main· function

vas to study the consequences of the esta.blishment of an international criminal

court and to state ilheth~r, in its opinion, liltely developments justified the

establislunent of the court at the memento 'rhe submission of an adverse

reco~~endation to the General Assembly would not imp~y that the project had been

finally abandoned, but "the point was \lhether the ideal should be pm-sued

irrespective of circumstances or 'lhather unjustified ha.ste, Which would only

diminish th~ chances of SUCCCgS, should 1:;~ o.Yoid.ed.

III keeping with its terns of reference the" Committee had revised the draft

statute pre~ared by the Geneva Committee. T~~ revised text was not intrinsicallY

bad and even contained SOID::,! excellent provis::'ons, such as articel 38, ,"lhich

defined the rights of the accused, and ·~he. amended article 33 concerning the

committing chamber. 1'he 0 tatute 'jUS .lilte tl. ,~.:;ll consta-ucted theorem.
I

Unfortunately the premises on '~ich it was based had not been proved. The

most basic problems remained unsol.ved,

Some of the problems had been outlL~ed by Si~ Fr~JUt Soskice at the

opening meeting of the Geneva Comm::J.ttee•. Firstly, it was very probable that

.' most persons accused of crimes u..'1.der international law would be governmerrt agents
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or leaders of revolutionary forces. The 'international cr1m~nal court 'Would

probably be unable 'co bring thosepersonti', to 'tria.:l. Surely it' ",ould then

appear to be obviously incapable of carrying out ,its' functions. He 'Wondered ~1hat

procedure the COl.U't would adopt} for instance; 'idth regard to the admissibllity

of'eviclcmce and testimony, and how sentences wouJ.d be carried out. Sir Frank

Soskice had added that' it might be difficult to find competent Judges to sit

on t:J.e court.

He referred to the connnerrts submitted b;y- his Government on 5 June 1952

(A/2186) which Mr. Fitzmaurice had reiterated at the 32lst meeting of the

SiXth Committee. His Government considered that the preparation of a draft

statute did no':' mean that the cstaolishL1ent of an international criminal cour-t

vas desirable or tha.t such a ccure could fuJ,fj.l its functions effectiV'ely.

Firstly, the main fla~ L~ the Geneva text was that the consent and

c:o-0:gerati:on of States were presumed, Their consent i'Tas essential, independentl:

of the st3.tute, for the conferment of jurisdiction, while both their consent and

their active co-operation were necessary for the court to be a.ble to function.

In the absence of any universa.lly recogaized international authority vdelding

sufficient p01,rer, there was no other method of making sure ~'1at an interna.tional

cl'iminal cour-t could function. His Government did not think that the necessary

consent and c9-operationwould be forthcoming.

The court J s main function woulcl probably be to try per'sons accused of war

cr:t:nes and of crimes against humanity. Har cr-Imes were not frequent enough to

justify the establishment ,of a permanent international tribUJ."1al, perticularly

an other competent judicial bodies eXisted, such 66 national ~ilitary tribunals

and ad hoc 1n~rnationa.l tribunals. It 'Ii.'tl.:J not certain that a permanent;

intel'n,ational criminal tribunal woul.d be in e. better pos i tion to deal with war

crImss ,

The court "rould accordingly be expected to deal mainly with breaches of

"tvorld peace and with crimes aeo.:!.nst humanit;t. But those crimes were almost

invariably committed by personn acting in their capacity as public officials; ant

Guch persons could Olll~r be t,ried by the court in the event of a war ending ~nth

the total ~efeat and occ~pation of the State in question, or after a victorious

revolution. Obviously the~efore an internQtional criminal court woul~ exercise

its jurisdiction only under fortUitous circumstances Which would occ~ but rarel:

Hence his Government considered the establ1s~ of a permsnezrt i;nternational

court to be Ul1Justified. .-:!
;,

J



'. ,~ ..~.o>-., ..



c.

A/Ae .6;/S!h21
Engliah
P:l.ce 6

Ee discussed some of the articles of the dra.f't statute. Articles 1; and

22, det\ling with the occupations and. e:J.lOl1..Ull£;nts o~ judges, wel'e not likely to
attract the services of the most competent judges o Indeed, sinca the remuneratic

ot judgea WEtS purely nominal only juri13ts who,.alao had othel' functions elsewhere

could be considered, and they m)Uld ~ro'b5b1y not be very much inclined. to apply

for seats on the international criminal court. A:rticle 2!~ left it entiroely to

the court to p!"escrib~ its rules of procedure and the principles goyerning the

admission of evidence. That. provision was by itself sufficient to make

governments wa,,~y of the ccurb , Article 26, dealinG With the conferm9nt of

jurisdiction, stated th~ undeniable principlg thc.t the consent of States "raB

essential for the 'conferment of' jurisdiction, but it also showed no less clearly

that very fe~f states were at th~ moment prepm"ed to confer jurisdiction upon

an international criminal court.. If jurisdiction was .conferred, he 'Wondered who.t

the court's rea.l powe~s would be. At first eight adequate powers 'tfere guaranteed

by ro.'ticles 40 and 42. But the right to order investigations and to issue

wa..orrants. of arrest wa.s useless if' the means of' enforcing those decisions were net

provided~ under a,:r"bicle 31 the means vere left to the discretion of states.

The latter also retainsd control over tp.e court in regard to the imposition of

penalties, to 'Which article 32 refel~red. Those arguments clearly shcn.yed that

the questions re.ised by the United. Kingdom representative in the Geneva Committee

still remained unanswered. .

Reference had been ma.de, inter a110., to the precedent of the court of

the European Coa.l and Steel Community. The comparison '-1O.S invnlid, beceuse that

Community consipted of states ·"'hich, for reaacns of pa.tent COmI:lOn interest, had

unreBerve~ agreed to a restriction of their sovereignty. Moreover, that court

,-ras called upon to deal l'lith fa.cts altogether differ~nt from the crimes to be

dealt with by an international crjir.1na.l court, and the penalties proVided were

also quite different in nature.

lie concluded that it would be prematur3 to establish at the moment an

interna.tional court which would accooplish nothing. The establishment of such

a court "'·Tould only mke sense when governments were prepared to co-operate with

it effectively. When tha.t time came, it would be Q.:?parent tha.t the committee's

't.rork had not been i.n vain.
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1·11'. MAKTOS (united states of knel"ica) thanked the United Kingdom

representative for his e,:cc~lent sta.tement ot the views of his delaga.tion. He

(Mr. Maktos) had stated the Ul1ited States delegation;s ViEn'TS before but wished

to reply to some of the objections raised by the United Kingdom rep~esentativeo

The United states proposal did not invol\-e establiahillg the coux't at that

moment or, at least, it did not contemplate its establishment until a auffi~ierrt

number of states had shown themselves willing to recognize its jurisdiction.

The objection that the court 'would be uno.ble to try personu guilty of crimes

under internationQl law Yes v~lid only if sta~es did not recognize the cou.-tis

jurisdiction. Moreover, if the methcd of establishing the court by

General Assembly resolution follmled by conventions was adopted, the objection

appeared to apply, not to the binding forc~ of the sta-iJute, but to the val.ue of

international conventions in genero.l~ If the states kept their word. there would

be nothing to prevent them from giVing a.:f'fect to the courtts decisions.

Unlil~e the united Kingdom represento.tive; he considered the chief merit of

the draft statute to be tho.t it involved states in no obliga.tions. Since it

was ackno'\'Tledged that no internationa.l agreement wa.s possible Without the conaent

of s'~tes, the texts proposed should take that fact into accountj indeed, it

was for that reeson that the United states delegation proposed tha.t no interno.tionaJ

criminal cou..""t should be established until such consent 1100 been obtained"

Since the establislunent of ad hoc international military tribunals was--
admitted, he did not see why the idea. ef 0. permanent international tribunal should

be rejected. Furthermore; the rarity of war and of the crimes orising out of' it

was not 0. reason tor not prOViding for such eventuo.lities.

Hith re(~o.rd to the procedure for the production of evidence, a State would

plainly not seize the court unless it wo.s in possession of evidence satisfactory

at least to the committing ch~ber. The applico.tion of the penalty, and of the

court's other decisions, ~ould be provided for not by the sto.tutes but by the

international conventions. In addition, the <:,mission of obligations from the

statute had the o.d~~taee of allol11ng States to recognize the courtls juriSdiction

over specified matters. It wo.s obViously impossible to include in the statute

a series of obligations which would be o.ccepto.ble to all States.
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If four States out of eleven approved the establishment of an international
r,}r1mill'Uil court1 that would be a conaidere.ble proportion. The divera!ty of the
views expressed was in itself another a~gument in f~vour ot a statute that
imposed no obligations. He hed pointed out earlier that l if the convention
me"chod was used l only three of four States might approve the establishment of the
court; but it the court was established ~y a. resolution of the General Assembly1
followed by the attribution of juricdiction by convention, his observation would
not apply.

Like mOJt other arguments advanced by the U~ited Kingdom representative,
that put forward in opposition to the Belgian view plainly presuppos~d an
absolute refusal by all States to confer jurisdiction upon the court.

He did not think that the rules relating to the bench were such as to
discourage eminent jurists from gerving; membership of the court w~uld, after
all, be a gre.oat honour. For tha.t m~tter, the members of the International Law
Commission were in a similar posit10n l yet th~t body had never lacked competent
jurists. As to the objection to article 24, he considered that valid
principles of international criminel procedure eXisted. The criticism levelled
at articles 261 ;2 and 42 0'; the statute 1~a.8 invalidated if ~ovj slon ws made
for the conferment of jurisdiction by convention and if the effective
establishment of the co~t YaS made eubjcc~ to the consent ot a cer+~n number
of States.

Laatly~ he did not see in what \7ay the ab3e~ce of precedents was an
object'Lon to. the establishment of the I:curt. On the contrary, it seemed
perfectlj- reasonable to submit to States a scheme which, to a greater or lesser
degree, t~ey would be willing to put into execution.

Mr. ~~RLE (France) tnankad the United Kingdom represente.t1ve for his. .
stateLl~nt I which had defined his Govsrnment;s attitude and ~t the same time
clearly expressed the p~inciple th~t, if the Co~ttee consid~red th~ establis~ent
of the court. ~nadv1sl~ble, it vas its duty to record that View. The United
Kingdom representative ha.d o~posed the attitu<le adopted by France, which in many
respects was close to that of Belgium End the lletherlands. He wished acc01"dingly

•

..~.'~'i'" ~l'c~-,:-.•L~rL--;'-~L.;. -~(.~:_, :.::.-~':' :-,';;' ..'·~i~\~-a;~~Jr·:.:.~:<:~,..\~ __~:"C';;
';:
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to stress that the French Government had no intention of seeking to attain an

ideal without taking political and practical realities into account. It desired

a progressive development, only to be realized by using the method of conventions
. .

conferring jurisdiction, flexible instruments 't-rhich eliminated all conflict

between idealism and realis~.

The United Kingdom represc~tative had noted th~t the draft statute created

no direct obligation. He (~w. M~rle) regretted that omission, especially with

regard to the assistance to be rendered to the court by States. As to the

parallel with the body set up in 1937, for tho prevention GIld punfshment; of

terrorism, the Hague Convention had, in 1907, prOVided for a court of arbitration

which had.never satj but that had not prevented the Permanent Court of

International Justice from being establiohed, and functioning, a few years later.

Lastly, it had been argued t~at in practice the court would have very little

to do. Far from being eo drawback, such a situation would be ideal. But, in

any case, such a cons~deration was no argument against the courtss establishment,

any more than the hope that fires voul.d not break out was an argUment against -the

formation of fire brigades,

On the contrary, the court would have a great part to play and much work to

do in the prevention and punishment of "minor': crimes; and of international

offences at present subject to domestic prosecution such as.t~rroriBm, traffic in

women and children) traffic in narcotic drugs, and piracy. In th~ prevention and

punishment of war crimes in particulAr France, like Belgium and the Netherlands,

possessed special experience. The United Kingdom had dealt with war crimes

under one single law of the Allied Control Commission. There would have been

advantages in being able to sucmit the diffe~cnt decisions delivered in the four

zones of occupation to a supreme organ for appeal or cassationG The special

experience gained by the other three countries, which had tried ~r crimes under

thei~ national law, showed the potential value of an inter~tional criminal

jurisdiction eo far as the uni~ication of the law applicable, standardization or

equalization of penalties, and improvement of the administration of justice w~re

'~_t"
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concerned. Besides being ot great utility in the prevention and punishment
of "minor" crimes - the most numerous - the international crimin,al court
should also be empowered to try "'major" crimes, though perhaps only at some
future date. Such a delay, however, should not be an argument against
preparing the necessary instrument~ which should from the outset be dratted in
flexible torm.

Lastly, while he regretted in particular that the draft statute contained
no provision tor the automatic assistance of States and that it provided for
clemency, he would vote tor the principle that the establishment of the court
was desirable.

Mr. MENDEZ (Philippines) observed that the Philippine delegation, which
believed in an international criminal court even it it were nothing more than the
symbol of an ideal, had proposed the establishment ef a criminal chamber
within the International Court of Justice, a solution which would have reso~ved
certain basic' diffic~t1es. The chief difficulty, at the moment, was that
crimes had not been defined. In that connexton, opinions had been ~iven by
Mr. Bidd1e in the BUlleti~ of the Department of State of the United States of
America, dated 24 November 1946, and by Mr. Donnedieu de Vabres on pages
24 and 25 ot his pUblication concerning the lMrnberg trial. Judge Biddle had
said that the rules of land warfare adopted by the Hague Convention in 1901
"did not so much create new 1a\Ol, as formulate for more effective application a
definition of those pracrices which had already been outlawed for many
generations by most civilized nations." On the same point Professor
Donnedieu de Vabres had said: "In effect a criminality does not result from
the Hague Convention, but rath~r from common law." According to him, in no
place did the Hague Convention qualify transgressions of its provisions as
criminal. Courts martial which sentenced persons for transgressions were
domestic military courts lmich had nothing to do with international criminal
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Jurisdic.tio:q.;,At~hat trial i_ • and tcrr the first time in the history ot'

international, criminal law - the principle of individual liability had been

intrOduced. Some persons had crit!cized that innovation because it was

intended, to have retroactive effect. Others had pointed out that the court

itself had only given a. very vague definition of aome crimea not found in

common criminal law or had defined them sim,ply by naming them. It was !if

reas.onable inference that,' contrary to previous allegations made before the

Committee, not. only .did the Hague Convention not .contain legal definitions'

of crimes, but alao the charter as, well as the judgment of the NUrnberg

Tribunal did not assume the responsibility of i'ormulating definitions.

Another difficulty was that the court had no effective authority to enforce

its decisions. Responsibility fOr the enforcement of its decisions was to be

vested -in Sta1-ies. While the court would provtde some safeguard against

international,criminality, it could not perform its proper functions if it

lacked effective authority and was unable to rely upon precise definitions of

crimes. If the United Nations should develop the ~ginal idea of an armed

force of an international character to enforce world order, it might be

possible to establis~ a criminal court capable of giving orders that would be

executed on its own a.uthorUy rather than left complete~ in the hands of

sovereign States.

It was unfortunate that , ",1th respect to' the revis ion of j~"" leD.tS ,

the ' statute had departed from the provisions of the Statute of the

International Court of~Justicej . actually, the procedure was essential in

criminal law. Another shortcoming was that, under the statute, the court I a

actions could be made SUbject to the decisions of an external body which ­

would act on t.he basis, of purely political considerations.

Mr. SAMI (Egypt) felt tha.t· the question of"the courtts competence

was the very co~e.ofthe problem of international criminal jursidiction.

Owing to the lack of precise definitions, and despite the most praise1rorthy

...~,.\, ....
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motives, the court ~u.ght be used tor purposes which the .majority of' States

Members o'f the Unite(l Nations were now unable to support. The language of'

articles 1 and 26 ws too vasue and unrealistic. ,The 19'7 ecnventiton under which

the court responsible f'or the prevention and punishment of' terrorism had been

established had at least had the merit of def'ining the crimes with ""llich it was

concerQed.
Most civilized nations had recognized five international crimes: piracy,

traffic in women and children, illicit traffic in narcotic drugs, obscene

publications and the counterfeiting of currency. Some had added the destruction

of submarine cables to the list. Those crimes had been the subject of numerous

conventions, the object of which was to make them punishable everywhere. He..lc,e,
" .

reciprocal rights and obligations had been established among States in respect of

the offences in question. He wondered what effect th~ establishment of an
. "

international criminal court would have on those relationships.; whether it would

not upset eXisting rights and ?bligations j and ,.,hether it would not upset the

very concept of international crime which had been recognized for more than a
century.

In criminal law reasoning by analogy was inadmissible, and the protection of

the rights of' an accused person should be interpreted strictly. Precedents could

not be relied on as an argument since earlier cases might have been tried

irregularly; they could be used merely for purpose~ of interpretation. Likewise,
some of the crimes mentioned in the so-called NUrnberg principles were referred

to so vaguely that their definition might give rise to blackmail against some
countries.

Other difficulties would arise in cormexion with extradition treaties and
political asylum. How could the latter principle be reconciled with that of

handing an accused person over to the international criminal court?

Since the court's Jurisdiction was not c1e~rly specified in the

statute and in view'of the possibly disastrous consequences of that
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vagueness, he felt that the woms "special agreement" and I!unilatere.l

declaration" sholl1d be deleted from articles 1 and 26.

Less equitable than the much criticized NUrnberg and Tol\Y9 tribunals,

the United Nations refused to tell sovereign Sta.tes what were the crimes

for which their nationals mi~lt be tri~d, sentenced and stripped of their

honour. The system contemplated might be similar in its results .to tha.t of

lettres de cachet.

In conclusion, he said the court 'a establishment would be preooture

at the moment. A logical course would be to begin by codifyiDg international

criminal law and then, once that law h:C\Q; ,?ean accepted by 'the community of

nations, to establish an interuatione.1 crimina.l court.

Mr. MAURTUA (Peru) stated that the Peruvian delegation had taken

part in the Committee's proceedings although it did not approve the scheme

as a whole. The csta.15lishmcnt of the court would involve ti'10 problems.

That of the predominance of international law presupposed the acceptance

of an obligation of solidarity which, in its tm'n, was hampered by the

notion of sovereignty, and could only be solved by the gooch-Till of states.

International criminal law could not'be the perfect expression of jllstice

from the outsetj its approach to perfection would be the a.ccompaniment of

a gradual development which took into account the complexi'ty of the factors

and the diversity of nation,;l.l interests. The other problem would be the

status of the indiVidual in international criminal law. t~he statute did not

provide a sufficient guarantee of the existence of pre-established law.

The NUrnberg principles were not universally acceptedj the Covenant on

Human Rights had not achieved practical applicationj so tew states had as

yet ac~eded to the Convention on Genocide tha.t the Convention could not be

regarded as haVing univgrsal authority.
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In those circumetances it vas impolitic to go too fast or too for in the

dir~cticn of restricting the exclusive jurisdictio~ of, States; their monopoly

could only be superseded by duly accepted auvanceso

If there W'BS no way in Which e. syereem of positive law could be 'Wor~ed out,

what were the,practical possibilities? Firstly, the topics uh1ch could be

defined by States would have to be 'classif1ed o Some definitiona would be

universally accepted, others would be acceptFd by some States,o~hers again would

receive only an inadequate amount of eupport~ At present, international criminal

law defined neither cri)lle'G nor penalties; ~.t lmd not advanced beyond the stage of

statements of principle. In the absence of poeiti~le lewJ an intel'national

criminal court would be doomed to failo

Mr" DAUTRICOURT (Belgium), '!<1ho sU1'PQrted the positive arguments advanced

.'by the United States' and French represen:\;8tives, quoted the op;1nion of his

Government as ezpressed in document A/p.Cg65/3) paragr~ph 4 (a). The world had

seen the NUrnberg and Tokyo special tribuI1als at 't-lork. In the absence of an

international criminal court, similar circumstances 'Would again produce the seme

situationj the world would again see the accused 1 and.the natioills to which they

belonged, challenging the t~ibunals' jurisdiction, repr~sent1ng themselves 8S

the victims of the victors: Will, and boasting of ~heir convictions for revolting

crimea as thoug~ they were 'insignia of dist~.nction. The existence of an

international criminal cou~t, pre-eatablished by victor and vanquished alike l

would b'l1' any recurrence of such objectionable si~,1.',a.ticns and would make for the

establishment of fairer and sounderju~tice.

Mr~ Rv~ING (Netherlands) ui51~d to reply to ~ome objections raised by

the United Kingdom representative. While it was generally agreed that ~be court

was 8 worthy ideal" there was disagreement about the methods by Which the ideal

was to be attained. Some would prefer to wait until all the conditions reqUisite

for the establishment of a gen~ine 1ntern8tion~1 jurisdiction equipped With full

judicial powers were fulfilled. Others, in full awareness of the circumstances,

sought to allow for them and to make small beginnings right away, and to wait no

longer before taking the first steps, along the road to the establishment of an

authority that would,be above states.
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International criminal law might not as yet be so clearly defined as nQ,tional

criminal law. TL.ere Y&e" nevertheless, a body of law which was not neglig~tble,

since it had made p06s!ble the trial of thousands of c~ses and had led to numerous

convictions. The court would help in interpreting and defining that law.

As to procedure) the 'ccuz-t , once it had been establiGhed, 't{mil.d be best

qualified to lay den-m" in advance, the rules to be a~p1iedj in doing so, it wculd

endeavour to 're~cnclle the ideas of the different systems of law, particularly in

~he matter of evidence.

The parallel drawn with the EurcpeEm Coal and Steel Community was interesting,

because it ~nswered the objections of those who held that no government would agre

to its naticuals being tried by ~. tribunaJ. other than a national one. A

practical reply had been given. T'ne high authority in the European Coal and

.Steel Community, as' a judicial organ, wa.s able to impose fines so h~avy as to

bring about wh~~ \."8S l1oti:l:i.ng less than the civU death of certa.in offenders. It

, therefore pos~essed'gcnuine intern~tional criminal jurisdiction.

The Committee's functi"n was research and investigation: it should confine

itself to indi~~ting the va=ious possiJle met~ods, their p~os and cons, and their

implicat.ions. 'Ibe Cor'JIIlittee should do no lIl<Jre than lay a foundatiqn for the

discussions of the Gej,leralAssembly, by are.tting a number of alte::na.tive texts.

That had been the point of view expressed in paragra.ph 17 of the Geneva COIIIn1ttee r E

report (A/2136).

Mr. BOZOVIC (Yugoslavia) thought it more iL1pt,rtant to sett-la certain

points - suchus the number of St(~tes whose approval 'Would be reqll.1red for

establishing -'.:;he cou...~ - or to sta.te what business was actually likely to ccme

.before the court, than to discuss how it 'Would be set up. Its establishment was

legally posqi'ble. Its desirability vns ra.ther more doubtful. In theory, the

court might exercise a favourable influenc~ upon the m~intenance of ~ace. In

practice, the l,1resent situation 'W!lS such that the decision should preferably be

postponed" li":>fl7ever, olthough a. good many problems remained to be solved, the

'Work accomplished 'Would mark a valuable stage in an evolut:LOIl..llhich ha.d to be

gradual •

. '"" .
S"¥}","[~~~~d:;~·~P.4M-,.~~~i21_:;~l)~,;~~"-;~~",~.:2, -~.•i.~{.,;.1i,.~'~·;~~~
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Mr. VALLAT (United Kingdom) wished to reply to certain observations to
which his statement hed given rise. He noted with satisfaction that, generally
speaking, the observations of the members of the Committee defini'tely showed that
tbay felt that progress towards the establi~f.Jllent of an international criminal
co'urt had to be cautnoue , The debate had mainly dealt \-lith the des:1.rability of
estab,li6h~ng an international criminal court immedi~tely. Opinions differed
sharply on the point, but he was bound to say that if, as had been stated, the
existence of the court were to depend on acceptance of ,1ts statute by the States,
and if its work demanded the consent and·active co-operat~on of the Sta~es, it was
doubtful how adviRable it was to build an editice u.pon mere assumptioDs.

It,had also been said that, by establishing the court by a resolution' to
which ~ts statute would be annexed, ene could avoid making the court an
"empty shell". It was to be teared that, in such a case, the statute would
eXist only. OD paper. Now that the vrork of the 1951 and. 195, Committees had
been completed, it waa tor the States to say whether they ",ished to follow
up the work undertaken by the Committee.

M1.~. MERLE (France) thOUght that, when submitting the draft statute of
the court to the Genel'o.l ~Elemb1y, the CQlDIl1ittee should state which of the
alternative texts it preferred.1

The CIi.t\mMAN pointed out that the Committee had all-Tays so intended.

Mr. DAUTRICOURT (Belgium) said thaii his Government:s views concerning
the method of the court's establishment closely resembled tnose set forth in the
Israel working paper (AjAC.65/L.4/Rev.l). He w-ished to describe them .more fully so
tna.t the Committee might det.enuine to wh".t extent they cofncfded with those of the
Isra.el Government. Accordingly he referred to his Government's observations
(A/AC.65/3). The court could only be established, and have JUrisdiction cont'erred
upon it, under the auspices of fhe United Nations and by: ~ans of a convention as
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provided in the Char'ter. But it "rea desirable th!1t the int.ernD~io:lal criminal

.1urisdictiop should not be orgar.lce.llY linlted with an essentially political
institution. Everything possible 'should be done to prom,+~ the independent

existence end qperation of the court' in such a way aa to avoid repe,stedor constant

intervention in its affairs by the United Nations, While he had, as a working

assumption, 8gre~d to alternative texts be1Tl~ drawn up providing 1'0:- the

establishment of the cou.1't by Q' resolut5 on of tb: General Assembly.. or even the

adoption of ita statute by the Assembly, be had since been compelled to conclude

that such a method implied the permanent eXiotence of unpeoirable organic and

function~l ties between the cour~ cud the United Nat10ns~ The Belgian Government

therefore only contemplated the est,~bliBbcent of the court by the exclusive means

of a conv~ntion end in the fol~owing Dtages: (1) decision of the General Assembly

of the Ur.ited Nations to convene a conference ef plenipotentiaries to draft the

final text of and sign the converrcton relating to t~e statute of the internaticnal

criminal court; (2) recommendation to the governments taking part 1n the

conference t~ take into accC?unt the craft statutes submitted by the 1951 :Jommittee

and the 195; Committee; (3): r"equest to the Sec:-etar;r-General to make the necessary

arrsngements for calling the conference; (4) ~equest to the Secretary-General

to 8uggest to the goverr.ments of all State2, whetber Members of the United Nat~onB

or not, that they should take ~art in the sai~ conference of ~leni~otentiariea.

The Bame procedure. bad been followed in the case of the Convention relating to the
Stat~B of Refugees.

Ur. ROBINSON (Ia:"ael) explained Why hio delegation had submitted working

paper A/AC~65/L.4/Rev.l, which ~ight serve as a basis for a General Aasemply

resolution if the Assembly decided to establish the pourt by a convention, The

document should be anne~ed to t~ Committe~:s r~port. He submitted a formal
proposal to tbat effectQ

_ .••• A •

. -_. -
.- .
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Mr. ~~S(Unit~d states of f~er1ca) asked the I~rael representat1ve
whether his wQrk1ng paper did not seem incompatible with a ,resolution of the
General \ssembly to Which would be annexed the s+.atute of the 1nterIlf\tional
criminal court, i.e. witht~ proposals in the working paper previously submitted
by the United .:ltates.

Mr. ROBINSON (Israel) agreed that his proposal d~ff'ered appreciably from
that of the United States in that the final text of the court's statute would not
be drawn up by the General Assembly, but by the conference of plenipotentiaries.

Mr. BOZOVIC (Yugoslavia) remarked that ·th~ llOrk1ng paper submitted by
Israel was based on the assumption that the Committee had declared itself in
favour of' establishing the court QY a.convention. But certain members of the
Committee, particularly the Netherlands representative, did not think the Committee
should decide how the court should be established.

Mr. l.fAKTOS (United states of America) thought that the working paper
submitted by Israel should not be annexed to the report, since undue importance
would then be conferred upon it.

Mr. ROLING (Netherlands) shared the opinion of the representative of the
United states. The Israel repreeentative might a~Tee that the text of his working
paper should appear in that ch~pter of the report dealing with the method of
establishing the court.

Mr. ROBINSON (Israel) agreed, and llithdrew his propcsal., However, he
subUdtted the f'ollouing new propos'3.lJ upon which he asked the Committee to decide:

"The 1953 CoII!mittee ell International Criminal Ju:-1ad1ction considers
that the best method of establishing the international criminal court
would be by means of' a convention prepared by an intercational diplomatic
conference" •
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\"'" Mr-; FEREZ ~OZO~..:(.Ve~~ujlJBJlt"~~: ~he. ;teroeJ.;.~p~sj!ntat1Yewhether .

his pl&tl referred' to IS. confcronce. held under the &uspices of the·.United Nationa.~
'." -"....." .,.

If' that were the case , it should b~ npecif1.ed. .

!>fr. ROBINSOU (I8ra.~1) re~licd that the working paper submitted by his

delegation .pec11'iedt~t the ponferepc, wqu14 be h8ld.under~heausp1ces of

the Unit~d Na.tiol1s. How3v~r, he gaw noo~Jection to adding the word.s Itconv~~d

under the auspices of the· UnitGd .1~.,.t1on3lt" to .'the text he had Just SUb~itte~

to the Committee. ;. ,

. ~•. PEREZ PEiOZO ('/cnezuela) cuppcrted the.Is1':"o.~l. reprcsent~t1ve's

mtloQ. Nevertheleasihe wi3hed to recall hl~ Gt>vernment's view that the court..

ehould be set up as a main organ o:r the U:ni-ted Nations. 'That would add to its

status and giye it sreat stability. . However, s~ch a step would require an

amend:Dent to the Cbe.rter, which 'Was out of the question under the preaent

ei."cumstanc8£l. . .Furth~r, th~· Vonezue;la;1 GovernmeQt thought t~t to set up the

eouz-c by Do r~Dolut1on Of ~he General ASdel'nbly would be unconstitutional.

Finally,' in ~ vie~l of his ~Goverran.entI. the:. setting up of the, co~t as. a

SUbsidiary organ of the United Nn~ionG W33 not desirable, Gi~ce 1~D function

was to administer Justice and not to maintain international peace and security.

For -want.of a bctt,ar .n~~hod.,. the .y':enezu~:l:~~.delega.tion··con.:id~redit ~edrable

to set upthe,oourt by aonv~n~ion, leaving th~ task of draftingita;statute to a

diplomtic eonfer.en~e,-ThE: States C:0uld thuB make r~servations to the

eonvention if· ~quiI:ed•. ; For that reas9n·,tbe ,Vcnez':J8J.l1n delegation GU.pP9rt :tl:le

Isreel proposal. He alo<? wit~cd to me.k;e1t cleer that hio delegation's

:position did not imply toot it was convinced of the necesoity.of 8ettiiis up an

intornatlonal criminal court. Indeed, it con:'!idered that internationnl penal

la" ~;aG pot"yet ..•~"f1'1clenitly. dc::yelopqd .ri:ld D~ic1,entlY well ~f:ined to justify

the setting up .or an Ol'C"...n ",h;1.ch wo~d 'pot-feet the nationc.l sQvere.ignty of States •
... ":-'



At the preaent tia State3, lleemed die1nc11ud to~~ even psrt ot that
sovereignty. Finally, the working ot the cou:r1i might cause friction between

States thereby endangering interne.tioueJ. pee.~~ instead ot helping to nw.il:ltain

and strenatben 1t.

Mr. BOZOVIC (YuGoDlav1a) acked ttle Israel represe:1tative it he

considered that the beat method of ae'ttlng up th~ COUl-t 1f8,S that which he vu
recommending in .pite of the- fact that the recOllIDeDdation ot the

GeZl9ral Aasembly might not o'bt::dn a t\'lo-thirds majority.
I

" .
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Mr. ROBINSOlI (Israel) replied that the problems to be .olved, i.e.

the method of setting up the court and the relationship between the court and

the United IiatloZ18 Organization, were qUGstions ot principle. The machinery

needed ,to put these principles into practice remained to be 'decided.

Mr. VALLAT (United Ki:lgdom) thought thst the decision to be taken by

the Committee was of capital importance. As several members were aboentlit

might be advisable to defer the vote 80 that all the members of the Committee

coul.d take part.

Mr. ROLING (lietherlands)confeceed that he was hesitant in cOmrt~ttlng

himself on the, Israel proposal. The Committee should not take decisions on

the political level, but only expresl its Views. It ws for the

General ,Asaembly to decide the method ot letting up the court. It ws for

that reason that he bad auggested that the Israel working paper should e.S-pear

in the body or the report.

The CBAm~,~, thought it ".. difficult tor members ot the Comr.dttee

to disregard political eonsidcrl,tions entirely. The absence of eome mcmoors

should not delay the work ot thl! COIIIID1ttee.

"

.t
-, ,

:''''', ',,'
~ja~'a.."""~t;,,,,:!(.Ikk:\>J..=e.;.':':·:':"~~':';:!r....~,i•...:



A/AC.65/s~,2l
English
Page 21

Mr. R~LING (Netherlands) put forward a formal motion that the

Committee should not reach a decision on the Israel proposal•.

Mr. PEREZ PEROZO (Venezuela) considered. that the Committee nhould

decide on that proposal and thus suggest a solution to the General Assembly.

Mr. BOZOVIC (Yugoslavi.a) supported the Netherlands motion.

Mr. VAIJ.AT (United Kingdom) thought it would be regrettable 11' the

1953 Committee failed to reaffirm the view of the 1951 Committee.

The CHAIRMAN put to the vote the Net.herlands motion that the

Committee should not come to a decision on the Israeli proposal.

The motion was rejected b1 9 votes to 3 w1th one abstention.

The CHAIRMAN put to the vote the Israel proposal: "The 1953 Committee

on International Criminal Jurisdiction considers that the best ~thod of

establishing the international criminal court would be by means of a convention

prepared by an international diplomatic conference convened under the auspices

of the United Nations."

The motion was adopted by 8 votes to 2 with 3 abstentions.

Mr. GARCIA OLANO (Argentina) explained his vote. He had abstained

from v;oting on the Israel motion in' order to show his support for the Netherlands

motion.

Mr. LOOMES (Australia) explained his vote. Although Australia

maintained its pref'erence for an international cr1minal court set up as a main

organ of the United Nations by amendment of the CharterJ it recognized that, under.. '

present circumstances it was impossible to amend the Charter to that effect. ,The

Australian delegation had therefore associa;ted itself' with the Israel proposal.

.'.' _....""
. ~.
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•Hr" VA.UAT (United. Kingdom) stt'(:,sseo. that his vote in favour of the

Israeli proposal did not imply that the United Kingdom Government favoured

6etting up an international crininal court or convening 6. diplomatic conrarence;

The CHAmMA1'l pointed out that the Committee had still to decide on

the proposals put forward by the United States delegation in the document it had

just circulated. Those proposals referred mainly to drafting matters. It

might be .that other. delegations had proposa.ls of that nature to submit to the

Committee.

Hr. R~LING (Netherlands) considered that article 27, paragraph 2

would be more suita'bly placed in artiolo 26 I relating to, the conferring of

jurisdiction; it might form paragraph 4 of that article,

It was so decided.

Mr. ROBINSON (Israel) considered that the questions raised by the

United states delegation could be settled directly between the United states

representative and the Rapporteur.
...... . ...

Mr. RBLING (Netherlancls) did not agree that the United States

delegation's proposals referred ~nl~:to drafting questions. The Committee

had to make a decision on a terminological matter of some importance.

Mr, MAKTOS (United states) said that he "ras reserving the right to

submit to the Committee later on a proposal relating to the number of states

which would have to confer jurisdiction on the court so that its statute could

enter into force, That proposal Would affect e.rticle 1.

Mr, ROBINSON (Israel) pointed out that several questions remained

to be solved, particularly the official languages in w.hich the statute should be

drafted, the reservations to the convention, and the organ which 'Would be

competent to interpret the statute. Perhaps it could be mentioned in the report

that the Committee had left the task of settling these questions to the

diplomatic conference.
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Mr. DAu.rRICOtJRT (Belgium) sa.id th$t the qQ~stion of the language
1n which the proceedings of the Court were to be conducted also remained .to be
settled.

Mr. LOOMES (Australia.) indicated his general agreement with the views
of the United Kingdom as expressed duriIlg this meetiIlg, and reserved the right,
if considered necessary, to make a general statement when the report was
discussed.

Mr. DAUTRICOURT (Belgium) reserved the right to make a statepient
at a later date about the deletion of article 53 of the statute: referring to
the review of the court's findinzs.

The meeting r~se at 1.15 ];I.m.

3/9 a.m.


	biton0005A02
	biton0005A03
	biton0005A04
	biton0005A05
	biton0005A06
	biton0005A07
	biton0005A08
	biton0005A09
	biton0005A10
	biton0005A11
	biton0005A12
	biton0005A13
	biton0005A14
	biton0005B01
	biton0005B02
	biton0005B03
	biton0005B04
	biton0005B05
	biton0005B06
	biton0005B07
	biton0005B08
	biton0005B09
	biton0005B10



