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'Pase 3

RE-:E%AMl1lATION OF THE DRAFT STAT"J'.rE PREB\RID BY THE 1951 COl-l(l'.l'rEE ON

nfl'Em'tA~!O~ CIUfmmL Jll.tUSDIOTION (A/2130; A!AC ..65/L.5)(contin'..!ed.).. . " . .

The ClIAJEN\li stated that" as there was no ob.1ect10111 article 49 of

the dzaf't statute was tentativEly adopted.

~rt1cle 50

141". l-it\KTOS (Un1ted. Sta~ea of AltEir1oa) d.l\'JU' atteation to the.. "

amcntitnent proposed· by his clGlegatlcn (AlAe .65/1.5)'0 The merit of the. .
Bussested addition would be to c'li!lrlna"Ii& an.r appa:rant contradiction between

articls 50 and article 53, the latter providing for ~v1s1on of JUdsment.

Mr. BaLING (Netherlando) ea.id tho difference bet1-rsen the appeal

. mentioned 1.'11 article 50 and. the revision procedure 'ilea so great 'jjhat the

amandment wae superfluous. He 't'Jae 1 however" prepa.red to stress the distinction

. in the report.

Mr. MAKTOS (Un:!:hed StatGS of America) declared. h1mself satisfied.

. with that suggestion" and WithdrC7 his at:lenc1:ment.

The CHAJE.1I\N decla.red article 50 of the draft s+..atute tentat1,?,ely

adopted •.

Article 51

Mr. ROBmsON (Israel) t.i.our):lt thnt it would be desirable to mention,

at least 1n the repo~, that the pro'V'is!cna of the a.rticle applied also to

circumstances were jurisd1c~icn ~dD.3 conferred on the court in a specific case.

The CRAIFY:AN decla~ article 51 of the draft statut'e tentatively
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Article 52
~ , .

Mr. B01Jl1lS0lT (Is:mel) proposed tnacleletian of'the second sentence

of the article. The procedure which it ostablished seemed unnecessary and.

certa:Inly difficult to apply. If' the 8S1tence were deleted, there would be

no mentic:!l of 'l"elations with the United: Natiw8.

Mr~ l..w..KTOS (United Ste.tee of America) BUpportad the Israel

representative's amendment.

The CHAIRMA.."'l put to the ~W the on.l Israel. a.manimen~.to delete from

the te~ of article 52 the second Ban~ce, OOSU-.n:1l1S with the worde: "In the'

abe~nce of .conventions".

~at amendment w.s ~91!i!4 Rl...!9 voWs to none, )iith :2 abstentione.

Mr. VPJ.J.AT (United. Kingdom) referred to his Government's comments on

article 52 (A/Ae .65/1) to explain VAy he had. abet,e.:1IJed from vo·l;ing.

Article 53

Mr. B8LmG (Netherlands) repeated the proposal- he had. Dads e.~ Gene'Va. . .

to delete article 53. Re~{1sion wos a norne.l proceO.ure in domestic law. In

an international court, where the cases would concern political questions and

the· ever-shifting relatione among States, it 'JaS to be feared that revisions of

judgment would be applied for 't'1hanever thare "f/8.S a change in inte:rna.tional

relations. That danger ehould be avo:'~.:3d. He pointed out that the board of

clemency 'WOuld have the power to apply len.iency to persons sGntenced. The

method. ,res perhaps somewhat clumsy, but tha.t described in article 53 was fraught

with danger. Moreover, the ata.tute pro-:11.ei such adequate safeguards for an

impa.rtial conduct of trials .luhat the contingency of revision llf3,S rather reIOOte.

Mr. MENDEZ (Philippines) awrociEl.tEld !vIr. R8l1nB'a argtmlGIlts, but.

'tToMel1 ed. "That the positiC:1 ·,;ould be if the perticular conditions dsscr1bed. in

a.rticle 53, sub-pu'agl"aphs Ca) and. (b), 'WGre present. In .that case, revision
I

would be mnda.tory •

..



Mr. PEREZ PENOZO (VenezuelA) she.roo: the 2hillpp1ns rapresentatiTe:s
, .

view. "The NethQl'll3.nds representati-r8 h&d a::°guOO. strongl,y in support of his. - . ~ .. . . .' . . . .

p~sal; but, a:lnoe artiole 50 elim1D.e.ted the pOEl.sibUlty ot appeal am othe~

r~medie~, if the revision p1'Ocedut'e ~e~e a.lso d1apS"..lsed with the pro:po~ed

judicial Bystemvould surel;( ,be OTs~1~lif'ied. Arl1cla,3 did not leave

. revls.19n to the arbitrary dlacretl00 of Sta:lies, since striot gua.ranteea vere

prO~1ded for in sub..parP.gra.pha (a.) 8.Il..d Cb) e The provision should be m1ntB.1ned.

Mr. ROBDTSON (Israel) 5uppo:-tGd. tile Netherlands reprssentat"ivels

'Pro'Posa.l. "~1rst, t."'l~ right to QilPly for a. renalon of judgment was not Bubject

to any 'Period. of limitation. That wuld create an uncertainty vhich would

out"lelgh the ad:vantages ot the 'Possibility of revision, espeoially sfuce it was

most .iurp~be.ble" that the conditions tllfJntloned 1n sub-paragraphs (a) and (b)

wou.1.d e7er be fulfilled. 83CondlyI former article 43 - which had been 8. XiQ1"t cri

pe.r~h 41 a;:-tlcle 39 .. by me.ki:-"g i1; possible frJr. the Cou.,,:t to ellsm1s. a case,
',' -' . . . .

. ', constituted an e:~ce1?ti~l gualuntee 'Whioh misht sene as a aubstitute for the
" . .. .

guarantee of revision •.
Mr. MEELE (France) fouad h1mself 1n a. difficult position. "While like

141' ~ R81:!.ng, he ws in fa;volU" of deletmg article 53, he ws also about to propose

the daleJulon of article 54 dealing ,~ith the board of clemency. In any ease,
. ."

hO~leverl the revision 'Procedure presented mqre d.nl.wbacks than ad:nmtages. He

p<;>inted out t?at cle~nc; and ~evle1on 'trsre t'Wo entirely different concepts I

B~ce 'o~ a.·trial court could rev1e~ El case'.

Mr 0 DAUTRICOURT (Bslg1um) thot:ght that , if article 53 vera nainta.ined l

a time limit would have to be introducoo..

The. CHAIRMAN put to tho vote the Uetherland.e e.mendl11snt to delete

article 53 of'the draft statute.

,Tha.t amendment 'laS adopted by ~. votes to 3. nth 6 abatention..!!.
, .

'\1

"
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. .~. l-iERLE (Frenc~) proposed ~ aeletlon ot that o.rtlcle~ . C~ncy
vaS a. prel"OSe.t:tVe otBove:re~.gnty. In the ab~enc:e of a. sovereign ~terna.t1oI1!il

~ . , ~ ,

organ" the item of clemency could hsr~p 'be intrnduced. ititp international lava

The boa:rd of clemency would in fact 'be dependent on sta.tes. It would be nota
, ,

sovereign org~, Mswero.ble to no one, but a so:r-t of board ot appe&ls or review,

which wot\~d conduct e. second trial. Such El. con.ce;9tion would be cont:'ary ~ the. .
p~visio~o of article 50~

Mr: MAm:QS (United state'E: of J1.mcrica) said that he could not conceive of

interna.tional justice ",hich made no provision tor clemency",

Mr. MENDEZ (Philippine~) shared the united states representative'S view•
.. ~ .~. 1. 'j ~"t t f -.

M.r~ Rr5Lnm (Netherland·s) felt that experience bad Ghown the need to

provide fOl~ clemency.. ·· A court, even un international court, s1tt!r.g immediately

a1'ta:::o So~ could. not r~in en'bire].y una:f:f'ected by the temper of t~s.

Sentences which would seem justified then might well appear exceasdve after the

first ~ressions had fnded.

Mr. PEREZ PEHOZO (VenezuC3la) thought that if, after eliminating appell1

and revision, the Committee alto abolished the ~os~1bilityof clemep-c~, it would be

act~g .too .dl'-a,stically. loioreover, the grant of the right 'ot ~n or clemency

migq.t tend to ease international tension"

Mr. MERLE (Franoe) F.a.id he hed ne t been convinced by the foregoing

arguments. Applica.tion for clemenoy would no doubt be made very soon atter :the

judgment, in ('Ither 'Wordl3 betore public opin.ion ue.s roody to be more indulgent.

Desides, no' or~' seemed que.11f'1~d to exerciSe such powel"s.

The CHAIRMAN put -00 the vote the Frenc:h representative's oral proposal, .
that article 54 ot the draft statut3 should be deleted.

That amenQment uas re~ected by 9 v"tes to l~ Wit? " ab«Jtentions.

;

~.
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The eHA.:IRWr obserVed that thedro.tt s~:tute contained no provl,sion for. ,

the election of the members ot the boe.rd of clemenCy.

Mr. I>~S CUn1~d states t)f }..me4'ic.a) drew a~tention to the amendment

propoued by his delegation (A/Ae.65/t',5). The states which by article 7 were

em.PO\rered to elect the judges might e.130 be empowered to elect the members of th~

board of clemencyr:~se function wa.s net more important than that of the judges.

. The CBAmWr Clrew attention to th~ c.lternELtives submitted. for

articles 7 and 11 and pointed ~ut that the election mathods p~csed in the

United states amendment might be applied to either alternative.

Mr. MERLE (France) thougb.t that" technica~ speaking, 110 would 'be,

essentia.l to submit two alternatives 1"or at:f.cle 54..

, . Mr. MAK'roS (united States of Americo.), supported by M:'. EOLJlJG

(Netherlands), considered that the amend!llent" wJ:1ich mere~ ~:ferred tc? article 7
'. without any other exple.nation, mignt be applied irrespecti,ve ot the. alternative

a<'lov-c>.l. Il_ ...~-t; article.

Ml".' MERLE (Franco) agreed tha~ if the question vas merely one of

reterr1~ to article 7~ it might be posc1ble to d::.spense with on alternative
.article. 54. . ,

1>1r. MENDEZ (PhilipPines) pointed out toot the aesignation of the judges

and that of members of the b6ard of clemency imrolved very d~~rent c~ns1~rat10ns.

Members of the board would not have to be jurists or hieh JUdicial officers.

Mr. ROr.•IUG (Netherlends) recalled that under one alternative proposed for

arti~le 29 a t.,uited Nations o~ge.n was to be das1gnated which would have certain

powers of access to the court. Lest the court' s struc~e become too unwieldy,
the same organ t1ight be given act BS a board ot cle;ne,ncy.



......"....
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o

!>'~. I..OC'.MES (Austral:ta) e.cked the United ~tes. representative whether
the ret'erence to article .l~ in hie mDendment (A/AC.6S/L. 5) -applied to' both
paragraphs -of toot article•

. Mr.~ (united S.:te. ot. America) ;replied that the reference to
article 11 ip pa%'88raph 1 othis amendment referred to both paragraphs of
that ~tic~. 'I'he provisions ot' a.....-t;lcle ll, paragraph 2, ccncerniug th~

Inationality ot' the Judges would tbe1:'efore apply to the board ot clemency.
In reply to the Philippine representative's remark, he pointed out that

the members Qt the board of clemency would not necessarily be Judges ot the court.
With regard to the alternative proposed by the Uether1ands tor article 54,

paragraph 1., he asked what ,.,ould happen if the General AsGembly des:1gnated the
Securi1iy Ct..~mcil 8!J, the united Nations 'organ in question. In that case, the
members ot the Council could use the:i1- rig.'lt to veto.

Mr. HOLING (Netherlaiula) replied that i:t Yalhighly 1mprobable' that
the Assembly would designate the security Council,. Nevertheless, to JlIDet the
United states representative's objection, ha suggested ·the phrase Man 01"gatl. whose
members would be elected by the United Na.tions". I

Mr. Mi~S (Unit~ states ot America) po#lted ou~ that. it the organ
provided for in the alternative adop:ted tor articl~ 29 yera established, it could
obviously act BS a bourd ot clemency. In the contJ'arY case, however, a special
organ would have to be ~t up, as vas provided in parG81"'8pb 1 ot the united. statett
amend.ment to article 54. NevertheleD::S, he Y::U1 p~d to Withdraw his amendment
it the Conmd:ttee would ~'to include 'it in the report as an alternative for
article 54, .. pa,ngraph 1. .

~.- .
-

~"
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Mr• .t-m:u:E (Frenco) stated that the discussion had confirmed his

op1n1on that if power of pardon were edm1tted, i~ would be extremely diff1cult

to agree what organ should exerc1se it. There seemed to be a tendency in favour

01' a COlleGial Ol'"gan. Admittedly.l' the Netherlands proposal had the advantage 01'

be1ng econom1cal, since the organ which would exercise the power of pardon would

be the same as tha·t referred to in t.'le alternative article 29. However, that

organ would then have two entirely different kinds 01' powers, that of screening

canpla1nta am. that 01' pardoning sentenced persons. Moreover, 1ta dec1a1one

would be as :Important as the court's and it 'Was there~ore extremely important to

determine the voting procedure of that orga.n, If the power of pardon were

e.dm1tted, perhapa the right to exercise it should be vested in a single person,

such as th\3 Secreta."'7'~neral of the united 1'lationeG In that way all the

difficulties raised by the question of the composition of the organ and of ita

voting procedure 'WOUld be avoided. He submittod a formal motion for the

replacement ef article 54 by a provision under uhich the Secretary-General 01'

the United Nations should exercise the pO"16r 01' ~.on.

Mr. llINCIC (Yugoslavia) supported the lletherlands proposal concerning

article 54, paragraphl, but thought that the proposal should appear in the

report as an alternative article 54.. He felt it 'WaS not advisable to

introduce the power 01' para.on in the statute 01' the oourt at the present t1ma.

If the .boaro. of clemenc.y ~ere set up by the States parties to the Statute, 1t

might'happen that the board's deo1a1ons would not be approved by oertain States

represented on the Canmittee.

He asked whether the United States amendrumt to articl6- 54, paragraph 2

(A/AC.65!L.5), meant that states oould mcl::e reservations on the question of the

oompetence of the board of clemency; if 60 that boardfa functions would be

orippled.

Mr. VAW.T (United Kingdom) and Mr. :aOLn~G (Netherlands) considered

that the dec1aions 01' the board of clemency ''1'ould inevitably be sl-rayed by
pollt10al cons 1derations. Henc!e, the pc.rvrer of pm·don should not be vested in

the M.ghest ndnttn1etre.t!va officer of the United Nations for it could conflict

w1th the poaitioD and funotions.

.
~..,

I

• '-,;,1: '.~, ._._ ...."", .c..,.,•. c. _..c.,; .. . .',



The CHAIRMAN put to the vote the French oral proposal for the

replacement of article 54 by a provision whereby the Secretary-General of the

Unit~d N~tions should exercise the power of pardon.

The proposal was rejected b;y 9 votes to 1z ~'1i th,.2 abBtentions •

Mr. MAKTOS (United States of America) expressed support for the

Netherland's proposal and said that he ~'1as submitting his O'Wll 'amendment merely

as an alternative to article 54, paragraph 1" if the organ provided' for in the

alternative article 29 proposed by the Netherlands l'Tere not set up" He asked

that his position should be expr~ssly mentioned in the report.

Mr. HANG (China) said the Netherlands proposal was excellent, for it

tended to simplify the court's operation. Nevertheless, the organ proposed to

be established under the alternative artice 29, necessarily a poU.tical bellY,
already had the power to prevent a ca-se from coming before the court. It was'

n~T proposed to allow it to exercise the power of pardon. That might result in

granting a political organ unduly wide powers.

Mr. ROLL'lG (Netherlands)' said the questions were l'1hether the Committee

insisted o~ npt mentioning the, organ provided for in the alternative adopted

for ar~icle ~9, and whether it wished to confer on that organ the power of
, ,

pardon. In ~eciding the first question" the Committee should a~opt either the

existing ~extof paragraph 1, or the United States amendment there~o; in answering

the second q~estion it should decide whether paragra~h 1 of the eXisting text of

article 54 should be deleted and the board of clemency provided for in paragraph 2

replaced by the United Nations organ referred to in the alternative article 29"

which would exercise the functions described in paragraph 2 of the eXisting article.

Hence two alternatives for article 54 wel"e needed.

~:

'~fji .,t,rtHwtitltv*"toi""BA", ..I;.,.,*'",.~'"'-"'. '.~' .,~..,'~'"
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Mr. MAUR'lUA (Peru) pointed out that, according to the United States

amendment to article 54, the p.owers of the' board of clemency would depend on

the ipstruments by ,Which states would ha.veact;:epted the Jurisdiction of the

court. Those powers could not include the power to reduce the penalties

imposed by the court, since. the .board could not a.lter the court's Judgments.

Mr. MENDEZ (Philippines) .did not agree w:f.th the Netherlands and
., ,

United Kingdom representatives that the functions of the organ provided for in

the alternative article 29 'WOuld be political in character. The po.rer of

pardon might well be exercised inMpendently of any political consideration.

Moreover I' the reduction of a sentence aw.rded by the court presupposed a

revision of the court's jUdgment; the Committee, ho\~\~r, had Just dropped

~he principle of revision of Judgment by tentatively deleting article 53.

!-Ir. W~URTUA (Peru) thought article 54 might prOVide that the board

of clemency could reduce sentences but not vary them in any other ~y.

Mr. R,f3LOO (Netherlands) agreed With the fl1llippine and Peruvian

reprasentatives. It would ~ enough it article ;4 referred to the boardts

pO\lers of pardon and parole.

Mr. DAUTRICOURT (Belgium) considered that the Committee should submit

the existing text of article 54 as the first alternative.'

Mr. LOOMES (Australia) agreed With the Chinese representative With

regard to the Netherlands proposal. The political organ envisaged in the

Netherlands text <aould be given the 'Po~r to prevent a case from coming before the

court. "'1th 9, vie"" to the tta1n'benance of 1n~tJ.onG,l pes,eeI but in hiS opinion

should Mt be Siven the 'Power to ~! the eou.'r't l s &e1s1tJ:lS by~ f'{f e1emeDa',Y

measures 'Which would involve quite different ~1"::'D"iple8 and criteria. For that
reason be ~4 "tOte against the NetuerlaDd's text.

"',
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Mr.:MAURTUA (Peru) -thought'it should be lettto the states parties to

the statute to decide what powers should be given to tlie board in the matter

ot clemency. The United States proposal would make that possible.

Mr. MAKTOS- (United States ot America) stressed ths.t the folloo..r1ng two

questions were at present betore the Committee: first, to ascertain

whether the right of clemency'should be entrusted to the organ envisaged in

the alternative to article 29 proposed by the Netherlands j secondly.. to

decide within what limits ·the bOdy'in question could exercise that right.

He did!.not consider it advisable to extend the powers already conferred on

the United Nations organ by the alternative to article 29. In SJJY event,

whatever might be the nature of the organ exercising the right ot clemency,

it would b~ better tor the Committee to discuss that organ's powers when it
considered article 54, paragraph 2.

The CHAIRMAN thought that the Committee should first of all vote

on the question whether it would be advisable to entrust the powers

envisaged for the board of· clemen~y to. the organ mentioned in the

alternative to article 29 .. as thel'!etherlanda propcsed, or'to a board

elected by the states referred to in article 7, as provided by the t.aited

states amendment to article 34.

Mr. ROLING (Netherlands) agreed with the Chaintan, ·but stressed

that the object of his proposal was to point out one of the consequences of

the setting up of an international critninal court within the framework of the

United Nations. ~e, ,Committee was not taking a decision on the substance of

the question l,>y :p~v1c1j,ng for'~t:k. alternative to' article 54; it wasl only.' .. ". .
acting in accordance with its terms of reference.' .

. Refer.ri~g to -th~..chinese representat1ve~6 argument, he did not consider

it dangerous to e~true:t such extended powers·'to the organ 'whose creation was

envisaged in the alternative to artic~e'~, 'since that org&n would only

act in the interest of the maintenance of peace.



The CHAIRMAN put to the vote the ~etherlands proposal for an

alternat:f,ve article 54 ree.J.1ng: tiThe organ ~f'erred to in alternati~/e B in

article 29 shall have the Dower of clemenoy".

The'p~l'oae.l·'tms re,iected by 4 .v9~ to ?.a..ufth ..El abstentions.

The CHAI&\1AN though't that the Netherla:nd.s representative's purpose

wo'lud be achieved if theComm1ttee vere to decide to ,adopt the principle that

the righ'c of clemency should be exercised not by the organ envisageo. in the

alternative to article 29, but by !!! organ ot tbo Un.1ted. 'Nations to be

designated by the United No.t1ons.

The CHAIRI.MN asked the Commit'liee to decide on that principle.

The El'inciple 't'laS adopted by", votes.Jo g... ll'ith 10 abstent~.

Nl'. ROLING (Netherle..nds) noted that the only remaining difference

between e.rtic~e 54, paragraph 1, and the alternative 'Was that 1.Y1 the former the

t~xt provided for the board. of' clemency to be set up by the states parties to

the statl,\te, while in the 1at'oor it 'Would be set up by the Uni~d Na.tions~

Thus it would be suffic.ient to draft the alternative, to article;4 as follo'Ws:

"fJ.'bere is established e. board of. clemency, the members of which shall be

appointed by the United Nations".

The CHAIRMAN put the lTetherlenc1spropose.l to the vote.

'Iba l~!'o;posal was adopted bl 4 votes to ?, ",1th 8 nbs·oontions.

The CHA!IDiAN put to the vote the United states amendment (A!AC.65/L.5)

to e.rt1cl~ 54,paragraph 1, forming the second alternative text of that

pc:ragraph~

The amendItent was adopted by 5 votes to non.:;:, with 8 a.bstentions.



~.r.

Paragraph 2

Mr. R6LING (Netherlands) suggested that the Committee should adopt

the text of paragraph 2 as it appeared in the draft statute" preceded" in

accordance with the United States amendments" by the clause: "subject to

the provisions of the instruments by which States sh311 have accepted the

jurisdiction of the court."

Mr. MAURTUA (Peru) proposed that the "Tords "reduction and other

alterationa" should be deleted.

~IIr. RtSLING (Netherlands) proposed th~t everything after the word

"suspension" s~ou1d be deleted" st~ and reduction of sentence were in

fact clemency measures. Besides the proviso" "provided that the board shall

make no pronouncement respecting the guilt of the accused"; which applied

only to alteration of the sentence" became unnecessary.

Mr. MAKTOS (United States of America) thought· tha.t the word "pardon"

implied that the d~fendan~was not guilty. Moreover" a stS\Y of sentence

was only ~ form of parole. He was prepared to accept the amendments

proposed by the Netherlands representative.

Mr. VALLAT (United Kingdom) wished to point out that pardon was

the remission of ' an offence; it did not mean that no offence had been

committed.

Mr. RtlLING (Netherlands) proposed that in the English text the

word "pardon" should be repl8ced by 'the word "clemencY"';for "pardon" might

be construed as implying that the defendant was not guiJxy.

Mr. ROBERTSON (Israel) thought that if parole was not a measure of

clemency it should find its expression in the text.
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Mr. ROLING (Netherlends) stated that in al.l national legal systems'

,clemency, and parole wre two e.ntirely distinct ideas. t,'JU'ole ves a judicial

institution intended to assist the offender!s social rehabilitation, For
. ,

example l the Stat~te of the Tokyo tribun~l made a clear distinction between

measures of clemency and parole procedure.

Mr. ROBINSON (Israel) proposed tha.t article 54 should therefore be

entitled "Board of Clemency and Parole".

Mr. VAIJ.J\.T (United Kingdom) asked that a vote should first be takelt

o~ the 'Words '~subjeC~ to the provisions of the .ina~ruments by'which states

shall have accepted the jurisdiction of the cour~'. While h~ would be able to

vo~ for th!3 princip~e of .the creation of a boa.rd of cleroencyI he would be

obliged to a:bsta.in from voting on the clause' quoted.

, The Committee :tentativelY ado1Jte~ :r.Ol~ !'rticl( 54Jt..p!U'agra.ph 2. the text

"subject to the provisions of the instr\ml9ntu.,.EY wb1.ch states shall have

accepted the jurisdiction of the court" by 5 votes to none. With 10 absten'Pions.

. Mr. D.,\UTR;rCOURT (Belgium) asked tha.t the word grAcesh~uld be

translated into Eng1isll by the word "clemency" ,.which, like the French word

gr~cel simply meant a procedure for the reduction of sentence.

The CHAffiWili asked the members of the Committee to express their

preferenc~ as bet:ween the 'Words '''pa.rdon!' and uclemency".

There'were :; votes in favour of the word "clemenci'.

There 'Were 2 .votes in favour of the '-I'ord "pardon".

::'he 'l'rord 11clemency" was adopte2,.

.•..•-.nl

. ': 1i

Mr. MERIE (France) agreed With the Israel representative that parole

and clemency were distinct fun~tions, the former exercised normally by the court

and the la:tterby the. executive. He proposed that the words lie-nd parole" should

~e deleted.

The Frenoh aD!endment was rejected by 5 votes .to 3. "I-rith 6 abstantions.

The ,committee tentat~ve1Y adopted the,.text of article 54. pa,ragraph 2. as

8JI1ended in accordance with the Uni+.ec.l. States r.nd NetherlandS proposals,PY 9 .vot.es. A.......~-................;.,;;,j__;;,;;,;,;;;";;,,.~;,;;;,;...'............;,;;;;;-.;.;;"..,;:;..;.;;.;.. ,_...... _~.I,.,·.'..t~~~-r.:-· "~.,,-,,,.,~,,- .•, ,.... - 1
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Mr•. nOLING (Nethe'riands) 'p%-'oposed the' adoptiOn 'of a. h~w parasraph 3..
drafted as fO"llows: '''Bet~te''dec1aing upon a;'pet,ition of clemency or parole

.. •• • r" • • ~ I' • . : •

the BOaJ,'d sliell request' the advice of the ·court".

I·fr. DAUTRICOURT (Belgium) and Ml1~ NENDEZ(Philippines) supported that
, .

proposal.

The CHAIRl.JAN explained that the court t s a.dvice w,ould not bind the

board, which would remain responsible for its 'o~m d~ciSion.

'The Committee tentatively adopted the te~ of the new paragraph 3' proposed

byth~ Neth~rlands repr~seritative by 10 'votes to none. with 5 abstent:i.'~ns.'

Paragraph" 4 (formerly paragraph '31' :
.~ .,,' ~

. 'The coimnitte~ tentatively adopted the te~ of parasraph' 4 as it appeared

in the araft statute.

Article 55

, Mr., MAKTOS (United states ot America;) proposed that, as article 55
was purely negative" it should be 'deleted. 'It 'Y.'ent without saying that nothing

in the s~tute prejudiced the right of states to acree to set up special

tribunals. '.'

Mr. LOOMES (Australia.) ,also th:oUgh~ the article 6~lper:rluous.

Mr. ROBINSON (Israel) noted tha..t there ws no difference of opinion,

about the meaning of the article, but only about its retention in the statute.

He wa.s convincod that. it 'must be' retained, because silence on the point might 'toe

taken to ,imply that setting' \lp"the .co~t tended to bar the setting up ,of': special

tr.ibunaJ.s. It wouJ.$l probably 'be better to inclUde the. provision iil the statute

ra~"her than in the Committeet s report. If the article were not included in the

statute .., ..it .~ p:r;oba~l:e that: ~ta.tes would themselv~s' make reservations on that

'i score: it would,:h~<Uybe deo1ra.ble:t9 arouse, their apprepensic;ms even before the
;1

L~~:.~=:~~·~·.~~ .::.
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Morem;er I omisc1on of the article might pranpt saoo ,3ople to interpret

the draft statute as an, indirect critieism of the s~c' ",,1 tribum.al sat up

after the $econd World War. Such an inferell~ would 19 most det1"imental

to. the cause of international :r:enal law I the eseentiE.."" ~ceCl-3nts of which

were in ~act the Nftrnberg and Tokyo trials.

Mr. R&ING (Netharle.nds) o.id not object 0 the idee. expressed in tlie
text, but had difficulty in under!tanding why the ~on:rerring at Jurisdiction

on the c~ should be cOIll;;ic..ered as e- vutr1cUng the rii3ht of States to set

up e:r:ecial tribunals.

Mr. BOBOOCN (Israel) maintained that the article prOVided a s'afeguard

which .should not be underestim4ted.

Mr. I-m:NDEZ (Philippines) could not see haw deletion of the article

would imply a criticism of the ToRyo and. Ntirnber'g t;ribunals. Fo:!' example,

I, the fact that the Committee had not re!l6ated article 61 of the Statute of the

I~terna.tionalCourt of Justice had in no way implied that it intended to

criticize that Statute.

In reply to e. question fran Mr. 'UANG (China), Mr. ROBINSON (Israel) stated

that the criD3s referred to in article .55 included both those in res;r.ect 0'£

whioh Jurisdiction had been expressly conferred upon'the spacial tribunals and

those in resJ:8ct oi'which it had not.

~ United States proposal to delete article ,5.5 W68 re,1eeted bl 6 vatee

to 5 with 4 abstentions.

Mr. RaLING (Netherlands) pointed out that it would be advisable to

replace the words "States :t=erties -thereto" in article 55 by "States whioh shall

have conferred Jurisdiction upon the Court".

Mr. MERtE (Francs) observed that the Netharlands representative"s

rema:-k did not mere13 raise Aa matter of term. Sane States cODC51vably might

be parties to the statute Without conferring Jurisdiction on the 00111'1;. The

solutiOl1, to the probl,em would depend on how the court was set up.

.1
:1

,.'<11
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New text

.Mr.MAIG.'OS (United Sta~e at. Am;)rica) propoered tMt the following

text should be addsd to artiole 1. Hfhe C~ "shaU come into existence when•••

States. have conferred 3urisdiction upon the Court". Re thousht that provision

essential if' it was intended to Eet up a court that wa.s a court in more than

name, as woul:d be the case it it!: jurisdiction ~1ere .not recognized by a number

at St~tes.

Mr. MmRLE (France) agreed With the United States representative tha~

a number of States must conter jurisdiction on the cou.."'t. He dreW attention

to the fact th~t tha provisions adopted by the Ccm1!lit~ee ~8 'to the number and

nationality 01' judges regulred the number to be not lees th;an fitteen. It

would even have to be appreciably greater , to obviate only eo ffiSW States'not

being re~esented in the court.

CJ

Mr. ROBOOON (Israel) also fiupported the United Statel! proposal,

which conformed to the recommendations the Israel delegation had made on the

subject. He thought, hau'ever, that it 'Would be premat~e to decide at once upon

'the m;tnimum. number of oountrie~ which ebould con2'sr jurisdiction on the court

in order to give it a real eXistence., He waa ~n tavour of accepting 'the

principle, and ot drawing attention to the relevant data in the COIIID1ttee'1J- . . .
report.

".' ." . . .
Mr. LCOMll.S (Australia) sharad the Israel re}rSsG~tatiTefs opinion.

Mr. R'&ING (Netherlands) re:r.~rkeci 'that the United StstGS pr.oposal

,~s. '?Beed on the assUiUption that the court would be set up by a oonyention.

He therefore proposed the adoption of an alternative in the event ot the court
.' I •

being set up by mf/arw of a General Assembly resolution. The text 1Tould be:

liThe Court shaU. come ,into e.xistence ,"';10n the GeJte~l A~sembly s~U have

passed' ~ resolution to that etf~ct".

.:: : ..

)'

c ~.!~.:,_.~~~~~;I~~~:2-.~;i.:--r~"~
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Mr. ~.u: (France) said that the tvo, alterr-atj';Cfcs hadnat the 8UIB

81p1t1canA:1e; the second d6f'1l:I8d a method ot establiehment, vh8reae the first

spee1t1e~ the cond1ticms otest8b115hme~. )loreover, the UII1ted States

JrOPOSal held good, however the court m1ght be set up.,./'
, /'

Mr. VAU.AT (United Xinedc8) r:ropoaed t~t discussion at the United

States proposal should be postponad,·sincs the =ttor could only be settled

as p.rt at the genf)ral discussion of the methQd of setting up the court.

The CBAIm.fAN held th~ ,,~,8V tlaat the. poocedure proposed by the Netherlandl

representative was' quite in order. It 8i~ provided tar two alternatives,

Without prejudice to the Committee's fiDSl 4ecision.

lo'~. MAK'l'OO (United States of Auer1ca) confirmed the French

r'aprsl!lento.tive's st:.\tement: his proposal applied to all methcd.s of setting up

the eourt.

l-fr. RtJ.tn«; (r:otherlands) supported the United K1ngdc~ rapreeentati7e 1e

propoeal.

~! decided bY 6 vDtes to 1. 'With 8 abstentions t to postpone discussion

~, the United States :proposal.

Th'l maetiM r08e at 1.10 p,m.

;

14/9 a.m.


	biton0004E12
	biton0004E13
	biton0004E14
	biton0004F01
	biton0004F02
	biton0004F03
	biton0004F04
	biton0004F05
	biton0004F06
	biton0004F07
	biton0004F08
	biton0004F09
	biton0004F10
	biton0004F11
	biton0004F12
	biton0004F13
	biton0004F14
	biton0004G01
	biton0004G02



