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RE-EXAMINATION OF THE DRAFT STATUTE PREPARED BY THE 1951 COMMITTEE on
. INTERNATIONAL CRIMINAL JURISDICTION (A/2136, A/AC.65/L.6, A/AC.65/1.8) (continued)

Article 29 (continued) :

Mr. ROLING (Netherlands) recalled that the Committee had before it e
proposal for sdding to article 29 of the draft statute a provision to the effect
that, in the interest of the maintenance of peace, a United Nations organ, ‘
designated by the General Aseembly, could prevent a perticular case from being
brought before the court. The wording should be vague enough to allow the
General Assembly ample latitude %o designate the orgen in guestion and to choose,
if 1t so wished, an organ alveady in existence, The main point was to state
the principle,

The CHATRMAN proposed the following wording: "In the interest of the
maintenance of peace, & United Nations organ designated by the General Assembly
may veto the presentation or prosecution of a rarticular case before the court",
For the sake of the xraintqnance of peace proceedings already 'befofe the court
might have to be stopped

‘Mr. ROLING (Netherlande) supported the proposal.

Mr. MARMOR (Israel) thought that‘the word "veto" should be avoided,
because of its psychological effect; he proposed the word "dismiss” instesd.

Mr. MENDEZ (Philippines) felt that the Netherlands proposel might not
be acceptable to some States which would otherwise be prepared to confer
Jurisdiction upon the court. He proposed the following text; "If, in the
Interest of peace, such proceedings seem inadvisable s the General Assembly or
en international body it may authorize may recommend agninst such proceedings".
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In no case should the" Gensral Asaombly dc Tore th:m malm recormendations. ' The .
-‘ohoicb 'beMen dropping and continuin'g the proceadings weuld bo loft to the
prosecuting atterney in hias capasity as the complainant's agent. The complainant
wvould decide whether the 1ntoreat of tho maintsnansy of” pea'-e shounld preveil over
his ‘own interoete. ’

Mr, MERIE (France) opposad’ the 1dea of ‘a rigat of control vested in
the Gensral Assembly, but thought 1t ought to have the power to stop any '
proceedings that were 1ikaly to Jeopardize tus min‘benance of peace. That idea
should be .retained even if 1t was declded that the court would be established by
conven'hiou. The 1ogioa1 course would be to draft alternctive texts. The
Nethorlandas proposal would be embelied in one and omit‘ood in the other. In
that vay the States pa.rtios to the convention would not be oound in sdvance.

If ‘the principle of Uhited Nations 1ntervention were a.d.0pted he would request
a vote on his proposal.

Mr, WANG (China) asked whother the Statuts of the International Court
of Justice conferred such power on the feneral Assembly.

Mr. ROLTNG (Netherlands) replied in the negntive; but the differences
be'bween the Inisrnational Court of Justice a.nd. the intsrna.tion.l oriminsl court
were eo considerablo that tho ,Netherlands promsal was Juetiﬁed

M, WANG (China) thought that the Intemtioml Court of Justice ‘
adjud.icated in sages 1nvolving otai'os which might ‘be no loes important for the ‘
maintenance of pea.ce than the onsas like];; to como before the ln'bernationa.l
crim:lnal court ;Be saw no re__s.eon for the inmovation.

Mr. VALIAT (Ualted Eirglom) felt that the Committeo wes egain confronted
with s problem on which it wes very difficult to take a stand decauss the whole
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question of the court?s establishment remained uncertain. If, for example, the
court was established outside the United Nations and a reglonsl group of States
acceded to it at the beginning, the intervention by the United Nations would
hardly be ,justified. Moreover, under the proposed vwording the United Matlone
would be able to intervene in the affeirs of States, which was against the spirit
of the Cuerter; It was also inconsistent with the spirit of the Charter not to
confer on the Security Council powers directly related to its principal function
which was to maintain international peace and éecurity. '

The Philippine propoesal was wise but unnecessary. Under the Charter, the
General Assembly wae frec at any time to make recommendations; there was no need
to refer to that power in the court's statute. At the moment it was preferable
not to include any provision of. the kind proposed.

Mr. LOOMES . (Australis) opposed the Netherlands proposal. Like the
Chinese representative, he felt that there was no reason to depart from the
provisions of the Statute of the International Court of Justice. The power
coni‘erred by the Charter , & recommending powsr, should not be extended to a
decision to bind the court. A case falling within the Jurisdiction of the
. international criminal cour'l'; might be connected with the maintenance of peace,
in which event the General Assembly, or the Security Council, might recommend
the conp‘lainant- State not to bring the case bofore the court. That was the full
extent of ite intervention.

_ Mr. ROLING (Netherlands) recalled that his text did not epecify what
‘ organ would be empowered to intervene. He was merely raising the principle of
intervention. Admittedly the Charter only provided for recommendations, but
there was nothing to prevent States fronm deciding to abide by deciaions of the
General Assembly, & practice for which precedents ‘existed.

The Committee should be puided by the interests of the United Nations. If
it considered 1t conducive to the Organizationts interests that the United Nations
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‘should be able, once the sourt ves eetablished, to intervene in tho interest of
tze maintenanse of peace, then the COmm! ttee should propose an a.ppropne.te
provision.

Mr. MAKTOS (United States of America) eald that ho would vote for the
”_Netherlands pi’opoeel without any 1llusions as to the outcome. | .§e the Committee
had decided to omit articls 28 of the draft statute, the proposed text would have
the advantage of providing for vwhat seemsd, after all, a desirable power to

. Intervene on the pe.rt of tne Tnited Nations. Nothing prevanued States from
doolding that certain cases would not be ‘brought before the court if the United
Natlons was opposed to such sotion. '.I‘i.e.t c‘.ecision would bo effective whatever
the mothod of the court's establishmont: ecnven'cion, resolution or resolution
followed by cogmspt‘len. But he hoped, on account of the existence of the veto,
that the Security Council would do nothing to effect the work of the court.

M-, ROLTHG (Netherlunds) wae propared to redraft his proposel, 1t being
his view thet only the principle of' intervention ehculci. be accei:téd;' ' He therefore
" proposed the following wording- "a United Nations organ later to be _
designated...". The Cormittes would point cut in its repor't that it .na,d. not
taken any. decision with respect to the eeleetion of that crgan.

Mr. MAURTUA (Peru) replied that he wes much more consorned with the
spirit then with the vording of the Netherlands proposal. Iis principle affected
the. court’s future independence end the free will of the partles. It conflicted
with the spirit of the Charter, The proposed provision would, to some oxtent,
establish & prior Jurisdiction of the. Genpral Assembly end corpel Stetes, &3 a
first step, to consult ths United Nations.

¥
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. Mr. MENDEZ (Pailippines) felt that the debete was exceeding its
logical limits, The Committoe’s task was to draft the statute of the
1nte:mationai criminal court and not that of another United Nations organ.
While provision should be mede for intervention by the United Nations, that
was not & matter for the -1n‘bemational'crimihal court which should only
concern 1tself with justice &nd not with political considerations.

Mr. WARG (China) considersd 1t inconvelvable that the Interests
of Justice should cOnflict with the ra-ntefance of peece.

Mr. ROLING (Netherlands), replying to the Philippine representative,
pointed out that it was precisely because the court should only concern itself
- with the administration of justice that some other body should weigh the
political considerations of a case and 1ts repercussions upon the interests of
peace . In reply to the Chinese representative, he referred to his éarlier
example of the Economic and Social Councilts debate on the report on forced
labour., For the sake of the maintenance of peace, the Council had refrained
from dwelling upon certain conclvsions contained in that report. Surely to
try and sentence an accused percon would be a much more serious and dangerous
mtter than to dlecuss a report. The necessities of political expediency
precluded the ctrict enforcoment of Justice in all ceses end at all times,

' Mr. WANG {China) asked, with rsference to the example in question,
whether the United Mations should or could objJect to a frial involving forced
labour if soms States had conferred Jurisdiction upon the court in respect of
that particular crime.

Mr, ROLING {Wetherlands) replied thet a distinction should be made
between confermsnt of jurlsdiction in general in respect of specific kinds of
crimes, and bringing a speciflc casse before the court.
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Mr, PEREZ PER0Z0 (Venezuela) observad that, during the dehate on
article 29, sub=paregraphs (a) and (b), he hed made a statement indicating
o measure of svpport for the views of the Netherlands representative, Surely
1t was not intended tha' the United Netions ehould mot, under eny circumstances,
be allowad to intervene before the court., However, the Committee might
simply indicate in its report that its dzletion of sub-psragraph (a) vas not
intended to prevent the United Natioms from msl:ing representstions to the
court vhen the interests of pecrce were endangered, The stetute should nct
be so drafted as to create the lmpression .thot the court's work might endanger
international peace snd securitiy, He would ebstaln from voling on the
Netherlends emendmcnt,

Mr, MENDEZ (Philirrires) egreed with the Venezuelen representative
although he maintained his contention that the General Assembly should confine
1tsell to recommendations, Consequently, he withdrew his proposel, '

" Mr., GARCIA OLANO (Argentina) also egreed with the Venezuelan
reprasentative, ’

Mr, DAUTRICOURT (Belgium) felt that provision for a possible
suspsnsion ol proceedings would improve the Netheriasnds emendment,

M=, ROLING (Netherle.ndﬁ) considered that the word "stop" would
cover that point, '

The CHAIRMAN put to the vote the Netherlands proposal for the
addition of the following provision to erticle 29: "In the interest of
maintenance of beacc, a United Hations orgen later to be designated by the
United Netions, may stop the rresentation or p*osec\rbion of 8 particular caén
tefore the court". '

The smendwent was ygiccted by 6 votes to I, with & abstentions.
Mr, RULING (Netherlands) proposed ths inclusion of his teixt in the
elternative provision appliceble if & court should bo established with close
relaticne with the United Nntions.
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Mr. MENDEZ (Philippines), referring to the Venezuelan representative's
propose.l ’ felt that the Committee should, in its report, mention the reasons for
which it had re.jected th'= Nethk.r...nde proposel. .

Mz, PEREZ, PEROZO (Venezuela) observed that he hed wished to define
the scope of the Netherlands proposel. As the latter had been reJected he
vithdrew his propesal which no longer served ey purpose.

' My, MAURTUA (Perr;} we.s unable to understand why a vote should be
teken on the latest Netherlands proposel since the Committee had rejected the
principle which Mr, RYling hed proposed.

ﬁ‘he CEATRMAN explained thet the vote would 'tSe tentative: the
proposed text would. only become a Comalttee recommendation if the General
Assenbly decided to establish the court by resolution,

Mr, RULING (Netherlends) observed thet it was precisely the second
vote he had requested which would indicate vhether the Commlttee had
objected to the very principle of his proposal or merely to its spplicetion
regerdless of the method by which the court wus esteblished. -

Ihe text proposed by the Netherlands reprogentative as an alternetive
to the text of article 29 of the draft statute was tentatively edopted by
5 votes to 3, with 5 abstentions, '

Article 26

Mr, ROLING (Netherlands) felt that it would be dzsirable %o make’
provision for the conferment of appellate jurisdiction upon the court so '
that, after trisl btefore a n~tional court, an accused would be sble to appeal
to the intermational eriminal court, Such a provision would contrivute
greatly to the davelopment and unification of mternational eriminel ‘law,
He recalled the difficultles which had erisen et the end of the Seeond World Wa.r,

H
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when crimes under internatiousl law had been brought before tﬂe natlonal

courts of different States: the interpretations adopted had not alvays besen
consistent with each other. The International Red Cross had adopted a resolution
embodying the idea In 1949. He therefore proposed that article 26-of the draft
statute should bo followed by an article entitled "Appellate Jurisdiction" and
worded s "A State my confer sppelate jurisdiction on the Court to review a
declsion mde by a national court of that State".

Mr. MENDEZ (Philippines) asked how the Netherlands proposal affected
the Israel proposal approved at the previous meeting, which provided that
the decielons of the international criminal court vere not to influence the
rules of Jurisdiction and prodedure of national courts.

Mr. ROLING (Netherlands) said that his proposal was perfectly
consistent with that text.

Mr. MENDEZ (Philippines) pointed out that in soms States the
Constitution reserved to the national Suprems Court the exclusive right to
give the final decision in allAéases. He wondered what would happen if a
State whose courte had Jurisdiction ratione loci referred to the court a case
involving the nationale of another State which thereupon challenged the
- appellate Jurisdiction of the international eriminal court on the grounds of

its own Constitution.

The CHATRMAN acknowledged thet in such a case a possible conflict
of laws arose; the problewm of incompatibilities could be referred to a
speclal drafting committee, and the vote would be taken on the principle only.

Mr. MAURTUA (Peru) reminded the Committee that the hierarchy of appeal
wes strictly defined in all céw1tries.~ In Peru, at all events, the final
decision reated with the Supreme Court. He could not support the conferment of
appellate Jurisdiction upon the court.
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Mr. MERLE (France) noted that the proposed text provided merely that a
State. "might" confer appellate Jurisdiction on the cowrt; plainly, the provision
in no way impaired the sovereignty of States wishing to dissoclate themselves from
such a practice. ' '

- He supported ths proposal, which would give Stotes én opportunity to alter
their national procedure to allow for appsals to thp international criminal
court, and which would contribute to the unification of international criminal
law. Indeed, the possibility of appealing to the court Waé probably implicit
in the conferménﬁ‘of Jurisdicilon by unilatersl declaration, a profision which
the Commnltitee had approved. It would, nevertpelesa, be desirable to provide

for appellate Jurisdiction expressly.

In reply to a question from Mr. LOOMES (Australia), Mr. ROLING
Iz therlands) stated that in deciding en appval the court would obviously apply
lrtornational crimlnal law and not the natlonal law of the first instance.

Mr. LOOMES (Australia) recalled. the discussion on article 2} he had
thought it reasonable to assume that the'hear;ﬁg of an avppeal would be one of
the cases 1n which the court would be called upon to apply national laﬁ, for
instance laws of evidence and procedure.

The CEAIRMAN asked who would have the right to appeal to the court.

“Mr. ROLING (Netherlands) explained that, in keeping with the resolution
adoPted'by the International Red Cross, the right of appeal was to be established
in the Interest of the accused. However, if the principle of the appellate
Jurisdlction of the court was accepted, thero would be nothing to prevent the
prosecution from appealing, On the other hand, it should be understood that
the international criminal court should not te eppealed to in respect of all
wer crimes., The essential point was that certain caces should be referred to
the court; the latter could then glve univérsal interpretations on which the
various national courts would be able to base thelr decisions.
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Mr. MAKTOS (United Stetes of Amexrica) said ths proposed erticle wes
unnccessary end undesiveble. Where & Stete hed conferred Jurilsdiction on the
court, and the conditions of compstence provided for in article 1 were fulfilled,
that State wouid be guite within its rights in referring & case’to the caurt in
seccd instence. J‘-\n article dealing with the cawtls appella.te Jt.risdiction,
however, might be open to misinterpretation by intermtioml pblic opinion, which
might. take 1t that tho 1;1te~ netional criminal court wes essentially a court of
eppeal., He would oppcse the Netherlerds proposal.

Mr. MERLE (France), referring to the last cbservation of the Netherlands
repesanua.‘uive , felt that the latter hed been thinking rether of appeel to a court
of cessation then of appeel proper. Indeed , the chief consideration was , not to
provide thet the court shonld hold & eomplete re-trial covering both fact amd law,
»% to make 1t possible to dsk the court for the construction of & point of law,
“n Juch cases as the Oredour trisl, in which 1t had been necessary to define the
notion of collective liability either cn the bprcad lines laid dowan in the statute
of the Mdrnberg tribunmal or on the rarrov construction given in the tribunal's own
“agnen'b 1t would clearly bhave been desireble for the q_uestion to be referred to
n i‘.cema."oio“xa.l tribunal.

Mr. ROLTNG (Nethorlands) seid thet the French representative had
understood his intention exactly. He hed chosen to use the word "eppeal" because
the notion of cassation was pecullar to the law of the countries of Continental
Turope and foreign to Anzlo-Saxon law,

. Mr. MARMCR (Isrcel) feared that the Netherlards proposel might
rointroduce the notion of crims of interno+ional concern, which the Committee hed
sot eside. VWhere an act was cletrly @ crims under international lew, why should
aot & State perty to the cese refer it to the internationsl criminal court in the
first inetance?

Mr. RULING (Netherlards) replled that only crimes urder internztional
law would be referred to the court, btut not all such crimes could be referred to
1t, Most var crimes would alwayé be tried by national tribunsls; for tnat reason
it was important to allow for the possibility of certain critical ceses being
referred to the internmational jJurisdiction.

The Netherlands proposel was rejected ;dy 6 votes to 3, with L abstentions.
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Article 28

Mr. WANG (China} recelled that the Netherlands repregentative had
rroposed a new text for article 28, to apply where Jurisdiction was granted by
unilateral declaration, ‘ '

¥re ROLING (Hetherlunds) proposed “he following text: "Any State may
vithdraw ite conferment cf Jurisdiciion upon the court by giving one year!s
notice to that effect to the Sesretory-Gemersl.

On the proposel of ¥r. MAKTOS (United States of Americe), Mre ROLING
(Netherlands) emended his proposal as Sfollows: “Any Stete may withdraw its

conferment of Jurisdicition. Such withdrewal shell take effect one year after
~the delivery of notice to that effect to the Sacretery-General”,
Iae Commitiee tentetively adovted, by 8 votes to ncne, with 2 sbstentions,
the new text of article 28 wroposed by the Nethg?lands repreeentative,. -

Article 36

The CEAIRMAN invited the Committee to consider Belgium's oral proposal
that the words "and, as far &s possible, of the States of which the victims are
nationels" be added to the first paregraph of article 36.

The CHAIRNAN pu® the proposal to the vote.
'The proposal wes adopted by 3 voles %o 2, wiih T shstenticas.

Article 43

The CHAIRMAN put before tue Cownivhiece the new téxt of erticle k3
proposed by Belzium (A/AC.65/L.8).
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Mr. DAUTRICOURT (Belgium) pointed out that the text suﬁmitted to the
Ccmmlttee was supported by the French and Ysrael representatives, A better.
title for the new article k3 would ve "Feir T-iel™ instead of "Dismiasa1 of Cage"
vhich was.the title of érticle L3 of the draft statube. The purpose of the -
article was to ensure e fair trisl and also to avoid deniel of Juetice. The
provosed text therefore reguired the court to support by reesons any decisibn to
suspend proceedings. On the other hnhd, the court should have the power to _
reawme”proceediﬁga, iT necessary, vi%ﬁin'toe period of limitation. That period
should be declded by the court itself end thab w28 the purpose of the new article
in working peper AfAC.65/L.8, '

. MARMOR (Israel) considered that the new erticle 43 should follow
article 38 which dealt with the rinhts of the accused, since limitation vas a right
of the accused and & factor in a fair» trisl. The new article would then become
article 30 of the draft atatute. | ,

Mr. MAKTOS (United States of America) considered it undesirable to adopt
the proposed new text of article 43, It introduced the concept of limitaticn .
for the first time into international crimingl law; a provision of positive law -
ahould not be incorporated in the statute. His delegation therefore still
preferred the text of article 43 as it-stocd in the draft statute.

Mr. MERLE (Frence) emphasized that article 43 of the draft statute
provided for acquittal of the eccused where the court decided to dismics the cese.
But acquittal had to be preceded by a trial, not merely by a decision to dismiss
the case, If the couft considered it imronsible to ensure a fair trial it could
only suspend proceedinzs and, to couver that contingency, there would have to be =
time limit governing a decision to dismiss the cagses The United States
representative had pointed out that such a provision had not previously been
introduced into international criminel law. That was not surprising since no
individual person had previously been tried by en international ciriminal court.
The provision wvas therefore logiesl.

s
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Mr. TLOOMES (Australis) agresd with the United States representative
that the text of article 43 of the drvaft statute was preferable to the proposed
new toxt. If the court diemissed =z case it should be able to acqult the accused.
Morsover, tue proposed iext providing for periods of limitation made irmovations
in positive law, and that was undesiradble in e statute establishing a court.

Mr. MENDEZ (Philippines)-saw no veason why the siatute should not -
eribrace the notion of linii‘cation. He pointed out that 1t wae for the court to
got the period of limitaticn., The word "acquittal" should be used with care;
there could in fact be no acgquitial 1f there had been 'n_o triel.

Mr. 'R'C'JI..];.NG (Netherlands) proposed the deletion of the words "so long
as the period of limitation has nct expived" at the end of paragraph 2 of the
proposed new toxt of article 43, If the ldea of limlitation were accepted 1t
was evident that procesdings could be ;‘e-dpene.d at any time up to the expiry of
the period of limitetion and 1t was thus not nscessery t~ say so. If the idea
wore rejected, any ﬁsnbion of & poriod of limitation would be & reference to
something which did not exist.

Mr. MAKTOS (United States of America), speaking cn a point of order,
polated ouﬁ that the three artlclss proposed Ly Belgium wore interdependent;
the Commitiee could therefore conzider them separa.toiy but should vote on all
three at ths szme tive,

It was so d'ecided.

Resuming the dehate, Mr. MAKTOS (United States of America) supported
the Netherlends amencment to the toxt of article 43 propossd by Belglum. The
statute of the court should not mention a perisd of limitetion which could be
defined in the court’s rules., DMNoreover, as he had stated, he 4id not think 1t
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possible at that atage to introduce the new concept of limitation into internationa

criminal lav. Furthermore, under the Belgian proposal for article 44, the case

must have been concluded and the court must have agreed that. the accusetion was
‘ éot aubstchtiated, before it could decide on acquittals Ry contract,.article L3
‘ of.the draft statute provided that the court could at sny timc terminate the
proceedings and acquit the accused, | . .

In reply to an observation by the Trench representative, he added thet the

period of limitation did not serve the acvused's interests. In fact, it held
a constant threat over his head. '

- Mr. ROLING (Wletherlands) stated that he would only vote for the “text
proposed‘by Belgium if all reference to & period of limitatlion were deleted,
since that concept had no place in ‘the statute. It was for that reason that he
had Bubmitted en oral amencment to paragraph 2 of the new text proposed for
article 43,

Mr. MENDEZ (Philippines) thought that a pericd of limitetion should not
be defined too rigidly; the court shou . bz left free to determine the period
according to circumstences. Moreover, the proposed Belgian text used the word
"complainent"; 4if the compleinant was & State, that fact should be made clear
by saying: "if the complainant State withdraws its complaint”.

Mr. DAUTRICOURT (Belgium) agreed to emend his text accordingly.

‘Mr. MAURTUA (Peru) said he could agree to the first paragreph of the
Belgian text of article 43 but would ve reluctant to accept the second paregraph
which dealf with the period of lipitation and he méde‘a formal proposal that the
words "should not ber the resumption of thé brosecution 80 long as the period of
limitation has not expired" be deleted. The proposed text of article Lk stated
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that the court slone could decide to discharge the eccused.  Actually, however,

if the compleinant Stete withdrew its complelnt, the proceesdings would sutomatically
"be terminated; there was no need for a court decision. Moreover, it must be
known whether the termination of proceedinge wes permanent or temporary.

Mr. MENDEZ (Philippines) questioned the accurscy of the English version
of the new article proposed by Belgiume It should be emended to read: "“Except
as provided in specific conventions, crimes under international lay shall prescribe
after fifteen years from the commission of the offence". )

Mre DAUTRICOURT (Pelgium), replying to the Peruvien representative,
‘stated that although withdrawal of the complaint certainly implied the
discontinuance of the prosecution, the court slone wes empovwered to dlschLarge
the accused,s If the court decided that the complaint was not substantiated, the
) accused might not ve content with & withdrawal of the proceedings and insist on
being tried in order to obtain his acguittal, That was the purpose of his
progposed text for ertiecle 4%, The new article fixed a period of limitation of
fifteen years, That period had been proposed by the co-authors of the zrticle.
He himself would nave prefer:=2d a period of ten years but.the Committe= should
decide, | , ]

He drew attention. to a change in the .ext of the new article as stated in
working paper A/AC.GS/;.S. Instcad of "Except as provided in speeific
conventions” the text should wesd: "Except @8 specificélly provided in
* instruments”.

The CHAIRMAN invited the Committee to decide upon 2 sultable title for
the new article U3 proposed by Belgium.

Mr. ROLING .(Netherlands) proposed: “Impertial Trial". It was.already
stated in article 38, peregraph 2, thet the accused should have a fair trial.
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.. Mr. DAUTRICOURT (Belgium) would have prefeired "Impartielity of the
‘Tri&l?'o

Mro MERLE (France) agreed to that title,

- + MARMOR (Israel) thought "Feir Trial". would be best. But, to avoid
a.ny aiffi culty, prerhaps Belgium's proposed article 43 night become a paragraph b
to erticle 38, which wculd obviate the need for a title,

It was so decided,

Mr. MENDEZ (Fhilippines) suggested that, in the first paragraph of
article 43, as proposed by Belgium, the words "by a decision supported by reasons"
be deleted,

+ .~ Mr. DAUTRICOURT (Belgium), Mr, MARMOR (Isreel) and Mr. MERLE (France)
ergued that the words should stand because it was essential that the reasons for
suspending proceedings should be stated,

The CHATRMAN put to the vote the Fhilippine oral amendment to Belgium?s
proposad article U3, '1‘119 amendment was to the effect that > in the first - -
paragraph, the words "by a.decision supported by reasons" should.be omitied,

Ihe amendment was rejected by 6 votes to 1 with 2 abstentions, -

The CHAIRMAN put to the vote the first perogreph of article 43 as
proposed by Belgium (A/AC.65/L.8), which wes to form paragraph 4 of article 38,
. The first paragraph was adopted by.7 votes to 2, with 1 abgtention,

The CHATRMAN put to the vote the Peruvian oral emendment to the second
paragraph of Belgium's proposed srticle 43, -The amendment was to the effect that
the words "dismissal shall not bar the resumptiou of the prosecution so long as
the period of limitation has not expired® should be omitted, .

The amendment was adopted by 6 votes to 3, with 2 sbstentions,
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.

Article by - - o ’, B
ur. MAICI‘OS (United sta'bes of Amev'ica‘* propoaed that in article 4k as’ _
proposed by Belgmm, the words "if the comlaint 1; not uubstantia‘bed the CQurt o
eaall acquit the accused” be delewd.
. The CHATRMAT pub thé Uaited States propéasl to the vote,
The proposel waz rojected by 5 vaies to 2, with 3 sbotentions,

The CEATRMAN put the taut of article bl s wroposed by Belgium -
(A/2C.65/1.,8) tc tha vote, _ :
The 'be‘;'b vag. adbrt d bx) vor ms 40 2, with 3 abstentioni,

Naw article

Mr. IQCEES {Ansh‘al.ne.) observed that, .he Commiftea ha.ving decldsd to
-omit, in the socor*d pax ageapn of B lgi\m"' sroposed article 1+3 (vhich had
beco:ae pa‘cag:mh y o.L artlcl- 58) ) all men'blon cf the period of limitetion y the -
new article proposed. by Belg:.um had becore pointlcss,

e, DAU’LBICOLIRT (Belgium) agreed,'

‘ Mr. MARMOR (Is*‘ael) , a8 Joint ‘.u'thor of the new article ’ argued in _
favour of it, for ‘he d4id not cons:.d..r i% incompatlble wi‘l;h the Committeets vote on
the second pe.ragraph propozed for.arilclae 43, The now article might follow
article hh and its tn.tle might bé "Pnrioa of Limtation . -

Mra MAMOS (United States of Amric )} noted the Belgia.n representative'a',_
opinion that, owihg to the Commit .,eMs decision on the second paragraph proposed“ '
for article 43, ‘hhe new articlé had become pointless, He hoped “that the B..lgie.n
representative would vote accordingly, without feeling bound to support the joint
authors of the text, .
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Mr, MAURTUA (Peru) pointed out that the Committee was about to vote
upcn the guestion of the period of limitation spplicable to erimes under '
internatsonal law, without having defined the crimes under international law
Walch canme within tha courtts compztence.

. The CHAIRMAN put the new article propused by Belgium (4/AC,65/L.8) to
the vote, ' ' _
The article was rejectad by 7 votes to 3, with 1 abstention,

Articles 5 and k5

Mr., DAUTRICOURT (Belgium) poin‘:ed out that the Committee could not fix
the quorum before heving decided upon the number of judges of the court, which
was the subject of article 5, In that connexion; he recalled that he had
proposed to raise the number of Judges to 15, The alteration to the draft
statute hed become necessary because the Committee had decided to replace the
'comitting authority by & committing chamber composed of members of the couxrt,

Mr. MERLZ (France) observed that, in view of the provision that more
than one nationsl of the same State could not it on the Bench (article 6,
paregraph 2), the Belglen amendment required that at least fifteen States should
heve conferrsd jurisdiction upon the Court. Otherwige » article 5 would not apply.
It was therefore perhaps premature to tale s decision on the subject,

Mr. MARMOR (Israel) recelled that the voting oh erticle 33 hail
referred only to the principle of setting up a cormitting chamber, and not to
the number of Jjudges who would sit in 1% (A/AC.65/SR.13). He proposed that
there should be cleven judges: a quorum of five Judges would suffics to form the
court, and the committing chamber ;-'ould. be corposed of three Judges.
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Mr. MAKTOS (United States of America) could not accept that proposal.
A bench of threz judges in the committing chamber would not.be representative
~ cnougt.. ‘Moreo?er, b geemed,iérdly reasonsble to adopt a,émallcr quorum thaa
half the total pumber of judges. He would vote for the Belgian proposal.

Mr. BOZOVIC (Yugoslavie) elso supporicd the Eolgisn propesel, in
spite of the French representativc®s doubtes. Obviously, if the court were to
have any authority, it must dbe recdgaized by & lerge number of States. S

Mr. ROLING (Netherlazds) emphés*zad that the Qaiue“of & court ecould
not necessarily be 9xnressed in terms of tha numbcr of Judges sitting: he
wes in favour of & court of ninc Judges, wlth 8 quorum of five and & committing
chamber of thrée Judges. : ' _

Tha Israel proposcal wes rejected by 5 votes to 3, with 3 sbstentions.
The Belgﬂgn nmzndment to article 3% of tha draft statute‘was tentastively
adopted by & votes to 2, vzuh ‘5 abstentions.

Mr. DAUTRICOURT (Belgium) proposed that art"cle hs, as it appeared
in the draft et&tute, ahould b2 naintairad. '
Arilcue_hﬁ, ag it appeared in the dreft statute, wvas tentativaly edopted

by 10 votezs ¢t~ 1, with 1 absteation.

Article 12

Mr. ROLING (Netherlends) proposed, i view of the last vote, to
replace the worda "three Judgea oy. five Judges" in the first paragraph of
article 12. - |

It wvas so decided.
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Article 33

Mr. DAUTRICOURT (Belgium) suggested that the figure of five judges
of the committing chember should be rmintained, in accordance with hig
written proposnl (A/AC.65/L.6).

It was 8o decided.

Article 46

Mr. LOOMES (Australia) czked what would be the comsejuences of a
tie vote on final judgments end sentences.

Mr. ROLING (Jetherlands) recalled that the 1951 Committee had wished
to render conviction on the president's docision impossible. He admitted
that the srticle was not clear enocugh.

The CHAIRMAN conecidered that, in the event of a tie vote, the
court could not conclude that the accused was gullty.

Mr. LOCMES (Australia) asked whether a tie vote would entail the
accused’s acquittal.

~

Mr. ROLING (Nethcrlands) replied that the 1951 Committee had
anesvered in the affirmative.

~ Mr. VALLAT (United Kingdom) noted that article 46 might lead to &
deandlock if there were a majority on the question of guilt and & tie vote onm
the centence to be imposed.,

Mr. ROLING (Netherlands) poirted out fhat the Judges could alwaya
reach & compromise on the szntence.
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Mr. VALLAT (United Kingdom) wished to point out that & compromise
might be difficult in cases where , as in the Tokyo trials, the judges had very
‘ dlfferent opinions on ‘*he sentence that should be :meosed.

Mr. MENDEZ ‘(Philippi’nesf chphasized that these were very provable -
cases in view of the diversity of legel systems and the more or less .
latitude given to the judges in the various countries.

The CHAIRMEN 'i)ropoéed'thaﬁ‘ the words Mend sentences" should te .
deleted from erticle 46, perazreph 1.

" My, VALLAT (United Kingdom) was not sabisfied with that proposal.
He felt that the president of the ‘court should not perheps have & decisive. .
voice in the imposition of the scntence. L

“‘Mr. ROLING (Netherlands) was Of the opiniod toat article 4o,
paragreph 2, might spply to all the court's decisions, ‘except the’ death
sentence. - . : '

- Mr; ‘VALEAT (Usited Kingdom) proposéd rather to adopt the text of
article 55 of ‘the Statute of ‘the Internetional Court of Justice, which.reed:
"l. AL q_uéstiéns ~ghould be decided by a majority of the judges present.

2. 'In the event of an equality of votes the President or the Judge vho acts
in his place should have the casting .vote™

* Tha Ctmmmn propoced that the-word "present” et the end of
paregreph 1 should be repleced by the word- "pe.rticipating which appeared
in the text of ‘the dreft-stabute. ' '

It wee zo decided. "'
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‘ Mr. VALLAT (United Kingdom) asked whether it would no% be better to
retein in the English text the term in the draft stotute: “the vote of the
presiding Judge should be decisive®, rether than edopt the expre sion in the
Statute of the International Court of Justice, "the President .... shall heve 8
cacting vote™., Indeed the method of voting was not unimporitent. If the
presiding Judge had, not & casting vote, but a second vote, it was possible that
his finel decision would be influenced by the eguality of votes.

Mr. ROLING {Netherlends) considered that herdly probable. He
pointed cut that, if the presiding judge chonged his mind, there wes no
equality of votes.

Mr. LOOMES (Australie) proposed that ‘the text of the Statute of the
Internctional Court of Justice should be followed.
It wog g0 decided.

~

, Mr. ROLINC {Netherlends) proposed that the words: "with the
exception of & decision 10 impose a death sentence" should be put before the
beginning of peragraph 2.

- Mr, MENDEZ (Philivpincs).obcorved that in meny countries the death
sentence could only be imposed if the judges wers uranimous. He was of the
opinion that & similar provigion could be inserted in the dreft statute.

. ROLING (Wetherlauds) was opposed to any pfovirign of that kind;
indeed 1t might be interp:reted as e criticism of the Judgment of the
Internetionsl Military Tribunal for the Far East, vhich had :.mposed t‘le dea‘bh

" penalty by six votee to five, If some Stotes wished to make recervations as
4o the imposition of the death scntence, they were free 4o 4o 60 under the
conventions granting jurisdictica to the court.
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M:r MAIIPTUA (Peru) remrklsd tha.t the proposed toxt left the event of e
tie 'vo’ce on the imposition of the death sentencé in the air.

" The CHAmMAN coneldersd that in that case the death sentence’ could not
be imposed' "the cour'c mist pronounce enother sen’cence. '

1 . - b
. N . X . 3 . . [ . "

v ' Mre. PEREZ FEROZO (Venezuela) stated that life imprisonment was not = 1%
imposed in his country, which d1d not grant the extradition of accused persons:
liable to sentence of death or life imprisonment. He proposed that the beginning
of paragzaph 2..6hould he arended .28 .followsi -"with the exception of 'a decision to
1mpoee the death penalty or life imprisonment". , L

The Committ toe tcn ativelv andopted the Venszuelan amendment by 8 votes t_o;' none,
with I abstentions. | | | | |
The Cenmittee tentativelyv adopted the text of erticle 46 of the Jdraft statute,

amended in accordance Vl‘bh the United _Igngdom proposal, by 10 voﬁcs to 1. ‘

Article 4:[ . o ' .

W
gl
15

Mr MEI\!DEZ (Philipniues) prcpqsed that article lr{, paragraph 1, should
be amended as follcws- "ghall be wr;t. ton and shall be etated , otc.”,

Mr. MARMOR (Israel) poi:ctcd out that the statute should provide Por’ the
operetion of the "double Jéopardy” mqlei - It was théréfore desirable that the
Judgment should state the facits which hud been established by the court., He _
proposed that the. words, "inclulding.the facts which have been establishked with
regard to the accusedf®s participation in the offence for which he has been \
indicted", thuld be added. gt the.end. of paragraph 1. ‘ ’

Mr. DAU'I‘RICOUR’I‘ (Belgium) propoaed that the Israel representative s )
text should 'be replaced by ths words- "including the charges which have been "
es‘cablished" : a

e
e oa

~ Mr. MARMOR (Israel) accepted that wording.

 Mr. MERIE (Franco) objectsd to the two amendments, which welghted the
text unnecessarily. As paragraph 2 provided that the Judgment must be signed by
the presiding judge and by the clerk of the court, it seemed quite obvious that 1t

N

A
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should be given in writil;g. Moreover, if the cbject of the Israel and Belgian
amendment was to ensure respect for the decision, the court before vhich the case
was brought for a second time would be able to appreciate the scope of the
principle without it being necessary to‘ include & mass of detail in the statute.

. Mr. ROLING (Netherlands), supported by the Philippine representative,
recalled the provision of article 51 of the statute, which stated that: "no
person... shall be subsequently tried before any court, ete.". That made the
Isreel ar-udment unnecessary. In any case , the judgment, by stating the grounds
on vhich 1t was based, would meke the fgctg sufficiently clear.

The CHAIRMAN put the amendment accepted by the Isreel representative
to the vote. .
The amendwent was rejected by 3 votes to 3, with 7 sbstentions.

The CHAIRMAN put the Philippine amendment to the vote.
The smendment was rejected by 6 votes to 1, with 6 sbstentions.

’ The CHATIRMAN, in the absence of any opposition to parasgraph 2; noted
that the Committee had tentatively adopted article 47 of the draft statute.

Article 48

' Mr. DAUTRICOURT (Belgium) proposed that article 48 should be deleted.
Mr. LAUREL (Argentina) was in favour of it being retained,

Mr., MERLE (France) was opposed to that provision, but agreed that the
question was very delicate, as it illustrated the opposition between two different
legal conceptions. In international law there seemed to be an established °
tradition in favour of judges having the right to add an explanation of their own
dissenting opinions. That idea, however, was still very dangerous, especially
with regerd to crimina.l lawv.

RO O,
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Mr. ROLING (Netherlands) shared.‘ the view of the Belgian and French
representatives, not only because it wes in accordance with the systems in force
in the three countries and in meny others, but because experience, especially at
Tokyo, had shown the adviszabllity of keeping the proceedings in chamber gecret.,

Mr. MAKTOS (United Stateé of America} thought that the right to express
dissenting opinions sprang from the need of relations with the press and the right'
of the public to be fully informed.

Mr, VALLAT (United Kingdom) considered that the development of
international law was even more lmportant then the consideration emphasized by
. Mr. Maktos., Diésenting opinions were valusble in that respect and were sometimes
more fruitful than the judgmenis themselves. : .

The CHAIRMAN put the Belgian amendment for the deletion of erticle 48
to the vote. ‘ ‘
The a;nendment wvas rejected by 7 votes to 3, with 2 abstentions.

The CHAIRMAN noted that the Committee had tentatively adopted article 48
of the draft statute. ' ‘

The rmeeuving ~ose 8% T-15 p.m.

31/8 a.m.
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