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RE-EXlu'IDlATION OF THE DRAFT STATUTE PR!!.:P!\RED BY THE 1951 COI.fr.lITTEE ON

:mTERNA'l'IONAL CRrMJNAI, JURLSDICTIOi~ (A/2136, A!AC.6;/1, A/AC.65/L.7). (continued)

The CHAIBltJAN invited further cor:.si~rat1on of the Drafting Sub­

C~ttee's recommendations (A/AC.65/L.7).

~rticle 33 (continued)

The redraft of article ~3 was t~ntatiVf')J.I adoJ?~'!.

Article· 36 (continued)

MJ.o. DAurRICOURr (Belg1wd reeci,J.led hie prop0sal that, at the end of

-paragraph 1, the 'Word.!3 " ••• and, as .far as possiblo, of the States of which the

victims are nationals. 11 should be added.

Mr. LOO1OO (Australia).. Bupported by Mr. MAKTOS (United States of

Affierica) .. doubted the usefuL~ess of such an addit1on. The only purpose in

notifying States ws to enable them to take aome action such as challenging the

court r S jurisdiction. In any case the court's proceedings would be adequately

publicized.

v~. DAlJ"TRICOURT (Belgium) remrk~d that one effect of his amendment

would be that the States in question 1'1ouJ.d Bend cbservers to the trial.

Mr. ROBmSO~r (Israel) said that it would be inconsistent, if article 27

were retained. as it stood, to adopt the Belgian amendment, as the category of

States to which the amendment referred was D.ot included in article 27•

.Mr. ROLING (Netherlands) intineted that the Stand.:1ng Drafting Sub­

Committee had invited the Is~el representative to submit certain amendments on

the lines of Israel's comserrcs as cont~ined in document AlAe.65/11 page 31..

paragraph 1.

Mr. DAUTRIC0tJRr (Belgium) withdre"l' hie amendment provisionally pending

a decision on article 27.
It '¥.'8.B awed to return to artic].e :6 after .a decision he.~ been reached qp

article 21.
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Article 37 (continued)
i

It was decided to omit the vord "NO" :in the title of article 37.

MY'. VAu.AT (United Kingdom) remarked that the "TOrdS "instrument by
which the accused is sUbjected. to the jurisdiotion of the court" might give the
erroneous impression that it referred to an indictment or warrant of arrest.

Mr. ROLING (Netherlands) suggested that the phrase should be amended
to read "instrument by which jurisdictlon over the accused is conferred upon
th.e court."

The Netherlands amendmont. W!:l,;..8 adopted.
The redraft of article 37, as amend.ed, w./? .tentatively adopted bl 9 votes

to none, with 4 abstentions.

Article 27 (continued)

Mr. ROBmSON (Israel) said that two basic notions were dealt wlth in
article 27: "the protection of national sovereicntY' and the principle of
territoriality in criminal jurisdiction. As drafted, the article favoured
national jurisdiction, but the question of the coIlrliot could not be ignored and
left to a ruling of the co~ under article 24. lIe suggested that no decision
should be taken for the time being on ';lhether a rulo conceming conflict of
jurisdiction should be included in article 27 or elsewhere.

Mr. iDLING (Netherlands) recalled that he had proposed. the deletion
of the words " ••• and by the State or States in which the crime is alleged to
have been committed."

Mr. MAKTOS (United States of America) considered the Netherlands
suggestion unwise. Most criminals would rellBin in the States in which they had
committed their crimes and those States would therefore be deeply conoerned
about the crimes. The State, of which the crim1ne.l was a national, on the
other hand, was of no imporyance. Moreover it was not clear what the idea of



~t10nalitY' implied. rn mmY' countries, for instance the United States, the

law applied to citizens and aliens alike. Crimes of the type to which the

draft statute was intended to apply would usually prejudj.ce the interests of

the State in which theY' had been committed and much mora rarelY' those of the

State of. 1'Jh1ch the offender was a national. If' the text were retained as it

stoocl., manY' States would be hesitant to acced~.

Mr. NJlIlCIC (Yugoslavia) renarked tha1~, to make the statute acceptable

to mlny States, the principle of territoriality in article 27 must be retained.

Mr. MERLE (France) recalled that it had been decided the previous day

to inclucl.e in article 26 certain restrictive provisions which States might wish

to specify. It would be adviaable, before deciding on the Netherlands

, amend.ment, to consie,er whether the r~strictive provisions were adequate for the

purposes of article 27.

Mr. ROtJEG (Netherlands) agreed with the Israel representative that

two 1cl.eas were involved. The question of national Jurisd1ction would be covered

by a stipulation 'whereby no person could be tried before the court unless

Jurisdiction had been conferred by the State of which he was a national. It

was 1110gical to include the territorial aspect of national jurisdiction while

at the same time omitting other aspects.

The CHAIRMAN put the deletion I'roposed by the Netherlands representative

to the vote.

The Netherlands amendment was rejected by 5 votes to 1, with 7 abstentioos.

Mr. ROBmSON (Israel) remarked that it would reflect on the post-war

procedure adopted by tha victorious Allies in connexion with the NUmberg and

Tokyo trials and would also have unfortunate future consequences, if art1cle27

were not qualified by a proviso such as "Subje'ct to the inte:mational law of war."

Mr. MAURTUA (Peru) objected to the Israel representative's suggestion •

. It 'Wa.s not fitting to include such a proviso, which referred to a very special

type of case in the draft statute.

.,.. .,:.'.' ~
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Mr. PEREZ-PEROZO (Venezuela) said that to associate the law of war BO

abrupt~ with an instrument of justice would appear offensive. In the event of
" ,

war the proviso would have no meanlng, because the 'victorious country would not

confer jurisdiction upon the court to try its nationals" while the defeated State

w('l.:hl have no choice but to suTomit.

Mr. MAKTOS (United States of Americ~.) felt that the Israel suggestion

was unnecessary and dangerous. In the case of the unconditional surrender of

El. vanquished state" the question of the consent of the State in which the crimes

had been committed did not arise. Few States would be willing to confer

jurisdiction upon a court "'-"hose statute referred to such vague concepts as the

"international law of w.r" • The 1951 Conmittee had felt that the . inclusion of

a provision such as that in article 27 did no·t exclude the possibility of holding

'War trials. In any case war was neither a legal nor illegal but an extra-legal

concept.

1>11."'. MERr.E (France) said that tha Israel suggestion 'Was not of an
~ .

ideological but of a technical nature; it could not be overlooked in drafting

a provision on the attribution of jurisdiction. As it stood, article 27
, .

conflicted with the positive law of war under which military occupation authorities

had Jurisdiction over the territory which they occupied. Provision should be

included in the draft statute for the possibility of the international law of'

war being applied.

..
Mr. ROLn~G (Netherlands) interpreted the Israel amendment as seE!king

to vindicate before wOrld opinion the work of the NUmberg and Tokyo Tribunals.

Subjection to the interne.tional law of 'War might include Bubjection to law

covering, besides violations of the laws of warfare, crimes a.gainst peace and
, .

against huma?itYi 10 o/cher words" almost all the court's work would thu~ b~

subjected to the proposed exception.

The CRAIID1AN pointed out that both sides in Korea at present retained

prisoners of war alleged to have conmdtted crimes while in captlvltYihe 'trondered .
, .

what, if the court were already in being and the statute embodied the Israel
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proposal, the rights of one side would be "ith rogard to charging before the court

a prisoner who was a national of a State which had not conferred jurisdiction upon

the court; or, conversely, a national ot a State which had confelTed such

jurisdiction but which relied. on the subjecting clause of the Israel text to deni

the court jurisdiction over the case.

Mr. MJ\KTOS (United Statea of America) added that, if the one side did

charge a prisoner before the court and the consent of that prisoner's coUntry

was not sought, pUblic confidence in the court would be destroyed; whethel' that

side was within its rights or not.

Mr. ROBlNSON (Israel) said that the problem raised by the Chairne.n

involved, not a conflict between two Jurisdictions, buc a cOl1flict between the

Geneva Convention and the armistice agreement; but the present problem was to

decide whether the la~., of war included, besides .!E!!. bell~, ~ ~ bellum; if that

question were not answered in the affi:t"llJl.tive, the court would have nothing to

do.

In reply to a question raised by the Philippine representative at a previous

meeting as to whether violations of the lawa of war ae defined in the Regulations

to the Fourth Hague Convention (,;ould be regarded as criminal acts, he quoted a

finding of the NUmberg TribrlD8,1 as reproduced ID document A/CN .4/5, pp .44-45:

"To that extent the Sallid la true with regard to the laws of war
contained in the .Hague Convention. The Hague Convention of 1907
prohibited resort to certain methods of wgblg war. These included
the inhumane treatment of prisoners, the employment of poisoned
weapons, the improper use of flags of truce, and similar natters.
Many of these prohibitions had been enforced long before the date of
the Convention; but since 1907 they have certainly been crimes,
punishable as offences against the laws of wr; yet the Hague
Convention nowhere designates such practices as criminal, nor is
any sentence prescribed, nor any mention I1Bde of a court to try and
punish offenders. For lmny years past, however, military tribunals
have tried and punished individuals guilty of violating the rules of
land 'Warfare laid down by this Convention."

He also read article 3 of the Hague Convention Respecting the lawa and Customs

of War on Land, which provided that "a belligerent party which violated the

provisions of the •••Regulations should •••be liable to pay compensation;" but

which did not cover the problem of individual responsibility.
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Mr. ~1AURTUA(Peru) observed that, in eafe(~uard1ns the principle of
nationality, article 21 might affect the extraditioJ.'l of criminals and the laws
on the status of aliens, llhich differed in different countries; and that, :in
the present primitive state of international law an such questions as aggression,
crimes against human~ty and the like, it would be unwise to extend jurisdiction
in fields lacktng a basis of positive law.

..... ,..,.,...,..~., ...,,~~ ....,.. . .. ". ~

Replying to a question from Mr. VALIAT (United Kingdom) as to whether
his amenclment, mea~t: that jurisdiction would be canferred' upon the court, wen" it'
came into bE!ing.l also. with regard. ·towar crimes, he said that the amendment was
based on ~~e assumption that, eVen in time of war, states would prefer offenders
to be tr.ied by the international court; and tha.t it aimed to clarify the fact
that the court would not be bound b? the special "9rovision or article 26 in
cases where the law of war was involred •.

lv~. ~EZ (Phil+ppines) suggested that the apparent restrictive effect
of the Israel amendment might be corrected by the addition of Bome such phrase
as "if the case should. arise" •

~eplying- to twoquGstions from Hr. ''fANG (China), f'Jr. ROBmSON (Israel)
considered that, without his proposed :amendment, there w.s no guarantee that the
laws of wr would prevail; and that the taking over of the government by the
occupying authority in, for instance, Geruany after the Second World ''''ar woUld
not have solved the problem of consent , by the State"of which war criminals were
nationals, to the trial of those criminals by the court if the latter had been
in being at the time.

J '

The Israel proposal to introduce artie'le 27 of the'draft statute by the 'Words
"Subject, however, to the internat10t'l.al la'w of war" ws rejected by 4 votes toj,
with 6 abstentions.

l'Ir. ROBlHSON (Israel) felt tha.t, while the principles of nat1onal'ity and
territoriality were both covered by the 1951 Committee's draft of article 21, the
principle involved in safeguarding the interests of a State which was the victim
of a crime remined to be covered; he proposed that article 21 should be extended
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by the addition of a second paragraph. Aftsl' agree1ng to drafting amendments

suggeeted' by Mr. ROLING (Nether1a.nde) and Mr. MENDEZ (Philippines), he suggested

the following text for a second paragraphe

f1Unless otherwise prOVided for in the instrument conferring

jurisdiction on the court, the rules of jurisdiction of national

criminal courts, as defined in the respective criminal laws,

shall not be affected."

That paragraph would cover the terrltor~a11ty.principle embodied'1h the last

phrase of the 1951 d~ft of articlo g7, as well aa other principles embodied in

the various countriee1 legal sys'cems and would also provide ·for cases in which

a State's interests were harmed. at lone range. In the event of a conflict

between national and international courts, the former would prevail unless

otherwise expressly stipulated •

..
Mr. ROLmG (Netherlands), while arproving the substance, questioned

the form of the Israel proposal, which could be misunderstood to suggest that

it would be impossible for the international court to try a case if a national

court might have jurisdiction over such a case.

neplying to a question from Mr. MENDEZ (Fhilippines) as to whether the

opening phrase "Unless otherwise proVided for in tbe instrument conferring

jurisdiction on the. court" ws necessary, :theCIIAIRWI.N pointed out.that1ts

purpose was to mke clea.r that a treaty wouldprevaU over the domestic law

of a State.

Ill!'. RQBlll'SON (Israel) addE4 that the phrase allowed both for the

preservation of the status quo olf domestic jurisdiction, and for changes in

that status 1n favour of the 1nternat~cnal court.

....~~

r.,
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In reply to an observation from Mr. LOOMES (Australia) that the effect

of the phrase would be that where jurisdiction over a crime was conferred upon

the court by a State the court would have exclusive jurisdiction, he said that,

on the contrary, the effect vTas to allow of the concurrent jurisdiction of both

national courts and the international court over a given crime, or of the

exclusive jurisdiction of either, whichever was preferred.

The CHAIRMAN commented that the aim of the Israel proposal was to

assure the reader of the statute that no domestic criminal jurisdiction was

affected by the acceptance of the international court's jurisdiction unless

the relevant instrument provided otherwise.

Replying to questions from Mr. VAI:I...AT (United Kingdom),

Mr. ROBINSON (Israel) explained that, while article 27 was concerned to make

plain that the establishment of the court ,was not aimed at revolutionizing

the legal systems of the world, article 51 aimed to ensure that states would

respect the principle of no double jeopardy, as they did in. their domestic

jurisdiction. He accepted an amendment proposed by the CHAIRMAN, and

supported by Mr. VAU..AT (United Kingdom) that the words "rules of jurisdiction"

should be replaced by "rules determining the jurisdiction".

After a discussion of further drafting changes, in which

Mr. ROBINSON (Israel), Mr. VALLAT (United Kingdom), the CHAIRMAN,

Mr. MAEl'OS (United States of America), Mr. ROLnJG (Netherlands), Mr. MENDEZ

(~hili:ppines), Mr. MAURTUA (Peru) and Mr. DAUTRICOURT (Belgium) took part,

Mr. ~OS (United States of America) proposed that the second parag~aph

proposed by the Israel representative for article 27 should be amended to

read:

"Unless otherwise provided for in the instrument conferring jurisdiction

on the court, the rule s of a State determining national criminal

jurisdiction, as defined in the respective criminal laws, shall not

be affected."

He accepted a suggestion from Mr. ROBINSON (Israel) that the phrase

"as defined in the respective criminal laws" should be omitted.
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Mr. HOLING (Netherlands) asked whether the Israel proposal was

intended to r\~place that portion of articl~ 27 which read "and by the state or

States in which the crime is alleged to have been comm1tted~"

The CHAmMAN replied in the nega.tive. Th~ clause would remain, a

Netherlands motion for its deletion having been defeated earlier.

MT. ROBnrSON (rsre-el) d1sagre~d. Adoption of his proposal would

entail a consequ,ential amendment, name~y the deletion of the clause to which

the Netherlands representative had referred.

Mr. MA~"'OS (United States of America) had understood the position to

be the reveese , It had been his view that the Israel prol1osal merely involved

the addition of a paragraph to article 27 as worded in the draft statute.

In view of the Israel :representa.tivets explanation, he would vote against the

proposed addition. A motion to delete the final clause in ~ticle 27 had

already been defeated. He requested a separate vote on the Israel proposal.

Mr. VALLAT (United Kingdom) was not clear as to the meaning of the

words "shall not be affectedll at the end of the proposed additional paragraph.

Mr. RO.6INSON (Israel) explained that the rules of jurisdiction of

national criminal courts would not be affected by the conferment of jurisdiction

upon the international court.

Mr. ROLmG (Netherlands) suggested the addition of the words "of that

conferment" immediately after 11shall not be affected".

Mr. ROBINSoN (Israel) accepted the amendment.

The ClIA.IBMAN put the a.dditioncJ. para~4aph proposed by Israel to the

vote.

The paragraph 1-1'13.6 adopted by 10 votes to none, with 4 abstentions.
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Mr. ~S (United Sta:tes of Amarica) dicagreed. There was no

connexion bet'""een paragraph 2 of ,~.t:,·ticle 27 and the' clause containei in the last

part of paragraph 1. He felt v<...:.:" :strongly on that point and would be

compelled to advise his Gove!'n~ent 9.$ainst acceding to the statute if the

Committee agreed to the deletion pro~osed by Israel.

Mr.•' ROBmS~ (Isr~l)p'!"o:posed, es a consequential amendment, the.
deletion, of. the words "and by the state or S'tates in which the crime is alleged

to have been committedll from article 27, paragra.:ph 1.

The principle embodied in that cl&uue was protected in the Israel proposal

which had just been adopted.

The CHAIRLWY· found the construction \rh1ch the Israel representative

placed on article 27, paragraph 2, diff1cult to understand. The point was' that

the national jurisdiction of a State should not be affected by the establishment

of the international criminal court unless the instrument conferring jurisdiction

upon'the court expressly so prOVided. That was entirely different from the

concept that a case should not be tried before the court unless jurisdiction

had been conferred upon it by the state in which the crime was alleged to have

been committed. Tile essence of all criminal jurisdiction was the preservation

of order within a community, that being the purpose of the prosecution and

punishment of en offender. The contention that the State in which a crime had

been committed was no longer coneernedbecause jurisdiction had been conferred

upon the international criminal court would outrage the sense of· dignity of

every State.

He put the Isre.el proposal to delete the words "and by the State or States

in which the crime 1s alleged to have been committed" from article 27,

paragraph 1, to the vote.

The ;proposal "Tas reje~c::.ted by 7 votes to 3, with 4 abs.tentions.

I

iliIiIi....~;....~.1'JI\f ....~~~ ....~.~.~~-=""'~"' -, '"'c.:.. ·..c . .·~u •..•~.,
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Article 22

Mr. MERLE (France) proposed the deletion of' sub-paragraphs (a) and

(b), and referred to his Government's written comments on the draft statute

(A/AC.65/l, pp.24 and 25). T"ne General AsQembly should not have access to

the court even if it established a close relationship with that body.

M*;~~,8N"*M4'JFi!ii?¥?,+P1."~"i-~~iii)~"'~~f7·.••·':'·.·~'
~ .. ,. .. " ,,'" ' , '., ., - ,--. .

Mr. NINCIC (Yugoslavia) felt that SUb-paragraph (a) should not be

deleted until the question of the method by which the court might be

establ'i,shed was settled.

He supported the French proposal to delete SUb-paragraph (b). T'nat

sub-paragraph should be elimi.:nated whatever the decision taken with resFCet

to sub-Ilarasraph (a).

Mr. Rr:':'ING (Netherlands) agreed that a decision on SUb-paragraph (a)

should be held over until the question of the court's relationship with the

United Nations had been settled. If the court were to be established within

the framework of the United Nations, that Organization should have access to

the court through one of its organs, but not necessarily the General Assembly.

That )?rinciple should not be excluded as yet.

He supported the proposal to delete sub-paragraph (b) but felt that

provision should be made to authorize the General Assembly to allOi'T an

international organization to have access to the court. He therefore proposed

that a nev sub-paragraph should be inserted, reading: "Cb) Any international

body so authorized 'by the General Assembiy of the United Nations."
, ,

He had in ro~nd an international organization such as the Red Cross

Which, being concerned with the establishment and application of rules of

war:fare, would have great interest in bringing a case before the court in

-which it claimed that such rules had been violated. Its purpose would be

not so much to secure an offender's punishment as to obtain a decision from

the court as to the alleged. viola'€ion of the laws of war.

Mr. MEN;)EZ (Philippines) felt that the Red Cross was not competent

to prosecute an alleged offender merely for purposes of seeking a declaratory

judgment from the court.
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I.

Mr. MAURTUA (Perl't) end M1:. :PE..~ :?EROZO (Venezuela) supported the

French proI;:osal •

..Mr. VALLAT (United. Kingdom) said th~t he would. abstain from voting

on sub-paragraph (a) because the question,whether t.he General Assembly should

have access to the court could not be settled ltntil the method of estaolishing

the court was decided.

Mr. MARrOS (United States of' America) was una.ble to support the

French proposal. The United I~o.tions had broad authority to maintain

internatio~~eace and security. It should have access to the court if a

maj,ority ot itc sixty l~embers desired to institute prcceedings in respect o.r a

particular case. The consent of tbe State of which the accused ;person was a

nationol ,,:ould still be required in ~der "for the court to proceed.

He agreed with the United Killga.om l",:p:..--esentat:tve that it was premature to

take a decision on the question of the right of the General Assembly to

institute proceedings before the cCu::'t.

The CHAIlW..AN put, the French I'roposal to delete sUb-paragraph (a) of

article 29 to the vote.

The French proposal wa.s adopted by 8 votes to 2, w~th 4 abstent:'.ons •
. ,

The CHAIRMAN put the French proposal to delete sub-paragraph (b) of

article 29 to the vote.

The French proposal was adopted by 9 "o~o none, wi.!!:L5 abstentions.

!E~ substitute sub-paragraph proposed by the P.<!tharlauds was rejected

by 11 votes to 1, with 2 abstentions.

Mr. LOQMES .~Austra.lia.) said tha.t he had absta.ined from voting on

sub-paragraph (a) for the same 'reasons as tbose given by the United X1Dedom

representative.

'~

~'

..._~~~~_,,,:,,,*,~~;',i~..~
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Mr. PEREZ-PEROZO (Venezuela), said that his' vote '..n favour '01' the

deletion of sub-paragraph [a) did not mean that he refused to:recognize the

General Assembly's right to t18ke rspresentation to the international cri1ninal

court vith a view to preventing proceedingi which might endanger peace.

Mr. ROLlNG (Netherlanda) auggeeted, as a drafting amendment, the

deletion of the ~TOrds "party to the present State" in sub-paragraph (c) of

paragraph 29.

The amendment was agreed to.

Mr. ROLING (Netherlande) tonally proposed that the .follOWing paragraph

should be added to article 29: "In the 1nterest of the maintenance of peace,

the General Assembly my prevent a p!!.rt1c:ular eAQe from being brousht before

the Court. 1t

His proposal involved a question of principle. The General Assembly, or

whatever United Nations organ had competence in the lIBtter, should be in' a

position to prevent proceedings from being instituted before the court if; m­
its vlew~ such proceedings would endanger the maintenance of international peace

and security. The competent organ would be determined at the time when the

final statute ws draw up.

VJr. WANG (China) pointed out that the Committee had already disposed

of that issue by deleting article 28 from the -draft statute. The Netherlands

proposal was merely another form of political screening. In his view there

could not be any conflict between the lIBintenance of peace and the punishment

of an international crime. The CoDlll1ttee should not emphasize the virtues of

appeasement for the sake of JIfl.inta1ning peace at any price.

. .~
.1
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Mr. Rar,mG (Net~erlands) WQ.S, quite prepared to accept the Israel

representative's suggestion. He would agree to rc]?lace the words

"General. Asseni6ly" in his propose~ by a term such 8S "the relevant organ of

the United Nations". . He agreed that it should be a small body.

Mr. llINCIC (Yugoslavia) supptJr'ted the 'Netherlands proposal. The

deletion of a..1'O'1;1c!a 28 made it all .the ~ore necessary to provide for

"political screening" in specific c~ses~ Moreover" the proposal would remove

one of the major objections to the methQd of establishing the court by

conve~cion - fear of a possible confli~t,betveen the court's action and that

of the Un:1ted Nations.

YJr~ nOBmSON (Israel) 'Tondered. vhether the objective which the

Netherlands representative had in mind could not be achieved with less

publicity through f:, smaJ.ler United Nations organ. In that connexioD" he

called attention to the procedUl'"e suggested by his own delegation in

paragraph 4 of its working paper on the relationship between the international

cou.....t and the United Nations (A/Ac.65ft.4).

The CHAmMAN suggested that the representatives of Israel and the

Netherlands should confer with a vie\1 to re-wol"d1ng the Netherlands proposal.

The meetilli rose ~.t l.p.m.
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