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RE-EXAMINATION OF THE DRAFT STATUTE PREPARED BY THE 1951 COMMITTEE ON -
INTERNATIONAL CRIMINAL JURISDICTION (A/2136, AfAC.65/1, AJAC.65/L.T) (continuoed)

The CHATRMAN invited further corsideration of the Drafting Sube
Cormittee's recoumendations (A/AC.65/L.7).

Article 33 (continued)

The redraft of article 33 was t:sntatively sdoptad.

Article-36 (continued )

Mr. DAUTRICOURT (Belgium) recalled his proposal that, at the end of
paragraph 1, the words "... and, as far as possible, of the States of which the
victims are nationals." should be added,

Mr, LOOMES (Austrelia), supported by Mr, MAKTOS (United States of
Aumsrica), doubted the usefulness of such an addition. The only purpose in
notifying Stetes was to enable them to take some action such as challenging the
court’s Jurisdiction, In any case the court's proceedings would be adequately
publicized. e

Mr, DAUTRICOURT (Belgium) remarkcd thet one effect of his amendment
would be that the States in question would send ocbservers to the trial.

Mr, ROBINSON ( Israel) said that it would be inconsistent » if article 27
were reteined as it stood » to adopt the Belglan amendment, as the category of
States to which the amendment referrsd wes not included in article 27.

Mr, ROLING (Netherlands) intimeted that the Standing Drefting Sub-
Committes had Invited the' Israel representative to submit certain amendments on
the lines of Israel's comments as contuined in document AJAC.65/1, page 31,
paregraph 1,

Mr. DAUI‘RICOD?T (Belgium) withdrew his amendment provisionally pending
a decision on article 27,
It wes_agreed to return to article 26 aftor a decision hed been reached on

article 27.
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Article 37 (continued)

It wes declded to omit the word "NO" In the title of article 37.

Mr, VALIAT (United Kingdom) remarled that the words "instrument by
which the accused is subjected to the Jurisdiction of the court" might give the
erroneous impression that it referred o an Indictment or warrant of arrest.

Mr, RaLB\IG (Netherlands) suggested that the phrase should te amended
to read "instrument by which Jurisdiction over the accused is conferred upén
the court,"

The Netherlands amendment wasx adoptad,
The redraft of article 37 2 28 amended, was tentatively adopted by 9 votes
to none, with 4 abstentions.

Article 27 (continued)

M, ROBINSON (Israel) said that two basic notions were dealt with in
erticle 27: the protection of national soverelmty end the principle of
territoriality in criminal Jurisdlction. As drafied, the article favoured
national Jurisdiction, but fhe question of the conflict could not be ignored and
leoft to a ruling of the court under article 2k, He suggested that no decision
should be taken for the time belng on whether a rule concerning conflict of
Jurisdiction éhould. be included in article 27 or elsevhere.

Mr, RBLII\TG (Netherlands) recalled that he had proposed the deletion
of the words ".,, and by the State or States in which the crime is alleged to
have been committed,"

Mr, MAKTOS (United States of Americe) considered the Netherlands
suggestion unwise., Most criminals would rerain in the States in which they had
committed their crimes and those States would therefore be deepiy concerned
about the crimes, The State » of which the criminel was a natiocnal » on the
other hand, was of no imporpance.‘ Moreover it was not clear what the idea of
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nationality implied. In many countries, for instance the United States, the
law applied to citizens and aliens alike, Crimes of the type to which the
draft statute was intended to apply would usually prejudice the interests of
the State in which they had been committed and much more rarely those of the
State of which the offender was & national, If the text were retained as it
stood, many States would be hesitant to accede.

Mr, NINCIC (Yugoslavia) remarked tha’, to make the statute acceptable
to many Statea, the principle of 'berrito’rialiﬁj in erticle 27 must be retained.

Mr, MERLE (France) recalled that it had been decided the previous day
to include in article 26 certain restrictive provisions which States might wish
to specify, It would be advisable, before deciding on the Netherlands
- amendment, to consider whether the restrictive provisions were adeguate for the
purposes of article 27,

Mr. ROLING (Netherlanis) agreed with the Israel representative that
two ldeas were Involved. The question of national Jurisdiction would be covered
by a stipulation whereby no person could be tried before the court unless
Jurisdiction had been conferred by the State of which he was a national. It
was 1llogical to include the territorial aspect of national Jurisdiction while
at the same time omitting other aspects.

The CHAIRMAN put the deletion proposed by the Netherlands representative
to the vote,
The Netherlands amendment was rejected by 5 votes to 1, with 7 abgtentionsg.

Mr. ROBINSON (Israel) remarked that it would reflect on the post-war
procedure adopted by the victorlous Allles in connexion with the Nlimberg and
Tokyo trials and would also have unfortunate future consequences, if article 27
were not qualified by a proviso such as "Subject to the Intermational law of war,"

Mr, MAURTUA (Peru) objected to the Isrmel representative's suggestion.
-It vas not fitting to include such a proviso, which referred to a very special
type of case in the dreft statute.
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Mr, PEREZ-PEROZO (Venezuela) sald that to associate the law of war so
abruptly with an instrument of Justice would a,ppea.r offensive. In the event of
var the proviso would ‘have no meaning, because the victorioue country would not
confer jurisdiction upon the court to try its nationa.ls » while the defeated State
wevid have no choice but to submit.

Mr, MAKTOS (United States of Amorica) felt that the Israel suggestion
was unnecessé.ry and dangerous, In the case of the wiconditional surrender of
e vanquished State, the question of the consent of the State in which the crimes
had been committed did not arise, Few States would be willing to confer
Jurisdiction upon a court whose statute referred to such vagus concepts as the
"International law of war". The 1951 Committee had felt that the inclusion of
e provision such as that in article 27 did not exclude th_ei possiblility of holding
war trials, In any case war was nelther a legal nor 1llegel but an extra-legal
concept.

Mr, MERLE (France) sald that tho Isracl suggestion was not of an
ldeological but of a tech:nical nature, it could not be overlooked in drafting
a provision on the attribution of Jurisdiction. As it stood. » article 27
conflicted with the positive law of war under which military occupation authorities
had Jurisdiction over the territory which they occupied. Provision should. be .
included in the draft statute for the possiblliity of the internmational law of
var belng applied. .

Mr, RBLDIG (Netherlands) Interpreted the Israe)l amendment as seeking
to vindicate before world opinion the work of the Nirnberg spd Tokyo Tribunals.
SubJection to the international law of war might include subJection to law
covering, besid.es violations of the laws of warfare, crimes sgainst peace and
agains_t huna;zity, in other words, almost all the court’s work would thuq bq
subjected to the proposed exception.

The CHAIRMAN pointed out that both sides in Korea at present retalned
prisoners of war alleged to have cormitted crimes while in captivity; 'he wondered .
vhat, if the court were already In being and the statute embodied the Israel

¢
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proposal, the rights of one side would be with rogard to charging before the court
e prisoner who was & national of a State which had not conferred jurisdiction upon
the court; or, conversely, a national of a State which had conferred sich
Jurisdiction but which relied on the subjecting clause of the Israel text to deny
the court Jurisdiction over the case.

Mr. MAKTOS (United States of America) sdded that , 1f the one gide did
charge a prisoner before the court and the consent of that prisoner's country
was not sought, publlic confidence in the court would be destroyed, whether that
side was within its rights or not, '

Mr, ROBINSON (Israel) said that the problem reised by the Chairmen
involved, not a conflict between two Jurisdictions, but a conflict between the
Geneve Convention and the armistice agreement; but the present problem was to
decide whether the law of war included, besides ius belli, ius ad bellum; if that
question were not answered in the affirmative, the court would have nothing to v
do,

In reply to & question relsed by the Philippine representative at a previous
meeting as to whether violations of the laws of war as defined in the Regulations
to the Fourth Hague Convention could be regarded as criminal acts, he quoted a
finding of the Nlbmberg Tribunsl as reproduced in document A/CN.4/5, pp.lbh-k5:

"To that extent the suwiv 1s true with regzrd to the laws of war
contained in the Hague Convention. The Hague Convention of 1907
prohibited resort to certain methods of weging war, These included
the inhumene treatment of prisoners, the smployment of polsoned
weapons, the lmproper use of flags of truce, and similar matters.
Many of these prohibitions had been enforced long before the date of
the Convention; but since 1907 they have certainly been crimes,
punishable as offences against the laws of war; yet the Hague
Convention nowhere designates such practices es criminal, nor is
any sentence prescribed, nor any mention made of e court to try and
punich offenders. For many years past, however, military tribunals
have tried end punished individuals guilty of violating the rules of
land warfare laid down by this Convention,"

He also read article 3 of the Hague Convention Respecting the laws and Customs
of War on lLand, which provided that "a belligerent party which violated the
provisions of the.,.Regulations should...be liable to pay compensation;" but
vhich did not cover the problem of individual responsibility.
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Replying to a question from Mr, VALIAT (United Kingdom) as to whether
his amsndment meant that Jurisdiction would be cenferred upon the court, when it
came into being, also with regard to war crimss ; he said that the amendment was .
based on the assumption that » even in time of war, States would prefer offenders
to be tried. by the international court; and thet 1t eimed to clarify the fact
that 'bhe court would not be bound by the special vrovision or article 26 in
cases where the law of war was involred.

Mr, MAURTUA (Peru) observed that, in safeguarding the principle of
nationality, article 27 might affect the extradition of criminals and the laws
on the status of aliens » which differed in different countries: ; eand that y in
the present primitive state of international law on such questions as aggression,
crimes against humanity and the like, 1t would be unwise to extend Jurisdiction
in flelds lacking a basis of posltive law,

Mr, MENDEZ (Philippinss) suggested that the apparent restrictive effect
of the Isrmel amendment might be corrected by the addition of some such phrase
s "if the case should arise".

Replying to two quostiors from Mr, WANG (China) » Mr. ROBINSON (Israel)
considered that, without his ‘proposed amendment, there was no guarantee that the
laws of war would prevail; and that the taking over of the government by the
occupying authority in, for instance » Germany after the Second World War would
not have solved the problem of cousent, by the State of which war criminels were
nationals, to the trial of those criminals by the court if the latter had been
in being at the time,

The Israel proposal to introduce article 27 of the draft statute by the words
"Subject, however, to the intemationa] lew of war" was rejected by 4 votes to 3,
with 6 abstentions.

~

Mr, ROB]]\ISON (Israel) felt that » while the princlples of nationality and
territoriality were both covered by the 1951 Committee's draft of article 27, the
principle involved in safeguarding the interests of a State which wes the victim
of a crime remeined to be coversd 5 he proposed that article 27 should be extended
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by the additionr of a second paragraph., Aftsr agreeing to drafting amendments
suggested by Mr, ROLING (Netherlands) and Mr, MENDEZ (Fhilippines), he suggested
the following text for a second paragraph:

"Unless otherwise provided for in the instrument conferring

Jurisdiction on the court, the rules of Jjurisdiction of national

criminal courts, as defined in the respective criminal laws,

shall not be affected, "

That paragraph would cover the territoriality principle embodied in the last
phrage of the 1951 draft of article 27, as well ap other principles embodled in
the various countries? legal systems and would elso provide for cases in which
a State's Interests were harmed at long remge. In the event of a conflict
between national and internmational courts, the former would prevail unless
otherwise expressly stipulated.

Mr, RaL]J\IG (Notherlands), while approving the substance, questioned
the form of the Israel proposal, which could be misunderstood to suggest that
it would be imposslble for the international court to try a case if a national -
court might have Jurisdiction over such a case. '

Replying to a question from Mr. MENDEZ (FPhilippines) as to whether the
opening phrase "Unless otherwise provided for in the instrument conferring
Jurisdiction on the court" wes necessary, the CHAIRMAN pointed out that its
purpose wa.s to make clear that a treaty would prevail over the domestic law
of a State.

Mr. ROBINSON (Isrmel) added that the phrase allowed both for the
preservation of the sgtatus gquo of domestic Jurisdiction, and for changes in
that gtatus in favour of the intermaticnal court. )
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In reply to an observation from Mr. LOOMES (Australia) that the effect
of the phrase would be that where jurisdiction over a crime was conferred upon
the court by a State the court would have exclusive jurisdiction, he said that,
on the contrary, the effect was to allow of the concurrent jurisdiction of both
national courts and the international court over a given crime, or of the
exclusive jurisdiction of either, whichever was preferred.

The CHAIRMAN commented that the aim of the Israel proposal was to
assure the reader of the statute-that no domestic criminal jurisdiction was
affected by the acceptance of the international court's jurisdiction unless
the relevant instrument provided otherwise.

Replying to questions from Mr. VALLAT (United Kingdom),
Mr. ROBINSON (Israel) explained that, while article 27 was concerned to make
plain that the establishment of the court‘was not aimed at revolutionizing
the legal systems of the world, article 51 aimed to ensure that States would
respect the principle of no double jeopardy, as they did in their domestic
Jurisdiction. He accepted an amendment proposed by the CHAIRMAN, and
supported by Mr. VALLAT (United Kingdom) that the words "rules of jurisdiction"
should be replaced by "rules determining the jurisdiction".

After a discussion of further drafting changes, in which
Mr. ROBINSON (Israel), Mr. VALLAT (United Kingdom), the CHAIRMAN,
Mr. MAKTOS (United States of America), Mr. ROLING (Netherlands), Mr. MENDEZ
(Philippines), Mr. MAURTUA (Peru) and Mr. DAUTRICOURT (Belgium) took part,
Mr. MAKTOS (United States of America) proposed that the second paragraph
proposed by the Israel representative for article 27 should be amended to
read.:

"Unless otherwise provided for in the instrument conferring jurisdiction
on the court, the rules of a State determining national criminal
Jurisdiction, as defined in the respective criminal lews, shall not
be affected.” '

He accepted a suggestion from Mr. ROBINSON (Israel) that the phrase

"as defined in the respective criminal laws" should be omitted.



A/AC.65/5R.18"
English
Page 11

Mr. RILING (Netherlands) asked whether the Israel proposal was
intended to replace that portion of article 27 which reed "and by the State or
States in which the crime is alleged to have been committed.®”

The CHAIRMAN replied in the negative. The clause would remain, a
Netherlands motion for its deletion having been defeated earlier.

Mr. ROBINVSON (Isre.el) disagrecd. - Adoption of his proposal would
entail a consequential dmendment, namely the deletion of the clause to which
the Netherlands representative had referred.

Mr. MAKTOS {United States of America) had understood the position to
be the reverse. It had been his view that the Israel proposal perely involved
the addition of a paragraph to article 27 es worded in the draft statute.

In view of the Isrzel representative'!s explanation, he would vote ageinst the
proposed addition. A motion to deléte the final clause in axticle 27 had
already been defeated. He requested a separate vote on the Israel proposal.

' Mr. VALLAT (United kingdom) was not clear as to the meaning of the
words "shall not be affected" at the end of the proposed additional paragraph.

Mr. ROBINSON (Israel) explained that the rules of Jurisdiction of
nationsl criminal courts would not be effected by the conferment of jurisdiction
upon the internaticnal court.

Mr. ROLING (Netherlands) suggested the addition of the words "of that
conferment” immediately after "shall no% be affected”.

Mr. ROBINSON (Israel) accepted the amendment.
The CHAIRMAN put the additionzl paragraph proposed by Israel to the

vote.
The parezreph was adopted by 10 votes to none, with 4 gbstentionse.
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Mr. ROBINSON (Israel) proposed, as & consequentlal amendment, the
deletion. of the words "and by the State or States in which the crime is alleged
to have been committed" from srticle 27, paragraph 1, '

The principle embodied in that clause was protected in the Israel proposal
which had Just been adopted. | :

Mr. MAKTCS (United States of Americe) disagreed. There was no
connexion between paragreph 2 of .siicle 27 and the clause contained in the last
part of paragraph l. He felt v, strongly on that point and would be
compelled to advise his Government ggalnst aceceding to the statute if the
Committee egreed to the deletion proposed by Israel.

The CHAIRMAN found the construction vhich the Israel representative
placed on article 27, paragraph 2, diffieult to understand. The point was that
the naticnal jurisdiction of a State should not be affected by the establishment
of the international criminal court unless the instrument conferring Jurisdiction
updn‘the court expressly so provided, That was entirely different from the
concept that a case should not be tried before the court unless Jjurisdiction
had been conferred upon it by the State in which the crime was alleged to have
been committed. The essence of all criminal jurisdiction was the preservation
of order within a community, that being the purpose of the prosecution and
punishment of en offeander. The contention that the State in which e crime had
been committed was no longer conterned because Jurisdiction had been conferred
upon the international criminal court would outrage the sense of dignity of
every Stste,

He put the Isreel proposal to delete the words "and by the State or States
in vhich the crime is alleged to have been committed" from erticle 27,
paragraph 1, to the vote,

The proposal was rejected by 7 votés to 3, with & absténtidns.
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Article 29

Mr. MERLE (France) proposed the deletion of' sub-paragraphs (a) and
(v), and referred to his Govermment!s written comments on the draft statute
(A/AC.65/1, pp.2k and 25). The Gefieral Assembly should not have access to
the court even if it established a close relationship with that body.

Mr. NINCIC (Yugoslavia) felt that sub-paragraph (a) should rot be
deleted until the question of the method by which the court might be
esteblished was settled. v

He supported the French proposal to delete sub-paragraph (b). That
sub-paragraph should be ellminated.whatever the decision taken with respeet
to sub-paragraph {(a).

Mr. BFLING (Netherlands) egrecd that a decision on sub-paragraph (a)
should be held over until the guestion of the court's relationship with the
United Netions had been settled. If the court weré to be established within
the framework of the United Nations, that Organization should have access to
the court through one of its organs, but not necessarily the General Assembly.
That principle should not be excluded as yet.

He supported the proposal to delete sub-paragraph (b) but felt that
provision should be mede to authorize the General Assembly to allow an
international organization to have access to the court. He therefore proposed
that e new sub-paragraph should be inserted, reading: "(b) Any international
body so authorized by the General Assembly of the United Nations."

He had in mind an international organization such as the Red Cross
which, being concerned with the establishment and application of rules of
warfare, would have great interest in bringing a case before the court in
-which it claimed that such rulee had been violated. Its purpose would be
not so much to secure an offender s punishment as to obtain a decision from

the court as to the alleged vioclation of the laws of war.

Mr. MENDEZ (Philippines) felt thet the Red Cross was not competent
to prosecute an alleged offender merely for purposes of seeking a declaratory
judgment from the court.
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Mr. MAURTUA (Peru) end Mr. PEREZ PERCZO (Venezuela) supported the
French progposal,

Mr. VALLAT (United. Kingdom) said thg.;.t he would ebstain from voting
on sub-paragraph (a) because the question_whéi;her the Genersl. Assembly should
have access to the court could not be settled uhtil the method of establishing
the court was decided.

Mr. MAKTOS (.United States of America) was unable to support the

French proposal. The United Netions had broad authority to maintain
international teece and security. It should bave access to the court if a
mejority of it: sixty Members desired to institute prcceedings in respect of a
particular case. The consert of the State of which the accused rerson vwas a
national would still be required in order for the court to proceed.

He agreed with the United Kiugdom representative that it was premature to
take a decision on the question of the right of the General Asszmbly to
institute proceedings before the ccu-t,

7 The CHAIRMAN put the French rroposal to delete sub-paragraph (a) of
article 29 to the vote.
The French proposal was adopted by 8 votes to 2, with 4 abstentions.

The CHAIRMAN put the French proposal to delete sub-paragraph (b) of
article 29 to the vote.
The French proposal was adopted by 9 votes to none, with 5 abstentions.

The substitute sub-pearagraph provosed by the Netherlands was rejected
by 11 votes to 1, with 2 gbstentions.

Mr. LOQMES "(Austra.lia) sald that he had abstained from voting on
sub-paragraph (a) for the seme reseons as thoss given by the United Kingiom .
representative.
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Mr, PEREZ-PEROZO (Venezuela) said that his vote in favour ‘of the
deletion of sub-paragraph (a) did not mean that he refused to.recognize the
General Assembly's right to make representation to the internmational criminal
court with a view to preventing proceedings which might endanger peace.

Mr, ROLING (Netherlands) suggested, as & drafting amendment, the
deletion of the words "party to the present State" in sub-paragraph (c) of
paregraph 29,

The amendment was asgreed to.

Mr. ROLING (Netherlands) formelly proposed that the following paragreph
should be added to article 29: "In the interest of the maintenance of peace,
the General Assembly may prevent & particular case from being brought before
the Court."

His proposal involved a question of principle. The General Assembly, or
whatever United Nations organ had competence in the matter, should be in-a
position to prevent proceedings from being Instituted before the court if, in:
its view, such proceedings would endanger the maintenance of internmational peace
and security. The compe’dent organ would b¢ determined at the time when the
final statute wes drawvm up.

Mr, WANG (China) pointed out that the Committee had already disposed
of that issue by deleting article 28 from the 'dr'aft statute., The Netherlands
proposal was merely another form of political screening. In his view there
could not be any confllct between the maintenance of peace and the punishment
of an International crime, The Committes should not emphasize the virtuee of
appeasement for the sake of mintaining peace at any price.
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Mr. NINCIC (Yugoslavia) supported the ‘Netherlands proposal. The
deletion of article 28 made it all the more necessary to provide for
"political screening” in specific cé.ses‘. Moveover, the proposal would remove
one of the major cbjections to the nethod of 'establishing the court by
convenélon - fear of a possible conflidt between the court's action end that
of the United Nations.,

Mr, ROBINSON (Israel) vondered whetlher the objective which the
Netherlands representative had ir mind éould not be achieved with less
publicity through e smaller United Netichs organ. In that connexion, he
called attention to the procedure suggested by his cwn delegation in
paragraph l& of 1its working poper on the relationship between the international
court and the United Nations (A/AC.GB/L.E).

Mr. ROLING (Netherlands) was. guite prepared to accept the Israel
representative's suggestion., He would agree to rerlace the words
"General. AssembBly" in his preposel by a term such as "the relevant organ of
the United Nations". . He egreed that it should be a small body.

The CHAIRMAN suggested that the representatives of Israel and the
Netherlands should confer with a vievw to re~wording the Netherlands proposal.

The mee’cir_zg rosz at 1 p.h.

31/8 a.m.
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