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RE-EXAMINATION OF THE DRAFT STATUTE PREPARED BY THE 1951 COMMITIEE ON

INTERNATIONAL CRIMINAL JURISDICTION (continue@)

Artidle- 22
' The COmmittee tentativexxraﬂonted artecle 55 as worded in the araft statute.

Article 36

Mr. ROLING (Netherlands) proposed that the committee should defer
consideration o: the .article pendinz & declsion on ‘the wording of article 27.
If the Committee decided to Gelete the words "and by the State or States in
whieh the crime is alleged o have been cOmmntted " from article 27 it would
also have to delete the words 'and oe the State in which the crime is alleged
-to have been comm1tted" from article 26 25 %6, paragraph 1,

M:J DONS-MQEﬁLER (benmark) felt thet *.- nording of article 36 should
be retained irrespective of the decision taken wicu yegerd to erticle 27. o

Mr, DAUTRICOURT (Belglum) suggested thet provision should be made for
notice of the indictmenx to be transmitted also to the State of which the victim
of the internationsl crime was s national, .

lir, MAKTOS (United States. of Amarica) prbposed that in paragraph 2 the
word "ox" should e reple.c'ei by "ond", and the words "as the case mey be"
omitted. | . ' ‘

The CHAIRMAN suggested that, in accordance with the Netherlands
representativets propossal, those points should be taken up after the Committee
hed decided on the wording of article 27,

It vas so agreed,

Mr ROBINSON (Israel) hoped that the drafting sub-committee would, in
. considering article 36, take the Isrcel Government's views (A/AC.65/1, page 31)
into account,
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Ar+icle 31

Mr, MAKTOS (United Stateé of America) provosed the sddition of the
words "except where otherwise provided in i:e convention, special egreement or
unilaeteral decleration by uhich the uccused is subject to the Jurisdiction of
the Court," The emendment would enable Btates recognizing the system of trial
by Jury tc accede to the statute,

Mr, MENDEZ (Philippines) observed that the legislation of some States
vhich had not adopted the system of trial by Jury provided for the attendance
of assessors at trials, That was the case in the Philippines., Cases were tried
by & judge sitting alone but the parties to the action could decide to avall
themselves of the services of two or mere assessors to be selected from a panel
of reputable independent laymen or 'urists. The assessors had no voice in the
decision but acted as observers, They examined the facts of the case and
submitted their report., It was usual for the Judge to take their views into
consideration before rendering his judgment,

He wondered vhether the United States amendment covered that point,

The CHAIRMAN toc, it to be the Philippine representativets view that
provision for the employment of assessors should be mede in the conweﬁtion,
special agreement or unilateral declaration by which the accused person was
subject to the jurisdiction of vhe intefnat*¢nal criminal court, He himself
felt that the point vas covered in tha United States amendment,

Mr. MENDEZ (Philippines) asked the Rapporteur to include that
interpretation in the Committeets report,

Mr, LOOMES (Australia) Pointed out that the wording suggeéted by the
United States representative might have to te amended to bring it into line with
the terminology used in.other articles of the statute,
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Mr. ROLING (Netherlands) asked the United States representative.for
perticulars concerning the operation of the Jury system under his-p:oposed‘
‘emendment, Would the detalls be laid-dowm in the instrument conferring . - '
Jurisdiction upon the international couru? A

Mr. MAKTOS (United States of America) replied that the circumstances
governing a trial by jury would te cettled.by the States concerned,: The United
States smendment was intended to add elasticity to the operation.of the court
by allowing it to ftry a cése by Jury if the States concerned.so desired, ' They
might do so .in the case of specific crimes such as genocide. However, .there
was no element of compulsion in the proposal.

Mr, MAURTUA (Pern) felt that provision i .. :rial by jury would
complicate the courtt!s work. Moreover, <here was & close relationship between
articles 35 end 37, Any amendment of the latter along the lines suggested by the
United States representative would have a beering on the provisions of érticle 35,
paragraph 1. T

Mr. MERLE (France) .agreed wilth the Peruvian representative, It wvas-
dangerous to make proviéion in the statute for alternative methods of trial,
Moreover, the int¥oduction ¢f a Jury system might lead to results.which were the
opposite of those the Committee was attempting to achieve, He would therefore
vote sgainst the United States amendment. E
The CHATRMAN observed that the present wording of article 37, "Trials
. ghell be without a Jury" would preclude some Stetes from conferring Jurisdiction
‘upon the international criminal courtd, The United States amendment was being
-proposed as an escape clause, desighed to facilitete their accession to the :

statute,

‘Mr. ROLING (Netherlands) sald that while trial' by Jury was not
recognized in the Netherlands, some States felt v.r; strongly on that point. He
would therefore vote in favour of the United States aniendment,
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r, MEIIEZ (Philippines) obseryed that trial without a Jury seemed to
be the practice in mosf countries, Adoption of the United States amendment
 might make them reluctant to accede to the statﬁte. Moreover, trial by jury in
en international <riminel court would give rise to numerous complications, ‘
For instance, from what country would the jurors be selected, assuming that the
prosecuting attorney represented the complaeining State?

' Mr, MERLE (France) sald that, in view of the Chairman's explanation,
he would not vote against the United States esmendment but would dbstain. . He
still preferred the text of the article as contained in the draft statute,

Mr, PEREZ PEROZO (Venezuela) ccncurred in the French representativets
views. Trial by jury under domestic legislation implied trial of an accused
person by his peere, in other words by persons vho had the same background as
the accused, That would not be the case in an international trial, where a
person might be tried in one State for a crime committed in another State,
Moreover, vhile the international court might conduct a trial outside its
Permanent seat, that would be the exception ratlia *tan the general rule.

He could not see any justification for the United States proposal but, in
view of the Chairmen's explanation, would abstain,

Mr. GARCIA OLANO (Argentina) said that he too would ebstain,

Mr, NINCIC (Yugoslavia) felt that, in addition to the difficulties
mentioned by previous speakers with respect to the United States amendmant, the
introduction in the draft statute of elements of the criminal procedure applled,
in a particuler State wonld complicate the drafting of a logical statute for an
international cowrt. It was his understending, however, that trial by jury would
be the exception rather than the rule, He would therefore abstain from voting on
the United States amendment, .

Mr, MAKTOS (United States of America) observed that the difficulties
referred to Dy several representatives, for instance the question of the selectios-
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.of the jurors, could be settled by the parties in-the convention or. special
agreement, It would be for them to decide how the trial of e particular
crime should be conducted.

The Committee wes faced with the problem of choosing between an ideal
statute, to which many States might not accede, and & realistic one which would
commend itself to a majority of States. Thé United States delegation preferred
the latter. In fact, during the drafting of the Convention on Genocide at
Geneva, the United States had vwon an importent point but hed not hesitated to
change its position when informed that several Latin American States would find
it difficult to accede to the convention if the destruction of political groups
was considered an act of genocide. They had pointed out that the repression
of a political revolution nmight require the destruction of a political group.
The United States had conceded that point end the wording of the relevent article
had been amended, - The United States delegation hed thus deferred to the wishes
of several delegations for the sake of -making the .convention acceptsable to as

_many Stetes as possivle, The Committee was faced with & similar situation,

The CHAIRMAN put article 37, as amended by the United States, to the
vote, - PR _ '
Artiecle 37, as smended, was tentétively adonsed br 4 votes to none, with
10 abstentions.

1

Article 38

' Mr, MEfDEZ (Philippines) suggested the inclusion of a provision
guarénteeing the personal szfety of an accused person., That was implicit in
domestic jurisdiction, A person accused of a crime under interrational law might
have to propeed to the seat of the court for trial; he should be protected during
the Jjourney. - ' ‘ .

The CHAIRMAN suggested that the point was covered by article 42, which
provided for the maintenance of order at the trial,

Mr, WANG (China) felt that the protection of the accused when not
actually in court was e matter for the police, ' '
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Mr. DAUTRICOURT (Belgiws broposea the addition of the words "provided
that, vy his action, he does not hinder the course of Justice" in article 38,
paragraph 2(a), An accused person nmight wish to sdbotage his own *rial,

¥r. LOOMES (Australis) suggested thet erticle 42 would cover that. case. -
The court vas empowered to maintanin order at the trial,

Mr. MENDEZ (Philippines) observed thet: a:ticle k2 covered the situation
referred to by the Delgilan representative but not the point he himself had
raised.

The CHAIRMAN observe” that the Commiftée, while appreéiating the
Belgian representative's point, felt that no limitation shiould be imposed on
the right of the accused to be present at ell stages of the proceedings, the
court would have adequate powers ‘under article L2 of the draft statute to
maintaein order at the trial, '

Mr. DAUTRICOURT (Belgium) wondered whet! »r the implication was that
the court might, under certain circumstances, continue the proceedings in the
sbsence of the accused,

The CHAIRMAN replied in the affirmative,

) Mr, DONS-MOELLER (Denmark) suggested that the draf'ting sube-committee
should consider the advisibility of rewording peragragh 2(b) so as to limit the
number of counsels Tor the defence.

Mr, LOOMES (Australis) agreed, =nd felt that the point would be
covered by the insertion of the word "rcasonable" before the word "expenses" in
paragraph 2(c¢),

Mr, GARCIA OLANO (Argentina) po;nted out a discrepancy between the
Spanish and French versions of peregraph 2(b), ‘which referred to "counsel" in the
singular, and the English text, in vhich the term could be taken as singular or
plural,
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" The CHATRMAN recalled that the 1951 Committee had drafted the
original text in English with the intention that the accused could have one
counsel or more. The French and Spanish versions should be amended accordingly,

Mr. ROLING (Netherlends) felt that the existing text of the draft
statute empowered the court to rule, ir necessary, on the number of counsel
for the defence. Mbreover, aceording to parsgreph 2(c), if the court vas
satisfied that the defence reqpirements of the accused were adequetely met,
it would not authorize further expenditure for t-.. ;wrpose,

"' In reply to an enqtiiry from Mr, MAURTUA (Peru), the CHAIRMAN said
thet the 1951 Committee had‘considered that no accused person eohid invalidate’
ﬁhe court’s jJurisdiction by falling to attend the trial, except for reasons
of fbree‘ggjeufe. An sbsent accused pefsoh could only challenge the courtts
ruling if he had not 'been'noti'fied or if ;ie had been prevented from ettending.

Mr. MENDEZ (Philippines) suggested that the word "gpeak" in paragraph 3
should be amended to read "testiiy"." It was not a qpestion of giving the
acclised the opportunity of speaking in general but of submitting evidence on
his own behalf, The proper interpretation of "speak" was Juridicel rather
than gremmatical, otherwise the case of a mute ¢--1d be cited to negete
the literal 1mpor§ of the word in guestion, A vourt was not an orators! club
but an organ of law. The draft sfatute sald an accused could not be compelled'
to speak, obviously, it wes not 1og1cal to compel a person to exercise a right;
“What was loglcal was to assure a menber of en orators! club that he would not
be compelled to speak; The qpestion involved was a fundamental rule of evidence,
namely,'uuat vhen a Witness answered a question he sdbjected hiuself to qpestions
by the court end could not thereafter refuse tc LTI, The last sentence of
erticle ‘38 which said thet "chould he elect to syin:, he shall be liable to
questioning by the Court and by counsel" clearly showed that "speech" in that

"/9ontext meant testimony, The lisbility to gpestioning obviously could not mean
that he would be questioned sbout a matter totally irrelevant to the issue of his
Innocence or guilf, for in such a case the courtts duty was to stop the

, irrelevence rather than to encourage it,
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Mr. ROLING (Netherlands) recalled that the matter had been exhaustively
discussed by the 1951 Committee which had preferred the more neutral term "speak".

Mr. PEREZ PEROZO (Venezuela) pointed out that the Spanish text rightly
used the word declerar, which wes equivslent to "testify".

Mr. MAURTUA (Peru) remarked that, according to artiele 38, the accused
could refuse to speak. There were courts, for. instance in Peru, where a
stetement by the accused could not be used as proof egainst him except after
verification of the facts. There was & case for ettributing some legal value
to the testimony of the accused. The motter might be brought out in the
Committee's report.

Mr. DAUTRICOURT (Belgium)-proposed the «.iiiion to paragraph 3 of the
words: "He shall not bé compelled to swear an oath.,"

Mr. VALLAT (United Khngdom) seid that a substantisl risk was involved
in using the word "testlfy". If the term were adnpted, and an eccused person
wished to "testify", them, so far es English law was concerned, the court might
have to decide whether what he said wes testimony. If the word "speak" were
reteined,the accused would have wider latitude. It should be remembered that
the main purpose of article 38 was to ensure that the accused .had a fair trial.

Mr. MERLE (France) felt that article 24 solved the difficulty. The
court itself could decide on the interpretation of texts such as that under
discussion.

Mr. MAKTOS (United States of Americe) drew attention to the Netherlands
representative's statement, at the sixteenth meeting of the 1951 Committee, to -
the effect that, since an accused before the court might be a nationel of a
country where the Anglo-Saxon system of law applied, the Drafting Sub-Committee
had considered it desirsble to afford him the right, within the court's
procedure, of making a sworn statement and of bein -;:ss-examlned.l

1/ A/AC.48/sR.16, page T.



English
Page 11

.
¢ v

accused person ‘should be free.

. Mr. DAUTRICOURT (Belgium) agre=d that an
to gwear en oath if he ‘80 desired, but- it should be:made cleer in the draft
statute -that he could not be compelled to do so. . ‘ :

~ The CHAIRMAN put the Belgisn amendment to the vote. - o
The emendment was adopted by 3 votes to 1, with 10 abstentions.

- '+" . The CHAIRMAN put. the ;Philippine amendment to_?he vote: -
" The. amendment was rejected by 10 votes to k.

Mr. MENDEZ (Philippines) wondered whether the court could arrive at a
Just: decision if the accused had not spoken. '
Mr. ROLING (Netherlands) replied that an accused person should never
be compelled to co-operate in establishing his own guilt. He felt sure that
article 38 as it stood would ensure a fair triesl.

Mr. DONS-MOELLER (Denmark) proposed thet paragraph 2(c) should be
emended to read: :

. "The right to heve the reasonable expenses of his defence charged.
to the fund referred to in article 25 in so far as the court is
.satisfied that the accused is financially unsble to discherge such
expenses." ‘

- Mr. LAURSL (Argentina). egain referred to the disparity between the-
English text on the one hand, end the French snd Spanish versions on the other,
with regard to the number of counsel for the defence (sub-paregraphs (b) end (c)).

. Mr. DAUTRICOURT (ﬁelgium) end the CHAIRMAN felt that the French and
Spenish versions of sub-paragraphi (b) should be altered to conform to the English
text which used the word "counsel" and which implied that more than one might
be employed. They egreed, end Mr. VALLAT (United i".1'ziom) concurred, that the
Danish proposal disposed of that problem in respect of sub-paragreph (c).

afac.G5feriA5

e
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At the suggestion of Mr. VAILAT (United Kingdom), Mr. DONS-MCELLER
(Denmerk) deleted the word "finencially" from the text of his proposal, to
allow for contingencies such as the possession of sdequate funds which might
not be available due to the blocking of the accused's account.
The Danish amendment to peragraph 2, sub-psragreph (c) was adopted by

10 vptes to none, with 2 sbstentious.

Mr. ROLING (Netherlends) reserved the right to propose some slight
changes in article 38, in-line with'the comment of his Government (A/AC.65/1,
page 31, paragreph 2), at a later stege. :

Article 22

At the request of Mr. MENDEZ (Philippines), the CHAIRMAN explained
that in drafting article 39 the 1951 Committee hed had in mind that the court's
deliberations should take place in private and ite 6.%tings in public; he
added that any convention, or unilateral declaration, which stipulated that
& certain type of crime should be tried by a jury would specify how the jury
wes to funetion.

Mr. DAUTRICOURT (Belgium) felt that there might be an element of
contradiction between article 39 and article 48 in that the secrecy of the
court's deliberations was difficult to reconcile with a provision for the
delivery of separate opinione.

The CHAIRMAN and Mr. ROLING (Netherlands) both felt that there was
no contradiction between privacy of deliberetions and public delivery of
separate opinions.

Mr. VALIAT (United Kingdom) drew a parasllel between articles 39 end
48 of the dreft statute and Articles 54, parsgreph 3, 56, paragreph 1, end 57
of the Statute of the Internastional Court of Justice, which functioned
satisfactorily. A



DAFE ol dry v o A NG LI LB, B e S i R N e S S
e R A T R I L

BT e - A/AC.65/8R.15
: . English
Page 13

Mr. MERIE (France) agreed with the Belgian representative. that there
was a certain coatradiction, and observed that the International Court qf
Justice was in a different position from en intermationel criminal court so
far as the delivery of separate cpinions was concerned.

The CHAIRMAN egreed with Mr. MENDEZ (Philippines) that articie 48
would not be applicable to e trial by jury, but said that separate opinions
would be admisgible if the court rendered judgment on a demurrer to the
indictment. :

Article 39 was tentatively adopted, subject to aay modification which the
Committee might decide to_adopt after considering erticle 48.

Article 4O

In reply to & question from Mr. MENDEZ (Philippines), the CHATRMAN
seid thet that article was concérned purely with the issue of warrants, the
serving or execution of which would be the responsibility of a Government
essisting the court.

Articles 40, 4l and L2 were tentatively rdopted.

Article 43

Mr. MAURTUA (Peru) observed that the article embodied three possible
courses of action open to the court, and that they gave a confusing impression:
dismissal of the case which might be taken to mean temporary or permanent 4
dismissal depending on whether the circumstances preventing a fair trial were
transitory or lasting; discharge of the accused - in the Spanish version
abandono de le accidén, which in the stict technical sense was a matter for the

parties to the case; and acquittal a priori, in the absence of the possibility
of a fair trial, whereas logically acquittal waes t*.. - icome of a judgment.

The CHAIRMAN end Mr. MAKTOS (United States of America) explained that
the article had been framed by the 1951 Committee to allow the court latitude in
deciding how to deal with circumstances, such as the threat of mob violence
egainst the accused, vhich made & fair trial impossible et the time. The

. United States delegation to that Committee had favoured the wording "dismissal
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without prejudice to.further prosecution".- The power to -acquit had been included
in case the evidence for or agalnst the accused should be insufficient for a
fair triel owing,. for example, to a government's retention of napers which it
did not desire to make public. '

Mr. MERLE (France) sgreed with the Peruvian representetive that
acquittal was logically the outcome of a trialiA it was appropriately provided © -
for in article bk, but he proposed that the words "end way also acquit him"
should be deleted from article 43.

. ' Mr. MENDEZ (Philippines); supborting the French propossl, said' that
article 43 should be rea& in the light of article 51 which dealt with the
question of double Jeopardy; since that article s -ole of triel and acquittai
or trial end 'conviction, a trial was clearly the f.ndcmental requirement.. An
accused;coqld not bé acquitted without being tried. On the other hand, if
he was not tried because there was no case against him, that circumstance
should be clearly stated in the order of discharge. The normsl rule wes thsat
there was no case sgainst e person, and the exception was vhen e person was
" gcquitted. . T ~re was a greaﬁ difference between the two situations.

. Mr. VALLAT.(United Kingdom) felt that the question of double Jjeopardy
wag so importent that the better wey to amend erticle 43 would be to delete .
the phrase: /"discharge_the accused and". ‘

Mr, DAUTRICOURT (Belgium) proposed that, instead of amending
article h},'as‘proposea by the French representative, by deleting the last
phrese, the Committee should delete the whole of:the-second sentence of the
erticle. In reply to a question from Mr.-VALLAT (United Kingdom) he explained
that that would mean thet, before the case could be reopened, the prosecutor,
or the parties, would have to create the conditions necessary for e feir trial.

In reply to a question from Mr. LOOMES (fustralis) as to whether
there was a difference .in interpretation between ii> rench and the English
versions of the term "dismissal", the CHAIRMAN seid that the 1951 Committee had
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assumed that the court would poesess an inherent power to suspend the trial
pending the restoration of the becessary conditions for a fair trial, a power
which it was unnecessary to specify in the stétute;. the dismissal uentioned

in erticle 43 meant an actuel termination of the cese. The Belgian proposal

was based on the interpretation of dismiesal as suspension of thg case, which
would render the second sentence of article 43 unnecessary; but if, as intended
in the 1951 Committee's drafting, dismissal was finél, that second sentence
would be needed.

Mr. DAUTRICOURT (Belgium) considered that the need for the provisions
of the second sentence was covered by article L.

Mr. MERIE (Frence), supporting his own criginal proposal, observed
that the suspension of proceediungs favourad by the Belgien representative
would give rise to delicate problems end should be avoided.

Mr. ROBINSON (Isrsel) agreed with the Chaiyman that suspension wes
e matter for the court's rules of procedure and could be dealt with under
article 24. Article 43, as amended by the French representative, was &
necessary provision for cases where the conditions for a fair trial were
absent and should therefore be added to article 38. As paragreph U, article L
was a necessary provision in the event of there being no case against the
accused; it prevented indefinite persecution of the accused, and confirmed
that the court alone coul@ discharge or acquit him. '

Mr. ROLING (Netherlands) supported the French end Israel proposels,
end observed that the provision for acquittal had not formed an originel part
~of the 1951 Committee's conception of article 43, He suggested that the
Belgian representative should withdrew hie proposal. |

Mr. LOOMES (Australia) made a similar .stion.
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Mr. MAURTUA (Peru) supported the Belgian proposal on the grounds
that the ebsence of the conditions for e fair trial would be due to
transitory circumstances_. " '

Mr. DAUTRICOURT (Belgiwn) requested that an opportunity should be
given for him to reach agreement with the Fiench and Israel ‘representatives

before & vote on his proposel was taken.

The meeting rose ot 1.5 p.m.

| 24/8 p.m.
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