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RE-EXAMINATION OF THE DRAFT STATUTE IREPARED BY THE 1951 COMMITTEE ON
INTERNATIONAL CRIMINAL JURISDICTION (A/2136) (continued)

Article 27 (continued)

The CEAIRMAN recalled that the Netherlends representative had
'suggested the delet;pn of the words "end by the State or States in vhich the
crime is elleged to have been committed".

Mr. ROLING (Netheriands) seid that a distinction should be made
between the establishment of wn intornationael criminal court, in other words of
e supra-nationel authority, end the conferment of Jjurisdiction on the court,

The hostility of certain countries to the idea of establishment was based on
fear of the potential power of such a supra-national au hority, the Coviet Unilon
had refused even to take part in the Committee's discussion of it. But many
States, which, for tho time balng, were not prepured to confer Jurisdiction

upon an.internation-l criminnl court, vere not opposed to 1ts establishment or

td the granting of jurisdiction by other States.

The court, if established, would be a judicial organ of a certain cormunity,
but the commnity wawld lack a central authority capable of empowering the court
to create a pfosecuting agency competent to secure a given criminal, to gather
evidence, %o produce witnessos and to execute sentences, If the court was to
have eny power, that pover mist coms, not from the community, but voluntarily
from the participating States, By voluntarlly conferring Jurisdiction upon

" the court, the participating Statos would relinguish certain rights which they
had once enjoyed end the court would acquire certain rights., The readiness of
States to abandon specific rights in favour of an internation&l criminal court
might be due to a desire to assict {n the development of the community of States,
to bring into beln; an orgen more capablo of dealing with international crimes
or to leave the decision on certain delicate mﬂt ters to en international body.

The conferment of Jurisdiction brought wi+h it certeain ridhte and duties:
the right to bring & case before the court; the duty to allow other
perticipating States to bring a case before the court; the duty to recognize
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the judgment of the court and perheps the duty to essist the court in its
proceedings, DBut the granting of Jjurisdiction did not involve the duty to
bring cages before the court nor recognition of the court as the sole arbiter
in certain kinds of cases. It did not cieate & monopoly. Establishment of
the court depended also on the readiness of States to relinquish their tradltlc
1deas cf soverelgnty.

Tt was unnecegsery to provide in article 27 that no person was to be tried
unlese Jurisdiction had been cornferrsd upon the court by the State or States in
which the crims was alleged to have been committed., A natlonal of State A
might comsii an intermational crime in State B, State A having conferred and
State B having re_fxised. to confer Jjurisdiction upon the court, When the questl
of prosec\_:ttiz}g the crix@nal before the inteimational criminal court arose, if
he was in State B, which did not wish to have hin tried before the intsrnationa
criminzl éourt , that State could easily prevent the trial by refusing to delive
him, The co-operation of State B was thus essential to the exercise of
Jurisdiction by the internmational criminal court. But there was no need to
make special provision in the draft statute for euch a case, since Stets B woul
have no obligation to extradite the crimiral, If, on the other hand, the
criminal was in State A, his country of origin; or in a third State, there wep-*
reason to require the consent of State B for his trial by the intermatiomal
criminel court. If he was in State A, State A could bring him before its
domsstic courts, or before the internationzl criminal court, If he was !n &
third State, of which he wes not a national and in which the crims had not Yeer
cémitted, that State could have the case tried by ite own courte or before the
international eriminal court, if it had recognized the latter?s jJurisdictiom,
or, it could extradite him to State B, where the cyime had been committed, or
to State A, The actlon of the third State would depend on 1ts agreements with
the other States on the extradition of criminals, State B, not having custody
of the criminal and being unable to arrest him, would be unable to bring him to
trial and his trial by the intermational criminal court would not interfere witl
eny right which State B might enjoy, -

If the State ir waich the crims was committed hed cusbtody of fthe criminal
and 414 not wish to confer jurisdiction upon the court, it would be entitled
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to refuse to surrender him, If 1% did not have custody of him and had no meanr
of obtaining such custody, 1t could not bring him to trial. There was no
encroachment on the rights of the country where the crime wes committed if the
oriminal vas tried by the court without thet country's comsent, the only
difference being that the accused would be tried not by a foreign national court
but by a foreign international court,

Mr. ROBINSON (Isiael) said that the basic principle of an internatione
eriminal court was that, by accepting 1ts authority, States would be surrenderir
to 1% their Juriéd.iction over intornational crimes. Violatlouus of internations
1ew had 8o far boen punished by national military tribumals or ad hoc courts set

up by the victors, as at Nlmmberg and Tokyo, But States should be prepared to

* confer ante factum jurisdiction on an international criminal court, Supposing
that States were ready to take that revoluticnary step, the questlon arose whetl
the Committee was prepared to make provision for the reservations which acceding
States might wish to meke.

Cortain reservations were already included in tho draft statute, for exampl
in articles 26, 27, 32 and 55, but, as 1t vas not possible to foresee all the
different kinds of reservations which States might make, he doubted the wisdom
of including only some of them, The reservations in articles 27 and 30 went L
gome respects too far and yet did not in other respects go far enough. Under
article 27 1t would not have been possible to hold the Nlrmberg and Tokyo trial:
To retain article 27, "in which the question of nationality was an overriding
consideration, without leaving the way open for clarification and reservations,
might do more harm than good and might discourage States from conferiing
Jurisdiction upon the court, Thore wase Just as much reason to retain in
article 27 the territoriality principle, which the Notherlands amendment would
eliminate, as the nationallity principle., Thore wes a third principle which
should not be ignored and suitable provision for it should be included: 1f
State A suffered as 2 result of a crime committed by a natiomal of State Bin
State C, State A had the right to bring him to trial (the principle of violatior
of State interests).
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The section of the stetute dealing with tho court's competence should embody
three consideraetions: firet, that in place of an atfeﬁpt to incbrporate every
possible reservation, the basic principle should be accepted that the
Jurlsdiction of the court wes not presumed but required to bo stated in & valid
legel instrument; secondly, thet jurisdiction should be confined %o that
conferred upon the court by convantion, special agreement, or unilateral
declaration; end, thirdly, that States accepting the statute of the court should

be free to make reservaticns wZih regerd to Jurisdiction,

The CHAIRMAN explained that the 1951 Conmittee's aim in drafting
article 27 hsd been to express. ite oplnion that no State “would be bound by the
court's Jurisdiction merely becewce a nutional of that State was involved or
becauSe & crime was alleged to have boen committed on its territory; the
underlying principle of the 1951 draft statute was that the court's
Jurisdiction would be confinsd to that conferred by convention, -

Mx. MAKTOS (United States of America), replying to the Netherlands
representative, agreed tha’, if a State in whose torritory a crime was alleged to
have been committed was not & varty to the convention conferfing Jurisdiction over
that crime upon the court, that Stete would be under no cbligetion to hand over
the accused person to the court for trial. But in G5 per cent of caseg, the
accused would still be in the country where the crime was alleged to have been
commltied, and the absence of such obligatlon upon that State would render the
court impotent. ‘

An individual committing an act recognized as a crime by other States in a
country where-such an act vas not rocognized as a crime - for instance, an
individual committing genocldo, recognized as a crime by forty-two States, in
the United States, where it was not so recognized - might be & national of a
State perty to the Convention on Genocide, and would on that ground be subject
to the court's Jurisdiction; such a case could be dealt wih by extradition,
Normelly, hofever, the accused’s nationality was irrelevant,

He proposed that the Israel representative should Join the Standing Drafting
Sub-Committee in preparing the section of the statute relating to the court's
campetence, i

It weg so decided.
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Mr. MERIE (France) observed that the Netherlands and Israel approaches
to article 27 differed in that the Netherlends proposed to make reservatlons
binding upon all the States partles to the statute, whereas Israel proposed to
leave States free to introduce reservations when signiné, or when ratifying, the
Instrument adopting the statute. A decision between these approaches should
be reached before the question wes submitted to the Drafting Sub-Commitiee.

At the invitetion of the CHATRMAN, Mr. ROBI®ON (Israel) proposed the
following alternmative amendments to the Heiherlands representative?s proposal at
the previous meeting: +to substitute for the 1951 draft articles 26 and 27
elther:
“"The Jurisdiction of the Couxst 18 rnot presumed. No State 1s bound to
subJect its nationels, or a crime comnitted in 1ts territory irrespectlve
of the nationality of the accused person, or & crime committed In or outsid.
that territory by any person in violation of 1ts interests, to the
Jurisdiction of the Court except by consent, expressed elther ente factum
by conventions conferring jurlsdiction on the Court in fegard to crimes
under international law or post factum, with respect to a partlcular case
of such & crime, by special agreement or unilateral declaration.”

or: the first sentence of the same article, omltting the three reservations and

adding & paragraph resding: "VWhen conferring Jurisdiction upon the Court, State

are free to make thelr reservations",

Replying to a question from Mr, LOOMES (Australis), Mr, ROBINSON
(Israel) said that the way would still be cpen for eny State to confer
Jurisdiction upon the court ante factum by means of a unllateral declaration,
but that such & declaration would normally follow the establishment of the court
by a convention under whlch soveral States conferred Jurisdiction upon it._

Mr, WANG (China) and the CEAIRMAN felt that the interests of States
affected by the comﬁission of & crime should be specifically safeguarded, and
suggested that that should be done respectively by provisions of the statute
regarding the conferment of Jurlsdictlon, and by approval by theAGeneral Asgembl
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of all conferments of juricdiction., It was not clear to them how such interests
would be safeguarded if the couferment of all /uricdiction was left to conventions
into which States would enter.

Mr, ROBINSON (Isracl) rerliod that both the committing authority, or
such similar body as might bo established in plece of it, and the court 1itself
would go into the question cf cempetence very thoroughly.

Mr. PEREZ PEROZO (% oaszuela) recalled that it was only by & narrov
mergin thet the 1951 Committee liad adopted the ctipulation in article 26 that
Jurisdiction might be conferred ugpon the court ouly by States pertles to the
statute., The court could be establ/shed by & diplometic conference adopting a
convention conferring Jurisdiction upon tho court, with the court?s statute as
en ennex to the convention; thore wes no necessity for the statufe to have been
accepted by the States befcre Jurisdiction wa3s conferved by the conventlon.

He wondered whether the reservations wiich a State was free to make undexr the
Israel proposal included one in respect of acceptance of tho statute; 1if so,
the system would have the merit of additional flexibillity.

Mr. ROBINSON (Israel) replied that his basic assumption was thet the
court's jurisdiction would be available only to States which had accepted the
statute, The final answer %6 that questlon, howover, would depend on the temper

of the eventual diplomatic cornlerence,

Mr. MAKTOS (United States of America) welccmed the Isrsel proposal and
likened 1%, apart from the distimotion of ante factun and post facium thorein
drawm, to an amendment proposed in the 1951 Committee by the United States
delogaticn (A/AC,48/L.2 cf 6 August 1951), vhich read:

"The Court shall have jJuriediction over such offences againat the law of
netions as may be provided in protocols to the present convention vhich

heve been conclude@ pursuant to recommendations of the United Natlons
General Assembly, provided thaet no State shiall be bound by any such protocol
wnleas that Stato has accepted that protocol,"
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Mr. ROLING (Netherlends) interpreted the Israel proposal to mean that
e case could not come before the internmational court unless Jurlsdiction hed bee.
conferred upon the court by the State of which the accused peroon wes a nationel,
by the State on the territory of which the crime had teen committed, énd by any
State wnich claimed that its interests had been violated by the crime. In the
cese of some crimes, such as genoclde, practically every State in the world could
claim to be affected, Any one of them could therefore prevent the case from
ceming to trisl before the court simply by cleimlng a violation of its intereets.

Mr, ROBINSON (Isyvacl) agreed that States could not remain indifferent
to certain crimes, such as aggression or genocide, However, the broblem of
violation of interest should be considercd in a much narrower sense. For
instance, a State could claim that 1ts_interests‘wculd be vioclated in respect of
a crime which, under 1ts domestic legislation, it could try in its own courts.

Mr. RULING (Netherlands) felt thet it was nelther necessary nor
desirable to include such a provision In the statute of.the ‘nternational court,
Trial by the internmational court should be subJject tc¢ “he consent of the State
of which the accused persor. was a national, not so much because thet State might
wish to try him under its own laws but rather because some cases might involve
patters of nationsl policy which the State might be reluctant to have alred
publicly. A State should therefore be assured that 1tn,hationals would not be
tried by the intermational court except with its consent.

The conferring of Jurisdiction upon the court merely meant the right %o
submit a case to it end acknowledgment of that some rirht in favour of other
States. '

Mr, ROBINSON (Israel) felt that the Netherlends proposal to restrict
the basic reservation to the State of which the accused person was a natlonal
wes not dictated by considerations present in all crimes under internaticnal law,
It merely protected a State from a public airing of matters involving 1ts natlon

policy. That was a volid consideration,
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The Israel proposel, on the other hand, had been motivated by considerations
of a different character and was based on the conflict between national and
international criminal Juriediction,

The CHAIRMAN suggestcd that the Israel representative should confer
with the Drafting Sub-Committee with regard to the wording of his proposal,

Mr. RULING (Netherlands) felt that the Committee should be cleer as to
what 1t meant by the conferring of Jurisdiction upon the international criminal
court. He did not consider it to imply the complete surrender of a State’s
Jurisdictional »rights and their transfer to thc international court., It Simply
meant that a State was not corjellcd to bring a cese before the court but could
no¢ prevent another State from doing zo,

The CHAIRMAN, summing up, observed that the Cermitiee had before 1t
the Netherlends proposal to delote from article 27 of the &raft statute the words
"end by the State or States in which the crime is alleged to have been committed".
The Israel repressntative had submitted an amendmsnt to that proposal, the exact
wording of which was left to tae Drafiting Sub-Commitiee.

Mr. ROBINSON (Isrcol) pointed out that he had submitted an alternative
provosal under which a'general clause respecting roservations would be Included
in the draft statute in place of the specific clauses 1t now contailned,

With regard to the last point made by the Netherlands representative, he
could not quite see the difforencc btetween submitting a cese te the court, thus
actively acknowledging 1ts Jurisdiction, and allowing enother State to do.so, and
thus passively conferring jurisdiction,

% agreed with the Chairmen that the matter should be. considered in the
Drafting Sub-Cormittee and & sultable proposal submitted to the Committee.

Mr, PEREZ PERCEO (Verezuela) proposed that the Committee should not
take a declsion with respect to article 27 until the Drafting Sub-Comm;ttee hed
considersed the Israel proposal,

It was so agreed,
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Mr, VALIAT (United Kingdom) sugéeated thet the Drafting Sub~-Committee
should submit 1ts proposal in the form of an amendment to the present text of
article 27,

Mr. RULING (Netherlends) proposed that the Committee should defer
consideration of the other articles in the draft statute relating to the
question of Jurisdiction pending svbmission of the Drafting Sub-Cormittee's
proposal. , : -

It was oo acroed.

'._Eha meeting roue ot 1 o.M i

24/8 p.m.
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