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RE-EXAMINATION OF THE DRAFl' STA'l'U'lIE PREPARED BY THE 1951 COMMITl'EE ON

INTERNATIONAL CRIMINAL JURISDICTION (A/2136, A/AC.65/L.5) (continued)

&ticle 7 (continu€!~)

The CHAnu~ observed that the Netherlands amendment to the

United States amendment to article '{ of the draft statute (A/Ac.65/L.5), which

had been accepted by the United States representative, illustrated the

relationship between articles 7, 8, 9 and 11, and that discussion of article 7
should take into account tl~')oe othor articles.

In reply to a qU~:Jtion from Mr. LOOI'1ES (Australia), Mr. MAKTOS

(United States of America) stated that he had no preconceived ideas as to the

form to be talten by 'the meet-Ing of Statea to elect judges, and had phrased his

amendment to allow for differences of view on the subject; there would, however,

be no constitutional objection to a decision by the ~neral Assembly to call a

joint meeting of the Assembly and non-member States which would have accepted

the jurisdiction of the court. Such a procedure was used to include

Liechtenstein and Switzerlend in ~tters relating to the International Court

o~': Justice.

The CHAIRMAN ~eferred to the report of the 1951 Committee on

International Criminal Juriodiction (A/2136), which made clear in paragraph 48

that the drafting of article 7 had been ·u:J.sc:d on the premise that the court was

to be established by the ccnvcnt.ton method. He re,1d out paragraph 50 in

support of the United Scates Ct.!lle:ldment.

Mr. PEREZ PEROZO (Venezuela.) referred to the Chairman's earlier

observation on the 1951 Committee's view that c~didates for judgeship in a court

established by General Assembly resolution should be nominated by the General

Assembly itself, and agreed with the Chinese representative's ~tatement at an

earlier meeting that to adopt the United States amendment wOuld prejudge the

issue of the method of establiohing the court. A court set up by General

Assembly resolution as a sUbsidiary organ of the Aspembly as provided for in

.
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Article 22 of the Cha,r+.er sbould consf.sf of judges nom.inated byUn:i:ted Nations

Members and electeli by the Assembly; but if the court were to be established

by a convention imposing l'esponsibilttles on only some of the Members of the

United Nations, it would not be in orc.er for the election of judges to be the

responsibiEty of ~l the Mambers. The same l'easoniug applied to the method of

esteblishing the court proposed bJ' the Ur~'ited fitatcs representative.

Mr. l>tA.tcrQS (Uni,ted States of' ArLlerica) agreed with Mr. VALLAT

(United Kingdom) that support f'Cl:::' one or ether of the draft texts of article 7
offered respectively by the 1951 Committec'~ draft statute and his own amendment

did not commit any delegetio~ to support the e5teblishrr~nt of the court as a

United Nations organ, 0:::' of a ~articu1ar method of .establishing it. The

Venezuelan representative's objection to the United States amendment could be

overcome by stating in the CO!lh"llttee's report that the choice of text of

article 7 did not prejudge the method of establishment. of the courtj the aim in

deciding upon the form of article 7 "''as to give the coU:::'t prestige and the

.wiuesl; possible appeal, \ih1ch "lOuld be best achieved by the combined wisdom

of sixty St~tes.

A vote for the UniteC:: Sta~es amendmenb violated no cODstitutional principles

the General Assembly had the right to accept obliga.tions placed upon i t b~r the

statute, as it had done in the caaea of the Libya 8.l\i Eritreo. tribunals, without

claiming the court as its O~.~ subsidiary orean.

lIx. GAR'JIA OLANG (l'.rgentina.) proposed that the Cot1l1littee should present

two alternative texGs of article 7, worded respectively on the lines of the

1951 draft statut.e and the U:1itr:.d States amen'lment as amended by the Netherl:mds

representative.

Mr. ROLniG (Ne~hcr::'P...'lQs) 13upported the proposal. He felt that the

criterion ultimately determinine the choice of text for article 7 should be the

relative closeness or looseneas of llnks between the United Nations and the- eour-t .

Mr·. PEREZ FEROZO (Venezuela) sa.id that the crucie.l question ~. that
" ,

of the responsibility of' the United Nations, and disagreed with the observations

of the 1951 Committee ~ihich had viewed the form of article 7 as dependent on
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t.':~ !~.ethcd of este.blisbmcnt at the court by convention: the conference at which

the convention was '1dopted might itself decide tha.t jUdges should be nominated

and e~eoted not b~ the stc.tes parties alone ~ut by the ~-eneral Assembly plus the
non-member states parties.

He p:roJ;losed as an alternative 1,0 the Argentinepropoed '~h(tt the draft

s;~atute should cr.ntain one text tor article 7, foll.:lwed by a note giVing the
a.lternative text.

The CHAIF.MAN invited the members of the Ca.mnittee to adopt by vote a
working hypothesis, either the Ar~entlne proposal that two alterna.tive texts of
artiole 7 ohould be given in the draft sta.tute, or that one text ahoJ.lld be given

there and th-3 other dealt with in the body of the Committee's repor\~.

The Argentine proposal. was adopted by 6 votes, 3 votes being cast in favour

2!. the alt<::.rna.tive proposal.

Mr. LOOMES (Australia)" explaining his vote for the Argentine propoeal,
felt t~at. the criterion proposed by the. Netherlands ~epresentative should be

advanced by the Committee in its ;report4

Replying to an invitation by the~~ to vote upon the inclusion of

th~'U~ited states amendment as pne of the alte~native texts of ~-t1cle 7,
Mr. VALLAT (United Kingdom) I Mr. GARCIA OWIO (Argentina) and 1>11'. Ri:5LING ()lTetberJlmp

agreed that, provided the :principle of parallel preaentation of the two alternativf.

text~ of article 7 ~n the draft statute were observed, and provided the Committee
reported that the choice of alternative was to depend on t~e Assemblyts decision

to establish closer or lees close l~nka betw~~~ the United Nations and the Court,
no vote on that issue was necessary. Th~ latter three representatives agreed

iL preterrinB that the links should be close, and that the united states amendment
was the applicable text if the ASGe~bly sho~d decide in favour of close links;

they considered, however, toot provision must be made for a possible .. Assembly

decision f.avouring looser links.

Mr. MERLE (France) said that he was against, the altel'Dative draft method

and that he had voted against the Venezuelan proposal. But if that method was

. ~
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adopted, it should be follo,'ed logically. He would not object to the adoption
of the United states text as an alternative to article 7 of the c.raft statute
prepared by the 1951 Committee. By such action the Committe~ would not have
opted for either system; it had merely agreed not to adopt a decision for the
time being. He therefore proposed the inclusion in the drart statute, as an
alternative to article 7, of the wording of the draft statute of the 1951
Committee and the United S"..ates amendment as amended by the Netherlands
representative. The final choice should be left to the Sixth Committee or the
General Assembly.
Article 8

The C~T explained that the alternative texts before the Committee
were those given respectively in the 1951 draft statute and in the United States
amendment (A/AC.65/t.5) as amended by the Neth6rlands representative to include
the words "states referred to in article 7" instead of "states parties to the
present statute".

Mr. G..tffiCIA OLANO (Argentina) proposed that the two alternative texts
be presented siq.e by. side in the draft statute prepared by the Committee.

The proposal was adopted by 9 votes to 3, with 3 abstentions.t

Article 9

The CHAIBMAN read the revised form of the United states amendment, as
follows: " ••• the Members of the.United Nations snd those non-member states which
shall have accepted the jurisdiction of the court".

A motion to present as alternative texts the wording of the 1951 draft
statute and that of the United states amcndment~ as amended, was adopted by
2.. YO'ces to 3, '\o,ith 3 abstentions.

Article 10
Mr. R~LING (Nethel'lande) pointed out that the '\-Tords "as far as possible"

were intended to cover the situo.tion in '\o,hich judges were nominated and elected
by the states parties to the statute.

The CHAml-1AN stated that it might not in practice prove feas:l:ble to
include judges representing all legal cJc~ems and the electors must not be asked
to do the iIlI1?ossible. The motion was that alternative texts should be prepared,
one including and one om;ttting the words "as far as possible".

c
,
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Mr. RotIN~ (NetherlandS) drew. attent.ion to paragraph 51 of the Report of

the Committee on Internatio~al Criminal JUrisdiction. In the light of that opinio!

it seemed logical to retain the e::ist:I.ng text of article 10 and to delete the word~

"as far as possible" in the alternative text.

1I.r. BOZOVIC (Yugoslav;f.ll.) ob~e"eQ. thee the qucst:l.cndepended on the

nUmber of states which ndhered to the statui:,e of' an international criminal court.

If only some fifteen or twenty states supported the court, the judges would

presumably be nationals of' those states. There was on the other hand no intrinsic

reason why eminent jurists who were ns+':!.onals of other States, or even stateless

per13ons, should not serve. He proposed that the ~uestion belett open and

decided 'in the light of subse~uent eXperience.

The CHAIm.lAN pointed out tL... I: if' the "Tords "es far as possible" were

deleted, and if, as w,ou;Ld probably happen, there was no l"~presentative of a

particular legal system, it would be difficult to counter the objection that the

court 1-TaS not pt-'o1?e;-ly constituted.

Mr. HOLING (Netherlands) suggested that the text of article 9 of the

Statute of the International Court of Justice be followed. That Statute merely. '

enjoined electors to "bear in mind" the representation of the principal lege.l

systems of the world.

lvir. MERLE (France) and Mr. GARCIA OWI0 (Argentina) thought that a

decision should be made in favour of one text or the other; they considered that

the method of' submitting alternutive texts was open to abuse.

The CIIAIIMAN called for a decision on the motion that .alternative texts
should be prepared.

The m;z):1C!l was rejected by 10 votes to 3, with 3 abstentions.

The CHAIRMAN proposed that the exioting text of article 10 be l"eta,ined.

The m\Jtion was accepted by 8 votes to none, with 7 abstentions.

Article 11

The CHAIRMAN p,roposed that alternative texts of articie 11, one as it

appeared in the draft statute and one as amended by the United Sta.tes and

Net1;lerlands representatives, s~ould be adopted.

The motion was accented by 8 votes to 3, with 4 abstentions.

:i'~
":;"



Mr. IDOMES (Australia), Mr. DAU'rRICOURT (:Belgium), Mr. MERLE (France),
Mr. MAKTOS (United states of America)" Mr. PEREZ PEROZO (Venezuela) and Mr.
BOZOVIC (Yugoslavia) stressed that in voting on the motion that alternative
texts be submitted they were in no way implying a preference for either text.

. Mr. VA!J..AT (United Kirigdom) explained his ~bstent1on on similar grounds.
He also said that he could not express a firm opinion on the merits of the
alternatives because he could not, at the moment, visualize circumstZlllcea in which
an international criminal court might be set up and, therefore, could not foresee
what would be the best method of electing the Judges.

Ml'. RBLING (Netherlands) stated that the task of the Con:anittee was to
submit to the General Assembly the most appropria.te statutes, but the choice
depended on the closeness of the links which it was desired to forge between the
court and the United Nations. The voting in the Committee itself was of no
significance since the members did not represent the United Nations as a whole.
Parallel texts must be prepared wld the decision left to the General Assembly.
Article 12

Paragraph 1

Mr. DAUrRICOURT (Belgium) proposed. that the text of paragra.ph 1 be
amended to read: " ••• the terms of five judges shall expire at the end of three
years".

M~. GARCIA OLANO (,A:igentina) pointed out that that question could not be
decided until a decision had been reached regarding the quorum (article 45).

The CHAIRMAN proposed that consideration of paragraph 1 be deferred
until article 45 was exammed,

It ,,,,as so decided•

..Paragraph 2
Mr. MENDEZ (Philippines) proposed that the element of chance inherent

in the draWing of lots should be eliminated and the decision on the term of
service of jUdges should be based on t:1C number of votes they received. It would
be more logical if the three JUdges receiving the highest number of votes served .
for nine years, the three with the next highest number for siX years and the three
with the lowest number for three years.

The principle on which he based his proposal was already recognized in
paragraph 2 of article 11.



Mr. lilA.11MOR (Israel) observed that the Philippine Pl'oposal ~Tould detract

from the pl·estige of the court. It would be unfortunate if the pUblic were to

know that a given judge'had to ~etire after a term of three years because he had

received fewer votes ';"han other Judges. He therefore favourad the text of the

draft statute.

Mr. ROLn~G (Netherlands) pointed out that article 12 was based on

Article 13 of the statute of the International Court of Justice and that there was

no reason for changing the existinG text.

Mr. M...l;JNDEZ (::?hiUppines) replied that the statute of the International

Court of Justice vas not sacrosanct. That Court might some da.y conc Lude that the

procedUJ:'e in At'ticle 13 ~To.S not el.tircly fair. His proposal would eliminate the

elemant of chance, according to 1.,hich the ~·l.ldge obtaining a large number of votes

might find that he'had to serve a short term, while a judge receiving fewer votes

might be chosen by lot to serve a longer term••

Mr. BOLING (netherlands) said that a judge who received a large number

of votes and w~o was dl'a1n1 by lot to serve a short term would still be eligible

for re-elect10~ Although the statute of 'the 'International Court of Justice was

not sacrosa.nct, it 'Worked well and should not be changed except for very cogent

reasons.

The CHAIIMAN put the Philippine proposal to the vote.

The 12ropose.l was rejected bl 10 votes to 1, with 3 abstentions.

Po.t'':.g'l.·aph 2-
~e CHAIRMAN recalled that the Philippine represento.tive had suggested

the addition: at the end. of p,:ragral'~l 3, of the words "This shall not apply in the

case of a j\l.dge diom:i.ssed under rn'ticla 18."

Mr. WANG (0hil1a) i'elt that there was no need to amend paragraph 3
because, under nOl~al ci~CtUdst~ceSj no judge would be dismissed unless, in the

unanimous opinion of the other judges, he had ceased to fulfil the conditions

re~uired for his continuance in office (article 18), in other words unless he had
•

beco~ physically or mentally unfit.

~//
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Mr. GlUWIA OLANO (Argentina.) felt ,tha.t ~he Philippine proposal could be
mentioned in the report without any amendment being made t~ paragraph ,3.

Mr. MENDEZ (Philippine), referring to the Chinese representative's
remarks, pointed out that a judge would not be "dismissed" 'because of physical or
mental unfitness but for soma mc-re serious reason such as moral turpitude.

Ml·. M.~S (t:nitcd states ot AInerica) eupporled the Phil1p;;>:!.ne
representative.

~Phili'Pl'lit!e amend:llent t" pa:rarp;aph ,3 was adopted rV votes to " with
U~,!3telltions•

Article 13-.. ...
Mr.~S (United states ot AJner1ca) suggested that the report should

explain that the e):;pression '~open court" referred to the international criminal
court and that it would be posSib,tp for a judge to make a sole~n 1e~laration even
before the court CWT'.e into existence.

The ctrl~ felt that the matter should be referred to the Standing
Drafting Sub-Conanittee Which, if it so decided, could submit an appropria.te text
to the Committee.

It was so e~ ':'~l.

Article 14

Mr. DATJ~I'::OPRT (Belgium) proposed that the wo~ds "d~ploma.tic privileges
and 1mmunities" should be replaced by the words "privileges and immuni'Cies similar
to those accorded to diplom'3.tic u:f':f'icials". Judges were not diplomats as they
did not represent their c0untries.

!vir. MARMOn (Isra;::l) pointecl out that article 14 was based on Article 19
of the statute ot the Int~rnationa.lCourt of' Justice. To insert the qualification
suggested by the Belgian representative would detract from the prestige of the

[
~.(J •
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court, as it might i1\lPly that tbe pri.,.lleges and immunit1es :to 'be e!ljoyed by the
JUdges vere less than those aceordea to diplomatic officials. Mo~eover,.1f the
~gistrar and certain other high ofiic1&le of the court wcre to enjoy such
privi1.eges, it would be aavisa'ble to adopt th~ exact wordins of ~t1cle 19 of the
statute of the International Court of Justice~ .

~~. MERLE (France) appreciated the concern felt by the·Belgian
representat.ive but pointed out that the 'It.'o;rding ~sed in article 14 was current in
the statutes of other international orge.ns. The existing text did not infer that
the judges were diplomatic cff1eial.s, 8 t'J.ct which wee in o.ny case obvious from
other articles of the draft statute.

Mr. W.ANG (China) propos.:;d t:.o.'t' the text of' ~rticle 14 should be replaced
by the flxe.'::Jy WOl"d.ing of Article 19 "of the statute of the International coUrt' of
Justice.

Mr~ l<lAKTOS (United States of America) recalled that, when the Statute of
the International Cou~t of Justice was being drafted at ~an Francisco, the
question. had ~riBen whether 6!ly provision on privileges and lmmunities shoula be
included. It would be particularly difficult to define the meaning of
"privileges end immunit:!.es si:':lilar to those accorded to d1:plomnti~ officials".
He would therefore vote ~gainat the Chi~ese Gnd BelGian p~o~osals.

Mr o LOOMES (Australia). remarked tb3~ article 14 did not 1~ly tha.t the
judges were diplomatic oftic1als, Di!llomtic pr1vlleg~s ..nd 1munlties were
defined in mos'c countries and were extimded to persona other th3n diplomats.

With regtll~d to the Chinese amendment, he doubted whether the use ot the words
"t.he members of the eour-c" would necessarHy menn that the Registrar, cnd other high
officials were ~lso entitled to c.iplom~t1c privileges and i,J:!lWlitiC!s. He agreed
with ~;he decisi(jn of the 1951 Cpmm:!.ttee not to include ony prov101on in respect of
tbe privileges of the Registrar.

, ~c."•... , •• !
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~.r. ROLnDJ (Ne~erle.nda) drew attention to Genera~ ~ssembly

rE:Bolutton 90 (I) paragraph 4 (a) an~ stress,ed that there wo~d be DO point in

changing~he t.ext. of article 14.

The CHAIRMAN put the Chinese amendment to the vote.

The amen&lent ","Ss not ado:;>ted, ~ votes being cast J~~~pur and .5 against1

with 5 abstentions.

Mr. MAURTUA (Peru) BU6e"..:.s;:-lc. tllat the Belgi'1u VrOpOMJ. chould be amended

to rend I1the privileges and im.:nunities reeogrdzed for diplomats".

Mr. DAllB!COU~T (E~lgi'..J;11) accepted the Peruy1a.n amendment.

The Belg~·:·~;@"CPosa:,., ~s r""llenii~d, was rejected by 8, votes to 3, with
t abstentions

Article 14 was ~~ativeJY a~p.ted.

!'2".ticie 15

Article J.5 wae teJ:tativcly at" -,:rf:"ed.

Article 16.......
Mr. HANG (China.) proposed that t~e ..i andfng Drafting Sub-Committee

elarify the words "in any capacity whatsoever'.

Mr~ LOOMES (Australia) felt that 'wo;din~ a.imilar to that in article 17

er the Statute of the International Court of Justice mig~t be used.

Mr. ROLING (Netherlands) ".:'~cCl.lhd that some mc::fo~rs of -:-he 1951 Comnitt:Qe

had felt tha.t the wording ot arti(.l~ J:{ choulCi be reproduced, and that it had ~een

considered 1naDw~crriate to usc.the same text in reBpect of eri~inal proceedings.

Mr. MENDLZ {I'hi11!,~.ines) Duppor"t4=lu t.he CM.ncI"e" rcp:r:esentative.



Mr. _TDEZ (Phll1J;lpincs) observed that, it was not', a question ot drd'ting
but of 8ubet&nce •

•
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Mr, GARCIA OLANO (Arsentiml) preferred the text ot tte draft s~.tute,

, 'W,t.~~ "i:tb-the Chinese repJ"esent~t1'Ve tbat the wording shot11d be lett to the
, Standing ~t.1ng Sub-Q01JIII!,;l:ttee.

" Mr" MARMOR (I~r~el) stated. t-?aet tht.! COlllll1ttee would be il1.aadviseu

to try to list the various possible cep~1ties ih which 3qdgoas might participate

in deal1ns with la givt:n cos.;." , P(~h 2 Glolved t~ pl'c,blem, ns the court
'liC)'I11d decide in (;<.i,OGS ot doubt.

'nle CBAImil\N put the CMnese proposd to the vote.

'. ~~ m:()i?s~l vQ,e-~.1eetied bit' 8 votes to 2, with 4 obatent1one.
Al'ti~}(; 16 "/8S ten~lli~!:ve1Y e.dol't.,d.
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