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RELATIONSHIP BETWEEN AN INTERNATIONAL CRIMINAL COURT AND THE UNITED NATIONS
AND ITS ORGANS (continued)

Mr. ROLING (Netherlands), Rapporteur, wished to meke a few remarks on
the historical background before he dealt in detail with the problem of the
relationship between the interrational criminal court and the Unlted Nations.

The debate so far seemed to indicate support for the establishment of an
international criminal jurisdiction by means of a convention. It might therefor
be useful to go back to the beginning, in other words to the Nuremberg'and Tokyo
trials. At those trials individuals had been sentenced for violations of the
rules of international law and the tribunals had made it clear that they were
epplying the rules of international law without emending them in any way. To
some, those trials, particularly the Nuremberg trial, hed been a milestone

in the history of international law. Statements to that effect had been made
by Mr. Henry L. Stimson and Sir Hartley Shaweross.

As Judge Biddle hed sald, the conclusions drawn from the Nuremberg trial
would not be of real sigrificance unless the necessary measures were subsequently
taken. ‘

The measures were, first, a clear codification of the law applied at that
time, and next, the establishment of international criminal jurisdiction. With
regard to the first point, the General Assembly had affirmed the principles of
Nuremberg, the International Lew Commission hed formulated the principles invoked
at the Nuremberg trial and had formulated a draft code of international criminal
law. As to the second point, the question of the establishment of an internatic
eriminal court had been raised in 1947 by Mr. Donnedieu de Vabres, French
representative on the Committee on the Progressive Development of Internationel
lav and its Codification. The question had been referred to the Intermationsl
Law Commission for study, then to the Geneva Committee in 1951 and now to the
1953 Committee. Being a general questlon, it should be settled within an
international organization, in other words within the United Nations. It

could not be solved by the drafting of a conventlon to which only some States
would accede.
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However, the present state of international relations was known to sll. Not
all the States would be willing to agree that an internationalvcourt should take
cogunizance of crimes committed by their netionals and the United Netions could not
compel them to do so. Therefore, the cnly remalning solution was the establishm
of an international criminal court within the United Nations and to provide for ti
possibility of voluntary submission to Jurisdiction of the Court. As amendment
of the Charter was a method which must be put- aside for the time being, the only .
wethod was apparently that of a resolutlon, which had the advantage of ensuring
& link between the international eriminal court and the United Nations, and of
being the most suitable way to establish the frame of universality in which, on a
small scale, according to present state-inclinations, international criminal
Jurisdiction would be realized.

It should be borne in mind that peorle hed become used to the level of
present domestic Jurisdiction, whereas relations between States were still
extremely primitive. The modern State was somewhat 1like the free man - in other
words, the individual - of the fifth to the eighth century in Europe. The only
Jurisdiction he recognized was his own, and the attitude of the present State
was similar, Caution and patience should therefore be observed. Present
international criminal Jurisdiction could only be jurisdiction on a nrimitive leve
The court; ad hoc was one of the indications of the primitive nature of
international relstions. The next step would therefore be the establishment of &
permanent court, but it must not be forgotten that the various States must
voluntarily recognize its Jurlgdiction. Another unusual feature at the presgent
stage of international relations was the development of regional Jurisdiction,
such as in the European Coal and Steel Community.

Yet the time had come for the globél approach to international criminal
Jursidiction, thet would mean within the framework of the United Nations. It
would be desirable to ensure strong ties between the Court and the United Nations.

The following links betwcen the international eriminal court and the United
Nations should be established in the statute:

1. The United Nations should appoint the judges.

2. The United Nations should not appoint the prosecutor, one of the
consequences of the primitive stage of international criminal Jurisdiction
being that the complainent State would take coxre of the prosecdtion.
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3. A cbmmitting author*ty need .ot be established, as that would make the
orgenization of the court too éomplicaped. The court itself should
rerform thet function. '

L. The United Nations, which was calied upon to maintain the peace, should

be empowered to prevent the court from Deing seized of a case if it was felt

that a triel might endanger peace, for instance, by meki»g the peaceful
settlement of e dispuve difficult. The decisions in such a case should be

taken neither by the General Asseubly nor by the Security Courcil. A

special organ consisting of St:ztes members of the Security Council must

therefore be set up. It might be called a beoard of supervision

5. Article 54 of the dreft scatute provided for the establistment of &

board of ciemenéy. Its functions could be periormed by the above-mentioned

orgen, which would then be calisd e bosrd of supervision aend clemency. The
fuﬁction of the United Natio:s wovld thus be to estahlish the court, eppoint
the judges and set up the board of surervision and clemency.

6. Under article 28 of the diaft statute, no jurlsdiction ecould be

conferred upon the court without the approval of the General Assembly of

the United Nations. In view of the fact thet under article 1 the court's

function would be to try persons accuced of crimes under international law,

it would e better to provide that the General Assembly could, whenmever it
thought it necessary, refusz to confer ccupetence upon the court.

7. Article 29 of the draft statute show.d bLe retained as 1t was, but a

nev article should be added under which th: beard of supervision would,

in the interest of maintaining peace, be eble to withdraw a case being

tried by the court.

Finally, if the General Assembly established the court bwv resolution, and
if the court's relationship with the United Netione was such as he had Just
described, the principles invoked ai hurewberg end Tokyo could be applied and
international relations eould e developed.

Mr. ROBINSON (Isreel) said tlLat 1t was pointless to cc.sider the
relationship between the internatinnal criminal court and the United Nations

without basing the discussion on ore of the three or four methods proposed for
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establishirg the court. He could ro% accept Mr. R8ling's assertion that the
only way of establiching a link between the court and the United Nations would be
to establish the court by a General Assembly resolution. Many international
groups had béen established outside the United Nations and ncsertheless
mainteined close relations with it.  Some of those groups were constizuted
differently from the United Natioos. Some were oroader (e.g. the membership of
the "community" of the International Court of Justice) while others were narrower
(e.g. the Refugee Convention group).

A distinction must be made between the questions to be settled by the General
Assembly, on the one hand, and the decisions edoptied by convention, on the other.
He could not accept the French representative's prop.sal that any relationship
between the internatiénal crininal eourt and the United Nations should be avoided.

So far as the basig of discussion was concerned, he preferred to take into
recongideration the draft statute a8 it stood without, however, neglecting the
observations and pProposals of governments.

The problem of tue relation:Lip between the international criminal court and
the United Mationg presented three aspects: the part to be prlayed by the United
Netions in establishing the court; the functions devolving upon the United Nations

The first point raised ro scricus problem: 1t must be decided whether it was
desirgble to esteblish the eourt on the basis of the statute to be submitted to the
General Assemﬁly for consideration. If the General Assembly favoured the
the establishment of the court, it would have to invite the SeCretary-General
to call g conference to complete the drafting of the statute and of other
lnstruments which would make 1t possible to confer competence on the court and to
facilitate its work. The group represented at the conference would aelso have to
gk the United Nations to assume certain respongibilities. Those measureg vere
8ll in accordance with Article 13 of the Charter.

The decision to call the diplomatie conference would have to be adopted by a
tvo-thirds majority: 1t would thus be possible to ascertain whether Member Stateg
were really prepared to encourage the establighment of the international criminal

court, Moreover, that wag certeinly an importent question in the sense of
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Article 18 of the Charter. An additional roason for insisting on that majority
was the fact that the diplomatic conference would raise budgetary problems; it
should be recalled in that connexion that the budget was adopted by a two-thirds
majority.

The time when the conference was to be called must also be decided. Again,
the question of participstion of con-member Statec in the conference and of
Member States as observers, would have to be taken irto account. He propcsed
that before inviting Governments to participate in the conference, the Secretary-
General should meke sure that the conference would be attended by at least half
the States Members of the United Nations, If thut figure was not
reached, it must be concluded that the msjority of S*ates were not yet prepared to
establish the court apd that the General Assembly was not ready to assume the
respoﬁsibilities which would devolve upon it ac a result of the establishment of
the court.

The conference would have to complete tue court's statute, draft the
instruments conferring competence on it and make provision for the measures which
Member States would have to adopt to ensure itc operation. Pt the United
Nationé would still have to agsist the court in the initial steges of its
exisﬁence. Among other things, the General Assenbly would be asked by the
diplomatic conference to glve the Secretary-General the necessary powers in
connexion with the depositing of the instruments of ratificetion and of accession.
It would also have to give him the authority necessary for fulfilling the
functions devolving upon him under articles 8, 9, 11, 12, 18 and 19 of the court's
statute.

He reserved the right to return later to the comitting authority, which
appeared to him to have been too vaguely conceived.

Turning to the legal grounds that could be edduced for asking the United
Natlons to provide the court with those various services, he admi%tted that there
was no provision in the Charter to that effect. FHowever, that did not mean that
the Genersl Aszembly or the Seecrctary-Gencral lacked avthority to assume such
respongibilities. Furthermore, o misconception about the Charter should be
corrected. Contrary to frequent assertions, ihe Charter #13 not a code of
international law. On the other hand, its Article: did not strictly 1imit the
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functions of the principal and subsidiacy Unised Netions organs. The Peace
Treeties concluded with the Europesa Satellite Powers of the Axis provided thet
the Secretary-General would have guthority to appoint s third arbitrator in the
case of disagreement among the parties. The Guneral fssembly could.therefore,-
and a fortiori by resolution, aesigu to the Secretory-Genersl all the functions
provided for in the statute.

In regard to the matter of co~oparation belseen the court and the United
Nations, it was rather curiocus that those who thought that tie administration
of international penal justice ves o factor in the meintenance of peane supported
the view that proposed trials should bte seresned by a competent body in order to
determine whether such trials were compatible with the taintenance of peace.

He welcomed the ifea of a politic. 1 screening of complaints but it seemed that
the United Naticns had been for somé Time yielding oo easily to the constant
tendency to establish now subsldiary bodies, the multiplication of which might
creete confusion, There 'as no reason viy the function should aut be assigned
to the Peace Observation Commissicu, which seemed to be the body best qualified
to determine whether a compleint before the court wes liable to endanger peace.
Such a Screening proces: was 14 full accord with tne Cherter and the functions of
the Generali Agsembly 14 maintaining peace.

The Netherlangs representatie had listed the duties which the General
Assenbly would have to perform on behalf of Jre court after egtablishing it:
adoptlon of the court's statute, election of the Jdges, mction to ensure States
representation, a fair trial, end appllication 1.y the court of world law. While
1t might be possible to 8peuk of international law, it was not possible to speak
of vorld lsw since there was no legislative organ to define it.

With regard to +the statu*z of e court, he agreed with the United Kingdon
representative that g conferszice of plenipotentiariss would be better qualified
than the General Asserbly to draw it up, for two regsons: first;, the politiecal
reason th=t a conference of Plenipotentiaries had o gharper gerge of responsibility;
secondly, the legsl remson that e political conference was usually composed of
experiss specially qualified in the subjects under consideration.
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With regard to the election of the judges, it should not be forgotten that
the ‘development of internatiocnal law was & sinusoidsl process, subject to rises
and falls, to phases of enthusiasm and of skepticism. If the task of electing
the Judges of the international criminel court were entrusted to the General
Assembly, he wonfered whether that would not discourage some governments which
were not fully convinced of the usefulness of the court and which were hesitant
about becowing parties to the new community. If States could influence the
composition of the court without sssuming any responsibilities in regard to it,
there was no reason for them to dc more than 1lip service to the court.

The United States propoenl Lad some excellent features, but the suspending
clause which was its liachpin presented o serlous difficulty. The United States
plan meant. in effect that the General Assembly would establish the court by a
resolution but that the court would only come into being when fifteen States had
conferred competence upon it. Now, it might hoppen that the conventions adopted
by todse (ifteen States had ro common feebture; cne, for instance, might confer
upon the court competence in the crime of genocide, another competence ia the
criue of aggression, another competence to detarmine the responsit “ity of States,
and so on. In the clrcumstances, ke wondered whether it w..’  be possit® to
consider the suspending claust operative.

To sum up, while the United Nations might nct be the parent body proper
of the new-born court, it would be the midwife and nurse end would always remain
its guide and friend.-

Mr. MERLE (France) e:plained that, in pointing out at the last meeting
the contradiction between the United States propoéals and the ends they sought
to achieve, he had not meant to prejudge the substantive question of the future
relationship between the United Notions and the international criminal court.

His remark had been concerncd simply with e matter of procedure and technique.
Either the resolution would in fact have binding force with a suspending
provision, or the convention concluded among a few States would create unilaterally
righte and duties incumbent on the United Nations and its Members. The United
States appeared to prefer the former interpretation. In that case the General
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Assembly would be the real creator of the court and that was the idea he opposed,
Because he considered it 1llogical. Contrary to what the United States
fepresentétive appeared to believe he himself felt that all Member States

would be bound and he could not accept that because it ﬁas inadmissible that a
General Assembly resolution should have binding force, even indirectly.

To the two methods so far proposed, that of the United Nations establishing
a United Nations organ - which raised the problem of & prior amendment of the
Charter - and that of establishment by convention - which did not seem to require
links between the United Nations and the court - the Israel representative had
Just added a third solution. It wag an able compromise solution, mointaining the
initiative and supremacy of the United Naetioms, but supplying solid guarantees
in application. . .

The systeﬁ put the mechanism in lower gear, First, the General Assembly
would decide by resolution to call an international conference. Then, the
conference would draw up, possibly with United Nations aselstance, a convention
and annexed instruments. Lastly, governments would have to accept or reject
the convention and its annexes. It was proposed to include poverful enough
' guarantees to make it Possivle to regard the court as a United Nations organ.

At all events, the diplomatic community would decide upon the relationship to be
established between the United lNetions and .the international criminal court.

The Israel representativa'sg proposal deserved very careful study and he
hoped that it would be submitted ir definite written form. He would also like '
the Israel representative to define his views on two points: +the election of the
Judges and the General Assembly's right to file & case with the court,

Mr. ROBINSON (Israel) answered that he would try to submit a definite
proposal. He wag opposed to the election of the Judges by the General Assembly,
vhose intervention should be confined to the problem of maintaining peace.

Mr. MAKTOS (Upited States) expressed surprise that the Israel
representative, whilst undoubtedly in favour of the crestion of an international '
criminal court, proposed to achieve that end by methods which were ineffective,
if hot impracticable, In the Israel representative's opinion, states should be
esked to use the method of establishment which bristled with most difficulties
in order to test the sincerity of their desire to achieve their aim,
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He hlmeelf, on the contrary, thought that tho eamlest way shovld bo prouposed, end
that the goodwill of States should mol be tried tco far, partioviarly as the
Intervational ailmoaphere was not on the whols favouwrebls to the proposed innovation,
If the two-thirds majority roquired unlor Article i€ of the Chcrtor were to be
made e condition for the celliug of a praliminary ccnfaronco, many Jjurists, end
he himself emong them, migah consider that the c2llirg of such e confersnce was
not an "important" question, within the msenii; of the Articls, and the conforernce
would thus be liable to foundar on 2 point cf datu4l, Caro must de takesn to
remove eny pitfalls 1i the precclure and the eim should rather be to avold all
d1fPiculties and to achieve alow but continucus progres. ac occily es possidle,
The Isrsel ropresentative had used the phrase fostine leouto, dut only the latter
word should apply.

In comnexion with the fisure ol fifteen propoced in peregraph 1 B of United
States working paper {A/AC.65/L.2), the Israol reproscutetiw» had rather
ironleally remerked that it wae not possidle to ald ualike quantities and that no
sorlous cignificance could be atteched to fifteen graats of ccmpatonce 1f they
referred to different and unconnectud orimes. The Isreol representative falled
vo appreclote that the only infeiunce which the makera of that propoez) Intended
to draw from the fiftsen grants of ccapetence was thet e eoriain number of states
wors wllling to submit to the Jwisdiction of the intsrasticonal eriminal court,
even though on different matters.

With regard to the wethod of election of the Jjulges, the Israel representative
had oxpressed the feay that ecmo States might 1ofuse o accept the Jurisdiction
of the Internetionzl oriminai court if the Judgss wore appointed by the General
Apsembly. He himeelf wac certain that 1f status, and pertioularly the United
States of America, agreed to confur oumpetonce cm the intormetional eriminsl court
they would do so for reasons sarious end important eacugh to make the mothod of
appointwent of the Judges a minur matter,
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Tie Iorael reprosentative ind referred to certeln coaventions o that or the -

Deoclaration of Death of Mia 3ing Forsons for example - in suprert of his _

~argment in the present discussisn, But he was loglag oight ef tho fact that
there was no poseidle ccuwparinon botween the e'ms: in each cave, hotween the
Problen of esteblishing an Intermsbional criuinal court end other problems of
infinitely more limited soops, ’

To propoee now that & rrolilpdnery conforenco callsd by & two-thirds oo jority
of the Members of the Genazal Asvembly should bo enirustod with the drafting of
the stetute of the internatioms] crininel cowss 1as to 4gnoro the fact that a
dzalft gtatute exlstod cnd Liad bson found lzogily eatlefuctory. Any drafting
work dom by the eaiforence vorld be e duplicaticn,

It3 proposels vut forwurd by the advoesves of a convenilon, those who
rajested the 1dea of & Gensral Asgerdly resalution, cppsared to bristle with
diffiouitsioe end the ebjections whick thoy put forwerd, such es the already too
@r2at nwibar of orgens of the Unitid dations, were hardly molovant, The only
question gewmons at the tire wien any organ wad cetadlichod wee the need for 1t,
Any other econaiceratics wue quite unimportant,

E3 resurvad his right to retwrn to a mumber of quosticna during the
discussion of item b of the agenda, which 1t would seem desirchle to take up
Terthith, Be 6uprossed his firm bolisl that t- adopt the solutien of
eatablishing an intswnationsl criuminal court merely by vay of a convention would
be to cirlke o moztal blow 1t the very principle of eetting up such a court.

The CHATBMAN proposed that at 1ts next ::s;ting tha Commities should
begin thy study of tho drart statute, article by srifcle. That method would
aot presivia gemorel discussicn, but weuld clerify 1%,

Mr. ROBINSCH (Isruosl) epproved tho--chain.ml".s proposal with two
rosermtiass., It was not nocessary to study the whole draft, Tho Committes
skould merely dlacuss those articles whick, aires ,uv o> indiructly, hed called
Zorth conmmonte, Moreovur, proposels had becn advfmc,ﬁ for f1iling grpe in the
statute., Ths Cammities must not neglact that m:s‘t'ter‘, whothsr 1t took the
Proposals in their loglcal order or ocmaldered thon /st the end of the discussion.

.'/‘ ' ./

!
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The CHATRMAN repeated his proposal to discuss the statute article by
articls. He asked the Rapporteur t¢ take into acccunt not only the obsorvatlors
provicusly sutmitted dy govermmants end set out in the Secretariat dooumesnt
(A/AC.65/1), but also any new cbservaticans and proposals mads during the
discussions. Msubore of the Committao could always dbring up the question of gaps.

Replying to & question from Mr., MAKTOS {united Stetos), the CHAIRMAN
etated that he would discvss tho quostion of e drafting comittee with the
Rapporteur,

Tha moeting rose at 12,50 oem,

24/8 a.m.
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