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REI,ATIONSHI,P BEfrWEEN AN INTERNATIONAL CRIMINAL COURT AND THE UNITED NATIONS

AND ITS ORG~S (continued)

Mr. ROLING (Netherlands), Rapporteur, wished to make a few remarks on

the historical background before he dealt in detail with the problem of the

relationship between the international criminal court and the United Nations.

The debate so far seemed to indicate support for the establishment of an

international criminal jurlodiction by means of a convention. It might therefoT

be useful to go back to the beginning, in other words to the Nuremberg'and Tokyo
trials. At those trials individUals had been sentenced for violations of the

rules of international law and the tribunals bad made it clear that they were

applying the rules of international law without emending them in any way. To

some, those trials, particularly the Nuremberg trial, had been a milestone

in the history of international law. statements to that effect had been made

by,Mr. Henry L. Stimson and Sir Hartley Shawcross.

As Judge Biddle had said, the conclusions drawn from the Nuremberg trial

would not be of real significance unless the necessary measures were subsequently
taken.

The measures were, first, a clear codification of the law applied at that

time, and next, the establishment of international criminal jt~isdiction. With

regard to the first point, the General Assembly had affirmed the principles of

Nuremberg, the International Law Commission had formulated the principles invoked

at the Nuremberg trial and had formulated a draft code of international criminal

law. As to the second point, the question of the establis~~ent of an internatio

criminal court had been raised in 1947 by Ml". Donnedieu de Vabres, French

representative on the Committee on the Progressiv~ Development of International

Law and its Codification. The question had been referred to the International

Law Commission for study, then to the Geneva Committee in 1951 and now to the

1953 Committee. Being a general question, it should be settled within an

international organization, in other words within the United Nations. It

could not be solved by the drafting of a convention to which only some States
would accede.
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However, .the present state of international relations was 1'.nown to all. No1

all the states would be willing to agree that an international, court should take

cognizance of crimes committed by their nationals and the United Nations could not

compel them to do so. Therefore, the C'nly remaining solution was .the establishm.

of an international criminal court within the United Nations an~ to provide for tl

possibility of voluntary submission to jurisdiction of the Court. As amendment

of the Charter was a method which must be put· aside for the time being, the only.

method was apparently that of a resolution, which had the advantage of ensuring

a link between the international criminal court and the United Nations, and of

being the most suitable way to establish the frame of universality in which, on a

small Scale, according to present state-inclinations, international criminal

jurisdiction would be realized.
It should be borne in mind that people had become used to the level of

present domestic Jurisdiction, whereas relations between States w~re still

extremely primitive. The modern State was somewhat like the free man • in other

words, the individual· of the fifth to the eighth century in Europe. The only

jurisdiction he recognized w~s his own, and the attitude of the present Stat~

was similar. Caution and patience should therefore be observed. Present

international criminal jurisdiction could only be Jurisdiction on a ~rimitive lev€

The court. ~ ho£ was one of the indications of the primitive nature of

intern~tional relations. The next step would therefore be the establishment of ~

permanent court, but it must not be forgotte-n that the various States must

voluntarily recognize its jurisdiction. Another unusual feature at the present

stage of international relations was the development of regional jurisdiction,

such as in the European Coal and Steel Community.

Yet the time had come for the global approach to international criminal

jursidiction, that would mean wi'Ghin the framework of the United Nations. It

would be desirable to ensure strong ties between the Court and the United Nations.

The following links between the international ~riminal court and the United
Nations shoukd be e~tablished in the statute.:

1. The United Nations should 8~point the judGes.

2. The United Nations should not appoint the prosecutor, one of the

consequences of the primitive stage of international criminal jurisdiction

being that the complainant State would take care of the prosecution •

..
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,. A c~~itting authority need ~ut be estab1isbed, as that would make the

organization of the court too complica~ed. The court itself should

perform that function.

4. The United Nations, which was caliec upon to maintain the pe~ce, should

be empowered to prevent the court from being seized of a case if it was felt

that a trial might endans~r peace, for instance, by ~~i~g the peaceful

aettlement of a dispu~e difficult. The decisions in such a case should be

taken neither by the General Ass~~ubly nor by the Security Council. 'A

special organ consisting of St~;tes members of the Security Council must

therefore be set up. It mi~ht be called a board of supervision

5. Article 54 of the draft ,~Gatute provided for the establishment of a

board. of clemen~y. Its functions could be performed by the above-mentioned

organ, which would then be ca118d a board of supervision and clemency. The

function of the United Natio~:,5 wOllld thus be to este.1'lish the court, appoint

the judges and set up the board of Gupervision and clemency.

6. Under a:rticle 28 of the dldft statute, no jurisdiction could be

confsrred upon the court without the approval of the General Assembly of

the U:lited Nations. In vie".. of the faet that under article I the court IS

,function would be to try peraona accused of' crirues under international law,

it would be better to proviae that the General Assembly could, whenever it

thought it necessary, refuse to confer c~mpetence upon the court.

7. Article 29 of the draft statute ShOULd Le retained as it w~a, but a

new article should be added under which tr..:: board of supervision would,

in the interest of maintaini~g peace, be eD1e to withdraw a case being

tried by the court.

Finally, if the Genel"al Assembly established the C0'1rt bv rf'e:ol>.L'tion, and

if the court's relationship with the United Netions was such as he had just

described, the principles invoke1 ~~ Nuremberg and Tokyo could be applied and

international relations coul<i. t::; devClloped.

Mr. ROBINSON (Israel) said t:;at it was pointleso to eeL.sider the

relationship between the internati0nal criminal court anu the United Nations

without basing the disc~ssion on one of the three or four methods proposed for
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es'tab:l:l.shir.g the court. He could r.o~ accept Mr. RBliug's asserti.on that theonly way of establishing a l1.nk be't~.reen the court ane. the United Nations "rould beto establish the court by a General Assembly resolution. Many internationalgroups had been established outside the United Nations and nC'/C:'1,thelessmaintained close relations with it. Some of those groups were ccnati~uteddifferently from the United Nations. Some were aroader (e.g. the membership ofthe "community" of the International Court of Justice) while others were narrower(e.g, the Refugee Convention gro~p).
A distinction must be wade between the questions to be settled by the GeneralAssembly} on the one hand} and the decision~ adopted by convention, on the other.He could not accept the French representative's prop.~sal that any relationshipbetween the international crin.':'ua.l courb and the Uni~ed Nations should be avoided.So far as the basis of discussion was concerned} he preferred to take intoreconsideration the draft statute ~s It stood w~tho'lt, however, neglecting theobservations and proposals of governments.

The problem of t:le relation;;:dIl between the international criminal court andthe United Nations pr~&cnted three aspects: the part to be played by the UnitedNations in establishing the court; the functions devolving upon' the United Nationsunder the statute to be edopted at the futuxe diplomatic conference; co-operationbetween the co~·t and the United Na~lons.
The first point raised r.o scricus problem: it must be decided whether it wasdesirable to este-blish the court on the basis of the statute to be submitted to theGeneral Assembly for consideration. If the General Assembly f'avour'ed thethe establishment of the court, it~ would have to invite the Seoretary-Generalto call a conference to complete the drnfting of the statute and of otherinstruments which would make it possible to confer competence on the court and tof~cilitate its work. The group represented at the conference would a1£0 have toa.slc the United Nations to assume certain responslbilities. Those measures wereall in accordance with Article 13 of the Charter.

The decision to call the diplom~tic conference would have to be adopted by atIro-thirds majority: it would thus be possible to ascertain whether Member Stateswere really prepared to encourage the establishment of the international criminalcourt. Moreover, that was certainly an important question in the sense of
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Article 18 of the Charter. Pn additional r~aSOD for insisting on that majority
was the fact that the diplOlIl!l.tic conference ,.,ould raise budgetary problems; it
should be recalied in that connexion that the budget was adopted by a two·thirds
majority.

The time when the conference wus to be called must also be decided. Again,
the question of participation of c~n·member StateD in the conference and of
Member States as observers, would have to be taken into account. He proposed
that before inviting Governments to participate in the conference, the Secretary·
General should 'make sure that the conference would be attended by at least half
the States Membe~s of the United Nations. r:r thl.t fi{3tU'e was not
reached, it must be conclucled that the me,jority of S'-ates were not yet prepared to
establish the court and that the General Assembly was not ready to asstune the
responsibilities which would devolve upon it ae a result of the establishment of
the court.

The conference vroul.d have to complete ti..e cuurt' s statute, draft t,he
InstrumentB conferring competence on it and mal:e provision for the measures which
Member States would have to adopt to ensure ita operation. E'tt the United
Nations would still have to assist the court in the initial stages of its
existence. Among other things, the General Assembly would be asked by the
diplomatic conference to give the Secretary·General the necessary powers in
connexion with the depositinc of the instruments of ratification and of accession.
It woul.d also have to give him the authority necessary for fulfilling the
functions devolving upon him under articles 8, 9, 11, 12, 18 a~c 19 of the court's
statute.

He reserved the right to retu~n later to the committing authority, which
appeared to him to have been too vaguely conceived.

Turning to the legal grounds thELt could be addueed for asking the United
Nations to provide the court with those variouG services) he admi~ted that there
was no provision in the Charter to that effect. However , that did not mean that
the General Assembly or the Secretary-General lacked authority to assume such
responsibUit1es. Furthermore, a misconception about the Charter should be
corrected. Contrary to frequent assertions, thE: Charter "W':la not a code of
international law. On the other hand, its Articlec did not strictly limit the
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functions of the principal and suosid5.n.cy Uni~Ad Natiolls. organs. The Peace
Treaties conciuded with the Europe~ SatelJite P~wers of the Axis provided that
the Secretary-General would have authorj:~y to appoint a thi.rd arbitrator in the
case of disagreement among the pa.rties. 'i'l~e G<Jne:..'al t..:-scmbly coul.d therofore,·
and a foniori by resolution, asafgu to the eecreto.ry·,Gencrs~.all the functions
prOVided for in the statute.

In regard to the ms.tter of co ~opore.tio:l bet, ..een the court and the Uni:tcd
Nations 1 it was rather curious that 'those ,~ho thot'.Sht that t;:e administra.tion
of international penal justice ·;l€,.6 <J. fac.'.tor in tile Ulf.lin'tenance of peace supported
the vie~'7 that proposed trials should ce screened by a competent body in order to
determine whether such trials "rare C :"JDlr,.ati'aLe uith the Iiu:l.intenance of peace.
He welcomed the fe.ea· of a pohtic. 1 screening 01' comp'Lafnba "out :It seemed that
the United Naticns had been for SO.ll2 time yielding ""QO easily to the constant
tendency to establish n~w subsidiary bodies, the mul'~iplication of which might
create confusion. There '~as no reason ",hy the runct.ton should u'Jt be assigned
to the Peace Oosnr.vaticn Corumisaic~, which aeemed to be the body best qualified
to determine ,.,hethel' a cOOI.f-laint before th.o;:! court weB liable to endanger- peace.
Such a screening proces:: was i:l lull accord with toe Charter and the functions of
the General Assembly i~ maintaining ~eace.

The Netherlan';;'s representati~'c had lie.te~ i;he duties wri.ch the General
Asse:mbly would have to 1'~:~form on behalf of ...:'F! court after establishing it:
adoption of the court \ e statute, election of the .1"dges, action to ensure States
representation, a fail' trial, and application l',y the court of world law. While
it night be possible to speak of internationaL law, it was not possible to speak
of v70rld la.w since there was no legislo.Mve organ to define it.

With l'egard to the statt:": 8 of ":10 court, he agreed with the Un!ted Kingdom
representative that a confere~ce Cof plenipotentiaries would be bet~er qualified
than the General Assembly to dra~ it up, for two reasons: first, the political
reason th~t a conference of plenipotentiaries had n sharper serse of responsibility;
secondly, the legal reason that a ]?olitical conference was UBt,a.lly composed of
experts 6~ecially qualified in the 6ubje~ts under consjdcl~tion.
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With regard to the election of the judges, it should not be forgotten that

the development of international law was a sinusoidal process, subject to rises

and falls, to phases of enthus~.a.sm and of skeptic1sm. If the taslt of electing

the judges of the international criminal court were entrusted to the General

Assembly, he wonr:..ered whether that would not discourage some governments which

were not fully convinced of the usefulness of the court and which were hesitant

about becoming pa.rties to the new comm..unity. If States could influence the

composition of the court without assuming any responsibilities in regard to it,

there was no reason for them to ~c more than lip service to the co~rt~

The United states propos'll bad. some excellent featureG, but the suspending

clause wbi~h was its liachpin presented a serious difficulty. The United states

plan meant in effect that the General Assembly would establish the cour~ by a

resolution but that the C0urt would only come into being when fifteen states had

conf'er'red ccmpebence upon tt, Now, it :night h').ppen that the conventions adopted

by ".::~))'3e iif'tee:1 Statas had 1:0 comnon feC'.~ure; one, for instance, might confer

UI)')~ ~jhe court competence in the crime of genocide, another competence in the

cr:~~ of aggression, another competence to detarmine the responsir '.ity of States,

aDd so on. In the circumstances, he wondered whether it ..........~. be possit~· to

consider the suspending claus( operative.

To sum up, while the United Nations might net be the parent body proper

of the new~born court, it would be the midwife and nurse and would always remain

its guide and friend.

Mr. MERLE (France) c;:plained that, in pointing out at the last meeting

the contradiction between the United States proposals and the ends they sought

to achieve, he had not ~eant to prejudge the substantive question of the future

relet ionship between the United Ho.tions and the international criminal court.

His remark had been concerned simply with a matter of procedure and technique.

Either the resolution would in fact have bindtng force with a suspending

provision, or the convention concluded among a few States would create unilaterally

rights and duties incumbent on the United Nations and its Members. The United

states appeared to prefer the former interpretation. In that case the General
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Assembly would be the real creator of the conrt and that was the idea he opposed,
because he considered it illogical. Contrary to what the United States
representative appeared to believe he himself felt that all ~rember states
would be bound and he could not accept that because it was inadmissible that a
General Assembly resolution should have binding force, even indirectly.

To the t,,,o methods so far proposed, that of the United Nations establishing
a United Nations organ - which raised the problem of a prior amendment of the
Charter - and that of establis~ent by convention M which did not seem to require
links between the United Nations and the court • the Israel representative had
just added a third solution. It wac an able compromise solution, maintaining the
initiative and supremacy of the United Nations, but supplying solid guarantees
in application.

The system put the mechanism in lower gear. First, the General Assembly
would decide by resolution to call an international conference. Then, the
conference would draw up, poosibly with United Nations assistance, a convention
and annexed instruments. Lastly, governments would have to accept or reject
the convention and its annexes. It waS proposed to include powerful enough
guarantees to make it possib10 to regard the court as a United Nations organ.
At all events, the diplomatic community ",ould decide upon the relationship to be
established between the United r~tions and the international criminal court.

The Israel representative's proposal deserved very careful study and he
hoped that it would be submi.ttcd in definite written form. He would also like
the Israel representative to define his views on two points: the election of the
jUdges and the General Assembly's right to file a case with the court.

I~. ROBINSON (Israel) answered that he would try to submit a definite
proposal. He \{aa opposed to the election of the judges by the General Assembly,
whose intervention should be confin~d to the problem of maintaining peace.

Mr. MAKTOS (U~ited states) expressed surprise tha.t the Israel
representative, whilst undoubtedly in favour of the creation of an international
eriminal court~ proposed to achieve that end by methods which were ineffective,
if not impracticable. In the Israel representatiYe's opinion, states should be
asked to use the method of establishment which bristled with most difficulties
1n order to test the sincerity of their desi.re to achieve their aim.
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Ro h~Belf, on the ooUtl":1r:], thouGht the.t t,he ee.a1.uot \It.;}f ellrJt1ld b.., pl"O!loecd., a..·ld

that the goodvill of S"taWI.l should oot be tried teo fez, ~rtlol~:!.!\r~ as ths

~t..o:ma.t1onal a'bnoaphere 1(Q.j;j not on the whole fil ..ourab~.s to the proposed 1nnO'vat1on.

If the two·thirds ma.jority req.u1rod unJ.or Article le 0'1 the Ch::lrlol' wezoe to be

1lI6~ a condition for th;;, cal::':!ng of a f::,,11.m1na~· cC:l:fi3r.Jueo, many .'Jurists, and

he himself among them, m1ga~ Gon'Jider that the c:3.11:1r.r; of such e. oonferenoe was

no't an "1Inportant" question, w1th1.Tl the :m'3an1n:,; of the lu~tlo1~, and the eOD:l:"erence

would tellS be liable to fou.Tldar on I!!. point ef d'3t<;.,~. Ca.r~ mt\st be tak:m to

ranove any pitfalls.:!..l the proc,,2.'Jre and the em should ra.ther be to avoid all

d,1fficultiea and to achieve alow but ocnbinucua ~ro~8... 0.0 oc.c1ly as possible.

~he Israel ra'[ll'oaentatlve had used the phrase ~~1-()ntEl, but o~ t.he la.tte:.·

vord should a.pply.

In conne:x:1on w1th the flCU~~ c; fifteen propoced in paragraph 1 B of Uni tod

states working IeP"r (A!AC.65/L.'2), the 16ro.o1 repr08OUtat1~ had rather

1rontoally remarked that it ,re.a not possible to aed ::.:~11ko quanti ties and that no

e~r1ous r:.1gnificano6 oould be attached to fifteen gl'anto of ccnpatcnce if they

referred to different and unoonnectud or1m86. The Ia1"'l!L()~ re'!?reeenwtive raUed

to ap'PX'ac1o.te that the only infol'Jnoe 'which the makera of that propoeel intended

to draw from the fift5en grants of oCl.llpetcnce ws that El. eartain number of statee

'v;ore nUms to eub:m~.t to the Jw::i.t1dlction or tho 1ntc~t:1roal or'J!linal oourt,

ttven thoush on different matters.

\-11th roga.rd to the U1ethod of t-leotio.l 0:' the Jul.goe, the Iarael represontatlve

had axpreaaed the fear th:J.t CC!Il.:l SW-tee might l'!3t'use ~:J e.ocapt the jurisdiotion

of the international or1m1no.l ,c.Jurt if the Jude;ila "TOrQ appointed. by the G6neral

AljJsenlbly. Ba hjmeelf vao certain that if statOD, and r~.rtJ.oularly the tblted

states of America., ag1"f:t)d to confer oanpetunce CQ the intorne.uClJa.i CloJ.m1nS.l court

they ,""'Ould .00 BO for reasons 3ar1oua end ;i:::lport8.::1~ «.lough to m~ke the lth'thod of

n:ppointment of the j\..d€,&l.1 4 Binor ma:tter.
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T'J." ·Israel reproaentllt1ve i..'1·l rafSl'red to c.::rta'ln 00':J."1ent1cns .. that or the
DeolArat.ion of Dea.th of l~~G 111nS. POrGone for e~ple .. in eUPr0l,t of his

....-ttrgt1llent in the t'1'Osent disoussion. But.!w we loo:t1C eight of t!"...;l faot that
tMre was no 'Possible cClll~rinon between the e.~2IIS' in 'each eaue, blltwee:l t.he
problem of eotebUeh1ng an 1nte:mi3.t1onal c::-,Alinal court and other problems of
inf1r41tely more lhlited ecope ,

To propose now that Co .!,~~lila1."W,ry conf'GrellOO caU'sd 01 a two-th1rdG majority
of the Melllbere of tbi ~~.:.'.l ;.saembly ehouJ,f.1 bo entl"UO'b3~'~ t./1th the drafting of
the ste,tute of the .1ntarnat1oncl (:rluinal co~!.:..·~ t'aS to 18uoz-o the faet that a
d~&ft ob.tute ex1e't.:::d Cllcl lied b~~n found l~,,:"e<1y ea t1sfuctor,Y. Any drsft1ng
wo~~ ~) by the ~~~oranoo wo~i be a d"pl:cQtic~.

~'3 pro-poaalo -p"ut fOl't1<ll'r: by the a~voct\1;..6 of a conventJ.oo, those who
X"J~eet.lt1 the idea. of 8. Ce:iurel Aeean:b4r rasalut1or., c:.P'P$aAd to bristle with
d1:f'f1oUlt~;~B end. the f'oJAct1ons which \ihoy put tOrwt:\L"d, suCh as the a~d.v ten
~e.t ntowr or orge.na of th.:: Un1t~r:.. :'fat1ons, ~re hardly ~lo~t. The only
qU~lStion W!nno.r..e at the t1z:~ ~]:~n a.'1'Y organ wo csta.b~.1sh."d. \/Cs' the need tor 1t.
k:1'1 othe~' eOt;,a1dera.ttc;:~ W..l.fJ qUite unimportant. ;

II·;l 4"'e64¥r"V3d. hi!] right to return to e. n~ber at qUlJstiOl.S dur1ng the
discuos1on of item 4 or the agen:!a, vh1cl: :1 t vcu!d sea des1~ebla to tAke up
f(lrth..r1 t41.. Re O:~3Eled. hie fir.n bel1e1£ the. t t:' a.!opt the flO!DUt:1on ef
eBt.abl1.eMns en 1r.~rnatioOfl~ c~m1nal court merel,7 01 my of a cooventlon would
b. to ctrtke tl. lnO:L'tal blov \t tho very rrin~1plG of liI~tt1ns up such a court.

'l'he C!iA.!.RMMf 'Proposed that at ita next : l~..,t1ng th3 CCDlI1ttee aoou.ld
begin tb~ IItuq of tho draft statuJ.;o, articlt' by ar-~1ele. ~he.t :etbod would
not~. ~l-a1. diecuse1en, but wculd clt:r11'y 1t•

.,,.
Mr. RC$INSClt (Iero,,:!.) approved t!»·-<ka.~'8 -propoDal with tl'O

2:'0elel'"Vat1C1l1o. It W/3 not r.scesl3ary to st....~ tr.e wole draft. ~ CalID1tte8I '
el:iot1ld DieNly d1aougg thoi3e articles wh1c!:'., -liNe ~.l:,' ~::. 1T~.otly, had oalledI .~ort.h e~'Mltl3. Mo:L"6O'Vl:l~, 'Proposala had bat'l1 advtmc.! for fWins tp.PB in the

I 7statute. Th Caz:m1ttoo mt.:~t not nagleot th4t !:l3tter, tJ!:~tl;.5r it took the
I ''P1'O'POGala '1n their l~gt"al or~r or OCa:lo:'do~d. tbm,~t.t.bB QZ.Id. or t.ht' discussion.

/. /
/ /

I
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The OJrAIIlMAI repeated his proposal- to d1ecUllls tM statute artiole bl"

article. Re asma. th4t ~pporteur t(;l take into acoount not~ the obSOr\1lt1a:.s

prenouel1 sulDltwd. bl SOV81"rll1llPnts ana. set out in the Secretariat doOUlllGnt

(A/Ao.65!1), but also q ne1r obsorw.t1cns ~d proposals _de dur1Dsthe

d1souss1tmS. MIebon or the camnittao could til'WEI.ys b~ up the question of gaps.

~p~1ng ta a quoat1on from Mr. ~.rOS (Un1ted. statos), the CK\:mMAN

stated. that he wu1,d. 41s012.38 the quootion of a drafting oamnittee w1th the

Rapporteur.

2h.j8 a.m.

L..
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