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CONSIDJmAT"iON OF TB IMPL!CATIOI~ ArID CO~UE1'lCES OF ES~LISBINJ AN

IN'l'ERNATIONAL CRIMINAL COURT (oon.t1nued)-- -
METHODS BY WICH AN I:rmmNATIONAL CBmN.~ COURT MIGHT :BE ESTABLISHED

(A/AC.65!L.2) (oonttnue~)

I1BLATIONSHIP~ AN INT.mNATIONAL CIlIMINAL COURT MID Ta m:rm nATIONS
AM> ITS OOOAM)

The CHAmMAN 1.."1vited th~ C~tt~e to, settle, by a vote, the question

of the method of establishing the futuro intcrnatioual crimiDal court. He

recalled that the' C-:>IlID11ttee 1"..ad three proposals before itt (1) establishment

by multilateral international c013vention; (2) estc.blianment by a Ger~ral

Assembly resolution; (3) establ1chment QY a GC:lcral AS6embly resolution

followed by a multilateral interna·~iono.l conventnon,

Mr. ROLING (N"therlanda) proposed that the Com!nittoe, before voting,

should carefully consider the 1mplic!'.t.ions and conoequences ot establi&h1ng an

interna.t1onal criminal oourt and the relationsh1p of the court to the United

Nations and ita organs. In that 'Way the Committee vouJ.d be able, if' the

occasion arose:, to d~oide on the !ll3thod. of establishing tAe court after

caref'ully weighing the pros and eens of. each ot the proposed methods.

There being no 00Jeetipn, . tte· ClIAIBMAN accepted the proposal.
:,...

Mr. GARCIA OLANO (Aree:lt1na) said. that he had refrained trom speaking

earlier on the impl1Qat10ns a."lcl eonaequeneee of eatab1l1'lh1ng an international

oriminal court beoe.uae. hie delegation had explained ita view bef'cro, at the

seventh session of the General Assembly. But the discussion 1n the Comm1ttoe

had brought home to him that the problom of establich1ng an international

er1m1nal jurisdiction ""as so complicatt:d tl1e.t the CJ.uB:Jt10n of the conaequencea

of' establishing the court could not be considel"cd apart from the method of'

establishing it.

The Arg&nt1ne delegation agreed that, theoretically, it would be deeirable
, .

. . to establish en international jur1sdiotion. It 'Would. not therefore object to

its establishment, though that position in no vay prejudged t1'...e question of

reoogniztng ..the me.nda~S7~ of' 1lho Jurlad1.ot1on of such a cour.\; or t..he

.,...'It_iII
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implementation of whatever decisions it might adopt. Accordingly, while his
delegation felt that, at the current stage of international relations, ~n
international criminal court could hardly operate effectively, it was preparea ~o
co-operate actively in studying the matter. ,

He ~ecalled:that the Committee had been established by resolution, 687 (VII)
of the General Assembly, followir.g resolution 489 (v) which had established the
1951Committee to consider"how to give e~fect. to'an earlier resolution whereby. ,

the Assembly had recognized that, in the course of development of the international
community, there would be an increasing need for an international Judicial organ.
The·Argentine d~legation tilought that ,the Cowi ~'c,ee was not competent to decide
on any me',thod of establishinG an int~1'nat10nti,l cr:f,minal court but that it should
limit itself to Btu~nG the implications and cousequences of the establishment
of such a court and t~e various possibl~ methods of establishing it, leaving the
General As~embly to take the final decision. nis delegation took that view, not
only because it did not wish the Comoittee to ex~eed its terms of reference but
aleo because of the extreme com~lexity of th~ problem and the close relationship
between the questions of method and principle which had b~come apparent during
the previous weekts discussion. At one moment the Committee qad cont~plr.~Gd aa
many as seven different methods of establishing an 1nternat10flal criminal court.
It was therefore not 1n a position to decide by a vote on ~he method of
establishing a~ international criminal court; it shOUld concentrate on the general
question whether the court in question shOUld be established•..

Mr. PEREZ PEROZO (Venezuela) said teat, before cons1der~ng the
relationship of t~e international criminal court with the Unj,ted Nations and its
organsI' he wished to comment on the Uni.'ted'S'tates proposal on the method of
establishing the court (A/AC.65/L.2). The Venezuelo.n deiegation sha.red the view
expressed by the Israel representative at the previous meeting that the
United States proposal should be regarded a~ one of the possible methods of
establishing the court by a General .~s3embly revolution and not as a new and
additional method. Subject to tha.t obac..rvation, it was clear from the
United states proposal that the General Assembly would not in fact eDtablish
the court, since it was expressly stated that it would be established only
when a certain number of States conferred jurisdiction on 1t. Accord:f,ngly,
the C-eneral Assembly ".ould C)nly be indicating a possibility, but would
not be establishing the court, tor the lattcrt~ existence would depend
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on the will ot states. . The proposal to establish a court by a General Assetlbly

resolution as a subsidiary organ under Article 22 of the charter also did not

solve the problem for, unless accepted by states, a court established by the

General Assembly could not opera.te effectively. . The ~uestion therefore was what

was the best method of establishing an international criminal court by a convention

under Upited Nations auspices. In the past, the General Assembly had applied two

different methods tor the conclusion of conventions prepared under its auspices.. . .

The first had been to open ilrJme'llately fOl4 signa.ture a text which it had adopted,

as in the ~4se of the Constitution of the Irrcernational Refugee Organization,

the Convention on Genocide a~d the Convention for the Supp~ession of the Traffic

in Persons and of.the E~~lo~tat~on of the Prostitution of others; the second

method had been to convene a conference of plenipotentiarJ.es and to submit to it.

for consid(;re:t:LQ~ a:j(l. approval the inBt~ent in a version which it had 'approved.

Such was the ca~~ of t~e Convention on the Declaration of Death of Missing Persons

and the conventtea relating to the status of Refugees. The real difference'

displayed by the Un:U:::u. $.tcr~;~··s proposal was that the resolution itself was to

specify th~t the cou:t would not cone into eXistence until States hed conferred

jUl'isdicti.on tlI;cr. ~ t.. Actur;:,lly, hovever, that condf.tdon should appear in the

final CJ.'1U8~S (·t' of.~~~ cO':)"ler,,·::;j.on and not in the resc~.ution. In its resolution

the Gener&.l ASfH':r."l'JJ.::· sh0uld .u:erel~r £Jtate that, having approved a draft convention

on the estLbliah7:\l'.:ut of an intcrnr.i/';';i.onal jurisdiction and the relevant statute, it

. 'va.s sUbr.!::.:~tin5 t-h~ t'",A+'S in c.:~E.:,t~.':'n to States for a:;.r>roval and was convenfng

an internaLiunal d~.:plClmd.tic conrezence for the llu;rpo~e., Ii' the United states

proposal ~-l·a.s ~ceep'te.i) the r'J:s{'o:::en imprer.s:'on 'lrould 'oe cr::u/ved tha.t the

General Asoembly i t:::,:;;li cad. e~rtE'.:JJ.ished ·che. eourb, Th.:- 0:t1:.1~nents of the

establisl".1'lL"nt of aa int,(;:':'ne;~,-:'o"''.?l'~:!'i:nil.1a.l cO'~J:'t would cer-Ct·.~.:~.ly szi~e the

At all ~vents, the

United states pl"C'posal seemed p~c:f':'r.a:ble to that for establis'hing the co'..1I'tby an

international IT.ill:ttiJ.r~tt:re.l couverrtc.on,

f~v Stated woulQ accept the ~~rii.~2ctic~ of a court establi6hed under the auspices

and on the recor.~:anda'jio~l0: t:'1C General Asnen:bly. ot'h€;~·g :lad: o~'),~ected that an'

internatiC;>:lal cl'im:i.n~J. ::our<; e:;,;ta'):",i~hed by a Ge!leraJ. ASEenbly resolution "ould be

bery uns'Gs.:tle" cs the ge;ler-.l.l ASS~Lbl.y might b:;oip.g the court to an end or amend its

statu~e by another re::.r.i:ution.. ~"!.i ~hose.obJcct:f,ons did not appJ.y -to the

United stat~s propCaal, for it pro'Virled J",b~t the court would not come into being

i

I
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or have any Juridical existence until States had conferred jurisdiction upon it.
Consequently, a revision of the statute would involve the parties, not the
Assembly. ,The remaining question ,..Tas ,{he'lihel' it would be preferable for the
General Assembly to open directly for signature the texts of a convention and
statute which it had adopted, or whether it should convene an international
conference with a view to their aeceptence , The Venezuelan delegation advocated
the second solution. Obviously the instrument prepared would in both cases
eventually be submitted to states for signature, but, in the first case, states
coulqonly register objections by making reservations to the statute and would
not be able to include those reservations in the statute itself. On that point
he recalled that Professor Pella, in his Memorandum concerning the Establishment
of an International Criminal Court (A/AC.48/3), bad argued that to adInit
reservations to the statute of the court was bound to paralyse the court I s
functioning. Furthermore, States not Members of the United Nations would be
very reluctant to become parties to an instrument in the drafting of which they
had not taken part. It appeared therefore that the method of establishing the
court by multilatera~ international convention would offer greater fleXibility,
permit those attending the conference to amend the drat't statute proposed by the
General Assembly, and have the merit of giving the court greater independence.
,That was very important, not only from the point of view of the court's authority
and dignit~but also because Member States opposed to its establishment were
anxious that, if it was to be established, at least its links to the United Nations
and its organs should be as tenuous as possible.

He then turned to the question of the relationship be~Teen an international
criminal court and the United nations and its organs. That relationship i{ould
depend on the method of esta.blishing the court, whether by amendment of the Charter)
or by General Assembly resolution or by international convention. If the court
was established by amendment of the Charter it would become a principal organ and
form an integral part of the United Nations ~ If it wa.s established by
General AssemblY' resolution there were two separate possibilities to be considered,
corresponding to the tvTO methods which had been considered, namely that recommended
by the United states of America and that of establishing directly, by rt3s01ution,
a subsidiary organ of the Assembly. In the latter case the relationship would. be
that between a principal and a subsidiary organ, or a hierarchical relationship.
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However, that did not mean that the Assembly, would keep the court completely under

its own control or con~~~tly assign work to it as in the case, for instance, of

the International Law Commission. To preserve the court.s prestige a certain

distance would have to be maintained between it and the General Assembly. It had

also been said that the General Assembly might establish the court not as a

subsidiary organ under Article 22 of the Charter but as an auxiliary organ to

discharge its responsibilities in the Il1!3.intenance of peace under the "Uniting for

Peace" resolution (377 (V»). Howe~ler, whether the court was constituted as a

subsidiary or as an auxiliar;r organ, that in no way fundamentally changed the

question of ita relationship 1fith the United Nations, but it would be difficult

to admit t~at 't;he AssGmbly would be setting up t~e organ for the purpose of

mail'r~a,in:l.ng peace for the court t s principal function would be to administer

justine.

La.f3tl~r1 he discussed the relationship between the court and the

Uni~eu i\~';:'~:vn6 in tilb event of the courtls being established by multilateral

conv..:nt1.ci.1; it would i~:.!t:e the form of "responsibilities", some of which would

be 6:ltec::f':'ud in tl)f.~ e.ct.l~al statute of the court. The "responsibilities" might

be those p~ovid~d fc~ in articles 28 and 52 of the draft statute for an

international crjninal court drawn up by the 1951 Committee. If the contracting

parties wis~ed co institute a closer relationship be~reen the court and the,
United Nations thsy cO'LLld insert suitable provisions in the statute. The

objection had be~n ma~e that the nature of a relationship thus established between
" '

the Uni:ted Nations and the court "rould be determined by a convention to which not

all the Meobers of the United Nations would be parties and to which some non-member

States might be parti€·s. 011e answer to that C'lbject1on "ras that the

General Assembly i"CEelf was free to q.etermine in advance what the relationship

between the Unitad Na~ions and the future international criminal court was to be.

But the real crux of the probkem was that there would be States which would not

wish to share in responsibilities with respect to an international body of

criminal jurisdiction the establishment of which they opposed.

j" -.."

!';;%6"''';:~~~_~';'~'~~~~''~li'i:a.:,.::,-+t1;'''''.r.;~",~).·"M~''"'":''''''J14~,·~, ~~. ..~.- -,."i'
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Mr. de la OSSA (PSl1llfll3) I ufter' thanking tbe 5e"l'e"tarut fer the full

d<:lCument8tion whicb it .had prepered and which had greatly assisted the {'1)mmittee t s

work, rec~lled the CpmmitteeDa terms of reference und~r General Assembly

re80~uti~n 687 (VII). T~ problem ef establishinS an interr~tlonal criminal court

woe ~ne of, the most com'ple~' ot all problems in Y1~W of the complete absence of
, ,

preoedents. True, the NUrnbel~g Tribunal had been B~t up, but it had functioned

'O:llr 1n oc~upied territory within the framework: of article 4, (,f the Hague

Convention. The Israel repxeserrtative had bc~n right to warn t~ Committee of the

danger inb!rent in regarding the Numberg Tribunal AB a precedent. At the third

session ot tbe General ,Assemb.l-y-'the Sixth Committee had deleted from the preamble
) I ,

o! the Convention on Genocide all reference to'the NUl-nOOrg Tribuml, thus dI'swing
f '

8 clear d1stinct~on between international law in tirna of war and international law
I '

in ~ime ot peace. FurtherIDc~e~Professor Donned~eu de Vewres, 0 member of the

,Nufemberg International Tribunal, and S~r MaxWell Fyfe bad both consfdered it

,dMgeroue to inll'oke the NUrnberg Tribunal as a precedent in tim~ of peace.

1protessor Donned1eu de Vabres had declared th6t the e::istence of a tribunal like

that of NUmberg in :ti~ of peace would renlier international lite intolerable and

'WOuld be ~ source 'of international friction. I' ~ delegQtion of Panama did not

appose the establi.abment of an international, ctiminal court, but ,simply wished to

stress the extreme complexity ot the problem•
•

Discussing the possible methods of establishing on international criminal
/'

'c;ourt, he felt that the best method would be to est.Ablish a criminal chamber of the

!nternational Court of Juatice. Toot Court 'enJoyed universal prest~ge, and its

decisions were delivered in a cpirit free of all political prejudice. States
, /

!wishingto see ju~tice preveil should not hes1tpte to do everything possible to
t ' I

1':1 render-it perfect. Like religion cnd morcli:ti, Justice ei".;her rested upon

\,:\ unsbakabl~t"pr:i.l'lCiPleS or did not exist at eri, It had been ,pointed 01,lt that the
.t, •

establisbmeft ot a crimip.:,l cbam~)er, of the :rnt~mational Court of Justice would
, ' ,

~equire nn amendment of the Charter. still, t}le United.nations shoul,d consider

not the qUickest but the best possible solution. Bafore an international criminal

court W2El established its cOm:Petence and the crimes with which it would deBl should

be defined, allowance being made at the same time for the possibility of further

crimea being added to those over wh.ich it had Jurisdiction. The uncertainty

,

Lw .*WvW& c';ehM+"¥.1"Y'"'-*h,)t'V+"'jWtv,:.n!lM,.~".: .; ..-, ~
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prevailing on 'that point was ehmIU by t~ :rac'" that ccae ~.:-.f.. wiat1cp. to i~clude

piracy among the crimes falling within the .1urisuict1on of a court. Others had

expressed'the view that the cou"ot shcNl1l be COI!J!)cteilt to try crimes against

humanity as defined at Nurnb~~g. In f&ct, however, there were three requisite

elements of a crime against human:J:t~' ~~1thin the meaning of too NUrnberg judgment:
, ,

atrocities MUst·ha¥e-bcen co~ittedi those atrvcities must'bav~ been committed,

during an aggressive war or ~n cO!lllex1on with an aggressive 'l{sr. The legal

difficulti~a which would be C:1CCl.:.:.':'"u-cd in bringing before the future internation..

criminal court in time of peQ,Ce sO·'~ollled c:d.mes against h'.1ZZlSnity were thus plain.

The definition of crimes ftcainf>:t hur ,.nity could not be settled UJ1til the General

Assembly had defined aggression. That qU~Gtion was under study. Lastly, some

had.-expre8~d'the view that the future criminal court Would be able to try crimes

et genocide. But many StateD bad r~J{~ yet :-at1fied the Co~wc:ltion on Genocide
./ .

and it would be pr~msturc to gi','c J~h~ court jurisdiction in the offences defined

by that Convention. Accordingl..y; his delegation was opposed to the :proposal the'

an international cr1m;1na.~, court zbould be set u:p by a General ASRembly resolution

of a political nature. The General Assembly could merely make a recommendation.

and any resolut;1on setting up en internat.ional c:dm1.nal court would have no

juridical force. The propt'sa}.,fo:' ''the establisbmellt of a court by a General

Assembly resolution was, in fact, Bupported by delegations \fM.ch feared that a

conventaon. would not be oi(;;ned by a sufficient number' ot: 'countries to bring it

into force.

In eXisting circumstances, the princi~les stated et the Nuremberg trials

could not be applied until they had t:\cquired legal validity, since no person

could be :punisbed for the me!~ ,infringement of a pr1ncipl~, nor be accused of a

crime which 'Was not recogni~~j (0 such by' his own country.

In conclusion, h!' stated !:.i:J, ~ntantion vf submitting a working document to

the Committee at its next meeting.

M1"o w/u"m ((;h1na) st~\£d that tllc f1.::ct method proposed for' setting up

a court involved a~ndmsnt of the C~::"ter and vas thus not feasible in the presen'

political situation.
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/

/

"

, 'The :other two methOds propoaed • an ASDe11lbly resolution and an international

~on~ention - both had c~rt8in limitations. Nevertbeleas, the United states bad

proposed (DOcument fI./ACe65l12) a cO!nb1~t:ton of the two metbOOe in order to find f

compromise solutiono

The Chinese delegatiori :pz'opoaed. 'the fa1:loving proced'lre: the General Assemb

would vote on a resolution reCOXili.1~Ddlng.governments to adopt the statute ot the

court, Which would then be annexed to t'he resolution as a draft convention. If

the method propceed by the Unit(;~ S:tflot.~eli..:~:e followed, the Assembly would not

call on States to ratify too Statuteo WhY did the United states make no

provision for ra.tification~ Ti".at meth01, which was in accordance with normal

. procedure, should be follm:cd in the setting up of the court.

In conclusion, the speake~ requested the United States representative to

explain why he considered it pretel'a~le ~:1at the court should be set up by, and

derive its powers :trom, a.oonvel1ti~.

Mr. SAMI ,(Egypt) lr1sbed to make certaill obs~rvatione on the three metho

which had been proposed for 'ccttinG up the court.
,

The metbdd consisting in t~c amendment of the Charter had been rejected.

The ~bod consisting in t~e est8bli~hment'of the court by a resolution of

the ~neral Assembly would strengtilen the pres:tige of the United Nations but the

co~ would be exposed to J;l0lit1cal i!lfluences. I

.' The method of submitting a. ell"C:tt statute for rstificstion by governments in

the form of a convention also bad.ce~tain drawbacks, since the convention would

not he applied Unless it weloe ratified by n large number ot countries.

Finally, ano'lIher method bad been propose",: the setting up of a criminal

chamber in the Internations1 Court of Justice. In tht1t~e.se, too, there' were

many difficulties to be ~et; for' example, n~tional feelings might frustrate the

applicatiQn.of sanctions.

Doubts had been expressed regardir.g the.effect1Tencss. of such a court since

certaitl countries might refuse ~o'eccept adverse Judgments. Clearly, if. ft

. govemme:nt recognized theinwl'u!'.t1onal criminal 'court it ought to unflertake to

assist its operation by ag'.l~eiI"'.g, for eX8.I1l111e, to extrad1-te offenders.

.L .......
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Another Qu4tion was the (~.f: fi1:1-it ion of cri.mes. The I~ternational Law

Commission had already stated tha'li the court Dust not have competence to define

crimes j yet no punishment could be inflicted \41UeSS the c11 ime in question had beet

defined. .Any h~ty action empowerini,; the court to define crimes and punishments,

in confl:Lct With the principles state':" ·cy the International Law Commission, should

therefore be aV~fded.

In th~inioP of ~·h·. MfnT..E (J?r:m<.e) the tt'cnd or the discussion showed

that the question ho",r J.ihe court l:.~10U.ir1 be set up zas closely connected with the
I

question of relations between the C~llrt and the United Nations. He had already

objected in pri~gi:ple to the a.eso~.i.ti.tion of tl'le court with that Ol-ganization. He
~

wished to present some c~mments on the tac1-}nical juridical aspect to shov that

there vss a. d1s'tepanCy be"tweeD. t~le proceduze su/?;gested by the United States

delegation end t~e consequent li~king of t"'lE! COUl·t to the United Nations.

The United itates proposal cOIDl'lr1sed two jnddical instN!IlCnts, a regulating

act (resolution and convention) and a conaL.ionaJ. act (~:l.gnaturc end r,q,tification).

In his view, there was no diffict..lty if the regnl""ting act concerned only the

contr~t1ng st3.t,~Sj but if that act contained provfadone binding not only the
'1 '

contracting states but also the United. i~a.tio~s and those of its Members who did not

accede to the s~ute, as, for example, provisions concerning the election of jUdgE

by the i...:nited Nations or the C01T.l..et.ence of the Ge'1eral Assembly in bringing cases

before the court ebc , , then the w~lole question would have to be reconsidered.

Such a procedure would be irregular I;..,::d a.t v~iance with pul:lic international law.

It must be admitted either that t~L~ resolution ~"'as indirectly mandatory

(SUbject to the ,suspens1ve ~ond1t1cu that "che fifteen States should subsequently
q •

reach agreement) ~or tha.t the fiftee::l LL1tes subscribing to the statute would be

able uni7e.ter~to c"l'eate ooligctiolls to be assumed by third parties (United

Nations aud Members not 6ubecrib1:.Jg to the statu'::'·:::). Apart from the irregularity

of both those procedures, 'the situ~tion ~hich would result from their adoption

would be parf.doxica.1. and dSngerous; all the Members of the United Nations would

assume certain rights and duties in rer~~ct of the court, even though they were not

, -.
'--
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parties to the statute. It could be ·asked what use tZ1~y 'Would make of those

rights if the majority still objected to the court in principle. Moreover, the

States parties to the sta.tute woult!. find themselves dependent, as far as the court

'Work was concerned" on decisions adcp'l;ed byorga.ns in which they were the minority.

It was doubtful whether the opponents .. and the supporters .. of the court ~o1ould

accept those possibilities which were illi~11~it in the United Sta~es proposal.

The comparison with the Internationa1 Court of Justice, the main judicial

organ of the United llations, was c::tremely interesting. Under t,kticle 9' of the

Charter, all Members of the un~.ted Natione were ~P~9 facto parties to the Statute

of the Court and must, even though they did r.::>t accept the Court·s jurisdiction as

far as they themselves were concerned, participate in the ,election of judges,

recognize the validity of the 0ourt's·dec1aions and participa.te in any exe~utory

measures prescribed by the Sacurity 'C''?uncil under lIrticle 94 of the Charter. The

same result was desired for the interndicnal cl'il,linal court, but the whole

difference resided in the fact that, in the first case, the rights and duties

assumed by. States were based on a. cOl:ventional arraogement (signature and

ratification of the Charter), whereas, in the second case, it would be based solely

on the General Assembly resoluticn.

The only. effect of the United States proposal, on the other hand, was to amend

the Charter by implication. If the Member States vere to be confronted vith all

the consequences of their vote, it was velY unlikely that they would agree to

"cross the Rubicon" even by the dt:t'Jur of' a resolution.

There were only two logical metl.ods; the fi::st" which was a theoretical and

ideal oJ;le, was to make the court one ot the orGans of the United Nations, but that

involved reVision of the 'Chartero The e·ther lliethod, which was Dot theoretical but

practical, was to make the court aD interg.:Jvernmental organization set up by

agreement and baving no connexion With the United Nations.

s- "'<

The CHAIRMAN asked the Fl'ench represent,r;t1.ve what effect acceptance of the

principle that the ·court should be establhhed by a convention would have on the

provisions relating to the fu.."1ction of -:he United Nations. ,.

"
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Mr. MEHLE (F,rance) replied that '~here was, in fact, acon!lict between

the eS'tablishment of ,the co\U'l;,by c6nv~ntion and 'the competence of the United
, ,

Natio~s. The French delegation ha~ alrea~ referred 'to that point.

,Mr,. DAUTRICOURT (Belgium) agreed with the represc~ta.tives of France,
\ • I

Israel end, the' Netherlands that, tIle Wte~ch.,)d by which the court should be established

could not be considered. apart from the court t s reia:tioDship with the United Nations.. ,

Hence the Co~it~ee should first consider item 3 of its agenda before reaching a

d~cdsion on the establishment of' the court •
. .

,Mr. MAKTOS, (Uuilied StatC:ls of t-.me:dca.), replying to the French

representative t 6 remarks, pointed out tha:'c the r~~ited Sta.tes proposal did not

contain any prpvision Which would eU;;l.ble a ccr'';b.in !lumber of States automaticaJ.ly

to impose obligations upon the others. The General AsseIllbly would authorize them
, ,

to do 60. T.he French represent'ative had taken ";;'he view that some Sta.tes would be

reluctant to accede to the convention if the Ge~eral Assembly were authorized ~o
. "

elect the judges. That seemed Unlikely because, as in the case of the

, Interna.tional Court of Justice, States would. appa;rently be willing, on the contrary,

to entrust the election of jud;3es to t~e General Assembly, particuJ.o.rly if they

were prepared to submit to the courtts jurisdiction.

The court could not render a de6ision unless the Sta.te concerned had signified

its acceptance of the court t s competence in respect of a particular crime. Hence,

the court's .decisions could·not be challenged. by the States concerned if '~hey had

agreed, in that particular, instance, to confer jurisdiction upon the court.

With regard to the method of establishiuG the court~ he felt that the United

Nationa should play a part since that woliLd enhance the OrganizP..tion's prastige.
, ,

On the other han4, if the court was established an the result'of a diplomacic

conference possibly only. four or five States'might ratify the convention.

Iu reply to the Venezuelan r~presentative, he pointed out that under the

terms of the United States proposal the General Assembly would, in fact, establish

the court. That point might be made clear'in t,l:"e Committee's report.
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The Venezuelan representative had said that establishment of the cour-t by a
General. Assembly resolution to which the court ~ s statute would be annexed might
discourage some States because the statu.te wOuld be someWhat rigid. While it wss
indeed desirable that the greateE:+' measure of flexibilit~' should be ensured,
surely the statute as it was contained provisions which were necessarily rigidl
such as those relati,ng to the jUdges' 'Work. Moreover, it was for the Committee
to liberal.ize, if necessar.Yj the provi~ion6 of the draft statute before it. The
statute mentioned in the United States pl'OPOSal was not necessarily that drafted
by the 1951 Committee.

In reply to the representative of Panama, he admitted that the listing of
crimes within the court:s jurisdiction gave ri~e to serious difficulties. The
1951 Commi~te~ had refrained fram inserting a list of such crimes in the draft
statute in order to enable States to confer juriadiction upon the court in respect
of certain crimes only 'Which were recognized as crimes in their own courts. It
was obvious, however} that no State would agree to confer jurisdiction upon the
court in respect of a specific crime u~ess the crime had first been defined. The
Panamanian representat.ive had supported the setting up of a criminal chamber within
the International Court of Justice. That procedure, to which the United States
would not have any strong objection, would reqUire' an amendment ot the Charter and
the representative of Panama himself had admitted that such an amendment could not
be considered under present conditions.

In reply to the reprli!sentative of China, he pointed out that mSIlY S'bates
which were not pr'epared at present to establish an international criminal court by
convention would willingly submit to its jurisdiction, by accession to the
convention, once the court had. been established. Ratification of the statute
would be the implied consequence of accession to the conventaon under which States
conferred jurisdiction upon the court. MJ.ny Ste.tes would be reluctant, under
present conditions, to become parties to l:l. convention whj.ch established an
international criminal court. Tne method favoU!'ed by the United States - a
General Assembly resolution to whiuh the s,to.tu·we of' the court was annexed, f'ollowed
by a convention conferring jurisdiction - would b~stow the f'''.111 prestige of the
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United N8tio~ u.POIl .the: court;.:' ~r\ dt.cl..pq~ 'commit. ~ ·Sta.t~ to' ,establish anything.
, ....... .! . '" ~ • ."~ .,

/113 for the extent to 'Which the court would have work, it was indice:ted in the

drdi't statute that the court would b,ein session only when cases .were subDiitted.

to it.

. . ~. PF:.~Z PEROZO (Venezuela) wished to clear up a misunderstan~ing. IIe'

had n~t m:.ant ·tha'i.i the provisions 01' the statute were too rigid but rather 'that

th~ .u;~t,ed States proposal. would~ ;it imI)ossible for States to make reservations

to th:a.t $t~tute. Preferably, th~ court should be eEltablished by' a convention

Which States could sign subject to l"e&J~"e.t.i_•

.Mr. de la c6SA (Panama) felt that the ~C:.iteu States representative 'had

misunderstood his position. His remarks had not been meant to refer to the'

Jurisd,.iction of the court. He had merely 8ai~',tlaat be could not· agree to' the

establishment 01' an internatio~al. criminal court withovt a previous definition of

the crimes .With which it would deal..

The CHllIRMAN suggested that, before considering the n~xt item on 'its . '

agenda, the COIilmittee should. take a. vote on the method of establishing the court.

Consideration 01' the draft statute would thus be facilitated ..

Mr. R~LING (~leth~X'l<:U,1ds) said that .he wished to consider the matter

further ~n v~ew of ~he very inter~sting statement made by the French representative.

Mr. VPiIiLAT (United Kingdom) :felt that the problem was so complicated

that the Committee could not take an irrmcdiate decision. He therefore proposed

that the Committee should not decide 011 the method of establishing the court until

it had concluded consideration of item 5, just berore adopting itc report. He

lSubmitted a forma.l motion to that effect. He also felt that a ':ote was not

necessary. The General AssemblY expected the Committee to submit an opinion

X'ather than to take a vote.
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,~\r. GARCIA OLANO (ArSf!ntiDa) ~rted t.he United Kingdom, motion.••••
f '

Mr. MA~A (Peru) said that even before the discussion he had
entertained serious doubts as to the legal interpretation of the word "convention".
His doubts had now been confirmed. There might be a close relationship between
the proposed convention and the text of the draft statute of the court submitted
'1>.Y the 1951 COOII1ittee. The convention would, in fact, depend on the ext~nt of
the court's powers and on the relationship between the court and the United Nations •.
Adoption of a convention mi$ht l~ad to a disguised amendment of the United Nations
Charter. Therefore, the method by which the court should be established was a
matter to be settled by the Committee at the very end of its deliberations. For
the r'easoDS given, the Peruvian delegation supported the United Kingdom motion.

Mr. RtlLING (Netherlands) agreed with the United Kicgdom representative's
view that a vote was not necessary. The COUlD!ttee had, in fact, been asked to ' .
consider the sta.tute which had been drafted by the 1951 Camnittee on the assumption
that the court would be established by convention. The Committee should continue
its consideration of item ,. He intended to refer again at the next meeting to
the question of' the relationship between an international criminal court and the
Un1ted Na.tions and its organs.

~he CHAIRMAN put the United Kingdom motion to the vote.
The United Kingdom motion was agcmted by 11~ votes to none, with 2 abstentions.

The meeti.!!S rose at 12'25 p.m.

24/8 a.m.

~ :...... .;:.',' ·h. . ...._uO..I. .•.•.. ~.
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