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MoTICDS T WATCH AN INUERNATIONAL CHIMINAL COURY MICHT BE ECTAZLISEID

(A/AC.65/L.2){continued)

The CHATRMAN soid tkat; es mogt members of the Corxzittee considered
exendment of the Charter to be impracticable at the mouwent, there eppeared to
remain only three methods of establishing the court: by a convention, by a
General Assembly resolution or by a combination of both. If no other resoluticns
were forthcoming, he would submit three separate draft resolutions 6ffer1ng the
three methods for the Committeels consideraﬁon at the ﬁext meeting. '

Mc. MENDEZ (Philippines) ssked thet the word "jurisdiction” should be
used instead of the word "court" in the text of the draft resolutions in order to
cover the possibility of the international criminel Jurisdiction becoming a
chamber of the International Court of Justlce.

Mr. LOOMES (Australia) agreed with the Chairman's procedure, but felt
thet the Committeet!s report should outline the discussion”of the various
methods, including that of emending the Charter.

. The CHATRMAN assured -the Committee that the Rapporteur would deel with
the matter.

Mr. ROLING {Netherlands) felt. thet.six methods existed. First, the
Charter might be amended, as the. Philippine representative hed suggested at. the
second meeting, so as to incorporete the proposed coﬁrt ag e criminal chember of
the International Court of Justice. Such & course would be inadvisable as the two
courts were at different phases of development. Since the Interna.tiona.l Court of
Justice slresdy existed and worked, the goodwiil whieh it hod created should not '
be endangered by burdening it with a new end risky function. In tkat counexion
he veferred to the statement of Mr. Hudson at the second sesalon of the
International Lew Commission {A/CN.4/SR.42, page 8). Once the proposed court had
reached a certain stage of matu.rity and had become a generally reeognized fector
in Iinternationel affairs, the two courts would probably be merged, but such a
development ‘was & dietent prospect.
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Secondly, the Charter might be amended to establish the court as & permanent
United Netions organ. He doubted whether » even 1f the question of the veto did
not arise N it was adviseble to lay down the nature and functions of a body before
practicel experience had shown along what lines it ghould be organized.

Thirdly, the Charter might be amended to provide for the possible
establishment of the court. Such a method might be useful and the Committee night
consider preparing e draft article to that efrect for ultimate incoxporation in
the Charter.

Fourthly, the court might be established by a multilatersl convention
sponsored by the United Nations. Even if so sponsored, the convention would
remaln en agrecment emong the slgnatory States. The.draft statute prepared at
Geneva wes based on the presumption of establishment by convention and clearly
showed the illogicality of the arrangement whereby the United Nations would play
a decisive part in the orgenization and activity (appointment of Judges, approval
of submission to Jurisdiction, sccess to the court, appointment of the Committing
Authority) of en organ established by certain States Members and non-members of
the United Nations. He agreed that the iele.tionsh‘ip of the court to ¢the United
Nations should be close, but the only method of ensuring such a relationship was
to make the cowrt a United Nations organ. .

The French representative had stated at the third meeting that it would be
inadvisable to bring the court, 1f esteblished » into too close & relationship with
the United Nations, as such an arrangement would entail more serious risks and
might widen existing gaps. He would appreciate a clarification of that opinion.

Fifthly, the court might . be established on the lines of the United Stetes
proposal. Despite the advantages of that method » it was uncertain when the court
would be constituted. At first States might well be reluctant to confer genersl
Jurisdiction upon the court. The court might be unable to start its work until it
had been granted jurisdiction in a particular case after the event. .

He preferred the sixth method: esteblishment of the court as & subslidiery
organ of the United Nations by e General Assembly resolution. Constitutionally,
the General Assembly could undertake such establishment under Article 22 of the
Charter. It had been asserted that it 'was not a function of the General Assembly
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to try individuals and to punish them, It might well be asked whether it was a
function of the General Assembly to watch the frontiers of certain Balkan States,
But the General Assembly had appointéd a commissioﬁ.for that purpose in the
interests of peéce and there was no-reason why it should not establish an
international criminal Jurisdiction if it considered it to be in the interests

of peace, No obligations wouid be placed upon Member States., The machinery of
the court would be created, but would not come into operation until the necessary
jurisdicticn had been conferred by States,

"Mr. ROBINSON -(Israel) thought that, in essence, only three methods .
existed: amendment of the Charter, a convention and a General Assembly resolution.

In so far as amenduent of the Charter was concerned, there were four
poselbilities: ;ntrddﬁcing a provision in the present statute of the
International Court of Justice fof the creation of & criminal chamber, the
inclusion in the-Charter of the United Nutions of a provision envisaging the'
possibility of the establishment of an international criminal Jurisdiction,
amending Article 7 of the Charter, adding to the now existing "principal” organs
en international criminal jurisdiction, and the inclusion in the Charter of a
new article similar to.article 14 of the League of Nations Covenant: The main
obstacle +to amending the Charter was that it could not be regarded as feasible
at the moment or in the near future. :

The Netherlands and United States representatives had different appréaches
to the method of establishment by a General Assembly resolution, The former
wished the machinery of the court to be created as soon as possible, whereupon
the court could remain in ebeyance until called upon to couvene as the result
of certain events, The latter felt that General Assembly action should be
confined to adopting a resolution recormending the establishment of the court.

He failed to see how such a resoluticn would tring the establishment of the court
any closer. The statute, congidered in the light of the United States proposal,
had certain disadvantages., First, there were provisions present ing problens,
the solution of which wag left to the future, such as articles 1, 26, 27, 28, 31,
4o, b1, 42, 52 and 55. Secondly, there were gaps in some of the existing
provisions, such as article 21, Thirdly, there was a noticeable omission

of any article to cover the political screening of a given case,
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Fourthly, among the so-called pufely technical articles, which under the United
Statés proposal were to be accepted in 3232 or rejected by subscribing States,
were ceftain articles of the greateét'impértance which could not be dealt with

so peremptorily, Article 24, for instace, adopted the Anglo-Saxon.approach to
the rules of procedure of the court and to the principles governing the admission
of evidence, which diffEred from the continental European concept that such
matters should be left to the legislature, Again,_certain countries might well
take exception to article 25, Article 30 would enable States not accepting the
court!s jurisdiction to interfere with its proceedings., Articles 38, 43, 50,
51, 52, 53 and 5k were others which scme Statcs might consider unsatisfactory.

In other words, the text of some fifteen articles was such that unless States
were free to express reservations they would find 1t difficult, if not impossible,
to accept the draft statute, It should be noted, in that connexion, that ‘
provision for reservations was made in the Genocide Convention and other
international instruments referred to during the debate,

With regard to the Chairmants proposal that at its next neeting the Committee
should decide the method by which the international crimlnal court should be

stablished he felt that the decision should not be taken until members had
discussed the relationshlp.between the court and the United Nations more fully,
- The two questions were intimately related,

Replying to a point raised by the Peruvian representative at an earlier
meeting, he said that support of the theory of State responsibility as opposed to
individual responsibility need not preélude the establishment of an international
criminal Jurisdiction, United Nations law, wﬁich wes based on the concept of
State responsivility, should not be interpreted in its narrow sense in the Pfield
of international criminal jurisdiction.

‘The Philippine representative had asked for clarification of his views on
the relationship hetween Justice and the maintenance of peace, The fact was that
the Committee was scmewhat exaggerating the lmportance of the relationship between
maintenance of peace and the individual responsibility of leading persons in
government, So long as those persons remalned in power, their actions would be
taken in the name of their government The aggression in Korea was a case in
point and an example of the collective responsibility of the State as opposed to
the individual responsibility of leaders;
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Finally, he did not think thket the interests of Justice end of the
mainterance of peane would conflict in more than & few cases.

The CHAIRMAN said thut he would not press for & vote on the drefi
resolutions he was submitting. '

Mr. MERIE (Frence),replying to a question from the Netherlends
representative, said that ths disadvantages of & close reletionship between the
proposed criminal court and the United Nations outweighed the advantages because
international relations in the United Netions hed not developed sufficiently to
permit of the esteblishment of an international criminal Jurisdiction.

For that reason, his deleration attached considereble importence to the
selection of the method by which the propossd court should be established.

Esteblishment by a Genersl Assembly resolution would mean a close orgenic
lipk between the court and the Unitcd Nations. The Netherlands delegation
thought that such a link was most desirable.. The French: lelegation was unable
to agree. : ‘ '

The United States propossl, while somewhat different from the Netherlends
position, required clarification on one major point - the exact provisions of
the proposed copvention, as distinct from the content of the General Assembly
resolution.

Mr. DAUTRICOURT (Belgium) believed that consideration should be gilven
to every prospect of mailntaining peace end of arriving et an equitéble settlement
of international disputes. The mere existence of a permsnent international
criminal jurisdicticn, however limited in scope, could be a factor in the
maintenenice of peace by providing for a means of prosecuiing and punishing
international crimes without necessarily resorting to war.

The establishment of en international crimirel covrt would hasten the
developument of international pensl law, to which Jurisprudence had contributed
since the Nuremberg “rials. Until recently, govermments hed considered
themselves the sole Judges of the legality of their actions and orders. The time
hed come to develop & plan whereby governments would accept the principle that
both the governing and the governed should answer for their actions and orders
before a permanent international jJurisdiction established by egreemeat.
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Several guiding principles should govern the establishment of the
internationel criminel court. In the first place, the court should be set up,
even with limited Jurisdiction. It chould be es‘tablished under United Naetions
euspices end in accordance with the procedure provided for in the Charter. It
should not be organically linked to an essentially political body. It should
in so far as po3sible be an autonomous body. Unity of international justice
should be sought, and for that recason the rules which governed the organization
of the Internotional Court of Justice should be epplied unless there were
obvious and compelling reasons for not doing 80.

Mr. NINCIC (Yugoslavia) said that he had not been encoureged by the
discussion, in which emphasis had so far been placed on the dlsadvantages of
each of the proposed methods of establishing the international criminel court.

It hed been almost unanimously agreed thet the establishment of the court
by amendment of the Charter was not feasible for the time being, ‘not 56 much
because of a possible veto but rather because an emendment of the Charter in
that sense would entail a fundsmentel change in the structure of the United
Netions to which Member States would not egree for some time to come.

Esteblishment of the court by a General Assembly.resolution elso entalled
serious difficulties of a constitutional na:bﬁre since it would require a revision
of the Charter with respect to the powers cf the General Assembly.

Establishment of the court by a multilateral convention had the advantage of
realism. The court could be set up at a reasonably eerly stage. However, it was
unlikely that more than e limited number ~f Statea would accede to the convention.
The court would therefore lack stature and prestige. There was also the danger
that in some cases its authority might come into conflict with the general
policies of the United Nations.

The method proposed by the United States waes an ingenious effort to overcome
the many difficulties to which the establishment of en international criminel
Jurisdiction gave rise. It had the major defect that it was of doubtful value to
create a cowrt which would remain an empty shell, at least in the fcreseeable
future. The views expressed by governments indicated that they would hesitate to
confer Jurisdiction upon a court established in accordance with the method
proposed by the United States; even if they voted for the Ceneral Assembly
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resolution, they would not feel bound to accede to the subsequent convention.
In practice, therefore, there might bé ‘an interval of several years between -
adoption of the resolution end establishment of the court.

Although the discuseion in the Committee so fer had not been conducive

to0 a solution of the problem of the method by which the international criminal
court should be esteblished, the Yugoslav delegation maintained an open mind on the
question, despite the fact that conditions hardly seemed ripe for a successful

application of any of the methods proposed.

Mr. MENDEZ (Phililpines) maintained that establishment of the court by
an smendment of the Charter creating a criminal chember in the International
Court of Justice was a method which should not be rejected out of hand.
Moreover, an emendment of article 34 of the Statute of the International Court
of Justice did not necessarily entail a revision of the entire structure of the
United Nations.,

' The establishnent of a criminol chomber within the Inﬁernaiional Cowrt”
of Justice would mean that (1) the edministracion of internetional criminal
Jjustice would be vested in the principel judicial orgen of the United Nationms,
thus obvieting the serious difficulty of having a criminal court subsidiery and,
it may well be, subservient to a politicel body like the General Assembly; (2)
the judicial powers of the United Nations would be integrated rather then
digpersed; (3) the jurisdiction would be es permenent as the Ianterrational
Court of Justice itself; end (4) the work .f creating the chamber would be less
compliceted and less expensive than if a ne s end separate body were to be
organized.

For: the reasons given, ke felt that the Committee should conslder the

inclusion in its.report of all the arguments invoked in tavowr of establishing
a8 criminal chaﬁber in the Internationsl Court of Justice.

The CHAIRMAN reminded the Philippine representative that it ves the
Repporteur's function to ensure that idees ventileted in the Committee were
reflected in its report, and that the question of a criminel chamber of the
International Court of Justice could be further discussed under item 4 of the

agenda.
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Mr. ROBINSON (Israel). explained, in reply to a question from Mr. MAKTOS
(United Stater of Amerdca), that, if the method of establisbment of the. court by
convention were used, the necessary conference of States would heve before it the
alternatives of prescribing rules or evidence and rules of procedure for the
court there end then or of leaving the court to make its own rules. Compromise
was possible. For instance, the conference could prescribe some rules of
evidence and leave the remainder for the couré to degl with. Whatever soluticn
was reached, it ought to reflect the wishes of those who were seeking to
esteblish the court. '

Answering questions from Mr. ROBINSON (Israel), the CHAIRMAN said that
the method proposed by the United States (A/AC.65/L.2) did not involve States
wvhich might retify conventions in wholesale acceptance of the draft stetute &s
it stood; the General Assembly resolution would specify such provisions of the
statute as were mandatory to the functioninglof the court, but States would be
at liberty in making the conventions to exercise reservations on other articles
of the statute. ' T :

Mr. ROBINSON (Israel) observed that that'improvement in the United
States propcsal made it much more acceptable than before. However, a statute
drewn up by a convention of States would contain a smaller proportion of
articles not acceptable to all States than would a statute annexed to e General
Assembly resolution, as there would be more common ground emong the States making
an ad hoc convention than among the sixty Members of the General Assembly.

Mr. MAKTOS {United States of America) in reply to the Netherlands
representative's comment on the uncertainty of establishment of & court if
dependent on the ratification of conventions, said that the court was assured
of existence on ratification by a prescribed number of States. The delay involved
had the merit that the court, at its birth, would have Jjurisdiction and work to
do, and would thus avoid loss of prestige. ‘

Acceptance of the statute annexed to the General Assenbly resolution
which he proposed did not meman acceptance of the statute drafted by the 1951
Committee, which had been drawn up with the method of establishment by convention
in mind, Article 25, for instance, could be amended to take into account the view
of Denmark that the Head of the State was not subject to trial. Part II,
péragraph A of document A/AC.65/L.2 could be altered so that, instead of States
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being required to agree to ell the provisions of the statute, they would be requirc
to agree only to essential provisions on which reservations would be ineppropriete,
such as that dealing with the nunber of judges. Certain other articles could be
subject to the subsequent conventions. For example, he intended to propose that
article 37 should be amended to resd, "Triele shall be without a jury unless
conwentions provide otherwise", since. the type of crime covered by a given
convention might call for trisl by jury.

His remark that hilg proposed method inwvolived States in no moral or legal
obligations, to which the luimell rep..:senvavive had tsken exception, hed been
mede in reply to a question from the United Kingdom representative about the
obligation which a State imposed upon itself, in voting for a convention, to
submit itself to the court's Jurisdiction. It was clear from the Charter thet
Assembly resolutions were not legislative in character, and every State would be
quite clear as to its own rights and duties in the matter when such a resolution
had been adopted.

The French representative had asked wvhat links there would be between the
court and the United Nations. The linlis would be: election of the judges by the
General Assembly; circulation among Members of e request from the Secretary-
General for the nomination of candidates for judgeship; election of the committing
authority, preferably also by the Assembly. Advantages for the court would
include the prestige of being originated by the United Netions, the widely
international cheraecter of the panel of judges elected by sixty nations, and a
greater chance of uniformity in operation than there would be if the court was -
esteblished by a convention between ten States to which fifty more might later
accede.

The Belgian repracentative had rightly obeerved that the court should be
autonomous. The conventions must define crimes over which the court was to have
Jurisdiction ; that legislative function could nbt be delegated to the judicial
organ. But neither that function nor the link between the United Nations and the
Court would interfere with the independent judges prescribed in article 4 of the
draft statute. If six or eight States acceded to a convention establishing a
court, they would equally heve the task of electing Judges, but election
either by suchba method or by the General Assembly would not impair the court's
autonony.
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The Yugoslav representative had ques:ioned the value of an empty shell,
and had felt that the method of a con&ention was ﬁore reélistic; but in effect
the United States proposal amounted to the convention method with the advantage
of drawing on the accummlated wisdom of the 1951 COmmittee, the Sixth Committee,
and the sixty members of the General Assembly, Neither the couvention method
nor the United States method gave life to the court until a given number of
States had ratified a convention. The fact that the statute existed on paper
in an Assembly resolution made no difference to thet,

Mr. VALLAT (United Kiﬁgdom) asked whether in effect the United States
proposal was that the court should be eatablished by a convention drafted
beforehand in the General Assembly,

The CHAIRMAN felt that such a method had the édvantages that the court
would have a dignity not possessed by any organ set up outside the United Netions
and that the adoption by the General Assembly of a resclution to establish the
court would indicate the readiness of the United Nations to perform its
essential functions in relation to the court., At the same time, the United
Nations could impose no obligations on States to submit themselves to the
courtts jurisdiction., The method had the virtues of both the resolution and the
convention methods, and few of their vices.

Mr. VALLAT (United Kingdom) felt that the work of drafting could be
done better without than within the General Asgpembly, The relative success of
the constitution of the World Health Organization as compared with that of the
International Refugee Organization exerpplified that point, Drafting by a
conference composed only of those genuinely interested in its aims did not
result in any loss of dignity to the resultant organ and, as the Israe11
representative had said, 1mproved the chances of compromise, There was &
tendency in the Assembly for the majority to override the valid views of
substantial minorities, Moreover, the Assembly had found difficulty in drafting
legal documents, where there were basic differences of view, such as existed in
the present case; basic differences of viewpoint had reduced the viability,
for instance, of the draft convention on freedom of information and the
draft covenent on human rights. Purther, it was very doubtful whether



the rate of 'ratiﬁcation of Unitzd Nations covenants wes any more repid then,

or indeed as ropid as, that of covenants drefted outside the United Nations.

It vas dovbtful vhether, if, sey, fifteen States mede a convention which
resulted in the court's coming into being, those States would be willing to
accept a panel of jud@es elected by the Uaited Natioms.

Mr. MAKTOS (United States of America) observed that, whatever the

. difficultles encountered in comnexion with freedom of information, the Convention

‘on Genocide hed been ratified by over forty States. The general cepecity of the

- Assembly to dreft legal documente was, kowsver, irrelevant. The 1951 Committee

had produced its very useful draft statute in thirty days; thers wes little

" additional drafting work to be done, and that little could as well be done by

the United Nations as by an internationel confarceuce.

Th2 nee*ivs rose et 1.5 p.m.

14/8 a.m,
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