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‘The CHAIRMAN encounced that Mr. Gec.frey de Freitas, Meuber of
Parliament of the United Kingdom and Rapporteur of the Legal Committee of the
Consultative Asseubly of the Council of Europe, was present as an unofficiel
observer for the Consultative Asserbly of.the Couné¢il of Europe.

Mr. de Freltes and his Cormittee were concerned witi certain questions of
international eriminal jurisdiction affecting Lurope,

METHODS BY WHICH AN INTERNATI UNAL CRIMINAL COURT MIGHT DE ESTABLISITD
(a/Ac. 65/L 2) (continued)

Mr. MERLE (France) seid the method tv which an international court
wight be established was of cepital importence because the essential
characteristics of the court would depend upon the nethod selected.

A discussion of principles uight serve to clarify the issue, The law
normelly served three purposes: 1., %o ensure the settlement of disputes
between litigents; 2, %o ensure the punishment of offenders; 3. to ensure
that the actions ¢f subordinate suthroritiecs conformed to those of the sovereign
authority. In international society, however, it performed only the first
function and did so only on an optional basis. The reason was that the two
other functions pre-suppozed the existence not ohly of a rule of law but also
of & political suthority responsible in the first piace for the issuing of
orders having authoritative force and, secondly, for the apprehension of offenders
with a view to committing them %o trial end for the execution of sentences,

The implementation of international cfiminal Jurisdiction was predicated
upon the existence of that political authority. 1In that connexion, there was
& fundamental difference between the probosed criminal court end the International
Court of Justice., The representative of the Philippines had proposed that
article 34 of the statute should merely be amended. However, article 36 would
also have to be amended for the question was no longer one of a dispute between
two States but of s legal action by society egcinst an international offender.

Was internationel society - particularly tiie United Nations - ready to teke
such a long step forwerd, in other words did it have the political authority and
the competent organs with which to back up the actior of an internstional
criminal eourt?
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That was debatable, in view of the exeuple of the Council of Europe end its
attempt to.ensure international protection of buren rights, The plan
introduced in the iuropean Jonvention for the Protection of Humen Rights and
Fundamental Freedoms did not provide for penal sanctions sgainst individuals;
%he consent of the States concerned was rejuired before an individual could
gein access to the court; the latter could only grant compensation to the
injured party; even then the dispute was subject to political settlement by
intervention of the Com-ittee of Ministers in place of the court. That being
the position in the CQouncil cf Evrope, where States had'huch more in common than
in the United Nations, the latter could hardly be expected to resolve the basic
conflict between State sovereignty and internastionel criminsl Jurisdiction,

He agreed with the Austrslizn representative that the ideal characteristics
of the internaticnal criminal court should be §tability, permanence
independence, effectiveness and universality, particularly permanence and
universality. Theoretically, the ideal solution would be to make the
international eriminal court sn orgen of the United Nationms, like the
International Court or Justice, or to extend the jurisdiction of the
Internationsl Court by the sddition of a eriminal chamber,’ .

As to the method which should be adopted in that case, he felt that the
resolution method should be discarded as being contrary to the Charter - either
because it was based on an erroneous interpretation of the functions and powers
of the General Assembly (Articles 10 and next foll owing), or because it required
too broad an interpretation of Article 22, The cnly valid method would be an
amendment of the Charter. In that case, the difficulty would be not so much
the exercise of the veto by a-particular State as the problem of getting the
Member States to undertake a complete revision of the structure of the
United Nations which was, according to the Charter, based on the free co-operation
of States. In view of the nurber and significance of the reservations elready
expressed with respect to the Committee's tack, it wes doubtful whether States
were prepared to replace the principle of sovereign equality by that of
United Nations sovereigr.iy.

Hence, the ideal solution was 11lusory for the time being and night even be
dangerous if it established too close a relationship between the United Netions
and the court. Should tte plan fail in the Calted Nations, the future of
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. eriminal  Jurisdietion weuld ve Jecicrdlzed., TP 1t succeed.d, it might appenr
that, L. in the erde of Korea, the rsquiremints of justice did not necessarily
coincide wifh.those of maintainirn: peace.

- To those who believed that internationel er‘mninal Jurisdiction wis both
degirsble ang feaisible, the only possible golution vas for che States prepered
to do so to enteg_;nto’agreements providing for the surrender of such
sovereignty as the estavlichment of an iitermaticnal criminal jurisdiction would
require. That juwaisdiction would pesi:aps no. huve the benefit of universality,
which for the time being was “:oth . lusory and J-.i7erous; oh the otper hand,
1t would guin in effect'veness :nd, iY wos hopsd, establish a pattern.

The United States psopos~l, conridered in the light of these remarks, wae
the least obJjectionabls in s0 fur as 1%t reduced “he Gemeral Asseuwblyts role
es much &8 cossible and thus cvoided constitationdl difficultiea. In the firal
anaiysis, hovever, there did rol appear to be any valid feason to recort to
that method because the pozition was a3 folluvs: either tl.e Ceneral Assembly's
intervention implied an orponic erd functionsl relutionship between the court
and the Unitel Nations, in which cuse the picviously zentioned objecticns would
arise, or, on th: other hund, its intervention wus pureiy formal ind the whole
plan was based on the egraement of Sizt2s. In the latter case, universality
would not be achieved end e aebate in the United Naticna m!ght do more for the
cpponents of international criminal jwrisdiction than for its supporters. it
it was merely a question of placing on record the action of the United Neatidns
in deveioping the pl:a, refercice to the Committea's work would efford ample
proof of the Orranizatior’s interest in the question.

Mr, VALLAT (Unitsd Kingdom) s:'d that the United Kingdom delegation
believed that emenuacnt of the Churter would probsbly be thae best method to give
an international erimincl court the necessary stature, pcirer mnd authority.
Indeed, if the conditiors for ezenduent weve presedt, in other words, if the
amendments were acceptatle to (o-thirds of the States Mambers of the
United Nations, including ell thc permanent menx'.ers of the Security éouncil,
the Committee might be ncarer to conditions that would wake the court e
practical proposition, It vus, however, [ enerally recognized that, at present,
amendment of the Cherter for that purpose va: out of the gquertion.
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In the view of the United Kingdom delegation, a General Assembly resolution
would be the least satisfactory method of establishing the cO\_n't_. It would be
deplorable and disastrous if the General Assembly ever reached the stage at which

the Charter because there was o authority to rule on the validity of its
resolution, -

The most plausiv e argument in favour of the General Assenblyts power to
establish an international criminal court was that of precedent s Tor it had
established oiher tribunals - the Administrative Tribunal and the Tribunals for
Libya and Eritrea, However, those cases were Quite different, ‘The
Administrative Tribunal had been set up to deal with United Nations Secretariat
matters which were obviously witi’n the Jurisdiction of the General Assembly., The
exercise of eriminal Jurisdiction for offences against international law was in
an entirely different cetegory angd Drims _i;a_._c_;_e_ at least did not fall within the
Assembly!s competence, '

The Tribunals for Livya end Eritrea were £pecial cases which rested not on
the authox;ity of the United Nations Charter but on the Pegce Treaty with Itely
and the consent of the powers affected,

Much reliance had been placed on Article 22 of the Chartér and the power of
the General Assenbly to establish subsidiary organs, However; 1t was an
elementary proposition thet the Assembly could not create subsidiary orgé,ns to
do what it would not be entitled to do itselr, Tt had no executive or Judicial
Dowers and could not legislate, Surely it was not being sericusly suggested that
the General Assembly had the rower to arrest, try, condemn wng punish an
individual poiitical leader,

Moreover, the powws of & court urcer e General Assembl’y resolution could
not be as great as those thot night be conferrca by a convention. The "teeth
would have to be Provided by the agreement of govereign States, That was :
implicit in the United States suggestion but there did not seem to be any advantage
in adopting the form of a General Asserbly resolution when the subsf;ance would have
to be achieved by convention, :

It followed that if an wwiornational erimingi codrt was to be established in
the foreseeable future the bvest method would be by agrecment or convention, 4
convention drawm up by a confe:eine would -at least have the merit that it would



A/AC.65/SR.E
Englich
Page T

be the creature of those who wholeheértedly supported the establishment of a court.
The drafting of its statute would not be retarded or distorted by those who were
elther apathetic or openly antagonistic, ,

Mr, ROLING {Netherlands) sald that the difficulties involved in the
establishment of an international criminal court euphasized by the Israel
representative at the previous meeting would prove on examination not to be
too formidable, ,

The Australian representative had said that tl.e Commltitee should not advise
the es’ ablishment of a cowrt of inferior quality merely because the establishment
of a «ourt of higher guality was a nore difficult proposition; on the other hend,
fo begin by establishing tlLe court which the Australian delegate called a court
of "inferior gpality" might prepere the way tor the ectablishment of & superior
one - domestic general jurisdictions had developod over centurics, and an
international Jurisdiction cculd not be born fully growm,

In framing the Choxter the alternaotives had been to confer on United Nations
organs legislative powers in a limited ficld - such as thote which the
International Telecommunicatlion Union and the World Health Organization might
be sald to possess - and to confer powers to take deecisicns of strictly limited
binding forece in a flcld of unrestricted scope; such were the powers of the
General Assembly., Similarly, interrational criminael jurisdiction could be
established by convention, with binding foree in a limited field, as it had
oeen for the six States of tl:e Buropean Coal and Steel Comxunity, or by General
Assembly resolution covering the whole field of international crime, but binding
only upon States declaring themselves subject to it in respect of particular
crimes, Establishment by resolution was in line with the general United Nations
approach in other spheres ci rule-making,

Discussing detailed points in the order Ffollowed by the Israel representative,
he sald the first advantage of esichlishment of the court by General Assembly
resolution was that a new road of iuternational co-operation would thereby be
opened, permitting States to chocse for themselves how far they would travel
along it, Also, the Jurisdictioun thus ereatcd would e elastic in nature and
in extent, allowing for variations in the relations between Stuies, as a convention,
aiming to set up a fully=-fled: .1 Juriscietion, could not do.
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I% was hard to understand why the Is.ael rep:csentative had objected that
once the resolution had been adopted the General Assembly would no longei be
master of it, since for their aaplication many re.olutions depended on later:
action by States,

He had earlier attempted to ghow that tlc objection relating to the
congtitutionality of establishment by resolution .~as not aeclsive, by demonstratin;
that an international crininal Jurisdiction would be a factor in the maintenance
of peace (which next to the respei.3ibility of the Serurity Council was fhe '
Assembly's responsibil;ty) gince it would str. .3tk . world n.r:l opinion,
Although excessively rigil culuicenert of such jurisdiction could be a danger to
peace, international orinnal Jurisaiction gencrally would contribute to the
maintenance of peace, -

The objecfion that a court createl by the Gereral Assembly could be
abolished by the Assembly vas unrealisvic; the oBJection that the Asseﬁbly could
influence such a courtts decisions could te overcome by including appropriate
provisions in the court's statute.

The Israel represcntative's three "alleged advantages" of the rYesolution
method - the worlxowide scope of tue resultant jurisdiction, ihe avoidance or
conflict with otier United llutions organs, end the budgetary consideration - were
real adwantages. mstebllshment by reso‘ution would mean that the court's statute
would guarantee & we. L3-wide approaca, a basls on vhich world-wide international
criminal Jurisdiction cou.s develop, Secondly, such establishment would make it
easler to avoid conflicts with other Uanited Mations activity. Thirdly, by
creating the Court by United Nations resolutifon it would be proper for the
United Nations o bear the small expenses, What mattered was how to reconcile
the court's international ~haracter with its gradual growth from modest beginnings,
the rate of growth of the jurisdiciton being dependent on the readiness of States
to submit to it. |

As to the disadvantages alleged by the Israel representative, for example
the danger that the statute might be emasculated by amer.dwents pressed for by
opponents of the Jurlsdlctlon, such objections were eoaally applicaeble to the
convention method and to every decision of an 1aternationa1 body, Votes for the
establishment of the court by States laler refusing to submit to its Jjurisdiction
would be nothing new in international relations; the court would start life as



A/AC.65/SR.b
English
Page ©

an empty shell, but the chell would f£ill the more quickly as the court demonstrate
its usefulness, Once establishcd, it would have the task of drawing up rules of
procedure which would set a standard for every international criminal trial, and
the Judges would represent e varicus legal systems of the world; the convention
method, where oaly a few Ctates banded together to cstablish a court, had neilther
of those advantsges, ‘

The argument that a resoluticn was inappropriate because it was a majority
decision not ellowing of recservations wus also not conclusive, A resolution
establishing the court would impose ro otligations on States; they would assume
any such obligations later, by convertion; <iherefore reservations were unnecessary.

Of the two methods: of establishing the court aovailable within the fremework
of the United Nations, amendment to the Charter was the ideal one, At the
moment it wae not practicoble, though it might be when the Charier came up for
amendment in 1955. Once the Court had p.coved its usefulnéss, it could, by
amendment of the Charler, be incorporated on a solid legal basis in the structure
of the United Nations orgunization, It might seer: that the decisive element in
the choice of ulie method of establishment was not of a legal character, but was
determined by the intensity of the desire %o establish an international eriminal
Jurisdiction,

The CBAIRMAN said it nzcred to be generally agreed that amendment of
the Charter was at that time irpracticable, and that establislment of the court
by a simple General Assembly resolution raised doubts as to the constitutional
power of the Assembly to create such a court, und as to its power to compel a
State to accept the court's lurisdiction., The practicable alternatives appeared
to be establishment by convention £nd by a coubination of a General Assembly
resolution plus conventions; he sugces’cd that diseussion should be concentrated
on choosing vetween then,

Mr. WANG (Chiﬁa), referring to the method of establishment proposed in
the United States working paper (A/AC.65/L.2), felt that the suatute of the court
ghould be broughv into forece by = separate convention, and that the court's
existance should not depend on the ratification of = series of separate conventions;
he wondered whether such had L:cen the United States intention.
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Mr, MAKTOS (United States of Americn) answered in the negative,
explaining that the statute annexed to .the proposed Geucral Aseembly resolution
would be a blueprint for uce by States wiich, desiring to submit themselves to
the Jurisdiction of the court, would make o couveation containing a clause of
acceptance of the statute, Until such a convention or conventions were o
ratified by a specified number of States, the stetute would remain a dead letter.
In that way the court could only c:ist if a spoeified nunber of States were
willing that it should,

Answering the various eriticisms levelleld at the method of establishment
proposed by his delegation, he said detute in e General Assembly would not be
harmful to the draft statute, but veneficlal; -as it ctood, the draft statute had
merit, and it would be defended by tLose Members which had helped to frame it
in the Committee, There was nc comatitutional difficulty facing the Assembly:
a State existed to maintain the peace, and could esteblish ccrostic tribunals
to assist it in Coing so; the United Naticus, according to Article 1 of the
Charter, existed to maintaln International peuce and security, and the
General Assembly, acuording to Article 10 might discuss oy questions or any
matters within the scope o? the Charter and malic recommendations to the Members
of the United Nations, Article 13 prescribed that th2 Gereral Assembly should
initiate studies and make recommendations for the purpoge of encouraging the
progressive development of internati.nal law and its codification, The
International Law Commission haé bteen sot up in pursuance of that Article, and
the International eriminal court could be se* up likewise,

The advantages of his proposed method were: that “he General Assembly of
sixty States formed the best intcrnationa; oconference which could be called
together; that the statuiec would nct be recorvcended unless the majority so
decided; and that States would be left frec to remain outside the courtts
Jurisdiction if they did not choose to submit to it, . T

He made a formal proposal that the Corrmittoets report should record the
agreed view tpat the ect.blishuent of an international crimlual court by
amendment of the Ciart-~ was at Presant ir-oacticable,
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Mr, MENDEZ (Philippines) pointed out that amendment of the Charter
was not an imnediate issue. The United States proposal was not approrriate
at the moment as the Charter misht be ravised at the tentl session of the
General Assembly,

Mr. ROBINSON (Isrccl) agreed with the Philippine repreoentative, It
would be sufficient to plucz on record that the majority of the Committee was
sceptical about the likelihood of amending the Charter under existing
circumstances but that 1t did not dismiss thot rrocedure as impossible,

Replying to a question by lir. DAUTRICOURT {I.lgium), Mr. MAKTOS
(United States of Americ,—a) explained that according to the suggestion in his
working paper (A/AC.65/L.2), Ste“es wihich agreed by convention to eubmit to
the Jurisdiction of the court, for instance in respect of genoeide, would be
free to adapt the relevant provisions of tlie statute to the crime in question,
but they should not alter its essential organizational features.

Mr, WANG (China) said that the drafi ciatute dealt largely with
organizational matters, If the statute to be aune:zd to the General Assembly
resolution was to be of the same type, he wondered what obJjection there would
be to having it ratified as a separate international corvention which would
bring the court into operation irrespective of otiier conventions conferring
Jurisdiction ou the court in respect of particulzr crimes., The United States
suggestion seemed to go beyond the proposals of the 1951 Committee as it left
not only the matter of jurisdiztion but also that of crganization to be settled
by a subsequent convention, :

The CHAIRMAN stated that, according to his understanding of the
United States proposal, the General Assembly, by adopting an appropriate
resolution, would be approving the organizetion of the court as recommended by
the Commlitee with possible amendments by the Sixth Committee, but the matter of
Jurisdiction would be left entirely to the States acceding to the convention,
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On the assumption that 1t was agreed that the court should be established
by & General Assembly resolution to be followed by a convention, he asked the
Committee to consider how ncny States would have to accede Lelcre the court
could start to operate and whnt duties would be imposed upon States by. their
accession,

-Mr, WANG (China) drew attention to the difficulty vhich might arise
if one gwroup of States, entering into a convention %c confer jurisdiction on
the court in respect of genocide, dicided that there should be seven Judges to
be elected by the General Asserbly, while another group, conferring Jurisdiction
in respect of piracy, wished to have five Judges to be appointed by the
Security Council, :

The CHAIRMAN replied that the problem would not arise as the
convention would require acceptance of the articles of the statute referring to
organization, Whe;:x the convention stage was reached one important matter
would be to define the crime or crimes which the States concermed wished to
have covered, ‘

Mr. MERLE (France) asked whether the orgunic provisions of the stetute ,
once incorporated in a General Assembly resolution, were to be congidered
sacrosanct,

Mr. HAKTOS (United States of Amcrica) replied thet, according to his
delegation's sugrestion, the esonvention choull "provide that such state or states
agree to the provisions of the Initernational Caiminal Court Statute”, At Cuneva
certaln representativcs had felt thut some articles » for example articles 32 and
52, should be gubject to variation, If the United Nations was to participate
in the election of the Judges s the resolution could state that States acceding to
the statute must accept its terms except in go far as departures therefrom were
permitted, ' '

Mr. VALLAT (United Kingdom) asked what cdvantage of status & text
adopted by resolution of the Genercl Assenbly would have over a convention
adopted by an nternational coulerence,
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Mr. MAKTOS (United States of America) replied that the General Assembly
had been thz international confcrence which had so far considered the matter
and which had referred it to the international Law Commissiorn and to the
Comnittee itself. It would be a duplication of effort to tronsfer the work to
another body. Again, if the Gemeral Asicrbly recommended the statute, every
Member State should iespect its recomscnlation,  Although only a few States
might accede to the conve.tlon at first, further :.ccessions were more probable if
the conventicn Luad been prepared under the rusplces of the General Asgsembly than
if 1t had been drafted by a cpecinl conference,

Mr. VALIAT (Uni.cd Ki..,.\cm) asked whother he considered that a State
which voted for an asscmbly reiclutlon wouldl be morally or legally bound to
accept the statute annexed to it,

Mr. MAKTOS (Uritzd Statcs of America) replied in the negative,

Mr, PEREZ PEROZO {ienczrcla) mninted out that the mendatory nature of the
statute might discourage t-e accession of Statc.: not memoers of the United Nations
which had had no opporiunity of discussing it op of mcking reservations,

Mr. MARTOS (Uuited Statcs of America) renlied that, if Member Stztes
could not make reservations to the statute, there was no reascn for regretiing
that non-menmber {tates were deprived of the privilege., When the Statute of the
International Court of Justice was being framed at San Francisco, it had been felt
that the States part:i.ipating in the Couference chould have their say and that
States which later wished 1o accede would have to azcept the statute as it stood.
Moreover, Stat s opplying for rembership in the United Nations knew that they
would have to accept the Cnrter in the prepevation of which they had not
participated,

In view of the opposition exj;ressed, he anmounced the withdrawal of his
proposal on the impracticability of amending the Charter, He would soon gubmit
enother proposal incorporating the substance of his working peper,

I meetin~ rnge at 12.70 p,m,

14/8 a.m,
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