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The CHAIRMAN announced that Mr. Gec..'frey de Freitae, Member of.
Parliament of the United Kingdom and Rapporteur 01 tne Legal Committee of the

Consultative Assembly of the Council of Europe, was present as an unofficial

observer for the Consultative AesetbLy of· the CounCil of Europe.

Mr. de Freitas and his COLl',ittee ~rere concerned with certain questions of

international criminal j~~isdiction affecting ~urope.

METHODS BY "''RICH AN INTERNA'r'!C.'NAL CRIMINAL COURT MIGHT BE ESTABLIS!I~D

(A/AC.65/L.2) (continue~)

Mr. MEm..E (France) said the method 1:'y Which an international court

might be established was of c~pital i~vortr~1ce because the essential

characteristics of the court would depend upon the ruethod selected.

A discussion of principles might serve to clar~fy the issue. The law

normally served three purposes: 1. to ensure the settlement of disputes

between litigents; 2. to ensure the punishment of offenderc; 3. to ensure

that the actions of subordinate autLorities conformed to tho3e of the sovereign

authority. In international society, however, it performed only the first

function and did so only on an optional basis. The reason ~s that the two

other functions pre-suppoJed the existence not only of a rule of law but also'

of 8 political authority responsible in the first p:sce for the issuing of

orders having authoritative force and, secondly, for the ap~rehension of offenders

With a view to committing them to trial end for the execution of sentences.

The implementation of international criminal jurisdiction was predicated

upon the exiatence of that political authority. In that connexion, there was

a fundamental difference between the proposed criminal court and the International

Court of Justice. The representative of the Philippines had.proposed that

article ,4 of the statute should me~ely be amended. Ho,.,ever, article '6 would

also have to be amended for the question waG no longer one of a diB~ute between

two States but of a legal action by society eecinst an international offender.

Was international society - particuls.rly the United Nations .. ready to take

such a long step forward, in other words did it have the political authority and

the competent organs With which to back up the action of an international
criminal court?
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That was debatable, in view of the example of the Council or Europe and its
attempt to. ensure, international protection of hunsn rights. The plan
introduced in the ~~ropean Jonv~ntion for the Protection of Human Rights and
Fundamental Freedoms nid not provide for penal sanctions against individuals;
the consent uf the states concerned wa~ re~~ired before an individual could
gain access to the court; the latter could o~ly grant compensation to the
injured party; even then the dispute was subject to political settlement by
intervention of the COl&l··:.ttee of Ministers in place of the court. That being
the position in the Council et' Ep1'ope,· whel'e States had much more in common than
in the United Nations, the latter could har~ly be expected to resolve the basic
conflict between State sove~eibnty and international criminal jurisdiction.

He agreed with the Australian represent~tive that the ideal characteristics
of the internaticnal criminal court shou11 be stability, permanence,
independence, effectiveness and universality, particularly permanence and
universality. Theoretically, the ideal solution would be to m~k~ the
international criminal court an organ of the United Nations, like the
International Court of Justice, o~ to exte~d the jurisdiction of the
International Court by the addition of a criminal chamber.·

~B. to the method which should be'adopted in that esse, he felt that the
resolution method shou~d be discarded as being contrary to the Charter - either
because it was based on an erroneous interpretation of the functions and powers
of the .General Asse~bly (Articles 10 and next following), or because it reqUired
too broad an interpretat ion of Article 22. The cnly valid method would be an
amendment of the Charter. In that case, the· difficulty would be not BO much
the exercise of the veto by a·particular State as the problem of getting the
Member States to undertake a complete revision of the str~cture of the
United Nations which was, accoriing to the Charter, based on the free co-operation
of States. In view of the nu~bcr and significance of the reservations alre~y
expressed with respect to the aommittee's tack, it was doubtful whether States
were prepared to replace the principle of sovereign equality by that of
United Nations sovereier.:y.

Hence, the ideal solution was illusory for the time being and might even be
dangerous if it established too close a ~elationship between the Unitad Nations
and the court. Should tl'~ plan tail in the t'.l.tted Nations, the future of
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. c:!r1m1naJ. :jurisdiction 'WOuld bo .1EO·~;I~ J ':'zad • ~t 1t e'ucoeed ,-.1, it mieh't cppc:~

th:J.t, .. .;I ip the e;'.d8 C!'J:' Korea, ther-t)quiremt,)nts of justice did not neeellso.rlly
• to •

coincide with those of maintaining peace.

To t'ho:;e who belteved tbat interno.tional cr~.llinal ju'.:'isdict10n Vb8 both

deair&ble an~.fe.lSible,. t~e only possible solution V8B for '~he Stat~s ~epcred

to do so to enter 1uto~'ecm~nts prov1d1~ f~r the surrender of such
... I

sovereignty as the esta...,ri.E:hment of an i:.:ternat1:·nal cr1min3.l juri8d1ction would

req~il·e. That jW·J.6dictiou would .;e~'1~ no; h:..ve the bene~it of universality,

which f'or the time bei~ w~s ~~~th ..ftlu8ory and ;j' ..•!Serous; on the ot~r band)

it would guin in ef'fec~'.venes8 t!1d, it \fc.,J hoperl, establish a p'Q·~tern.

The United States {:";OPOS'~:, cO!'lf'lidereu in tbe light of these remarks, was

the least objectionable in so f~ 68 it red\1ce.i '~he General Assembly's role

as much as ~oss1~lc an~ thus ~vo~ded constt~~t1onal difficulties. In the firsl

analys is I however, tl,.ere did r.o l; appear to be any va.li4 reasoD to resort to

t~t method beoause the po::itit)n vss a1 t'oJ"!.(;',·s: either t.te General Assembly's

,intervention implied an ~~Gcn~e ~~a functional rel~~ionBbip between th~ court

and t.he UnitEd. Nations J .1:1 which case the pl'cv1o\.1.uly cc?t1oned obJectio~ would

arise, or, on th~ other h~d, its 1nterv~nt1on WW.J8 pure,ly formal lod the ."bole

plan was based OD the egreemr:nt of SLo:~a9.. In the latter caso, universali~Y

would not be acbieved e.t~a. Co tiebatc l.D the Un::' ted Hat,iens m~ E,'!1t do more ~or the

opponents of internationa.l criminal ~'isdietion than f'or its supporters. It

it '-'''aB merely a question of placing on record the action of the United NationS

in developing tl~e pl-:,:l, referE.uce to the Committe~'6 work would s.:fford ample

proof of the Orr~niz&tio~18 in"terest in 'the question.

Mr. VM:LAT (Unit!d Kift8dom) s.!:'..d that the Uni1ie4 Kingdom delegation

believed that ~me:'ly'.;lcnt of the C'b:irtt:.:r would proi.Jsbly be tha best method to giv~

an interna~ional crimiIltl.l court the nece88&ry st:.1ture, po.rer and .luthority.

Indeed, if the conditiot!8 for a~Ulent W~l"e present, in other words, if' the

amendments were acceptn'ble to t'lo..th1rds of' the States M~s of the

United Nations, including all tee permanent mem':ers of the Sec;urity Council,

the Committe~ migbt be nearer t~ conditions tbat would make the court e

practical propos.ition. It \1,,:;, however, [:enerally recognized that, a~ preaent,

I amendment of' the~ ·for that purpose \I',,",~ out of the qu~r.tion.
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In tbe view of the United Kingdom delegation, a. General Assembly resolutionwould be the least satisfactory method of establishing the court. It would be" '
deplorable and disastrous if' the General Assembly ever reached the stage at whichit would accept and act upon the argument that it could ignore the provisions .. ofthe Cha't'teJ' because there was no authority to rule on the validity of ,itsresolution.

The most plausib:'c argument in fa.vour of the General Assembly's power toestablish an international criminal court was tha.t of precedent, for it had'established other tribunals - the Administrative TribUnal and the Tribunals forLibya and Eritrea. Howe......er, those cases were ~uite different. TheAdministrative Tribunal had been set up to deal With United Nations Secretariatmatters which wel"e obviously wit~l:'.n 'the jurisdiction of the General Assembly. Theexercise of criminal jurisdiction for offenc~a against international law was inan entirely different category and prima facie at least did not fall within the-Assembly's competence.
The Tribunals for Libya and Eritrea were Epecial cases which rested not onthe authority of the United Nations Charter but on the Peace Treaty with Italyand the consent of the powers affected.

MuC?h reliance had 'been placed on Article 22 of the Charter and the power ofthe General Assembly to esta.blish subsidiary organs. However, it was anelementary proposition that the Assembly could not create subsidiary organs todo what it would not be entitled to do itself., It had no executive or judicialpOlTers and. could not legislate. 8~ely itwa~ not being seriously suggested thatthe General Assem"uly had th~ 1;ewer ,to arrest J ' tryJ condemn und punish anindividual political leader.
Moreover, the po';.Tf'rs of a court ttr.c.er a General Assembly resolution couldnot be as great as those t1:c.~ night be conferred by a convention. The "teeth"wou;J.d have to be provided by the agreement of' sovereign sta.tes. That wasimplicit in the United states suggestion but there did not oeem to be any advantagein adopting the form at a Ge~er,al Assenbly resolution ween the substance would haveto be achieved by convention.
It foll;.owed that if an ~l:t..::lrnatiorm.l cri14inal coUrt was' to be established inthe foreseeable future the best method would be'by agr.eement or convention. Aconvention drawn up by a conre, ei.ce would 'at least have the merit that it would
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be the creature of those uho wholeheal··tedly supported the esta.blishment of a court.

The drafting of its statute uould not be retarded or distorted by those who were

either apathetic or openly antagonistic.

l-fr. ROLING (Netherlands) said that the difficulties involved in the

establishment of an international criminal court el.lphasized by the Israel

,:t:'epresentative at the previous meeting would IJrove on examination not to be

too formidable.

The Australian representative had said that tLa Committee should not advise

the efi':llblisbment of a court of inferior quali l:;y merely because the establishment

of a '::>urt of higher quality was a more difficult proposition; on the other hand,.
to begin by establishing tl:e court which the At~l3tralia.'1 delegate called a court

of "inferior qualityli might prepc:re the ,laY 1'01' the ecof;ablishment of a superior

one - domestic general jurisdictions had develo~od over cent·~·~os, and an

international jurisdiction could ,not be born fully grown.

In framing the Clw~ter the alternatives had been to confer on United Nations

organs legislative powers in a limited field - such as thoce which the ,

International Telecommunication U~ion and the World Health Organization might

be said to possess - and to confer pOvlers to take dec:l'7ions of atrictly limited

binding force in a fii:lld of unrest:r'icted scope; such were the powers of the

General Assembly. Similarly, 1nterpo.tional criminal jurisdiction could be

establishe4 by convention, w1t~ binding force in a limited field1 as it had

oeen for the six StJ.tes ,of t;:e European Coal and Steel Community, or by General

Assembly resolution covering the 1'11101e field of international cr:lme, but binding

only upon States declaring themselves subject to it in respect of particular

crimes. Establishmf;lnt ,b:r resolution 'Was in Une with the general United Nations

approach in other spheres er rule-making.

Discussing detailed points in the o~dcr followed by the Israel representative,

he said the first advantaGe of e6tchli~n~ent of the court by General Assembly

resolution wa.s that a new road of il~ternntional co-operation: would thereby be

opened, perm!toting states to chocce for themael'les' how far they would travel

along it. AlS?, the jl.1't'isdictioa thus creabed lTould be elastic in nature and

in extent, allowing for varia.tions in the relntio:'lB 1;c;tween, stc.~es, as a convention,

aiming to set up a f'ully-fleC::._:t ~urise.iction, could not do.

'.
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It was hard to understand why the Is:..'ael rep~;c:sentative had objected that

once the resolution ~l been adopted the General 'Assembly would no longer be

master of it, since for thei.or a:?plication many re::..)lutions u.epended on later'

action by States.

He had earlier attempted to shm'T that tt.~ objection relating to the

conatitutipnality ot establishment by resolution ~as not aecisivc, by demonstratini

that an international criuinal ~urisdictionwould be a. factor in 'the maintenance' "

ot peace (which next to the reGIJvi.sibility of the Sc~urity Council was t~e

Assembly' s responsibil~ty) E:l.r..:e it wouJ.J. ata, ...;thw'1 "Torld n...i."::-.l opinion.

Although E;lxcessively r1gi,';i l::'lf'<..t:"·cer,,ent of su~h jurisdiction could be a danger to

peace, interna.tional cl·:'l:l:..nal ,jtu·:!.sa.iction geuerall:,r would contribute to the

maintenance of peace.. ,

The objection that a court c:'eatcl. l)~' the Gen.eral Assembly could be
, .

abolished by the Assembly ....~a.s unreali6 ...i~j the objection that the Assembly could

influence such a co\.'.~t, s decisions could 13 overco:ne by inclnding appropriate

provisions in the court's statute.

The Israel representative's three "alleged adverrtages" ot the resolution

method. - the worlL-wide scope of t~le resultant jurisdiction, ~he avoidance or. ~

conflict with o:t;iler United lTlI.tions organs, and the budgl!tary consideration. were

real advantages. Establis1unent by reso:'.ution would mean that the court's statute

would guarantee a w~~i~-wide ~pproach, a basis on which world-wide international

criminal jurisdiction cou~~ uevelop. Secondly, s~ch establishment would make it

easier to avoid conflicts with other United Pations activity. Thirdly, by

creating the Court by Uniteu Nations reGolut~on it would be proper tor the

United Nati.ons to bear the small expenses. What mattered was how to reconcile

the court's international ~haractcr with its gradual growth trom modest beginnings,

the rate ot growth ot the jurisc.icttQn being dependent on the readiness of States

to submit to it.

As to the disadvantages alleged by the Israel representative, for example..
the danger that the statute might be emasculated by ameLdillents pressed for by

opponents of the jurisdiction, such objections were equally appl~cable to the. -" . '

convention method and to evel'y decision"ot an bternational body. Votes for'the

establisr~nt of the court by Seatea laLcr re~lsing to submit to its jurisdiction

would be nothing new in international relations; tile court would start life as

<;- "
£~:,:..... , ".

, .
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a.."\ empty shel~." but the ehell: ijot..lafill the more qnickly as the court demonstrate

its use,f'ulnesB. Once establishod" it woulc:. have the task of drawing up rules of

procedure which would eet a otondard for eV'c~'~' int'?l"national c:dminal trial, and

the judges would· represent ~~e variQ~s legal systems of· the 'World; the convention

method" where only a few ctatea bauded togeth~r to ~stablioh a court" had neither

of those advantages.

The argument that a re:;olutic?l was il1approl')riatel:>ecause it was a majority

decision not allowing of reservat:f.on13 wu.s also l~ot conelusdve , A resolution

establishing the CO'lu:'t voul.d impooe 1:0 o'tltso.tions 011 states; they would assume

any such obligations later" by convention; therefo,re reservations wer~ unnecessary.

Of the'two methodo' of establishing the court available within ths frameworlt

of the United Nations" amendment to the Charter was the id.ea.l one. At the

moment it was not practicable" though it might be when the Charter came up for

amendment in 1955. Once the Court had. r ...·;;.ved its \lse.fulness" it COUld.. by

amendment of the Cha;;.·ter" be incorporated on a Golid legal basis in the structure

of the United Na.tions orG[~iz.atil)n. It might seer: that tht. decisive element in

the choice of 'lJ~lC method of establislnnent was not of a legal character.. but was

determined by the intensity of tb~ desire tA) eDtablish an international criminal

jurisdiction.

The CHAIRMAN said it n~c,~d to be generally agreed that amendment of

the Charter was at that time irrp:r.acticab;te, &:(1,. that establir::.ment of the court

by a simple General Assembly rCLolution raised doubtc as to the constitutional

power of' the Assembly to Cl'E;o,te S\.1<..11 0. court" und as to its power to corr.pel a

State to accept the court's ~urisdiction. The practicable alternatives appeared

to be establishment by convEntion i'ad by a combination of a General Assembly

,,·esolution. plus convention'); he sugbes~.cd t:1at discussion should be concentrated

on choosin~ between them.

Mr. l~ANG (Chi~3)" refe~ring to the method of establishment proposed in

the United States "rorking pal)er (A/A.;.65/t.2)" felt that the s'vatute of the court

should be brouglrc into force b~· Cl separate convention, and that the court's

existance should not depend on the ratifica.tion of a series of separate conventions;

he wondered whether eueh had Lcen the United States inten.tion.

.' .
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Mr. ~S (UnitC'1. sta.tes of Am.erit'a) answered in the negative,
. -

explaining that the statute annexed to.the propospd G~n~l'al Aseemb:tY resolution

would be a blueprint for 1::E'e by fltates \~l1ich, desiring to submit themselves to

the Jurisdiction of the c9Ul't, would malte 0. conve.rtaon containing a clause of

acceptance of the sta~;ute. Until, such 0. convsrrtacn Ol' conventions were

ratified by a specifi~d numCt~ of States, the stetutc would re~in a dead letter.

In that way the court CCt.::'!. only c::ist if a sp:lcified U\l!lfuer of States were

willing that it should.

Answering the various criticisms levellcJ at the method of establishment

proposed. by his delegation, he caid de1:~:te in t:~e General Assembly would not be

harmful to the draft sto.tutc, but beneficial; -as it ctood, the draft statute had

merit, and ~t would be defended by those l·k:J.bers ~hich had helped to frame it·

in the Committee. There was no conatitutional difficulty.facing the Assembly:

a State existed to maintn.in the peuce, and could establish c..cr_ostic tribunals.

'to assist it in c:.~ing so; the United Nations, .according to Article 1 of tb:e

Charter, eXi~ted to maint~~n International peuce and security, and the

General Assembly, aCt.;0't'ding to Article io, m1g!lt discuss C.:1Y questions or any. .
matte:t's within the scope of the C1~ter and nuJ.1:c recommendations to tha Members

of the united !';ations. Article 13 prescribed that t:h~ Ger..al"al Assembly should

initiate studies and make recommendations for the purpose of enco~aging the

progressive development of internat1,:nal law and its codification. The

Internatio~al Law Commission hae been sct up in pursuance. of that Article, and

the Inte~ational criminal C~Drt could be sc~ up likewise.

The advantages of his proposed method ,~ere: that J':~1e General Assembly of

sixty states formed the best ;;'r:tcrnational; conrerence which could be called

together; that the atatt~tc would net be reco~~~nded unlesc the majority so

decided; and that states would be left :f'l'e-.: to remain outside the court.s

jurisdiction if they did not choose to submit t~ it. ' ~

He made a formo.l proposal that the Co~:::::.ttJels report should record the

agreed view that the ect..~".)lis~~1ent of an 1nternatio:1o:' crimi••al court by

amendment of tae C~~·t~~ was at p~~Eaut i--::acticable.
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Mr. MENDEZ (Phil:7ppil'les) pointed out that amendment of the Charter

was not an immediate issue. The Un~ted states proposal waS not appropriate

at the mOment as the Charter mir;ht be l'avised at the tentiJ. session of' the

General Assembly.

Mr. ROBINSON (Isrc,c.l) agreed with the Ph:i.1ippine repl·~Jentative. It

would be sufficient to pb.ce or. record that t~e majority ot the Committee was

sceptical about the likelihood of amending '~he Charter undelq existing

cil~cumstances but that it did not dismiss that ::,rocedure as impossible.

Replying to 0. q~\estion by I,Jr. DAUTRICOURT (J:~lgium), Mr. MAKTOS- .
(United states of America) explained t~a.t according to the suggestion in his

working paper (A/AC.65/t.2), str.a:es 'Which agreed by convention to submit to

the jurisdiction of the court, for instance in respect ot gc~ocide, would be

tree to adapt the relevant provisions of the statute to the crime in question,

but they should not alter its essential organizational features.

Mr. WANG (Ch"na) said tha.t the draft c;'atute dealt largely with

organizationsl I:l..<ttters. If the otatute to be allne;:~d to the General Assembly

resolution was to be ot the same type, he wondered, what objection there wovii

be to having it ra.tified as a separate international convenbdon which wonld

bring the court into operation il"reapoctj.ve of other conventions conf.'errit".g

jurisdiction on the court in respect of' particul::r crimel!l. The United states

suggestion seemed to go beyOnd the proposals of the 1951 Committee as it left

not only the matter of' jur~sdbtion but also that ot crganizat::.on to be settled

by a subsequent convention.

The CHArr..z·iAN stated that, accord1.ng to his understanding of the

United states proposal" the General Assembly, by adopting an ap:;>ropriate

resolution, would be ap,rov1ng the organization of th'1 court as recommended by

the Committee with possible amendments by the Sixth CoIllllittee, but the matter of'

ju~isd.iction would be left entirely to the States acceding to the convention.

•
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On the'aSDumPtionthat it was agreed that the court should be established

by a General Assembly resolution to be followed by El. convention, he asked the

Committee to consider hdwm:ny states would have to accede ueZcre the court
could sta.;'t to operate and wht::.t duties would be imposed upon states by. their

accession.

'Mr. WANG (China') dre\l' attention to tlledifticulty \1hich might arise

if one g~oup of states, entering into a convention to confer jurisdiction on

the court in respect of genocide, d~cided that th(re should be seven judges to
be elected by the General Asser''l)ly, while anoti1er group, conferring jurisdiction

1n respect of piracy, wished to have five judges to be appointed by the

security Counc1~.•

The CHAIR~iAN replied that the pro'blem wculd not arise as the

convention w!'uld require acceptance ot the sl'ticles of the statute referring to

organization, When the convention stage was reached one important matter

would be to define the cl'1me or crimes whiC"h the states concerned wished to

have covered.

Nr. MERLE (France) asked whether the organic provisions of the statute,

once incorporated in a. Getleral Assembly resolution, ,,'ere to be conSidered

sacrosanct.

Mr. l,tAKTQS (United states of AJr.crica) replied 'that, according to his

delega.tion's Sugbcstion, the convention thoul::1 "pl'ovide that such st~te or states

agree to the provisions of the Iutel'l1a.t:i.onal Q.·1minal Court statute". At G~neva

certa.in representatives had felt that some ar'ticles, for eXEl."':lple articles 32 and

52, should be wbject to variation. If the ~ited Nations -..ras to participate

in the election ot the 3udges, the resolution could state that states acceding to

the statute must accet't its terms e:ccept in so tor as departures theref:rom were
permitted.

Mr. VALLAT (United Kingdom) asked what advantage ot status a text
adopted by resolution of the General Assembly iiould have over a convention

adopted by an ~.nternational C01.l.~arence.
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t-tr. MAK'l'OS (United Statea of America) re:glied that the General Assembly

llad been th~ intern.ati'Jnal cont'l;;rence which bad so far consi.dered the ma.tter

and which had ret'erred it to the l.uternational Law Commission and. to the

Committee it~eJ.:: If I l; would be a duplication ot effort to trcnDf'er the work to

another body. Again, if the General AO~Jc.;::lbJ.y recnmmended the statute, every

Member state should J..::spect its recomu:.~n.:tation. Although only eo few states

might accede to the eonvei.t Icn !'lot t1ret, further r..:eessionc were more probable if

the conventicm :lud been p:-.-epa:l.'ed Wcle14 t~1e ~'ucpices of the General Assembly than

if it had been drafted b; a cpecinl conference.

Mr. VAUAT (untucd K.L..:~,~cm) asked. whether he considered that a. state

which voted for an QssC'mbly re;~cJ.u";:1on wouLl be morally or legally bound to

accept the sta.tute annexed to :i.t.

Mr. }.~·\Im)S (Utii :~l states of I\r'..erica) repl:l.l3d in the negative.

lvIr. PEREZ PEROZO ('e~,:z'l':~:la) :,,,:'.~ted out tha.t the mandatory nature of the

statute might discourage t:...e accession of' S1iat,:.; not mem'Jers of the United Nations

wh:Lch had h&l no oppt">,,:,J"i.tnHy of dif:cussint3 it or of' m:.::ltillg reservations"

Mr. MAK'l.~S (~'l1ited St:l:jCS of America.) re!'lied that, if Nember states

could not make reservations to the Gtatute, there was. no reason for regretting

that non-member t~ateD were d~~rived of the priVilege. ~1hen the statute of the

Internationa.l Court of JUstice wa.s being f':.'"amed at San Francisco, it had been felt

that the sta.tes part:t ~o;.pating in the conrerence ohould have their say and that

Sta.tes which later wished to accede woula have to a~cept the statute as it stood.

Moreover, Stat 'f' .J.pplying 1'01' lr.embership in t.:le United Nations knew that they

would have to accept the Cl.;:'.l'ter ~.n the prepa~..'o.tion of which they ha.d not

participated.

In view of the opposition e:~;l"eBsed, he announced tpe w1thdra~ral of his

proposa.l on the impracticaoility of amending the Charter. He would soon submit

enother proposal incorporating the s\\beta.nce of his wo:i.'1dng pe!ler.

14/8 a.m.

I

\\ ""'. -"-.:"
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